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PREFACE 


The  classification  and  general  plan  of  the  previous 
volumes  has  been  followed  in  this  which  covers  the  leading 
cases  of  the  past  three  years,  beginning  where  volume  ten 
stopped.  The  length  of  time  covered  has  necessarily  en- 
larged the  size  of  the  volume,  as  over  seven  thousand  cases 
are  reported,  as  well  as  the  statutes  of  the  period  which  have 
all  been  carefully  compiled  and  inserted  in  their  appropriate 
places.  • 

Some  slight  innovations  have  been  made  with  a  view  to 
make  all  points  reported  easy  for  the  busy  practitioner  to  find. 
The  sections  have  been  broken  up  into  convenient  subdivisions 
where  advisable,  many  cross-references  have  been  inserted 
and  the  running  titles  on  each  page  have  been  made  as  signifi- 
cant as  possible. 

I  have  been  unable  to  g^ve  as  much  time  as  I  wished  to 
the  collection  of  material  and  have  been  assisted  by  the  fol- 
lowing members  of  the  Boston  bar,  whom  I  have  selected  on 
account  of  their  skill  and  previous  experience  in  this  sort  of 
work;  Mr.  Elliott  B.  Church,  Mr.  R.  Jackson  Cram,  Mr. 
Harold  Steams  Davis,  Mr.  Paul  M.  Hubbard,  Mr.  Arthur 
G.  Lewis,  Mr.  Lennox  H.  Lindsay,  Mr.  Raymond  T.  Parke, 
Mr.  Otis  Weld  Richardson,  and  Mr.  Howard  Whitmore.  I 
have  personally  revised  and  indexed  the  whole  work  with  the 
constant  aim  of  making  this  great  mass  of  useful  material 
readily  available. 

ARTHUR  W.  BLAKEMORE. 

Boston,  July  i,  1906. 
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Abandonment  of  water  rights,  see  post,  §  556.  \ 

Sec.  I.  Of  real  estate.  Title  to  real  estate  may  not  be 
lost  by  abandonment.  Barrett  v.  Kansas  &  T.  Coal  Co., 
(Kan.  1905),  79  Pac.  150.  One  who  holds  adverse 
possession  of  land  which  he  has  enclosed  does  not  abandon 
such  possession  by  his  failure  to  have  it  occupied  by  a 
tenant  or  otherwise  for  a  reasonable  space  of  time,  if  no 
other  person  makes  claim  to  the  land  or  takes  possession 
during  such  non-occupation,  and  if  there  is  no  evidence  t)f 
any  intent  on  his  part  to  abandon  his  possession  and  claim 
to  the  land.  Richards  v.  Haskins  (Neb.  1904),  100  N.  W. 
Rep.  151. 


ABSTRACTS  AND  ABSTRACTERS 

Vendee  stipulating  for  abstract  of  title,  see  post,  §  683. 

Sec.  2.  Liability  and  compensation.  In  an  actipn  to  re- 
cover damages  "by  reason  of  a  defective  abstract  of  title" 
it  was  held  "that  there  must  be  either  contract,  or  privity 
of  contract,  to  constitute  liability  on  the  part  of  the  ab- 
stractor. The  defendant  knew  that  the  abstract  was  made 
for  the  exclusive  benefit  and  use  of  the  plaintiff,  and  knew 
that  the  plaintiff  would  rely  thereon,  and  the  abstract  was 
delivered  by  the  defendant  to  the  plaintiff.  Under  this 
state  of  facts,  there  can  be  no  doubt  as  to  the  liability  of 
the  defendant."  Western  Loan  &  Savings  Co.  v.  Silver 
Bow  Abstract  Co.,  31  Montana  448,  78  Pacific  774.  A  title 
examiner  is  not  liable  for  failing  to  note  in  his  abstract  a 
judgment  from  which  an  appeal  was  pending  where  the 
judgment  was  not  enforced  and  the  lien  expired  by  lapse 
of  time  and  the  loss  was  due  to  a  void  title.  Denton  v. 
Nashville  Title  Co.,  112  Tenn.  320,  79  S.  W.  799.  For  a 
i 


§2,8  ABUTXIN<^  OWNERS  2 

discussion  of  the  measure  of  recovery  by  an  abstracter  for 
bringing  an  abstract  down  to  date,  getting  copies  of  the 
same  printed^,  attaching  his  certificate  of  the  correctness 
of  the  copy, -2[nd  obtaining  the  certificate  of  the  county 
treasurer  ^^  to  taxes,  see  Kenyon  v.  Charlevoix  Imp.  Co., 
135  Mich.  103,  97  N.  W.  Rep.  407. 


ABUTTING  OWNERS 

Sec.  3.  Rights  of  public  and  abutter  in  highway-— 
Creation  or  obstruction  of  highway.  Liability  of  abutting 
owner  for  injuries  caused  by  defective  sidewalks,  see  post, 
§  86.  The  rights  of  abutting  owners  in  the  highway  are 
private  and  personal,  so  that,  in  an  action  between  the 
state  and  a  telephone  company,  the  fact  that  the  statute 
under  which  the  company  has  occupied  certain  highways 
imposes  an  additional  burden  on  such  highways  cannot  be 
taken  advantage  of  by  the  state.  State  v,  Nebraska  Tele- 
phone Co.  (la.  1905)  103  N.  W.  Rep,  120.  Where  a  fee  in 
land  is  taken  by  a  city  under  its  right  of  eminent  domain 
for  a  park,  an  abutting  owner  cannot  enjoin  its  use  by  the 
city  for  another  necessary  public  purpose.  Seattle  Land 
&  Improvement  Co.  v.  City  of  Seattle  (Wash.  1905), 
79  Pac.  780.  The  owner  of  the  fee  of  land  constituting 
a  country  highway  may  lawfully  remove  gravel  from  a 
gravel  bed  within  the  limits  of  the  way,  provided  that  this 
removal  causes  no  injury  to  the  roadway.  Town  of  Glen- 
coe  V.  Reed,  93  Minn.  518,  loi  N.  W.  Rep.  956.  Where  a 
landowner  dedicates  a  way  across  his  land  to  the  public, 
he  does  not  surrender  his  exclusive  right  to  control  and 
protect  the  wild  game  thereon,  and  the  public  acquire  no 
right  to  kill  or  pursue  the  game  inhabiting  his  property 
while  it  is  passing  to  and  fro  across  the  highway.  L.  Realty 
Co.  V.  Johnson,  92  Minn.  363,  100  N.  W.  Rep.  95.  Where,  in 
the  plat  of  a  town  site,  on  the  shore  of  Lake  Superior, 
there  is  left  between  the  rear  of  certain  lots  and  the  lake 
a  strip  of  land  varying  from  10  to  100  feet  in  width,  not 
apportioned  into  lots  or  appropriated  to  any  definite  pur- 
pose, the  inference,  if  any,  that  this  strip  is  appurtenant  to 
the  lots  in  question  is  rebutted  by  the  fact  that  the  town 
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council,  three  or  four  years  after  conveyingf  the  lots  with 
no  mention  of  the  strip,  conveyed  the  strip  to  another 
person.  Owsley  v.  Johnson  (Minn.  1905),  103  N.  W. 
Rep.  903.  See  the  opinion  for  an  interesting  discussion  of  the 
authorities.  The  fact  that  after  a  strip  of  land  has  been  duly 
dedicated  and  used  as  a  street  for  10  years,  it  is  not  used 
by  the  public  for  14  years,  raises  no  estoppel  to  deny  the 
public  right  in  the  street  in  favor  of  an  abutting  owner,  so 
that  one  taking  from  him  a  deed  describing  land  as  bounded 
on  the  street  acquires  title  in  one  half  of  the  street  subject 
to  whatever  right  the  public  may  have,  and  it  is  immaterial 
that  the  city,  II  years  before  the  conveyance,  accepted  from 
the  original  owner  a  deed  of  the  land  covered  by  the  street. 
Arnold  v.  Volkman  (Wis.  1904),  loi  N.  W.  Rep  158. 

The  owner  of  premises  abutting  on  a  highway  may 
not,  even  with  the  consent  of  the  public  authorities,  open 
a  stairway  to  his  basement  in  the  sidewalk  in  front  of  his 
premises,  if  the  stairway  is  so  near  his  line  that  the  side- 
walk in  front  of  adjoining  premises  is  used  as  a  landing 
place  for  those  going  to  and  from  the  basement,  so  as  to 
obstruct  the  view  from  a  show  window  on  the  adjoining 
lot  and  to  prevent  travellers  from  approaching  it.  Perry  v. 
Casther,  124  la.  386,  100  N.  W.  Rep.  84.  See  the  opinion 
for  an  examination  of  the  authorities.  Where  it  appears 
that  an  abutting  owner  intends  to  build  a  structure  on  the 
sidewalk  for  the  purpose  of  loading  merchandise  on  teams 
thus  obstructing  the  sidewalk,  an  adjoining  owner  may  re- 
strain the  building  of  such  str.ucture  if  he  would  suffer  a 
special  loss  to  his  business.  Brauer  v.  Baltimore  Refrigerat- 
ing and  Heating  Co.,  of  Baltimore  City.  99  Md.  367,  58  Atl. 
21.  If  an  abutting  owner  has  received  a  proper  permit 
to  build  a  vault  under  the  sidewalk,  he  has  a  right  to  replace 
it  by  a  new  vault  and  continue  the  new  vault  without  an 
additional  permit  or  further  compensation  unless  ks  con- 
tinuance would  interfere  with  the  street  or  impair  its  use 
by  the  public,  Deshong  v.  City  of  New  York,  176  N.  Y. 
475,  68  N.  E.  Rep.  880. 

/^  owner  of  land  who  brings  a  bill  to  enjoin  a  city 
from  constructing  a  driveway  across  the  sidewalk  in  front 
of  his  land,  must  allege  that  he  owns  the  fee  to  the  center 
of  the  street,  because  his  right  to  an  injunction  is  based  on 
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such  ownership.  Kelley  v.  City  of  Marion,  i6i  Ind.  322, 
68  N.  E.  Rep.  594. 

It  was  held  that  under  South  Carolina  4  St.  at  Large, 
p.  751  (Act  of  1786)  "under  which  the  City  of  Columbia 
was  founded"  the  city  owned  the  fee  but  the  abutting"  own- 
ers have  the  right  to  the  "usual  benefits  and  privileges  of 
abutting  owners"  and  these  "the  state  could  not,  tliough  the 
owner  of  the  street,  authorized — to  be  taken  away  "without 
compensation. — ^The  construction  of  a  railroad — is  such 
curtailment  of  the  usual  street  privileges  as  entitles  an 
owner  of  abutting  lots  to  compensation  for  the  depreciation 
in  value  of  his  property  arising  from  the  railroad  use. — 
Causing  such  depreciation  is  clearly  destroying  or  taking 
property"  and  is  within  the  Constitutional  provisions 
against  taking  property  without  compensation.  South 
Bound  R.  R.  v.  Burton  (South  Carolina,  1904)  46  South- 
eastern 340. 

Sec.  4    Rights  of  abutter  against  flooding  from  street. 

The  owner  of  lots  accessible  only  by  a  single  street  has  such 
a  peculiar  interest  in  such  street  as  to  entitle  him  to  an  in- 
junction to  restrain  one  wrongfully  excavating  and  flood- 
ing the  same  opposite  a  part  of  the  lots  and  cutting  off  ac- 
cess to  others.  Wilkinson  v.  Dunkley-Williams  Co.  (Mich. 
1905),  103  N.  W.  ep.  170.  For  particular  facts  held  suffi- 
cient, in  an  action  to  recover  for  damages  caused  by  negli- 
gently obstructing  water  in  the  street  so  that  it  flooded  the 
plaintiff's  premises,  to  warrant  a  jury  in  finding  that  the 
lot  line  was  at  grade,  see  Monarch  Mfg.  Co.  v.  Omaha,  C. 
B.  &  S.  Ry.  Co  (la.  1905),  103  N.  W.  Rep.  493. 

A  landowner,  whose  lot  is  flooded  by  the  defend- 
ant' negligently  obstructing  water  in  the  abutting 
highway,  is  not  chargeable  with  contributory  negligence 
because  his  whole  lot  is  not  brought  up  to  the  established 
grade  of  the  highway,  if  it  is  brought  up  to  grade  at  the  lot 
line.  Monarch  Mfg.  Co.  v.  Omaha,  C.  B.  &  S.  Ry.  Co, 
(la.  1.905),  103  N.  W.  Rep.  493.  A  turnpike  company 
was  held  not  liable  for  grading  its  way  so  as  to  cau^e  rain 
water  to  stand  in  front  of  an  abutting  owner's  premises,  in 
Kaufman  v.  Bergen  Turnpike  Co.  71  N.  J.  L.  38,  58  Atl.  109. 
In  constructing  and  maintaining  sewers  and  drains,  munici- 
palities act  in  a  ministerial  capacity,  and  for  their  neglect 
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in  such  construction  or  maintenance  they  are  liable  for 
damage  to  abutting  owners,  Aschoff  v.  City  of  Evansville, 
34  Ind.  App.  25,  72  N.  E.  Rep.  279. 

Sec.  5.  Poles  and  wires  in  street — ^Telephone  poles 
and  wires  in  a  public  street  impose  an  additional 
servitude  for  which  an  abutting  owner  thereby  dam- 
aged may  recover  compensation.  Bronson  v.  Al- 
bion Tel.  Co.  et.  al.,  67  Neb.  in,  93  N.  W.  200.  In  South 
Dakota,  it  is  held  that  the  construction  of  telephone  lines 
along  the  streets  of  cities  imposes  no  additional  servitude 
upon  the  abutting  owners,  and  that  such  owners  are  not 
entitled  to  compensation  for  damages  sustained  by  reason 
of  the  construction  of  such  lines,  provided  that  the  tele- 
phone company  must  so  construct  its  lines  as  not  to  cause 
unnecessary  injury  or  inconvenience  to  property  owners. 
Kirby  v.  Citizens'  Telephone  Co.,  17  S.  D.  362,  97  N.  W. 
Rep.  3.  See  the  opinion  for  a  discussion  of  the  conflicting 
authorities. 

It  was  held  that  "public  highways  are  designed  as 
avenues  of  communication,  and  a  telephone  line  along  a 
country  road  is  no  more  an  additional  servitude  than  a 
telephone  line  along  a  railroad  right  of  way."  It  does  not 
therefore  impose  an  additional  servitude.  Cumberland 
Telephone  &  Telegraph  Co.  v.  Avritt  (Ky.  1905), 
85  S.  W.  205.  The  location  of  telephone  poles  and  main- 
tenance of  a  telephone  line  upon  a  rural  highway  is  not  an 
additional  servitude  for  which  compensation  must  be  made 
to  the  owner  of  the  fee  for  the  easement  includes  the  mod- 
em methods  of  travel  and  communication  and  is  not  limited 
to  methods  in  vogue  when  the  easement  was  acquired.  Mc- 
Cann  v.  Johnson  County  Telephone  Co.  (Kan.  1904)  76 
P.  870.  An  ordinance  terminable  by  a  certain  board  giving 
an  electric  light  comp'any  a  right  to  put  up  poles  and  wires, 
and  the  St.  1894,  p.  516,  c.  454,  providing  for  the  removal  of 
all  wires  from  the  streets  and  giving  a  right  to  place  same 
under  the  street,  this  being  terminable  by  the  same  board, 
leaves  the  fee  in  the  land  to  the  owner  with  a  right  to  use 
the  land  in  any  way  not  inconsistent  with  the  rights  of 
the  public  under  the  easement  acquired  by  them  when  the 
street  was  laid  out,  and  by  St.  1894,  c.  454,  no  private  rights 
were  created  which  should  interfere  with  the  power  of  the 
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public  authorities  to  discontinue  a  street,  or  with  the  right 
of  the  owner  of  the  fee,  on  the  termination  of  the  ease- 
ment to  have  his  property  unincumbered  by  any  subse- 
quently created  interest.  Boston  Electric  Light  Co.  v. 
Boston  Terminal  Co.,  184  Mass.  566,  69  N.  E.  Rep.  346. 
Nebraska  Comp.  St.,  1901,  sec.  14,  c.  89a,  providing  that 
telegraph  poles  may  be  placed  along  any  public  roads  of  the 
state  does  not  grant  a/ight  of  way  in  the  streets  and  alleys 
of  municipalities.  Nebraska  Tel.  Co.  v.  Western  Independ- 
ent L.  D.  Tel.  Co.  (Neb.  1903)  95  N.  W.  18. 

Sec.  6.  Damages  from  construction  of  railroad  in 
street — Change  of  grade.  The  laying  of  tracks  in  a  street 
the  fee  of  which  is  in  the  abutter  in  addition  .to  the  tracks  the 
railway  company  already  had  a  right  to  put  in  the  street 
is  an  additional  servitude  for  which  the  owner  is  entitled 
to  compensation.  Rock  Island  &  P.  Ry.  Co.  v.  Johnson, 
204  III.  488,  868  N.  E.  Rep.  549.  The  laying  of  a  track  for 
a  steam  railroad  in  a  public  highway,  the  fee  of  which  is 
in  the  abutting  owners,  is  an  additional  burden,  and  unless 
authorized  by  the  legislature,  is  ground  for  an  action  of 
ejectment  by  the  owners  of  the  fee.  Bork  v.  United  New 
Jersey  R.  &  Canal  Co.,  70  N.  J.  268,  57  Atl.  Rep.  Where 
in  constructing  a  railway  the  track  is  laid  in  a  highway 
pursuant  to  a  city  ordinance  and  poles  and  ties  are  close 
to  the  abutting  land,  this  does  not  constitute  an  additional 
servitude  and  abutting  owners  cannot  maintain  eject- 
ment. Budd  v.  Camden  Horse  R.  Co.  (N.  J.  L.  1904)  59 
Atl.  229.  . 

Equity  will  enjoin  a  street  railroad  company  from  en- 
tering upon  the  land  of  an  abutter  and  grading  and  cutting 
down  trees  by  force  without  exercising  its  right  of  eminent 
domain.  Frend  v.  Detroit  &  P.  Ry.  Co.  133  Mich  413,  95 
N.  W.  559.  An  owner  of  land  used  for  business  purposes 
abutting  on  a  street  in  which  a  railroad  company  builds 
an  embankment  may  recover  as  damages  the  depreciation 
in  the  value  of  the  land  due  to  the  interference  with  access 
thereto,  but  if,  before  the  erection  of  the  embankment,  the 
street  was  vacated  by  the  city,  the  railroad  company  is 
not  liable  for  the  obstruction.  Harrington  v.  Iowa  Cent. 
Ry.  Co.  (la.  1905)  102  N.  W.  Rep.  139.  The  abutting  owner 
of  property  on  a  street  through  which  a  street  railway  has 
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erected  a  viaduct  lo  or  12  feet  high,  leaving  only  a  space 
II  feet  wide  between  the  viaduct  and  the  edge  9f  the  side- 
walk, or  21  feet  wide  between  the  viaduct  and  the  owner's 
property  line,  is  entitled  to  damages  for  the  obstruction  of 
ingress  and  egress  (this  being  the  only  element  of  damage 
to  be  taken  into  consideration.)   Camden  Interstate  Rail- 
way Co.  v.  Smiley  (Ky.  1905)  84  S.  W.  23.    An  abutting 
owner  is  entitled  to  an  injunction  restraining  a  railroad 
company  from  laying  rails  in  the  street  at  a  level  nine 
inches  above  the  street  grade  where   they  will   interfere 
with  the  owner's  access  to    his    property,    divert    surface 
water,  and  where  they  are  laid  without  authority  from  the 
city  council.   Zook  v.  Pennsylvania  R.  Co.  206  Pa.  603,  56 
Atl.  82.    Where  the  municipality  owns  the  fee  in  a  street, 
the  abutting  owners  cannot,  except  under  special  statute, 
recover  damages,  where  the  municipality  builds  a  viaduct 
along  the  street.    Sauer  v.  City  of  New  York,  180  N.  Y. 
27,  72  N.  E.  Rep.  579.    But  it  has  been  held  a  street  rail- 
way which  has  been  granted  a  location  along  a  street,  is 
not  liable  for  a  slight  raising  of  the  grade  of  the  street 
from  6  to  15  inches,  where  such  raise  is  reasonably  neces- 
sary for  proper  construction.     Laroe  v.  Northampton  St. 
Ry.  Co.,  (Mass.  1905)  75  N.  E.  Rep.  255.     An  abutting 
owner  may  recover  damages  resulting  to  his  property  from 
a  change  of  the  grade  of  a  street  occasioned  by  a  railroad 
changing  its  street  crossing  from  grade  to  an  undergrade 
crossing,  under  municipal  authority  to  so  change  it.  Torge 
v.  Village  of  Salamanca,  176  N.  Y.  324,  68  N.  E.  Rep.  626. 
Under  la.  Code  §  767,  providing  for  compensation  to  own- 
ers of  property  abutting  on  highways  in  which  railroad 
tracks  are  laid,   an  excavation  in  the   highway,  made  in 
order  to  facilitate  approach  to  a  crossing  of  the  highway 
by  a  railroad,  is  to  be  considered  part  of  the  railroad  track, 
so  that  the  owner  of  land  abutting  on  such  excavation  is 
entitled   to    compensation    under   the    statute.     Middletoy 
V.  Mason  City  &  Ft.  D.  R.  Co.  (la.  1905)  103  N.  W.  Rep. 
364.   Where  owners  of  lots  abutting  on  a  street  suffer  dam- 
ages from  change  of  grade  of  a  street  by  a  railroad  they 
arc  not  prevented  from  suing  the  railroad  merely  because 
the  city  has  contracted  to  assume  any  liability  for  dam- 
ages.   United  New  Jersey  R.  &  Canal  Co.  v.  Lewis  (N.  J. 
Eq.  1904)  59  Atl.  227.     Where  by  statute  the  assessment 
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and  payment  of  damages  are  conditions  precedent  to  the 
constructioQ  of  a  street  railway  but  an  abutter  stands  by 
for  a  long  time  until  after  construction  and  operation  of 
tRe  railway  without  demanding  an  assessment  and  pay- 
ment of  damages  he  is  held  to  have  waived  his  rights  and 
cannot  sue  to  recover.  Strickford  v.  Boston  &  M.  R.  R. 
(N.  H.  1904)  59  Atl.  367. 

Where  a  railroad  company  made  a  deep  hole  in  an 
alley  close  to  the  side  line,  it  was  held  that  an  abutting 
owner  could  only  recover  damages  because  access  to  his 
property  is  cut  off  and  could  not  claim  damages  for  injury 
to  his  lateral  support  until  the  earth  actually  slides  or  falls. 
Mason,  Atkinson  &  Burch,  J.  J.  dissecting.  Kansas  City 
N.  R.  Co.  V.  Schrake  (Kan.  1904)  78  Pac.  431. 

County  or  municipal  authorities  may  grant  to  street 
railway  companies  the  right  to  use  highways  in  common 
and  in  connection  with  the  public,  but  cannot  grant  a  right 
to  appropriate  the  whole  or  any  part  of  such  streets  and 
highways  to  their  exclusive  control  and  use.  (Kurd's 
Rev.  St.  1899  c.  131a  §1).  Such  authorities  cannot  grant 
to  such  companies  any  right  to  enter  upon  private  ways, 
except  for  special  reasons  and  under  peculiar  circum- 
stances, and  then  the  company  must  compensate  the  owners 
for  the  damage  before  constructing  its  road."  Russell  v. 
Chicago  &  M.  Electric  Ry.  Co.,  205  111.  155,  68  N.  E.  ,Rep. 
Tzy.  Mass.  Stat.  1900  p.  57,  c.  84,  authorizing  recovery  of 
damages  for  injury  caused  by  a  change  in  grade  of  streets, 
construed.  Lancy  v.  City  of  Boston,  185  M&ss,  279,  70 
N.  E.  Rep.  88.  It  was  held  that  in  accordance  with  Section 
242  of  the  new  Kentucky  Constitution  an  abutting  land- 
owner is  entitled  to  damages  from  a  city  for  injury  due  to 
changing  thfe  grade  in  the  street  although  "there  was  no 
actual  invasion  of  the  plaintiff's  property  lines."  Board  of 
Councilmen  of  City  of  Frankfort  v.  Edelen  (Ken.  1904) 
82  S.  W.  279.  Where  landowners  in  return  for  a  grant  of 
land  to  a  railroad  for  its  tracks  contract  for  certain  railroad 
facilities  to  their  land  no  agreement  was  implied  against 
the  railroad  to  maintain  its  track  at  the  same  grade  and 
one  of  the  landowners  who  built  his  warehouse  in  reliance 
on  the  first  grade  can  recover  no  damages  on  account  of  its 
alteration.  Liedel  v.  Northern  Pac.  Ry.  Co.,  89  Minn.  284, 
94  N.  W.  877. 
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Tunnel  or  subway.    The  construction   of    a    tunnel    or 
subway  under  a  street  does  not  impose  an  additional  servi- 
tude upon  lands  previously  taken  for  streets  and  does  not 
deprive  of  property  the  owners  of  the  fee  in  parts  of  these 
streets.     Such  a  construction  of  a  tunnel  or  subway  with- 
out a  formal  taking-  of  land  in  the  streets  is  legal.     The 
court  says:    "In  the  early  settlement  of  the  country  and 
in  the  location  of  streets  in  later  times  these  ways  were 
appropriated  to  the  use  of  the  public  for  the  movement  of 
persons  and  property  from  place  to  place,  just  as  the  ad- 
jacent lands  were  appropriated  to  the  use  of  private  own- 
.ers.    The  original  proprietors  of  lands  in  Boston  and  the 
original  proprietors  of  lands  in  New  York  did  not  fore- 
see the  growth  of  population  and  business  which  has  in- 
duced landowners  to  erect  buildings  15  or  20  stories  high, 
and  to  excavate  under  them  basements  and  cellars  and  sub- 
cellars  to  be  ventilated  by  the  use  of  engines,  to  be  lighted 
by  electricity,  and  filled  with  merchandise.     They  did  not 
think  that  the  surface  of  the  streets  would  be  insufficient 
for  the  use  of  the  people  with  convenience  and  comfort  in 
moving  to  and  fro  and  passing  in  and  out  in  the  transaction 
of  business  or  the  pursuit  of  pleasure.     It  is  now  a  fact  of 
common  knowledge  that  the  streets  of  those  parts  of  Bos- 
ton which  are  most  crowded  are  entirely  inadequate  to  ac- 
commodate the  public  travel  in  a  reasonably  satisfactory 
way  if  the  surface  alone  is  used.    Our  system,  which  leaves 
to  the  land  owner  the  use  of  a  street  above  or  below  or  on 
the  surface,  so  far  as  he  can  use  it  without  interference 
with  the  rights  of  the  public,  is  just  and  right,  but  the  pub- 
lic rights  in  these  lands  are  plainly  paramount,  and  they 
include,  as  they  ought  to  include,  the  power  to  appropriate 
the  streets  above  or  below  the  surface  as  well  as  upon  it 
in  any  way  that  is  not  unreasonable,  in  reference  either  to 
the  acts  of  all  who  have  occasion  to  travel  or  to  the  effect 
upon  the  property  of  abutters.     The  increase  of  require- 
ments for  the  public  within  the  streets  of  our  large  cities 
has  probably  equalled,  if  it  has  not  surpassed,  the  increase 
of  requirements  for  business  along  the  streets.    The  Legis- 
lature, the  guardian  of  public  interests  and  of  private  rights, 
has  determined  that  the  space  below  the  surface  of  certain 
streets  in  Boston  is  needed  for  travel.     The  question  is 
whether  action  under  the  statutes  involves  an  acquisition 
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of  a  new  right  as  against  the  land  owner,  or  only  an  appro- 
priation and  regulation  of  existing  rights.  It  hardly  can 
be  contended  that  this  is  an  unreasonable  mode  of  using 
the  streets  in  reference  either  to  travelers  or  abutters.  If 
it  is  not  an  unreasonable  mode  of  using  them,  the  mere  fact 
that  it  deprives  abutters  of  the  use  of  vaults  and  other  sim- 
ilar underground  structures'  in  the  streets,  which  they  have 
heretofore  maintained,  is  of  little  consequence.  Abutters 
are  bound  to  withdraw  from  occupation  of.  streets  above 
or  below  the  surface  whenever  the  public  needs  the  occu- 
pied space  for  travel.  The  necessary  requirements  of  the 
public  for  travel  were  all  paid  for  when  the  land  was  taken, 
whatever  they  may  be,  and  whether  the  particulars  of  them 
were  foreseen  or  not.  The  only  limitation  upon  them  is 
that  they  shall  be  of  a  kind  which  is  not  unreasona]:>le.  In 
the  present  case  the  travel  which  is  being  provided  for  is 
from  place  to  place  within  the  city.  There  are  stopping 
places  on  the  subway  at  convenient  points.  In  that  re- 
spect it  is  different  from  a  tunnel  designed  only  or  chiefly 
for  travel  for  long  distances.  The  new  method  is  a  substi- 
tution in  part  of  a  subterranean  use  of  the  streets  for  a  use 
of  their  surface  for  the  same  general  purpose.  It  is  im- 
practicable to  have  direct  communication  between  the 
premises  of  abutters  and  the  cars  in  the  tunnel,  but  by 
going  a  short  distance  access  to  them  may  be  had  from  any 
place.  We  are  of  opinion  that  this  use  of  the  streets  is 
within  the  purposes  for  which  the  lands  were  taken,  and 
that  no  additional  servitude  is  created  by  it."  Sears  v. 
Crocker,  184  Mass.  586,  69  N.  E.  Rep,  327. 

A  steam  surface  railroad  company  having  acquired 
a  right  of  way  in  fee  under  a  deed  granting  it  the  right  to 
operate  thereon  is  not  liable  to  an  abutting  owner  acquir- 
ing title  by  mesne  conveyance  from  the  grantor  of  the 
company,  ioY  damages  to  his  easements  by  the  construc- 
tion of  a  viaduct  connecting  its  trains  with  an  elevated 
road,  such  abutter's  title  being  acquired  from  the  common 
grantor  after  the  company  had  acquired  its  property.  Ben- 
nett V.  Long  Island  R.  Co.,  181  N.  Y.  App.  431,  74  N.  E. 
Rep.  418. 

Sec.  7.  Damages  from  operation  of  railroad  in  street. 
Property  owners   are  entitled  to  damages   for  injury  to 
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property  from  noise,  gas,  smoke,  etc.,  caused  by  the  opera- 
tion of  trains,  without  proof  of  negligence  in  spite  of  the 
fact  that  the  operation  of  trains  was  under  direct  authority 
of  the  Legislature.     Baltimore  Belt  R.  Co.  v.  Sattler,  loo 
Md.  303,  59  Atl.  654.     Where  a  railroad  in  changing  its 
grade  occupied  with  its  tracks  a  street  the  fee  to  which  was 
in  an  abutting  owner,  it  was  no  defense  to  a  suit  for  such 
obstruction  that  plaintiff  would  have  been  damaged  more 
had  the  defendant  filled  up  the  street  with  apparatus  and 
material  as  authorized  by  statute,  instead  of  laying  tracks 
thereon.    Knapp  &  Cowles  Mfg.  Co.  v.  New  York,  N.  H. 
&  H.  Co.,  76  Conn.  311,  56  Atl.  512.    The  maintenance  of  a 
steam  railroad  on  a  street  opposite  land  of  an  abutting 
owner  may  be  damage  so  special  and  peculiar  and  different 
from  that  suffered  by  the  general  public  as  to  entitle  him 
to  damages.     Smith  v.  Southern  Pac.  R.  Co.  (Cal.  1905) 
79  Pac.  868.     A  city  cannot  authorize  such  a  use  of  its 
streets  as  constitutes  a  private  nuisance  or  entirely  destroys 
the  public  use  of  the  streets,  and  an  individual  specially 
damaged  by  an  unreasonable  use  of  the  streets,  as  by  allow- 
ing trains  to  stand  therein  for  thirty  minutes  at  a  time, 
may  obtain  an  injunction  to  restrain  such  unreasonable  use, 
even  though  it  is  authorized  by  a  city  ordinance.  L  K.  &  W. 
H.  Gilcrest  Co.  v.  City  of  Des  Moines  (la.  1905)  102  N.  E. 
Rep.  830.  Where  an  abutting  owner  of  both  sides  of  a  street 
occupied  by  a  street  railroad  connects  its  premises  by  a 
track  running  across  the  street  the  street  railway  company, 
which  by  a  reasonable  slowing  of  its  cars  can  remove  the 
probability  of  a  collision  has  no  equity  to  require  other 
users  of  the  way  to  provide  expensive  and  special  devices 
to  insure  it  the  opportunity  to  drive  its  cars  in  the  street 
at  unlimited  speed.    Camden  &  T.  Ry.  Co.  v.  United  States 
Cast  Iron  Pipe  and  Foundry  Co.  (N.  J.  Eq.  1904). 

Where  the  statute  provides  for  compensation  to  land- 
owners owning  property  adjoining  a  street  upon  which  a 
railroad  is  to  be  constructed  such  landowner  is  entitled  to 
recover  although  the  railroad  is  to  be  built  upon  the  side 
of  the  street  opposite  from  his  property.  Marquette  &  S. 
E.  Railroad  Co.  v.  Longyear,  133  Mich.  94,  94  N.  W.  670. 
In  an  action  by  the  owner  of  land  adjoining  a  highway 
against  a  traction  company  for  damage  to  his  fences  and 
crossings  it  was  held  that  he  might  recover  for  the  incon- 
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venience  and  loss  sustained  while  his  crossings  were  in- 
terrupted and  nothing  for  injury  to  his  fences  if  they  were 
in  the  highway  and  not  on  his  own  line.  Georgetown  & 
Lexington  Traction  Co.  v.  Mulholland  (Ky.  1903),  76  S. 
W.  Rep.  148. 

A  trustee  may  sue  a  railroad  company,  for  the  benefit 
of  the  cestui,  for  damages  to  the  cestui's  property  and 
health  caused  by  the  alleged  fault  of  the  railroad.  Where 
the  railroad  was  first  built  in  front  of  the  plaintiff's  land 
in  1851  and  as  traffic  increased  extra  tracks  were  laid  and 
in  1900  a  terminal  station  was  erected  and  a  round-house 
and  switching  tracks  constructed,  it  was  held  that  the  plain- 
tiff could  not  recover  for  injuries  due  to  the  increased 
traffic  but  only  for  such  as  were  caused  by  the  rouod-house, 
etc.  The  measure  of  damages  when  a  nuisance  is  alleged 
is  the  value  of  the  use  and  enjoyment  determined  mainly 
by  diminished  rental,  but  when  no  nuisance  is  alleged  but 
other  actionable  damages  the  injury  to  the  fee  or  permanent 
value  of  the  property  is  the  measure  of  damages.  Louis- 
ville &  N.  Terminal  Co.  v.  Lellyett,  114  Tenn.  368,  85  S. 
W.  881. 

Sec.  8.  Elevated  railway  in  street.  Under  Const. 
1870,  Art.  2,  §  13,  providing  that  "private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just 
compensation,"  an  abutting  owner  whose  property  is  damaged 
by  the  construction  and  operation  of  an  elevated  street 
railroad  is  entitled  to  recover  for  the  damage  sustained  and 
I  this  is  true  although  the  fee  of  the  street  is  in  the  city,  the 

j  railway  legally  constructed,  the  operation  not  a  nuisance 

through    negligence,    and    the    railroad  not  an  additional 
,  servitude  on  the  street.     Aldis  v.  Union  Elevated  R.  Co., 

!  203  111.  567  (68  N.  E.  Rep.  95).    In  a  suit  against  an  ele- 

vated railroad  for  damages  caused  abutting  property  the 
increased  noise  caused  by  the  running  of  the  surface  cars 
under  the  elevated  structure,  is  an  element  of  damage  to 
be  considered.  Logan  v.  Boston  Elevated  Ry.  Co.,  188 
Mass.  414,  74  N.  E.  Rep.  663.  In  a  suit  against  an  elevated 
railway  for  damages  to  abutting  property,  the  petitioner 
cannot  recover  damages  for  any  annoyance  or  injury  suf- 
fered by  the  customers  of  tenants  of  the  buildings  from  the 
fright  of  their  horses  when  driven  to  the  premises  and 
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caused  by  the  operation  of  the  road.  Swain  v.  Boston 
Elevated  Ry.  Co.,  i88  Mass.  405,  74  N.  E.  Rep.  672.  The 
permanent  exclusive  use  of  an  elevated  railway  structure 
in  a  public  highway  whereby  light  and  air  are  shut  out 
from  the  abutting  owner  and  his  free  right  of  access  to  and 
from  the  street  is  interfered  with,  is  a  new  servitude  on  the 
street  for  which  the  abutting  owner  must  be  compensated, 
irrespective  of  Missouri  Statutes  (Rev.  St.  1899,  §§  61 16, 
61 17),  requiring  elevated  railroad  companies  to  compensate 
the  abutting  owners  for  the  deterioration  in  the  value  of 
their  property.  De  Geoffroy  v.  Merchants'  Bridge  Ter- 
minal Ry.  Co.,  179  Mo.  698,  79  S.  W.  386.  Where  a  lessee 
procures  a  lease  of  premises  which  contained  a  covenant 
of  perpetual  renewal,  before  an  elevated  railroad  is 
built,  and  erects  buildings  thereon  in  which  he  has  car- 
ried on  a  continuous  business,  he  is  entitled  to  damages 
resulting  from  the  elevated  structure,  regardless  of  any 
right  to  damage  his  landlord  may  have  also.  This  same 
rule  applies  where  the  renewal  of  the  lease  occurs  after  the 
railroad  was  built.  Storms  v.  Manhattan  Ry.  Co.,  178 
N.  Y.  App.  493,  71  N.  E.  Rep.  3. 

Sec.  9.  Change  of  grade— Mtinicipal  liability — Statutes 
construed.  A  town  in  ordering  a  lot  owner  to  change  the 
grade  of  the  sidewalk  in  front  of  his  premises  must  pro- 
ceed strictly  according  to  the  statute  giving  it  authority. 
Burget  V.  Greenfield,  120  la.  432,  94  N.  W.  933.  A  land 
owner  may  recover  for  damage  to  his  property  caused  by 
the  grading  of  a  street  even  though  the  grade  is  the  first 
and  only  grade  ever  established  on  the  street.  Less  v. 
City  of  Butte,  28  Mont.  Tj,  72  Pac.  140.  Where  an  owner 
of  land  of  both  sides  of  a  street  builds  houses  according  to 
the  established  grade  of  the  street  which  is  higher  than  the 
surrounding  land,  and  paves  the  street  in  accordance  with 
such  grade  he  cannot  recover  damages  because  of  the  es- 
tablishment of  the  grade  above  the  natural  surface  of  the 
land.  Devlin  v.  City  of  Philadelphia,  206  Pa.  518,  56  Atl. 
21.  Where  a  street  has  been  cut  down  by  the  abutters  to 
a  level  several  feet  below  the  adjoining  lots  and  a  sidewalk 
made  on  a  level  between  that  of  the  lots  and  that  of  the 
street,  and  no  grade  is  ever  established  by  the  city,  the  city 
can  lawfully  cut  down  the  sidewalk  to  the  level  of  the  street 
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only  by  virtue  of  its  power  to  establish  a  grade,  and  if  the 
sidewalk  is  cut  down  without  the  preliminary  proceedings 
required  for  the  exercise  of  this  power,  the  city  is  liable 
in  an  action  for  damages.  Caldwell  v.  Town  of  Nashua, 
122  la.  179,  97  N.  W.  Rep.  looo.  Where  a  city  engineer  gave 
an  abutting  owner  an  erroneous  grade  and  he  built  a  house 
in  accordance  therewith  which  he  later  sold  the  purchaser 
has  no  right  of  action  against  the  city  for  cutting  the  street 
to  the  legal  grade.  Moore  v.  City  of  Lancaster  (Pa.  1904) 
58  Atl.  890.  If  a  city,  in  lowering  the  grade  of  a  street, 
acts  so  negligently  that  adjoining  land  is  undermined,  so 
that  it  falls  into  the  street,  this  constitutes  an  unlawful  in- 
vasion of  the  rights  of  the  landowner  and  amounts  to  a 
taking  of  his  property  for  public  use,  for  which  compensa- 
tion must  be  made.  Damkoehler  v.  City  of  Milwaukee, 
(Wis.  1904)  loi  N.  W.  Rep.  706.  Where  a  landowner  main- 
tains a  service-pipe,  passing  under  the  highway  and  con- 
necting with  the  city  water  main,  and  the  city  lowers  the 
grade  of  thfe  highway  and,  in  consequence,  the  service-pipe* 
is  frozen,  the  landowner  has  no  right  of  action  against  the 
city.  Miller  v.  City  of  Kalamazoo  (Mich.  1905)  103  N.  W. 
Rep.  845.  Action  against  a  city  for  damages  for  change 
of  grade  of  a  street,  elements  of  damage  and  defenses  con- 
sidered.    Pickles  V.  City  of  Ansonia,  76  Conn.  278,  56  Atl. 

552. 

A  writ  of  certiorari  will  not  lie  to  revere  an  order  of 
a  circuit  court  setting  aside  an  assessment  of  damages  due 
to  change  of  grade,  until  after  the  assessment  is  revised 
and  then  only  to  correct  an  error  of  law.  Mayor,  etc.,  of 
City  of  Newark,  v.  Weeks,  70  N.  J.  L.  166,  56  Atl.  118. 
Conn.  Rev.  1902,  §  2051,  providing  for  special  damages 
to  be  recovered  by  an  abutter  for  change  in  grade  of  high 
way  construed  and  held  not  to  refer  to  land  taken  for  high- 
way purposes  but  not  improved.  Gorham  v.  City  of  New 
Haven,  76  Conn.  700,  58  Atl.  i.  Munson  v.  same.  la.  Code,  § 
785,  construed  and  applied — ^liability  of  city  for  change  of 
erade  of  highway  after  improvements  have  been  made  by 
abutters  according  to  the  previously  established  grade. 
Stevens  v.  City  of  Cedar  Rapids  (la.  1905)  103  N.  W.  Rep. 
363.  la.  Code,  §  785.  construed  and  applied— right  of  abut- 
ting owner  to  recover  for  changes  in  grade  when  he  volun- 
tarily makes  changes  in  his  property  to  conform  to  a  grade 
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as  soon  as  it  established  by  ordinance,  though  before  the 
street  is  actually  brought  to  the  grade  prescribed.  York 
V.  City  of  Cedar  Rapids  (la.  1905)  103  N.  W.  Rep.  790. 
Mich.  Comp.  Laws,  1897,  §  2783,  construed  and  applied — 
what  constitutes  "establishment"  of  a  grade.  Cummings 
V.  Dixon  (Mich.  1905)  102  N.  W.  Rep.  751.  N.  Y.  Laws, 
^9^3f  P-  1396,  c.  610,  providing  for  damages  to  abutting  own" 
crs  for  change  of  grade  of  highways  construed  as  having 
a  retroactive  eflFect.  In  re  Andersen,  178  N.  Y.  App.,  416, 
70  N.  £•  Rep.  921. 

Sec.  10.  Trees  in  streets  and  highways. 

As  to  trees  see  further  post,  §§  654-657.  For  a  discussion 
of  the  right  of  an  abutting  owner  to  restrain  a  change 
of  grade  calculated  to  destroy  trees  planted  by  him 
in  the  highway  in  front  of  his  premises,  see  Kemp.  v. 
City  of  Des  Moines  (la.  1904),  loi  N.  W.  Rep.  474. 
An  authorization  in  general  terms  to  an  electric  com- 
pany by  a  municipality  to  erect  poles  (under  Rev.  St.  1898, 
§§  925:88)  on  certain  streets,  but  not  further  specifying 
locations,  does  not  entitle  the  company  to  set  a  pole  in 
front  of  an  abutting  owner's  premises  against  the  latter's 
objection.  Malone  v.  Waukesha  Electric  Light  Co.,  et.  al., 
120  Wis.  485,  98  N.  W.  247.  A  court  of  equity  will  not  in- 
terfere with  a  proposed  change  in  the  grade  of  a  highway 
if  it  does  not  appear  that  the  proposed  grade  is  inherently 
unreasonable  or  otherwise  improper,  although  the  change 
involves  the  destruction  of  shade-trees,  planted  in  the  high- 
way by  an  abutter  with  the  acquiescence  of  the  city  and 
allowed  to  remain  there  for  more  than  twenty  years.  Gal- 
laher  v.  City  of  Jefferson  (la.  1904)  loi  N.  W.  Rep.  124. 
Where  a  town  "decided  to  construct  a  municipal  water- 
works and  electric  light  system"  and  "in  the  construction 
of  this  plant — permission  was  granted  the  contractor — 
whenever  necessary,  to  cut  down  all  trees  which  were  on 
the  line  of  the  electric  light  wires"  and  "in  so  doing  five 
shade  and  ornamental  trees  located  between  the  sidewalk 
and  the  public  street  in  front  of  the  plaintiff's  house  were, 
contrary  to  her  wishes,  trimmed",  it  was  held  that  no  re- 
covery could  be  had  against  the  town.  The  municipality 
has  the  power  to  make  such  legitimate  use  of  the  highway 
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as  IS  for  the  benefit  of  the  community  at  large,  and  may, 
without  additional  compensation  to  the.  abutting  owner, 
place  equipments  or  appliances  in  the  street  which  are 
necessary,  convenient,  or  incidental  to  their  full  use  and 
enjoyment  as  such."  Hazlehurst  v.  Mayes,  84  Mississippi 
7  (36  So.  33).  Where  trees  have  been  selected  to  be  pre- 
served for  ornament  and  shade  by  formal  vote  of  the  select- 
men, the  town  cannot  remove  a  tree  because  it  is  dangerous 
to  passengers  on  electric  cars  and  so  form  a  defect  in  the 
highway,  but  it  must  apply  to  the  proper  tribunal  to  have 
it  removed.  Hall  v.  Inhabitants  of  Town  of  Wakefield, 
184  Mass.  147,  68  N.  E.  15. 

Donahue  v.  Keystone  Gas  Co.,  187  N.  Y.  313,.  73  N.  E. 
Rep.  1 108.  An  owner  of  a  city  lot,  having  no  ownership 
of  the  fee  in  the  street  on  which  his  lot  abuts,  has  a  right 
in  the  nature  of  an  easement  in  shade  trees  set  out  by  his 
predecessor  in  title,  and  can  recover  damages  for  the  de- 
struction of  the  trees  by  leakage  of  gas  from  a  gas  pipe. 

Statement  of  the  Case. 

The  plaintiff  has  the  right  of  an  abutting  owner  upon 
the  west  side  of  a  public  highway  known  as  "Union  Street" 
in  the  city  of  Olean,  but  he  owns  no  part  of  the  bed  of  the 
street.  The  defendant  is  a  foreign  corporation  which  sup- 
plies natural  gas  to  the  inhabitants  of  the  City  for  light  and 
fuel  by  means  of  pipes  laid  beneath  the  surface  of  the 
streets  in  the  usual  way.  There  are  two  dwelling  houses 
on  the  premises  of  the  plaintiff,  one  of  which  he  occupies 
as  a  residence,  while  the  other  is  leased  to  a  tenant.  In 
1898,  near  the  west  margin  of  Union  Street,  and  directly 
in  front  of  the  plaintiff's  premises,  but  not  upon  his  land, 
there  were  five  maple  trees,  about  thirty-five  years  old  "all 
in  thrifty  condition  and  furnishing  good  shade."  These 
trees  stood  twenty-five  feet  from  the  front  line  of  the  plain- 
tiff's houses,  and  made  them  attractive  to  purchasers  and 
tenants.  About  1900,  as  the  jury  found  upon  sufiici«nt  evi- 
dence, four  of  these  trees  were  destroyed  by  the  negligence 
of  the  defendant  in  permitting  gas  to  escape  from  its  pipes 
into  the  soil  about  the  roots  of  the  trees.  This  action  was 
brought  to  recover  the  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  by  reason  of  these  facts,  and  the  jury 
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found  a  verdict  in  his  favor  for  the  sum  of  $150.  Upon 
appeal  to.  the  Appellate  Division,  the  judgment  entered 
upon  the  verdict  was  unanimously  affirmed,  one  of  the 
judges  consurring  in  the  result  only. 

Vann,  J.  (after  stating  the  facts  as  above).  Upon  the 
trial,  the  court  charged,  among  other  things  as  follows: 
"For  the  purposes  of  the  disposition  of  this  case,  I  charge 
you  as  a  matter  of  law,  that  thse  plaintiff  had  a  property 
right  in  those  trees,  although  they  wede  not  planted  upon 
land  that  he  had  the  title  to,  sufficient  to  permit  him,  as  a 
matter  of  law,  to  maintain  an  action  against  any  person 
who  might  wrongfully  injure  or  destroy  the  same."  The 
exception  taken  to  this  ruling  presents  the  main  yuestiori 
that  we  are  called  upon  to  decide. 

The  defendant  claims  that  the  plaintiff  had  no  legal 
or  equitable  interest  in  the  trees,  because  he  did  not 
own  the  land  upon  which  they  stood,  and  that  hence  he 
sustained  no  injury  by  reason  of  their  destruction.  The 
plaintiff  claims  that,  as  an  abutting  owner,  he  had  a  right 
in  the  trees,  in  the  nature  of  an  easement  attached  to  and 
forming  a  part  of  his  premises,  and  that  he  was  entitled 
to  recover  the  damages  caused  to  his  land  by  the  loss  of 
the  trees  through  the  wrongful  act  of  the  defendant.  An 
interesting  and  important  question  is  thus  presented,  upon 
which  there  is  but  little  direct  authority,  although  the 
courts  have  labored  long  to  settle  the  principles  of  law  gov- 
erning the  rights  of  those  owning  land  upon  a  public  street 
where  the  fee  is  in  the  municipal  government. 

The  maintenance  of  trees  in  a  street  for  the  purpose  of 
ornament  and  shade  is  a  proper  street  use,  sanctioned  both 
by  statute  and  the  custom  of  the  country.  Edsall  v.  Howell, 
86  Hun.  33  N.  Y.  Supp.  892 ;  Cross  v.  Mayor,  18  N.  J.  Eq. 
305*  3^3;  2  Rev.  Laws  1813,  p.  279,  c.  33,  p.  29;  2  Rev.  St. 
1888,  p.  1398,  p.  127  (8th  Ed.);  Laws  1863,  p.  151,  c.  93; 
Laws  1875,  p.  191,  c.  215,  Laws  1881,  p.  469,  c.  344;  Laws 
1890,  p.  1186,  c.  568,  pp.  43,  44.  The  trees  thus  maintained  are 
a  part  of  the  street  to  be  enjoyed  and  used  by  the  public 
travelling  thereon,  the  same  as  a  good  roadbed,  sidewalk, 
pavement,  or  anything  else  in  the  street  which  contributes 
to  the  comfort  or  pleasure  of  the  traveler.  As  a  general 
rule,  whatever  renders  a  street  more  valuable  to  the  people 
at  large  renders  it  more  valuable  to  the  abutting  owner, 
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for  he  has  all  their  rights  of  user,  besides  other  rights  which 
are  peculiar  to  himself.  ,  While  the  control  of  the»street,  re- 
gardless of  where  the  title  may  be,  of  necessity  is  in  the 
public  authorities,  and  they  may  grade  and  improve  it, 
even  to  his  detriment,  still  he  has  special  rights  therein, 
which  are  a  species  of  property  that  cannot  be  taken  from 
him  without  compensation  awarded  according  to  the  law 
of  the  land.  Story  v.  N.  Y.  Elev.  R.  Co.,  90  N.  Y.  122,  179,  43 
Am.  Rep.  146. 

Among  his  rights  are  those  of  light,  air  and  oc- 
cess,  each  long  resisted,  but  now  well  estableshed,  as  safe 
from  the  onslaught  of  wrongdoers,  even  including  those 
who  erect  an  elevated  railroad  in  a  street  with  the  sanction 
of  law.  Lahr  v.  Metr.  Elev.  Ry.  Co.  104  N.  Y.  268,  10  N. 
E.  528,  Abendroth  v.  Manhattan  Ry.  Co.  122  N.  Y.  i,  25 
N.  E.  496,  II  L.  R.  A.  634,  19  Am.  St.  Rep.  461 ;  Kane  v.  N. 
Y.  Elev.  R.  Co.  125  N.  Y.  164,  26  N.  E.  278,  11  L.  R.  A.  640. 
But  during  the  long  struggle  which  saved  these  rights  of 
the  abutting  owner,  he  did  not  always  win,  for  the  neces- 
sary annoyance  caused  by  a  use  of  the  street  authorized 
by  law,  such  as  the  noise  of  a  train  passing  on  an  elevated 
railway,  gives  him  no  right  to  permanent  damages,  unless 
some  part  of  his  land  is  taken.  American  Bank  Note  Co. 
V.  N.  Y.  Elev.  R.  Co.  129,  N.  Y.  252,  29  N.  E.  302.  This 
was  so  held  upon  the  ground  that  where  the  use  is  author- 
ized, and  is  for  the  benefit  of  the  public,  he  must  endure 
the  discomfort  incidental  to  a  lawful  use  and  essential  to 
the  public  welfare.  But  whatever  pollutes  the  air  he 
breathes,  such  as  smoke  and  gas,  shuts  the  light  from  his 
windows,  or  hinders  access  to  his  door,  such  as  an  elevated 
railroad  structure  and  the  trains  thereon  must  be  reckoned 
for,  even  by  the  technical  wrongdoer,  acting  with  some 
sanction,  but  not  the  full  sanction  of  the  law.  In  settling  the 
law  to  this  extent,  general  expressions  have  sometimes 
been  used  by  the  court,  indicating  as  its  opinion,  that  these 
easements  of  light,  air  and  access  are  the  only  rights  which 
an  abutting  owner  has  in  a  public  street  of  which  he  owns 
no  part.  Courts  settle  the  law  by  passing  upon  actual 
questions,  not  by  advancing  abstract  theories,  and  the  words 
of  exclusion  should  be  limited  to  the  facts  of  the  case  in 
hand  when  they  were  used,  as  was  doubtless  the  intention. 

It  is  to  be  observed  that  we  are  not  dealing  with  a  ques- 
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tion  arising  between  an  abutting  owner  and  the  city  author- 
ities, for  in  such  a  case,  the  rights  of  the  latter  are  para- 
mount, so  long  as  the  road  is  kept  open  and  unobstructed. 
Nor  are  we  dealing  with  a  question  between  him  and  a 
corporation  authorized  to  use  the  streets  for  some  public 
purpose,  where  it  becomes  necessary  to  cut  shade  trees  in 
order  to  effect  that  purpose.  It  is  not  the  question  which 
might  have  arisen  when  the  defendant  many  years  ago 
laid  its  pipes  in  the  street,  if  it  had  then  been  necessary  to 
cut  the  trees  which  are  the  subject  of  this  action  in  order 
to  do  the  work  properly,  and  they  had  been  cut  for  that 
purpose  with  the  approval  of  the  city  authorities.  The 
defendant  did  not  let  its  gas  escape  with  the  consent  of 
the  officers  in  control  of  the  street.  It  did  not  act  in  ac* 
cordance  with  law,  but  in  violation  of  law.  It  was  not  a 
semi-wrongdoer,  as  were  the  elevated  railroad  companies, 
but  an  absolute  wrongdoer.  It  was  a  naked  trespasser, 
and  its  act  was  a  nuisance  which  inflicted  special  injury 
upon  private  property,  for  it  reduced  the  value  of  the  plain- 
tifPs  premises  by  the  sum  of  $150,  as  the  jury  found.  Every- 
one has  a  right  to  use  a  public  street,  but  no  one  has  a 
right  to  stand  in  front  of  another's  residence  and  play  a 
hurdy-gurdy  or  fog  horn  hour  after  hour,  and  day  after 
day,  to  the  annoyance  of  the  owner  and  his  family.  That ' 
would  be  a  trespass,  even  if  the  offender  did  not  touch 
the  property  of  the  abutting  owner,  whose  right  to  dam- 
ages could  not  be  questioned.  If  a  mere  trespasser  should 
maliciously  cut  shade  trees  standing  in  a  street,  the  fee 
of  which  was  in  the  city,  could  the  abutting  owner  recover 
damages?  That  is,  in  substance,  the  question  before  us, 
for  while  the  defendant  did  not  act  wilfully  in  destroying 
the  trees,  it  acted  negligently  after  due  warning,  and  was  a- 
simple  wrongdoer. 

The  defendant  insists  with  great  persistence  that 
it  did  not  injure  the  plaintiff  because  it  did  not  touch  his 
premises  or  throw  anything  upon  them.  Interference 
with  access  or  with  light  does  not  necessarily  in- 
volve contact  with  tangible  property,  yet  either  is  a  tres- 
pass upon  a  property  right.  Why  should  the  law  protect 
the  air  of  an  abutting  owner  from  the  smoke  of  a  semi- 
trespasser,  and  not  protect  the  coolness  of  the  air  from  in- 
jury by  an  absolute  trespasser?       If  the  air  is  better  in 
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the  one  case,  it  is  in  the  other,  for  the  difference  is  in  de- 
gree only.  Upon  what  principle  can  pure  air  be  called  a 
property  right,  and  cool  air  no  right  at  all?  What  is  the 
principle  upon  which  interference  with  light,  air  and  ac- 
cess is  made  the  subject  of  damages,  and  sometimes  of 
an  injunction?  Why  do  courts  hold  that  these  rights  are 
property?  What  is  their  origin  and  nature?  Why  does 
the  abutting  owner  have  rights  in  the  street  which  do  not 
belong  to  the  general  public?  These  questions  were  asked, 
in  substance,  in  the  first  case  which  recognized  the  exist- 
ence of  the  rights,  and  they  were  answered,  for  the  purpose 
of  that  case  as  follows: 

Generally,  it  may  be  said,  it  is  to  have  the  street 
kept  open,  so  that  from  it  access  may  be  had  to  the 
lot,  and  light  and  air  furnished  across  the  open  way. 
—This  right  or  privilege  constitutes  an  easement  in 
the  bed  of  the  street,  which  attaches  to  the  abutting  prop- 
erty of  the  plaintiff,  and  constitutes  private  property,  with- 
in the  meaning  of  the  Constitution,  of  which  he  cannot  be 
deprived  without  compensation."  Story  v.  N.  Y.  Elev.  R. 
Co.,  90,  N.  Y.  122,  146,  179,  43  Am.  Rep.  146.  In  a  later 
case,  Judge  Andrews,  speaking  of  the  right,  said:  "But 
however  difficult  it  is  to  trace  its  origin  or  refer  it  to  any 
exact  principle,  it  is  undoubtedly  the  prevailing  doctrine  of 
American  jurisprudence  that  the  owner  of  a  lot  abutting 
on  a  city  street,  the  fee  of  which  is  in  the  municipality,  has, 
by  virtue  of  proximity,  special  and  peculiar  rights,  facili- 
ties and  franchises  in  the  street,  not  common  to  citizens 
at  large,  in  the  nature  of  easements  therein,  constituting 
property,  of  which  he  cannot  b?  deprived  by  the  Legisla- 
ture or  municipality,  or  by  both  combined,  without  com- 
pensation." Kane  v.  N.  Y.  Elev.  R.  Co.,  125  N.  Y.  164,  180, 
26  N.  E.  278,  280,  II  L.  R.  A.  640.  In  Bohm  v.  Metr.  Elev. 
Ry.  Co.  129  N.  Y.  576,  587,  29  N.  E.  802,  804,  14  L.  R.  A. 
344.  Judge  Peckham  stated  that  "although  the  land  itself 
was  not  taken,  yet  the  abutting  owner,  by  reason  of  his 
situation,  had  a  kind  of  property  in  the  public  street  for  the 
purpose  of  gfiving  to  such  land  facilities  of  light,  of  air, 
and  of  access  from  such  street."  So  a  learned  commentator, 
citing  authorities  from  various  states  to  support  his  posi- 
tion, has  laid  down  the  following  proposition.  "An  owner 
whose  land  abuts  upon  a  highway  necessarily  enjoys  cer- 
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tain  advantages  from  the  existence  of  an  open  street  ad- 
joining his  property  which  belong  to  him  by  reason  of  the 
location  of  the  street,  and  are  not  enjoyed  by  the  general 
public. — ^Jones  on  Easements,  p.  489. 

The  easement,  as  for  convenience,  it  may  be  called, 
consists  in  the  right  to  have  the  street  kept  open,  and  in- 
cludes all  the  incidental  privileges  which  may  fairly  be  im- 
plied from  that  right.  It  is  the  proximity  of  the  street,  the 
situation  of  the  abutting  land  with  reference  to  an  open 
street,  which  gives  to  the  abutting  owner  the  special  right 
to  the  enjoyment  and  use  of  whatever  is  permitted  or 
maintained  by  the  public  authorities,  as  a  part  of  the  street. 
These  easements  are  created  by  operation  of  law  when 
streets  are  opened,  and  they  are  presumed  to  be  paid  for 
by  taking  the  benefits  into  account  when  land  is  procured 
for  the  purpose.  Such  benefits  are  "coextensive  with  the 
use"  to  which  the  street  may  by  law  be  devoted.  Edsall 
v.  Howell,  86  Hun.  424,  430,  33  N.  Y.  Supp.  892 ;  Harden- 
burgh  V.  Lockwood,  25  Barb.  9,  Griffin  v.  Martin,  7  Barb. 
297,  Village  of  Lancaster  v.  Richardson,  4  Lans.  136,  140. 
They  frequently  induce  owners  of  land  to  donate  or  dedi- 
cate a  part  thereof  for  the  purpose  of  a  street.  If  the  street 
is  improved,  so  as  to  be  more  useful  or  ornamented  so  as 
to  be  more  beautiful,  the  public  is  benefited  generally,  and 
the  abutter  is  benefited  specially.  So  long  as  a  hitching 
post  or  .a  shade  tree  is  physically  and  legally  a  part  of  the 
street,  he  is  entitled  to  all  the  special  benefits  which  flow 
therefrom  to  his  lot,  free  from  interference  by  a  wrongdoer, 
but  subject  to  removal  by  the  municipal  government.  The 
easement  extends  to  all  parts  of  the  street,  which  enlarge 
the  use  and  increase  the  value  of  the  adjacent  lot.  It  is  not 
limited  to  light,  air  and  access,  but  includes  all  the  ad- 
vantages which  spring  from  the  situation  of  the  abutter's 
land  upon  the  open  space  of  the  street.  These  rights  ex- 
ist whether  he  owns  the  fee  of  the  street  or  not.  As  they 
arc  dependent  upon  the  street  and  cannot  exist  without 
it,  they  are  a  part  of  it,  and  thus  become  "an  integral  part 
of  the  estate"  of  the  abutting  owner,  subject  to  interference 
by  no  one  except  the  representative  of  the  public. 

No  adequate  reason  is  given  for  the  attempt  to  limit  the 
casement  to  light,  air  and  access.  What  distinction,  in 
principle,  is  there  between  these  benefits  which   are  inci- 
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dental  to  a  street,  and  any  other  incidental  advantage, 
which  adds  to  the  value  of  abutting  land?  Why  should 
the  law  extend  protection  to  the  one,  and  withhold  it  from 
the  other?  Is  any  danger  to  be  apprehended  from  the  prac- 
tical working  of  a  rule  to  protect  shade  trees  in  our  streets 
from  destruction  by  the  careless  or  malicious?  If  an  enemy 
wantonly  cuts  down  trees  standing  in  the  street  in  front 
of  his  neighbor's  lot,  have  the  courts  no  power  to  redress 
the  wrong  done  to  private  property?  The  shade  trees  of 
our  cities  and  villages  are  the  pride  of  the  people.  On 
many  streets  they  add  largely  to  the  commercial  value  of 
land.  Is  the  law  so  tender  toward  wrongdoers  as  to  vir- 
tually say  to  them,  "If  you  cut  down  every  graceful  elm  or 
beautiful  maple  standing  in  the  streets  of  any  city,  and  can 
adjust  matters  with  the  authorities,  you  are  safe,  for  no 
individual  can  call  you  to  account,  even  if  twenty  per  cent, 
is  taken  from  the  value  of  his  property?"  The  announce- 
ment of  such  a  rule,  directly  or  indirectly,  would  spread 
consternation  throughout  the  state. 

If  the  plaintiff  had  owned  to  the  centre  of  the 
highway,  his  right  .  to  recover  damages  would  be 
beyond  question,  yet  the  difference  between  such  an 
action  and  the  one  before  us  is  theoretical  rather 
than  practical,  because  as  long  as  the  street  is  kept 
open,  which  is  the  invariable  rule  in  cities  and  the  general 
rule  elsewhere,  the  abutting  owner  has  substantially  the 
same  benefit  in  either  case.  Halleran  v.  Bell  Telephone 
Co.,  177  N.  Y.  533,  69  N.  E.  1 124;  Id.  64  App.  Div.  41,  71 
N.  Y.  Supp.  685 ;  Eels  v.  American  Telephone  &  Tel.  Co., 
143  N.  Y.  133,  38  N.  E.  202,  25  L.  R.  A.  640;  Edsall  v. 
Howell,  86  Hun.  424,  83  N.  Y.  Supp.  892;  McCruden  v. 
Rochester  Railway  Co.,  151  N.  Y.  623,  45  N.  E.  1133;  Id., 
yy,  Hun,  609,  28  N.  Y.  Supp.  1135;  ^.'5,  Misc.  Rep.  59,  25 
N.  Y.  Supp.  114;  Gorham  v.  Eastchester  Electric  Co.,  80 
Hun.  290,  30  N.  Y.  Supp.  125 ;  2  Dillon,  on  Mun.  Corp.  (4th 
Ed.)  p.  644.  Is  it  better  to  limit  the  recovery  to  cases 
founded  upon  a  mere  technicality,  or  to  extend  it  to  all 
where  substantial  injury  is  inflicted  upon  the  abutting 
owner  by  the  act  of  a  wronjs^doer  in  a  public  street?  Which 
rule  is  better  adapted  to  the  needs  of  the  people  generally 
throughout  the  state?  Which  will  promote  justice  in  the 
greater  number  of  cases?     What  is  there  to  prevent  the 
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court  from  laying  down  the  best  practicable  rule  to  restrain 
wrongdoers  from  cutting  down  shade  trees  standing  in 
the  street  in  front  of  people's  homes?  These  questions 
were  answered  in  a  practical  and  (as  we  think)  a  correct 
way  in  a  recent  case  decided  by  the  Appellate  Division 
of  the  Second  Department,  which  held  that  "an  owner  of 
land  abutting  upon  a  city  street,  whose  ownership  does  not 
extend  to  the  middle  of  the  street,  who  has  set  out  orna- 
mental shade  trees  on  the  sidewalk  in  front  of  his  premises 
at  his  own  expense,  and  with  the  sanction  of  the  municipal 
authorities,  is  entitled  to  have  such  trees  protected  against 
negligent  or  willful  destruction  at  the  hands  of  third  par- 
ties. He  has  a  right  in  such  trees,  in  the  nature  of  an 
equitable  easement,  and,  where  one  of  them  is  girdled  and 
destroyed  by  a  horse,  may  recover  from  the  owner  of  the 
horse,  the  damages  thus  sustained."  Lane  v.  Lamke,  53 
App.  Div.  395,  65  N.  Y.  Supp.  1090.  This  is  the  only  case 
brought  to  our  attention  that  is  directly  analogous,  and  we 
think  it  is  founded  upon  sound  legal  principles,  which 
should  be  applied  to  the  case  before  us.  While  the  plain- 
tiff did  not  set  out  the  trees  in  question,  he  is  entitled  to 
the  right  of  his  predecessor  in  title,  as  an  abutting  owner, 
who  did  set  them  out ;  and,  as  they  have  stood  so  long  in 
the  street,  they  are  presumed  to  have  been  placed  and 
maintained  there  with  the  consent  of  the  municipal  author- 
ities. Even  if  the  city  of  Olean  has  a  right  of  action 
against  the  defendant,  there  can  be  no  double  recovery  for 
the  same  injury,  because  the  damages  in  the  two  classes 
of  actions  are  as  clear  and  distinct  as  the  causes  of  action 
themselves.  The  one  involves  the  general  rights  of  the 
city,  while  the  other  is  limited  to  the  injury  to  the  special 
rights  of  the  abutting  owner.  The  wrongdoer  cannot  com- 
plain if  he  is  made  to  pay  for  all  the  property  he  destroyed, 
even  if  part  belonged  to  the  plaintiff  and  part  to  the 
city. 

We  think  that  the  charge  of  the  learned  trial  justice 
that  the  plaintiff  had  a  property  right  in  the  trees  in  ques- 
tion sufficient  to  enable  him  to  maintain  this  action  was 
correct.  As  no  other  question  requires  the  expression  of 
consideration,  the  judgment  appealed  from  should  there- 
fore be  affirmed  with  costs." 
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Sec.  II.  Laying  out  or  construction  of  streets  or  side* 
walks.  The  validity  of  an  order  of  a  board  for  the  laying 
out  of  a  street  cannot  be  attacked  collaterally  because  of  a 
defect  in  the  order  arising  from  the  failure  to  name  the 
precise  time  within  which  the  owner  of  the  land  might  re- 
move walls,  fences,  trees,  etc.  Certiorari  is  the  only  proper 
remedy.  Such  order  forms  a  legal  justification  for  such 
acts  done  thereunder  as  were  reasonably  necessary  for  the 
construction  of  the  street.  Stowell  v.  Board  of  Public 
Works  for  the  City  of  New  Bedford,  184  Mass.  416,  68  N. 
E.  Rep.  675.  Kentucky  Statute  (So.  1903,  §  3096)  provid- 
ing for  construction  or  reconstruction  of  streets  by  or- 
dinance in  cities  of  the  second  class,  construed.  City  of 
Covington  v.  Brinckman  (Ky.  1904)  79  S.  W.  234.  A 
statute  providing  for  the  grading  of  streets  or  laying  of 
new  sidewalks  only  on  petition  of  landowners  does  not  ap- 
ply to  the  removal  of  a  sidewalk  out  of  repair  and  the  re- 
placing of  a  new  one  but  refers  only  to  original  improve- 
ments. State  V.  District  Court  of  Ramsey  County,  89 
Minn.  292,  94  N.  W.  870.  111.  Laws  1875,  P-  63,  providing 
that  the  ordinance  for  the  construction  thereunder  of  a 
sidewalk  "may"  require  abutting  owners  to  construct,  etc., 
within  30  days  should  be  interpreted  as  meaning  "shall" 
or  "must"  require,  etc.  The  court  says :  "The  word  *may' 
in  a  statute  will  be  construed  to  mean  *shair  or  'must' 
whenever  the  rights  of  the  public  or  of  third  persons  de- 
pend upon  the  exercise  of  the  power  to  perform  the  duty 
to  which  it  refers;  and  such  is  its  meaning  in  all  cases 
where  the  public  interests  and  rights  are  concerned,  or 
where  a  public  duty  is  imposed  upon  public  officers,  and 
the  public  or  third  persons  have  a  claim  de  jure  that  the 
power  shall  be  exercised.  Or,  as  the  rule  is  sometimes  ex- 
pressed, whenever  a  statute  directs  the  doing  of  a  thing 
for  the  sake  of  justice  or  the  public  good,  the  word  'may* 
will  be  read  'shall.' "  20  Am.  &  Eng,  Encyc.  of  Law  (2d 
Ed.)  pp.  239-242.  Pierson  v.  People,  204  III.  456,  68  N.  E. 
Rep.  383.  Missouri  Constitution,  Art.  2,  §  21,  with  regard 
to  the  location  of  highways  and  the  assessment  of  damages 
construed.  Grossman  v.  Patton,  i86  Mo.  66i,  85  S.  W.  549. 

Sec.  la.  Alteration  or  vacation  of  street.  Every 
abutter  on  a  public  way  has  an  individual  property  right, 
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appendant  to  his  premises,  in  that  part  of  the  street  which 
is  necessary  to  free  and  convenient  egress  from  and  access 
to  his  property ;  if  the  way  is  vacated  and  the  landowner's 
access  and  egress  cut  off,  he  is  entitled  to  compensation. 
Borghart  v.  City  of  Cedar  Rapids,  (la.  1904),  loi  N. 
W.  Rep.  1120.  Where  a  landowner  has  no  land  abutting 
on  a  portion  of  an  existing  street  discontinued  he  is  not  an 
abutting  owner  entitled  to  damages  for  the  discontinuance 
although  he  has  a  right  of  way  by  permission  across  the 
road  and  owns  land  abutting  on  a  portion  of  the  street 
which  had  never  been  accepted  or  opened.  Beutel  v.  West 
Bay  City  Sugar  Co.,  132  Mich.  587,  94  N.  W.  202. 

There  is  no  recovery  for  damage  caused  by  the  dis- 
continuance of  a  street  in  order  to  abolish  a  railroad  cross- 
ing, where  such  damage  consists  merely  of  certain  prop- 
erty owners  having  to  go  a  longer  way  in  order  to  cross 
the  railroad.  Such  damage  is  not  special  and  peculiar. 
Hyde  v.  City  of  Fall  River,  189  Mass,  439  (Nov.  1905)  75 
N.  E.  Rep.  953.  Mass.  St.  1890,  c.  428,  §  5,  as  amended  by  * 
St.  1891,  c.  123,  §  I,  providing  compensation  for  damages 
to  property  by  reason  of  the  alteration  of  a  grade  of  a  pub- 
lic way  was  construed  to  allow  damages  for  injury  caused 
to  a  building  located  on  the  line  of  the  street  and  substan- 
tially annexed  to  the  soil,  although  as  between  the  owner 
of  the  building  and  the  owner  of  the  fee  it  is  a  tenant's 
fixture  which  may  be  removed  by  the  tenant  at  any  time 
before  the  termination  of  his  tenancy.  Sheehan  v.  City 
of  Fall  River,  187  Mass.  356,  73  N.  E.  Rep.  544.  When  a 
street  is  vacated,  under  la.  Code,  §  751,  the  title  of  the  land 
formerly  occupied  by  the  street  does  not  revest  in  the  abut- 
ting owners,  but  remains  in  the  city,  and  such  land  may 
be  disposed  of  for  other  purposes.  Harrington  v.  Iowa  Cen- 
tral Ry.  Co.  (la.  1905)  102  N.  W.  Rep.  139.  It  was  held 
that  where  a  street  had  been  dedicated  to  the  public  and 
accepted  by  long  use  as  such  the  dedication  cannot  be 
revoked,  although  no  formal  vote  of  acceptance  has  ever 
been  made  by  the  municipality.  A  later  city  ordinance 
vacating  a  part  of  the  street  by  the  reduction  of  its  width 
from  40  to  15  feet  is  void  for  uncertainty.  Pence  v.  Bryant, 
54  W.  Va.  263,  46  S.  E.  275.  When  a  street  with  a  grade 
crossingr  at  an  acute  anc^le  was  being  improved  and  changed 
so  as  to  cross  at  right  angle  at  the  railroad  company's 
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expense,  and  in  order  to  reach  the  new  crossing  a  slight 
deflection  in  the  street  was  necessary  it  was  held  that  such 
change  did  not  amount  to  a  deviation  from  the  contract 
or  impose  an  additional  burden  upon  the  property  owners 
and  that  since  no  change  in  the  price  to  be  paid  was  made 
thereby,  the  Kentucky  Statute  (St.  1899,  §  2830)  providing 
that  no  change  shall  be  made  without  an  order  from  the 
board,  passed  after  the  price  to  be  paid  for  it  had  been 
agreed  upon  in  writing,  signed  by  the  contractor  and  ap- 
proved by  the  board,  did  not  apply.  Orth  v.  B.  B.  Park 
&  Co.  (Ky.  1904)  79  S.  W.  206.  Evidence  held  to  show  an 
improper  attempt  to  change  the  location  of  a  street  in 
City  of  Latonia  v.  Hall  (Ky.  1904)  83  S.  W.  556. 

Sec.  13.  Assessments  against  abutting  owners  for 
municipal  improvements  —  Validity  —  Equality  —  Special 
benefits — Priorities.  The  measure  of  benefits  for  purposes 
of  assessment  for  municipal  improvements  is  the  amount 
the  property  is  enhanced  in  market  value  by  the  improve- 
ment, not  the  benefit  the  improvement  confers  on  the  prop- 
erty for  a  special  use.  The  judgment  in  such  cases  of 
assessment  for  municipal  improvement  is  in  rem,  i.  e. 
against  the  property  itself  as  an  entirety  and  in  a  gross  sum 
for  all  the  benefits  which  will  accrue  both  to  the  fee  in  re- 
mainder and  the  leasehold  estate.  Chicago  Union  Traction 
Co.  v.  City  of  Chicago,  204  111.  363,  68  N.  E.  Rep.  519. 

The  act  of  the  Twenty-seventh  legislature  amending 
the  charter  of  the  City  of  Dallas  so  as  to  provide  for  the 
assessment  of  real  estate  for  certain  improvements  is  con- 
stitutional. Kettle  v.  City  of  Dallas  (Tex.  C.  C.  A.  1904), 
80  S.  W.  874. 

Equality  in  general  An  assessment  upon  abutting 
owners  upon  both  sides  of  a  street  improved  ac- 
cording to  the  total  number  of  square  feet  was  upheld  on 
the  ground  of  uniformity,  although  owing  to  the  fact  that 
the  street  improved  intersected  another  street  at  an  acute 
angle,  89  per  cent,  of  the  cost  was  thrown  upon  the  south 
side  of  the  street.  Louisville  Ry.  Co.  v.  Southwestern 
Alcatraz  Asphalt  &  Construction  Co.  (Ky.  1903),  74  S. 
W.  237.  An  assessment  for  sewer  construction,  whereby 
lots  8  feet  deep  are  assessed  as  much,  in  proportion  to  their 
frontage,  as  lots  120  to  175  feet  deep,  is  manifestly  unequal 
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and  unjust  and  repugnant  to  the  constitution  of  the  United 
States,  and  it  is  unnecessary  for  the  owner  of  lots  unjustly 
assessed,  in  order  to  take  advantage  of  the  invalidity  of  the 
assessment,  to  make  tender  of  the  amount  he  might  justly 
be  required  to  pay.  Iowa  Pipe  &  Tile  Co.  v.  Callanan 
(la.  1904),  loi  N.  W.  Rep.  141;  following  Norwood  v. 
Baker,  172  U.  S.  269  (19  Sup.  Ct.  Rep.  187,  43  L.  Ed.  443), 
distingpiishing  French  v.  Barber  Asphalt  Paving  Co.,  181 
U.  S.  324  (21  Sup.  Ct.  625,  45  L.  Ed.  879,  and  declining  to 
follow  Hackworth  v.  City  of  Ottumwa,  114  la.  467,  87  N. 
W.  Rep  424,  on  the  ground  that  that  case  is  overriden  by 
Norwood  v.  Baker,  supra.  Provisions  in  a  city  charter, 
purporting  to  authorize  the  city  to  order  the  construction 
of  docks  by  the  owners  of  land  abutting  upon  a  navigable 
stream  and,  if  the  owners  fail  to  do  so,  to  build  the  docks 
and  assess  the  cost  upon  the  land,  examined  and  held  un- 
constitutional, because  not  providing  for  assessments  ac- 
cording to  the  benefits  conferred.  Lathrop  v.  City  of  Ra- 
cine, 119  Wis.  461,  97  N.  W-  Rep.  192.  Where  after  the 
grading  of  a  street  the  plaintiffs  property  is  left  from  8  to 
26  feet  above  the  grade,  a  benefit  assessment  at  the  uniform 
rate  of  $10  per  foot  shows  on  its  face  that  the  board  of 
public  works  have  not  properly  exercised  their  judgment, 
public  works  have  not  properly  exercised  their  judgment. 
Freidrich  v.  City  of  Milwaukee,  118  Wis.  254,  95  N.  W.  127. 
The  fact  that  a  city  has  once  assessed  the  cost  of  an  im- 
provement on  the  estates  benefited  does  not  prevent  the 
assessing  of  the  same  estates  for  a  new  improvement  of 
the  same  character,  made  necessary  by  changed  conditions, 
such  as  a  large  sewer  in  place  of  a  small  one  which 
had  ceased  to  be  adequate.  Shannon  v.  City  of  Omaha, 
(Neb.  1905),  103  N.  W.  Rep.  53.  Under  Ky.  St.  1903, 
§  3706,  abuttors  on  one  side  of  a  street  only  may  be  assessed 
for  the  whole  tax  for  improving  their  half  of  a  street  where 
the  other  half  is  outside  the  corporate  limits  of  the  city. 
Town  of  Central  Covington  v.  Burse  (Ky.  1904),  80  S. 
W.  210. 

Matters  relating  to  mere  defects  in  ownership  can- 
not be  urged  against  the  validity  of  an  ordinance  or 
the  right  to  make  a  new  assessment  to  pay  for  what  ever 
was  done  and  accepted  by  the  city.  (City  of  Chicago  v. 
Hulbert,  205  111.  346,  68  N.  E.  Rep.  786),  unless  such  work- 
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manship  makes  the  improvement  as  constructed  wholly  dif- 
ferent from  that  provided  for  in  the  ordnance,  and  such 
a  claim  does  not  constitute  a  defense  available  on  an  -ap- 
plication for  judgment  for  the  sale  of  property  for  non- 
payment of  assessment  where  such  work  has  been  accepted 
by  the  city.  Downey  v.  People,  205  111.  230,  68  N.  E.  Rep. 
807.  Where  under  a  statute  the  common  council  are  re- 
quired to  call  a  meeting,  and  give  notice  thereof,  for  the 
purpose  of  confirming  or  modifying  an  assessment  of  bene- 
fits to  owners  for  a  street  improvement,  the  council  is  not 
empowered  to  make  an  assessment  on  a  person's  property 
not  included  in  the  assessment  report  of  the  commissioners. 
Spring  Steel  Fence  &  Wire  Co.  v.  City  of  Anderson,  32 
Ind.  App.  138,  69  N.  E.  Rep.  404.  After  a  remonstrance 
against  an  improvement  by  more  than  one-half  of  the  lot 
owners,  in  Oregon  if  the  city  proceeds  with  the  improve- 
ment it  can  neither  levy  an  assessment  against  the  lot 
owners  nor  recover  the  costs  by  actions  against  them.  City 
of  Portland  v.  Oregon  Real  Estate  Co.,  43  Ore.  423,  72  Pac. 
322.  Special  assessments  for  local  improvements  in  Mis- 
souri do  not  amount  to  a  taking  without  due  process  of  law 
since  no  notice  is  required  by  the  constitution  to  be  given 
to  property  owners  respecting  those  matters  which  the  leg- 
islation itself  determines  or  delegates  to  the  municipal  au- 
thorities. Meier  v.  City  of  St.  Louis,  Mo.  1904,  79  S.  W. 
955.  In  an  action  to  enforce  the  payment  of  a  final  assess- 
ment for  the  improvement  of  a  street,  in  the  absence  of 
fraud  the  acceptance  of  the  improvement  by  the  correct  au- 
thorities, in  the  manner  provided  by  statute,  after  the  com- 
pletion of  the  work  is  conclusive  on  the  abutting  owjier  as 
to  the  character  of  the  work  done  and  materials  furnished, 
and  the  abutting  owners  cannot  set  up  as  a  defense  that 
the  work  was  not  done  according  to  contract.  A  charge  of 
irregularities  before  the  final  hearing  occurred  is  not  a  suffi- 
cient allegation  of  fraud,  to  permit  the  abutting  owners  to 
set  up  the  above  defence.  A  defence  that  no  notice  for  bids 
for  the  work  was  given  and*  no  bids  received  is  matter  con- 
stituting a  collateral  attack  and  is  therefore  not  available 
as  a  defence  in  such  an  action.  The  following  grounds  do 
not  contsitute  a  defence  in  such  an  action:  i.  Breach  of 
contract  in  the  character  and  material  of  the  work.  2.  Dis- 
regard of  the  specifications  and  concealment  of  such  dis- 
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regard.    3.  Failure  of  contractors  to  perform  the  work  ac- 
cording to  contract     Lux  &  Talbott  Stone  Co.  v.  Donald- 
son, 162  Ind.  481,  68  N.  E.  Rep.  1014,     A  city  council,  in 
making  an  assessment  for  street  improvements  according 
to  special  benefits  conferred,  is  not  required  to  take  testi- 
money  as  to  the  extent  of  these  benefits,  but  may  act  upon  its 
own   judgment.     Owens    v.    City   of    Marion    (la.    1905), 
103   N.    W.    Rep.    381.     An    assessment  for  the  enlarge- 
ment of  a  sewer  cannot  be  resisted  on  the  ground  that  the 
dty  engineer  objected  to  the  laying  of  the  original  sewer, 
believing  that  it  was  too  small,  if  the  city  authorities  in  lay- 
ing the  original  sewer,  acted  on  the  advice  of  a  sanitary 
engineer    of    high    standing.     Shannon    v.    City    of    Omaha 
(Neb.  1905),  103  N.  W.  Rep.  53.    An  ordinance  for  the 
assessment  of  costs  of  paving  although  defective,  may  be 
the  basis  for  a  new  ordinance  calling  for  a  new  assessment, 
otherwise  if  the  prior  ordinance  is  void.     City  of  Chicago 
V.  Hulbert,  205  111.  346,  68  N.  E.  Rep.  786.    Local  improve- 
ment act  1897  §  66  as  amended  by  Laws  1901  (4  Starr  & 
C.  Am.  St.  1902,  p.  188,  c.  24,  par.  103)  construed.    Under 
these  statutes  the  payment  of  a  first  assessment  is  a  waiver 
of  all  right  to  object  to  the  validity  of  the  prior  proceedings 
and  to  a  judgment  and  order  of  sale  for  non-payment  of 
subsequent  installments.     These   statutes   do   not  violate 
Const.  111.  Art  3,  nor  Art.  6  §  29.     Downey  v.  People,  205 
111.  230,  68  N.  E.  Rep.  807.    An  ordinance  and  contract  for 
a  street  improvement  which  set  a  date  for  completion  of 
the  work,  made  "time  of  the  essence  and  the  ordinance  con- 
trolled the  provisions  in  the  contract  for  per  diem  deduction 
after  the  date  set,  so  that  failure  to  complete  on  time  ren- 
dered the  tax  bills  void."     Barber  Asphalt  Paving  Co.  v. 
Munn,  185  Mo.  552,  83  S.  W.  1062. 

In  Missouri,  a  city  charter  providing  that  owners 
of  realty  must  within  60  days  after  issuance  of 
tax  bills  file  objections  to  their  validity  or  to  the 
work  and  materials  and  in  any  action  brought  in 
regard  to  them  shall  be  limited  to  the  objections  so  filed, 
is  unconstitutional.  Schibel  v.  Merrill,  185  Mo.  534,  83  S. 
W.  1069;  Barber  Asphalt  Paving  Co.  v.  Munn,  185  Mo.  552, 
83  S.  W.  1062.  Under  la.  Code,  §  824,  providing  that  "all 
objections  to  errors,  irregularities  or  inequalities  in  the 
making  of  special  assessments       *    *    not  made  before  the 
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city  council  at  the  time  and  in  the  manner  herein  provided 
for,  shall  be  waived,  except  where  fraud  is  shown,"  the  fact 
that  a  particular  lot  is  assessed  an  excessive  sum  and  that 
the  city  council  made  the  assessment  without  hearing  tes- 
timony as  to  the  benefits  conferred  by  the  improvement 
does  not  show  any  such  fraud  as  will  sustain  a  suit  in  equity 
to  cancel  the  assessment,  the  plaintiff  having  made  no  ob- 
jections before  the  council.  Owens  v.  City  of  Marion, 
(la.  1905)  103  N.  W.  Rep.  381.  It  is  unnecessary  that  the 
notice  of  a  proposed  assessment  for  street  improvements, 
required  by  la.  Code  §  823,  fix  a  time  when  objections  to  the 
assessment  will  be  heard  by  the  city  council.  Owens  v. 
City  of  Marion,  (la.  1905)  103  N.  W.  Rep.  381.  Under  la. 
Code,  §  823,  providing  that  objections  to  a  special  assess- 
ment for  street  improvements  shall  be  made  within  20  days 
after  the  first  publication  of  the  notice  of  the  proposed  as- 
sessment, a  notice  fixing  a  shorter  period  for  making  objec- 
tions is  irregular  but  not  void.  Owens  v.  City  of  Marion 
(la,  1905),  103  N.  W.  Rep.  381.  la.  Code,  §§  980  and  989 
construed  and  applied — reassessments  and  assessments  by 
special  charter  cities.  Citizens'  State  Bank  v.  Jess  (la.  1905) 
103  N.  W.  Rep.  71.  la.  Code,  §  821,  and  Acts  28th  Gen. 
Assem.  p.  14,  Ch.  29,  §  i,  construed  and  applied — assess- 
ment of  special  benefits  against  several  lots  en  masse. 
Stutsman  v.  City  of  Burlington  (la.  1905),  103  N.  W.  Rep. 
800.  An  assessment  against  abutting  premises  for  the  con- 
struction of  a  sewer  by  village  authorities,  under  ch.  167,  p. 
215,  Minn.  Laws  1901,  is  void  if  no  opportunity  is  given  the 
property  owners  to  do  the  work  themselves  before  the  con- 
tract is  let  by  the  village.  State  v.  Foster  (Minn.  1905),  103 
N.  W.  Rep.  14.  When  a  city  laid  out  a  sidewalk  on  a  lot 
without  first  compensating  the  owner  as  required  by  stat- 
ute (Kentucky  St.  1903,  §§  835-840,  and  Const.  242),  the 
fact  that  it  might  have  condemned  the  land  and  had  in  fact 
increased  the  value  thereof  did  not  authorize  a  court  of 
equity  to  charge  the  owner  for  the  cost  of  the  improvement 
and  the  city  for  the  value  of  the  land  taken.  City  of  Clinton 
V.  Franklin  (Ky.  1904),  83  S.  W.  140.  In  regard  to  the 
formation  of  assessment  districts  and  the  meaning  of  words 
under  the  amended  charter  of  the  city  of  St.  Louis  see. 
Collier's  Estate  v.  Western  Paving  &  Supply  Co.,  Mo.,  79 
S.  W.  947,   and   Meier  v.   City  of   St.   Louis    (Mo.    1904), 


81  ASSESSMENTS  §  18 

79  S.  W.  955,  After  the  acceptance  by  the  proper  authori- 
ties of  a  public  improvement  abutting  owners  cannot  escape 
payment  therefor  by  mere  proof  that  the  work  was  not  done 
in  accordance  with  the  ordinance,  for  when  work  has  been 
so  accepted,  in  the  absence  of  any  allegation  of  fraud  or 
collusion,  it  will  be  conclusively  presumed  that  the  work 
was  performed  in  accordance  with  the  contract.  Baldrick 
V.  Gast  (Ky.  1904),  79  S.  W.  212. 

Excessive  amount  A  street  assessment  is  laid  upon 
the  designated  district  and  not  upon  the  owners  thereof  and 
if  the  tax  imposed  is  greater  than  the  value  of  the  property 
upon  which  it  is  laid,  it  is  spoliation  and  void.  Pfaffinger 
V.  Kremer,  115  Ky.  498,  74  S.  W.  238.  A  tax  for  a  paving 
improvement  was  held  not  to  amount  to  a  spoliation  in 
Dukes  v.  Barber  Asphalt  Paving  Co.  (Ky.  1903),  74  S.  W. 

744. 

Priorities.  Under  charter  of  city  of  St  Paul,  Sp.  Laws 
1887,  PP-  348,  352,  c.  7  subd.  7,  §§  34  and  47,  the  city  lien  for 
local  assessments  is  subordinate  to  the  state  lien  for  state 
taxes  levied  on  the  same  property,  regardless  of  the  time 
when  the  state  lien  attached.  White  v.  Thomas,  et  al.,  91 
Minn.  395;  98  N.  W.  loi. 

Frontage  rule.  The  adoption  of  the  frontage  rule  in 
special  assessment  proceedings  does  not  necessarily  depart 
from  the  principle  of  compensation  for  and  in  proportion  to 
peculiar  benefit  supposed  to  be  received  by  the  property ;  nor 
is  the  assessment  of  one  lot  for  more  than  another  adjoin- 
ing and  valued  at  a  higher  rate  for  taxation,  such  a  depart- 
ure, it  not  appearing  that  the  assessment  upon  the  former 
is  beyond  the  benefit  to  the  same.  Adams  v.  City  of  Roa- 
noke, 102  Va.  53,  45  S.  E.  881.  Under  the  law  of  Kentucky 
(St.  1899,  §  2833),  providing  that  where  a  highway  is  im- 
proved if  the  abutting  property  is  laid  off  into  squares  or 
principal  streets,  then  the  quarter  sections  of  the  square 
contiguous  which  shall  bear  the  cost ;  front-footage  has  no 
otherwise  the  ordinance  shall  select  and  define  the  area 
contiguous  which  shall  bear  the  cost,  front-footage  has  no 
bearing  on  the  question  which  is  solely  one  of  proportion. 
Pfaifinger  v.  Kremer,  115  Ky.  498,  74  S.  W.  238.  Though 
Mont.  Comp.  St.  1887,  div.  5,  c.  22,  §  428,  provides  for  a 
levy  on  property  specially  benefited  to  pay  for  an  improve- 
ment, an  allegation  in  an  action  to  enjoin  collection  that 
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taxes  were  assessed  on  the  frontage  rule  is  insufficient 
unless  it  is  also  stated  that  the  tax  is  not  proportionate  to 
the  benefit  to  the  property.  Beck  v.  Holland,  29  Mont,  234, 
74  P.  410.  A  sewer  assessment  by  the  front  foot  was 
declared  unconstitutional  in  White  v.  Gove,  183  Mass.  An 
assessment  on  abutters  for  street  improvements  is  not  in- 
valid because  made  in  terms  by  the  abutting  foot,  instead  of 
in  terms  according  to  the  benefits  where  in  fact  the  assess- 
ment did  not  exceed  the  special  benefit  to  the  land.  Schoe- 
maker  v.  City  of  Cincinnati,  68  Ohio  733,  68  N.  E.  i.  In 
Missouri,  charging  abutting  owners  with  the  cost  of  street 
improvements  according  to  the  front-foot  rule  is  constitu- 
tional and  the  fact  that  because  of  trolley  tracks  only  half 
as  much  of  the  street  was  paved  in  front  of  certain  land 
as  in  front  of  other  land  on  the  same  street,  did  not  render 
a  tax  based  on  the  front-foot  rule  of  proportional  frontage 
to  the  centre  frontage,  invalid.  Barber  Asphalt  Paving  Co. 
v.  Munn,  185,  Mo.  552,  83  S.  W.  1062. 

Sec.  14.  Assessments — Property  subject  to— Railroads. 

The  property  of  corporations  is  made  liable  to  special 
assessments  for  local  improvements  by  Wis.  Laws  of  1903, 
ch.  425.  The  fixing  of  the  limits  of  the  district  to  be  as- 
sessed for  a  local  improvement  is  not  a  judicial  function, 
and  the  courts  will  not  interfere  with  its  determination  by 
statutory  authorities  except  to  correct  palpable  violations  of 
the  constitution  or  charter.  State  v.  District  Court  of  Ram- 
sey County  (Minn.  1905),  103  N.  W.  Rep.  744.  It  is  within 
the  power  of  the  Legislature  to  create  special  taxing  dis- 
tricts and  to  charge  the  cost  of  a  local  improvement,  in 
whole  or  in  part,  upon  the  property  in  said  districts  either 
according  to  valuation  or  superficial  area  or  frontage.  Meier 
V.  City  of  St.  Louis,  180  Mo.  391,  79  S.  W.  955.  Kansas 
Gen.  Stats.  1901,  section  740,  does  not  contemplate  a  sewer 
assessment  on  lots  outside  the  tax  district  and  not  along 
the  line  of  the  improvement  and  on  property  not  especially 
benefited  and  is  constitutional.  Absolute  and  exact  equal- 
ity in  the  matter  of  apportionment  is  not  expected  or  re- 
quired. Kansas  City  et  al.  v.  Gibson,  66  Kan.  501,  72  Pa. 
222.  The  provision,  article  10  of  the  Missouri  Constitution, 
requiring  uniformity  as  to  taxation  was  held  not  to  apply 
to  special  assessments  for  local  improvementts.    Meier  v.  Ci^ 
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of  St  Louis  (Mo.  1904),  79  S.  W.  955.  Where  land  of  a  rail- 
road company  is  improved  by  paving  a  street  giving  access 
to  its  depot,  it  may  be  assessed  to  the  extent  of  such  benefit 
in  the  absence  of  legislative  exemption.  Erie  R.  Co.  v. 
Mayor,  etc.,  of  City  of  Paterson  (N.  J.  Law  1905),  59  Atl. 
1031.  The  determination  by  the  city  council  that  sidewalks 
should  be  constructed  by  special  taxation  is  a  determina- 
tion that  the  property  so  specially  taxed  is  benefited  to  the 
extent  of  the  special  tax,  and  such  determination  unless 
arbitrary,  unreasonable  or  oppressive,  cannot  be  interfered 
with  by  the  courts.  Pierson  v.  People,  204  111.  456,  68 
N.  E.  Rep.  383.  A  lot  owner  whose  land  is  so  situated  that 
he  cannot  connect  with  a  sewer  without  becoming  a  tres- 
passer cannot  be  said  to  be  benefited  by  such  sewer  and  an 
assessment  for  alleged  benefits  will  be  set  aside  as  either 
fraudulent  or  palpably  mistaken.  State  v.  District  Court  of 
Ramsey  County,  90  Minn.  540,  97  N.  W.  Rep.  425.  If  a 
sewer  is  enlarged  in  part,  the  entire  cost  of  the  enlargement 
may  be  assessed  on  the  estates  abutting  on  the  enlarged 
portion,  if  the  increase  in  the  quantity  of  sewage,  which  ne- 
cessitated the  enlargement,  came  for  the  most  part  from 
the  estates  assessed.  Shannon  v.  City  of  Omaha  (Neb. 
1905),  103  N.  W.  Rep.  53.  An  assessment  for  the  enlarge- 
ment of  a  sewer,  apportioned  among  the  abutting  estates 
according  to  their  respective  frontages,  held  not  to  be  in- 
equitable, in  view  of  all  the  circumstances.  Shannon  v. 
City  of  Omaha  (Neb.  1905),  103  N.  W.  Rep.  53. 

Railroad  land.  Lands  owned  by  a  railroad  company 
adjacent  to  the  main  right  of  way,  and  reasonably  neces- 
sary or  convenient  for  the  purposes  of  a  railroad  and  not 
used  for  other  purposes  are  only  subject  to  the  special  taxa- 
tion imposed  by  the  State  Board  of  Assessors.  In  re  Cen- 
tral R.  Co.  of  New  Jersey,  N.  J.  L.  1904,  58  Atl.  1089.  Cali- 
fornia Laws  1885,  page  147,  as  amended  by  laws  1891,  page 
196,  authorizing  a  betterment  assessment  for  improvements 
on  land  abutting  on  a  street  does  not  authorize  such  assess- 
ment on  a  portion  of  a  railroad  right  of  way  abutting  on 
a  street.  Southern  California  Railway  Co.  v.  Workman 
(Gal.  1905),  79  Pac.  586.  The  right  of  way  of  a  railroad 
may  be  assessed  to  pay  the  cost  of  a  street  improvement. 
Orth  V.  B.  B.  Park  &  Co.  (Ky.  1904),  79  S.  W.  206.  The 
road  bed  and  right  of  way  of  a  railway  is  liable  to  assess- 
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ments  for  local  improvements  like  other  real  estate,  though 
as  between  the  railway  and  the  owner  of  land  condemned 
the  former  acquires  by  condemnation  proceedings  only  an 
easement  and  though  a  statute  (Rev.  St.  111.  1893,  c.  120) 
provides  that  the  track,  etc.,  shall  be  held  to  be  personal 
property  and  listed  and  assessed  as  such.  Chatham  County 
ComVs  V.  Seaboard  Air  Line  Ry.,  133  N.  C.  216,  45  S.  E. 
566.  In  making  an  assessment  for  local  improvements  upon 
the  road  bed  of  a  railway  as  realty  the  commissioners  can- 
not adopt  a  valuation  placed  upon  the  road  bed  and  right 
of  way  by  the  corporation  commission  which  valuation  con- 
siders the  entire  line  of  road  and  other  elements  of  value 
than  the  land  and  permanent  improvements  thereon.  Chat- 
ham County  Com'rs.  v.  Seaboard  Air  Line  Co.,  133  N.  C, 
216,  45  S.  E.  566. 

Sec.    1 5.     Assessments — ^Purposes — Drainage — ^Recent 

satutes.  The  Alabama  Constitution  and  laws  as  to  special 
assessments  for  public  improvements  construed.  Inge  v. 
Board  of  Public  Works,  135  Ala.  187,  33  So.  678.  Arkansas 
Acts  1893,  page  31,  chapter  19,  which  requires  that  in  a 
suit  to  recover  taxes  assessed  against  lands  within  a  levee 
district  notice  shall  be  given  to  non-resident  owners  of  the 
pendency  of  the  action  by  publication  for  four  weeks  in  a 
newspaper  published  in  the  county  where  the  lands  lie, 
was  held  not  unconstitutional  within  the  "due  process  of 
law"  clause.  Bullaid  v.  Hunter  (Ark.  1905),  85  So. 
253.  Revised  Statutes  of  Missouri,  Section  5682,  which  pro- 
vides that  real  estate  owned  by  a  city  shall  be  subject  to 
assessments  for  street  improvements  construed.  Barber 
Asphalt  Pav.  Co.  v.  City  of  St.  Joseph,  183  Mo.  451,  82 
S.  W.  64.  Kentucky  Statute  1903,  Section  2833,  with  regard 
to  assessments  for  street  improvements  construed.  German 
Protestant  Orphan  Asylum  v.  Backe  Asphalt  Pav.  Co. 
(Kentucky  1904)  82  S.  W.  632.  Under  Const,  1902,  §§  117, 
170,  and  its  schedule,  g§  3  and  4,  a  locdl  assessment  for  a 
street  paving  made  subsequent  to  the  adoption  thereof  is 
invalid,  though  authorized  by  a  city  charter  in  force  at 
the  time  the  Constitution  went  into  effect.  Hicks  v.  City 
of  Bristol  (Va.  1904),  47  S.  E.  looi. 

Sewers  and  drainage.     la.  Code,  §  1946,  providing  for 
the  assessment  upon  lands  benefited  of  the  cost  of  drainage 


85  ASSESSMENTS  §  16 

ditches,  is  unconstitutional,  because  it  makes  no  provision 
for  notice  of  the  proposed  estimate  of  benefits  and  levy  of 
taxes  to  owners  of  lands  not  abutting  on  a  ditch  and 
through  which  it  is  not  to  be  excavated.  Beebe  v.  Magoun, 
122  la.  94,  97  N.  W.  Rep.  986.  Ky.  Laws  1900,  p.  no,  c. 
30,  relative  to  assessment  of  taxes  to  cover  the  expense  of 
constructing  drainage  ditches  held  to  impose  a  lien  on  the 
land  assessed  therefor  and  not  to  be  a  claim  against  the 
owner  in  his  individual  capacity.  Schern  v.  Short,  116  Ky. 
946,  ^^  S.  W.  Rep.  357.  Ky.  St.  1903,  §  2380,  providing  for 
assessment  of  lands  benefited  by  construction  of  drains 
construed.  Stites  v.  Bartlett  (Ky.  1904),  80  S.  W. 
1 103.  An  assessment  under  2  Acts  1857-58,  p.  124,  c.  518,  as 
amended,  incorporating  a  company  for  the  drainage  of 
swamp  lands  and  providing  for  the  raising  of  money  by 
taxes  for  that  purpose,  is  valid,  the  act  not  being  unconsti- 
tutional as  a  grant  of  special  privilege  to  a  grantee  not  ren- 
dering service  to  the  public.  Hoertz  v.  Jefferson  Southern 
Pond  Draining  Co.  (Ky.  1905),  84  S.  W.  1141.  Mich. 
Comp.  Laws,  §§  2856,  2835,  providing  for  sewer  assess- 
ments construed.  Corless  v.  Village  of  Highland  Park, 
132  Mich.  159,  95  N.  W.  416.  N.  J.  act  Mar.  9,  1871  (P.  L., 
p.  415)  providing  for  a  tax  upon  abutters  to  provide  for 
laying  water  pipes  in  the  streets  of  Camden  is  valid.  Dough- 
ten  v.  City  of  Camden,  71  N.  J.  L.  426,  59  Atl.  17.  Wis. 
Rev.  St  1898,  §  1379-24,  as  amended  by  Laws  1901,  p.  51, 
^  43»  §  6,  providing  for  further  assessments  for  drainage 
work  without  notice  if  a  prior  assessment  proves  insuffi- 
cient is  constitutional.  Stone  v.  Little  Yellow  Drainage  Dist, 
118  Wis.  388,  95  N.  W.  405. 

Swamps.  Sec  16  of  an  act  providing  for  the  improve- 
ment of  swamps  is  amended  by  N.  J.  Laws  of  1904,  Ch.  9. 

Statutes.  The  assessment  of  abutting  property  to  pay 
for  street  improvements  is  provided  by  N.  Mex.  Laws  of 
1903,  Ch.  42,  §§  5-9.  Provisions  for  the  assessment  of  the 
cost  of  sewers  by  cities  are  made  by  N.  J.  Laws  of  1905, 
Ch.  171.  Bonds  issued  for  street  paving  and  assessments 
for  benefits  therefrom  are  validated  by  N.  J.  Laws  of  1905, 
Ch.  40.  The  assessments  of  benefits  for  street  improve- 
ments in  cities  is  provided  for  by  N.  J.  Laws  of  1905,  Ch. 
170.  Sec.  1304,  Art.  16,  Ch.  14,  Rev.  Code  1903,  relative  to 
assessments  for  city  improvements,  is  amended  by  S.  D. 
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Acts  of  1903,  Ch.  66.  Sec.  2  of  an  act  providing  for 
sewers  and  assessments  to  pay  for  the  same  approved  Mch. 
14,  1899,  is  amended  by  Wash.  Laws  of  1903,  Ch.  27.  Sec. 
i2ioe  of  the  statutes  of  1898,  relating  to  special  assess- 
ments, is  amended  by  Wis.  Laws  of  1905,  Ch.  294.  Assess- 
ments on  state  lands  for  local  improvements  are  authorized 
by  Wash.  Laws  of  1905,  Ch.  144.  Sec.  4594  of  Pierce's  Code* 
relative  to  assessments  on  lands  for  dikes  and  drainage,  is 
amended  by  Wash.  Laws  of  1905,  Ch.  127.  The  main- 
tenance of  sidewalks  and  the  assessing  of  the  abutters  to 
pay  for  the  same  is  authorized  by  Wash.  Laws  of  1905, 
Ch.  37.  The  assessment,  for  local  improvements,  of  lands 
owned  or  held  by  any  county  is  authorized  by  Wash.  Laws 
of  1905,  Ch.  29.  Assessments  to  pay  for  dikes  and  dams 
are  authorized  by  Wash.  Laws  of  1905,  Ch.  151.  Certain 
cities  and  towns  are  authorized  to  take  land  by  eminent 
domain  and  levy  special  assessments  therefor  by  Wash. 
Laws  of  1905,  Ch.  55.  Assessments,  by  cities,  to  pay  for 
local  improvements  are  made  valid  by  Wash.  Laws  of  1905, 
Ch.  150.  Sec.  21  of  Ch.  143  of  the  Laws  of  1903,  relating 
to  taxes  in  river  improvement  districts  is  amended  by 
Wash.  Laws  of  1905,  Ch.  104. 

Sec.  16.  Assessments — Formal  requisites — ^Appeal — 
Review — Practice — Reassessments.  Holders  of  trust  deeds 
upon  property  given  for  the  securing  of  debts,  are 
not  owners  entitled  to  notice  and  hearing  before  the 
levy  of  betterment  assessments,  within  the  meaning 
of  Acts  of  1891-1892,  p.  505,  c.  312.  City  of  Richmond 
et.  al  V.  Williams  et.  al.  (Va.  1904),  47  S.  E.  844.  An 
assessment  law  providing  for  proper  notice  to  a  land 
owner  proposed  to  be  charged,  and  giving  him  at  some 
one  stage  of  the  proceedings  a  fair  opportunity  to 
be  heard,  and  to  dispute  its  legality  and  accuracy,  is  not 
unconstitutional  under  U.  S.  Const.,  Amendment  14,  as  un- 
due process  of  law,  though  an  opportunity  for  hearing  is 
not  given  at  every  such  stage  of  the  proceedings,  (as  e.  g. 
at  the  time  of  fixing  the  basis  of  assessment  of  the  costs 
upon  the  property  sought  to  be  charged).  Adams  v.  City 
of  Roanoke,  102  Va.  53,  45  S.  E.  881. 

A  provision  in  a  statute  that  no  special  assessment  shall 
be  laid  for  the  grading  or  paving  of  a  street  without  a  ma- 
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jority  vote  of  the  property  owners  does  not  apply  to  an 
assessment  for  repaying  a  street,  and  an  assessment  for 
such  repaving  is  valid  although  no  such  vote  was  obtained 
and  although  in  repaving  the  grade  is  changed  slightly  by 
levelling  the  street  in  the  centre  and  raising  it  at  the  sides. 
Auditor  General  v.  Chase,  132  Mich.  630,  94  N.  W.  178. 
The  publication  of  an  assessment  by  newspaper  notices 
and  by  posters  is  a  sufficient  notice  to  prevent  the  levy  and 
collection  from  amounting  to  a  taking  of  private  property 
without  due  process  of  law.  Hoertz  v.  Jefferson  Southern 
Pond  Draining  Co.  (Ky.  1905),  84  S.  W.  1 141.  Pro- 
ceedings and  hearing  held  adequate  under  act  March  4, 
1896  (Acts  1895-1896,  p.  799,  c.  729)  and  act  March  7,  1900 
(Acts  1899-1900,  p.  1 147),  as  to  local  municiapl  assessments. 
Adams  v.  City  of  Roanoke,  102  Va.  53,  45  S.  E.  881. 

An  abutting  owner  threatened  with  taxation  for  street 
paving  may  prevent  the  acceptance  of  the  work,  the  pay- 
ment of  the  corporation's  proportion  of  cost  and  the  issu- 
ance of  a  certificate  for  the  proportion  due  by  him  where 
there  has  been  fraud,  and  the  work  is  not  up  to  specifica- 
tions. Pleasants  v.  City  of  Shreveport,  no  La.  1046,  35 
So.  283. 

Waiver  of  irregularity.  In  Nebraska,  an  appearance 
before  the  board  of  equalization  to  protest  against  a  pro- 
posed special  assessment  cures  any  defect  in  the  notice  of 
the  meeting  of  the  board.  Shannon  v.  City  of  Omaha 
(Neb.  1905),  103  N.  W.  Rep.  53.  Under  Act.  Ky.,  April 
13,  1890  (Acts  1889-90,  p.  899,  c.  902),  where  a  property 
owner  allows  a  city  to  commence  an  improvement  on  a 
plan  of  lo-year  payment,  and  to  issue  bonds  and  pay  the 
contractor,  on  the  theory  that  he,  among  other  property 
owners  has  requested  the  same,  and  pays  several  annual 
installments,  receiving  credit  and  apparently  acquiescing 
in  the  city's  action,  he  is  estopped  thereafter  from  denying 
that  he  so  requested  and  thus  seeking  to  claim  the  protec- 
tion of  the  statute  of  limitations  against  the  payment  of  the 
remainder.  City  of  Lexington  v.  Bowman  (Ky.  1905),  84 
S.  W.  1161. 

The  owner, of  property  which  has  been  assessed  for  the 
improvement  of  a  street  is  not  entitled  to  an  injunction 
under  §  5848,  Ohio  Rev.  St.  1892,  restraining  the  collection 
of  such  assessment,  where  a  statute  in  all  material  respects 
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IS  the  same  as  the  statute  under  which  the  improvement 
was  made  and  the  assessment  levied  and  the  bonds  of  the 
municipality  to  pay  the  costs  issued,  has  been  adjudged 
valid  by  the  highest  court  of  the  state,  simply  because  simi- 
lar legislation  has  been  held  by  the  same  court  long  after 
the  assessment  to  be  in  violation  of  the  Constitution.  Shoe- 
maker V.  City  of  Cincinnati,  68  Ohio  733,  68  N.  E.  i.  When 
a  taxing  district  has  been  fixed  by  valid  legislation  and  the 
apportionment  of  the  cost  of  the  improvement  upon  the 
property  in  the  district  has  been  so  fixed,  the  owner  of 
property  in  the  district  cannot  be  heard  to  contend  in  court 
that  his  property  was  not  in  fact  benefited  as  to  the  amount 
assessed  in  accordance  with  such  apportionment.  Meier 
V.  City  of  St.  Louis  (Mo.  1904),  79  S.  W.  955.  A 
property  owner  is  not  estopped  to  bring  a  suit  in  equity 
to  set  aside  and  annul  a  special  tax  for  a  street  improve- 
ment because  he  allowed  the  work  to  proceed  to  completion 
with  full  notice  where  the  only  provision  for  remonstrance 
and  objection  open  to  him  was  as  "to  the  proposed  improve- 
ment" and  "the  kind  of  material  and  manner  of  construc- 
tion." Collier's  Estate  v.  Western  Paving  &  Supply  Co., 
180  Mo.  362,  79  S.  W.  947.  Where  a  purchaser  of  lands 
which  are  subject  to  an  apparent  lien  for  special  assess- 
ments procures  the  title  by  a  conveyance  which  recites  that 
they  are  subject  to  the  lien  of  the  special  assessments, 
which,  with  interest  thereon,  the  purchaser  assumes  and 
agrees  to  pay,  he  will  not  be  heard  to  deny  the  validity  of 
the  assessments  in  an  equitable  proceeding  to  restrain  their 
collection.  Eddy  v.  City  of  Omaha  (Neb.  1904),  loi 
N.  W.  Rep.  25.  In  Nebraska,  it  is  held  that,  where  land  is 
sold  at  foreclosure  sale,  and  apparent  assessment  Hens  are 
deducted  from  the  appraised  value,  a  purchaser  who  buys 
under  such  appraisal  will  be  presumed  to  have  assumed 
and  agreed  to  pay  the  liens,  unless  something  to  the  con- 
trary appears  in  the  record;  in  the  absence  of  anything 
to  overcome  this  presumption,  the  purchaser  is  estopped 
to  contest  the  validity  of  the  special  assessments.  Eddy 
V.  City  of  Omaha  (Neb.  1904),  loi  N.  W.  Rep.  25. 
In  Minnesota,  the  judgment  of  a  board  of  public  works  as 
to  what  property  is  benefited  by  a  local  improvement,  and 
to  what  extent,  is  final,  and  cannot  be  reviewed  by  the 
courts  unless  fraudulent  in  fact,  or  made  upon  a  demonstra- 
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ble  mistake  of  fact,  or  based  upon  an  illegal  principle  or  an 
erroneous  rule  of  law.  State  v.  District  Court  of  Ranlsey 
County  (Minn.  1905),  103  N.  W.  Rep.  744,  The  post- 
ing of  hand-bills,  required  by  la.  Code,  §  823,  as  a 
prerequisite  to  a  special  assessment  for  street  improve- 
ments, may  be  proved  by  parol.  Owens  v.  City  of  Marion, 
(la.  1905),  103  N.  W.  Rep.  381.  A  city  may  appeal 
from  a  judgment  on  objections  to  a  special  assessment  for 
street  paving  (Kurd's  Rev.  St.  1897,  p.  527).  City  of  Chi- 
cago V.  Hurlbert,  205  111.  346,  68  N.  E.  Rep.  786.  Wis.  Rev. 
St  1893,  §  i2ioe,  as  amended  by  Ch.  354,  p.  572,  Laws  of 
1903,  is  constitutional — stay  of  proceedings  to  permit  re- 
assessment in  case  special  assessment  is  held  invalid  in  an 
action  at  law.  This  statute  applies  to  proceedings  begun 
after  its  enactment,  even  though  they  relate  to  assessments 
made  prior  thereto.  Haubner  v.  City  of  Milwaukee  (Wis. 
1904),  loi  N.  W.  Rep.  930. 

Reassessments.  Wisconsin  Rev.  St.  1898,  §  i2iod,  pro- 
viding for  the  reassessment  of  invalid  special  assessments 
for  street  improvements  is  constitutional  but  not  as  ap- 
plied to  a  case  where  the  work  was  originally  done  with- 
out authority  of  law.  Schingten  v.  City  of  La  Crosse,  117 
Wis.  158,  94  N.  W.  84. 


ACKNOWLEDGMENTS 

Sec.    17.    Who    may    take    acknowledgments.     The 

grantee  in  a  deed  may  not  act  as  an  officer  to  take  the  ac- 
knowledgment'of  the  grantor  and  his  certificate  is  insuf- 
ficient to  admit  the  deed  to  record.  Hunton  v.  Wood,  loi 
Va.  54,  43  S.  E.  186.  In  an  action  of  ejectment  by  a  Loan 
Association  claiming  title  by  virtue  of  a  mortgage  to  it  of 
the  premises  in  question  it  is  not  open  to  the  defendant 
to  show  that  the  acknowledgement  of  the  mortgagor's  wife 
was  taken  by  a  member  of  the  mortgagee  association. 
Farmers'  Savings  &c.  Association  v.  Greenwood,  137  Ala. 
257,  34  So.  227.  And  an  acknowledgment  of  a  mortgage 
of  homestead  taken  by  an  officer  of  a  loan  company,  which 
acted  as  agent  of  the  mortgagee  in  procuring  the  mortgage, 
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IS  not  void.  *  Gilbert  v.  Garber  (Neb.  1903),  95  N. 
W.  IP30.  The  fact  that  the  acknowledgment  of  a  mortgage 
was  taken  before  a  notary  public  who  was  also  the  presi- 
dent and  chief  executive  officer  of  the  mortgagee  company- 
does  not  invalidate  it.  Keene  Guaranty  Sav.  Bank  v.  Law- 
rence, 32  Wash,  572,  73  Pac.  680.  But  a  mortgage  of  a 
homestead  has  been  held  invalid  where  the  acknowledg- 
ment is  taken  before  a  notary  who  is  an  officer  and  stock- 
holder in  the  corporation  mortgagee.  Chadron  Loan  & 
Bldg.  Ass'n  V.  O'Linn  (Neb.  1901),  95  N.  W.  A  jus- 
tice of  the  peace  is  not  disqualified  from  taking  an  ac- 
knowledgment of  a  written  transfer  of  land  between  two 
other  parties,  by  the  fact  that  he  has  made  a  deed  to  one 
of  them  and  to  secure  the  price  thereof  taken  a  mortgage 
from  the  other  and  that  the  transfer  is  made  in  furtherance 
of  this  arrangement.  Joines  v.  Johnson,  et.  al.,  133  N.  C. 
487,  45  S.  E.  828.  It  was  held  that  the  offices  of  notary 
public  and  judge  of  a  criminal  court  are  incompatible  and 
upon  appointment  to  the  latter  office  a  man  forfeits  the 
office  of  notary  public,  but  it  was  held  that  an  acknowledg- 
ment of  a  deed  taken  by  a  notary  already  appointed  a  judge 
was  taken  before  an  officer  de  facto  and  was  therefore  valid. 
Old  Dominion  Building  &  Loan  Ass'n.  v.  Sohn,  54  W.  Va. 
loi,  46  S.  E.  222. 

Sec.  18.  Enabling  statutes..  The  registration  of  deeds 
filed  later  than  the  prescribed  time  or  lacking  proper 
acknowledgement  or  probate  is  legalized  by  Alabama  St. 
1903,  No.  380.  Arizona  St.  1903,  C.  37,  provides  that  defective 
acknowledgments  of  conveyances  of  real  estate  heretofore 
recorded  are  declared  to  be  valid,  provided  said  acknowl- 
edgments were  valid  according  to  the  laws  of  the  place 
where  they  were  executed,  but  the  statute  is  not  to  affect 
the  competency  as  evidence  of  any  such  conveyance  in 
pending  proceedings.  Acknowledgment  of  certain  instru- 
ments is  made  a  prerequisite  to  their  recording  by 
Gal.  St.  1905,  Ch.  444.  Sections  1181,  1185,  1190,  1202  and 
1203  of  the  Civil  Code  relating  to  the  proof  or  acknowledg- 
ment of  instruments  in  writing  are  amended  by  Gal.  St. 
1905,  Ch.  445.  The  form  of  acknowledgment  of  a  tax  deed 
by  the  county  treasurer  is  prescribed  by  Col.  Laws  of  1905, 
Ch.  131,  Sec.  8.    Section  4029  of  the  general  statutes  con- 
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cerning  the  acknowledgment  of  conveyances  of  lands  is 
amended  by  Conn.  Acts  of  1905,  Ch.  63.  Forms  and  manner 
of  acknowledgment  of  deeds  are  prescribed  by  Fla.  Laws 
of  1905,  Ch.  5404.  Sec.  20  of  "An  act  -concerning  convey- 
ances," approved  Mch.  29,  1872,  as  amended  by  an  act  ap- 
proved Mch.  27,  1874,  specifying  the  officers  before  whom 
acknowledgments  of  conveyances  of  real  estate  shall  be 
made  is  amended  by  111.  Laws  of  1903,  p.  118.  Acknowledg- 
ments of  instruments  in  writing,  taken  by  stockholders  in 
corporations  executing  the  same  are  made  legal  by  111. 
Laws  of  1903,  p.  120.  The  act  approved  Mch.  26,  1874,  as 
amended,  is  further  amended  as  to  the  manner  and  form 
of  acknowledgment  of  mortgages  by  111.  Laws  of  1903,  p. 
253.  The  form  of  acknowledgments  of  mortgages  and  the 
officials  by  whom  they  may  be  taken  are  prescribed  by  111. 
Laws  of  1905,  p.  331.  Sec.  4273  of  the  General  Statutes  of 
1901,  relating  to  the  acts  of  notaries  public,  is  repealed  and 
other  sections  substituted  by  Kan.  Session  Laws  of  1905, 
Ch.  311.  Ch.  73,  Sec.  17,  Rev.  St.,  as  to  officials  before 
whom  acknowledgments  of  deeds  are  to  be  made,  is  amend- 
ed by  Me.  Acts  of  1903,  Ch.  89.  Section  5638  of  the  Gen. 
St.  of  1894,  relating  to  officers  by  whom  acknowledgments 
may  be  taken  is  amended  by  Minn.  Gen.  Laws  of  1903,  Ch. 
44  Acknowledgments  taken  by  deputy  county  auditors 
are  made  valid  by  Minn.  Gen.  Laws  of  1903,  Ch.  216. 
Acknowledgments  of  conveyances,  taken  by  U.  S.  com- 
missioners, are  legalized  by  Minn.  Gen.  Laws  of  1903,  Ch. 
228.  Acknowledgments  taken  by  notaries  public  who  were 
at  the  same  time  members  of  the  legislature  are  made  legal 
by  Minn.  Gen.  Laws  of  1903,  Ch.  395.  Writings  and  cer- 
tificates made  by  commissioners  of  deeds  whose  terms  had 
expired  are.  made  valid  by  N.  J.  Laws  of  1903,  Ch.  150.  Sec. 
23  of  "An  act  respecting  conveyances,"  approved  June  14, 
1898,  relating  to  acknowledgments  when  grantor  or  wit- 
nesses reside  outside  the  state  is  amended  by  N.  J.  Laws  of 
1903,  Ch.  217..  The  taking  and  recording  of  acknowledg- 
ments are  regulated  by  N.  J.  Laws  of  1903,  Ch.  225.  Sec. 
250-6  of  Ch.  447  of  the  Laws  of  1896,  as  amended,  relating 
to  the  form  of  acknowledgments  and  proofs  in  foreign  coun- 
tries, is  further  amended  as  to  Great  Britain  and  Ireland, 
by  N.  Y.  Laws  of  1903,  Ch.  98.  Sec.  249-5  of  Ch.  547  of  the 
Laws  of  1896,  relative  to  acknowledgments  and  proofs  in 


§  18  ACKNOWLEDGHiENTS  42 

Other  states,  is  amended  by  N.  Y.  Laws  of  1903,  Ch.  419. 
The  record  of  deeds,  when  acknowledgment  was  taken  in 
another  county,  is  validated  by  N.  Y.  Laws  of  1904,  Ch. 
235.  Sees.  250-2  and  257  of  Ch.  547  of  the  laws  of  1896,  as 
amended,  relating  to  the  acknowledgment  and  proof  of  con- 
veyances without  the  U.  S.,  is  further  amended  by  N.  Y. 
Laws  of  1904,  Ch.  528.  Sec.  250  of  Ch.  547  of  the  laws  of 
1896,  is  amended  as  to  acknowledgments  and  proofs  in 
Germany  by  N.  Y.  Laws  of  1904,  Ch.  690.  Sec.  260  of  Ch. 
547  of  the  laws  of  1896,  is  so  amended  as  to  confirm  acts 
of  secretaries  of  state  in  authenticating  certificates  of  ac- 
knowledgment by  N.  Y.  Laws  of  1905,  Ch.  329.  Sec.  i  of 
Ch.  23s  of  the  laws  of  1904,  relating  to  officers  taking  ac- 
knowledgment or  proofs  of  deeds,  is  amended  by  N.  Y. 
Laws  of  1905,  Ch.  377.  Sec.  255  of  Ch.  547  of  the  laws  of 
1896,  prescribing  certificates  to  be  attached  to  acknowledg- 
ments of  deeds  and  validating  defective  acknowledgments, 
is  amended  by  N.  Y.  Laws  of  1905,  Ch.  450.  Sec.  7  of  Ch. 
235  of  the  laws  of  1899  as  to  acknowledgments  of  instru- 
ments to  which  the  clerk  of  the  superior  court  is  a  party 
is  amended  by  N.  Car.  Laws  of  1905,  Ch,  414.  Sub-Div,  6, 
Sec.  3576,  Art.  3,  Civil  Code  of  the  Rev.  Codes  of  1899  is 
so  amended  as  to  allow  the  taking  of  acknowledgments  by 
deputies  by  N.  D.  Laws  of  1903,  Ch.  i.  The  acknowledg- 
ment of  all  deeds,  prior  to  Jan.  i,  1905,  is  made  valid  by 
N.  D.  Laws  of  1905,  Ch.  155.  Sec.  41 11  of  the  Rev.  St.  as 
to  taking  acknowledgments  of  deeds  outside  the  state  is 
amended  by  Ohio  Acts  of  1904,  p.  171.  Sec.  38  of  Ch.  8, 
Session  Laws  of  1897,  prescribing  the  officers  authorized 
to  take  acknowledgments  is  amended  by  Or.  Laws  of  1903, 
Ch.  8.  Sec.  S34S  of  B.  &  C.'s  Annotated  Codes  &  Statutes, 
relating  to  execution  and  acknowledgment  of  deeds,  is 
amended  by  Or.  Laws  of  1903,  p.  17.  The  form  of  acknowl- 
edgments of  corporations  is  provided  by  Or.  Laws  of  1905, 
Ch.  55.  Women  are  made  eligible  to  the  office,  of  Commis- 
sioner by  Pa.  Laws  of  1903,  No.  84.  The  act  of  Apr.  17, 
1866,  providing  for  the  acknowledgment  of  deeds,  is  amend- 
ed by  Pa.  Laws  of  1903,  No.  177.  Defective  acknowledg- 
ments are  legalized  by  S.  D.  Acts  of  1903,  Ch.  i.  The  ac- 
knowledgment of  deeds  of  corporations  is  regulated  by  S. 
D.  Laws  of  1905,  Ch.  i.  Sec.  628,  Rev.  St.  of  Utah,  1898, 
authorizing  recorders  to  take  acknowledgments,  is  amended 
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by  Utah  Laws  of  1905,  Ch.  8.  The  act  of  Mch.  i,  1892,  as 
amended  Feb.  2,  1894,  allowing  officers  of  corporations  to 
take  acknowledgments  of  deeds  executed  by  those  corpora- 
tions, is  further  amended  by  Va.  Acts  of  1902,-3,  Ch.  303. 
Sec.  2500  of  the  Va.  Code,  1887,  in  relation  to  certificates  of 
acknowledgment  and  the  admission  of  writings  to  record 
is  amended  by  Va.  Acts  of  1904,  Ch.  205.  The  form  of 
acknowledwgments  of  corporations  is  prescribed  by  Wash. 
Laws  of  1903,  Ch.  132.  Sec.  2741,  Rev.  St.  of  1899,  provid- 
ing for  the  officers  by  whom  acknowledgments  may  be 
taken,  is  amended  by  Wy.  Laws  of  1905,  Ch.  24. 

Sec.  19.  Curative  statutes.  A  curative  act  making  legal 
deeds  which  formerly  were  void  because  of  defective  ac- 
knowledgment, cannot  by  making  such  deed  valid,  make 
it  a  first  lien  and  a  deed  valid  in  its  origin  and  made  after 
the  other,  a  second  lien.  Steger  v.  Traveling  Men's  Build- 
ing &  Loan  Ass'n.,  208  111.  236,  7  N.  E.  Rep.  236. 

Informalities  in  the  acknowledgment  of  deeds  are  val- 
idated by  Conn.  Acts  of  1903,  Ch.  206,  Sec.  6.  Certain  de- 
fects in  acknowledgments  of  deeds  of  married  women  are 
cured  by  Fla.  Laws  of  1905,  Ch.  5412.  Instruments  ac- 
knowledged before  justices  of  the  peace,  whose  authority 
is  not  certified  by  the  proper  officer  are  made  valid  by  Ind. 
Laws  of  1905,  Ch.  55.  Instruments  on  record  for  10  years  in 
registries  of  deeds  if  defective  are  made  valid  by  Kas.  Ses- 
sion Laws  of  1905,  Ch.  324.  Mortgages  and  assignments 
of  mortgages  defectively  sworn  to  and  recorded  since  Mch. 
5,  1902,  are  made  valid  by  Md.  Laws  of  1904,  Ch.  78.  Sec. 
3  of  the  Acts  of  1900,  making  valid  certain  deeds,  mortgages 
and  bonds  of  conveyance,  defectively  acknowledged,  is  re- 
pealed and  re-enacted  by  Md.  Laws  of  1904,  Ch.  123.  Ac- 
knowledgments taken  by  a  notary  public  residing  in  a  new 
county  but  using  the  seal  of  the  county  from  which  the 
new  county  was  set  off  are  legalized  by  Minn,  Gen.  Laws 
of  1905,  Ch.  275.  Acknowledgments  taken  by  an  official 
after  the  expiration  of  his  term  of  office  are  legalized  by 
Minn.  Gen.  Laws  of  1905,  Ch.  50.  The  probate  of  certain 
deeds  is  validated  by  N.  Car.  Laws  of  1905,  Ch.  427.  The 
proof  and  registration  of  certain  deeds  are  validated  by  N. 
Car.  Laws  of  1905,  Ch.  304.  Conveyances  to  or  from  cor- 
porations, invalid  by  reason  of  having  been  acknowledged 
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before  officers  or  stockholders,  are  legalized  by  Wis.  Laws 
of  1905,  Ch.  142. 

Sec.  20.  Form  and  sufficiency  of  certificates.  In  Mich- 
igan, a  signature  by  a  notary  taking  an  acknowledgment  as 
"A.  B.,  Notary  Public"  is  sufficient,  without  stating  for 
what  county  the  notary  is  commissioned.  Lamb  v.  Lamb, 
(Mich.  1905),  102  N.  W.  ep.  645.  A  certificate 
of  acknowledgment  of  a  deed  saying  that  a  hus- 
band and  wife  appeared  and  "severally  acknowledged 
that  — he —  executed  the  same"  is  valid  where  the 
word  "he"  was  printed  and  was  not  filled  out  to  read 
"they."  This  deed  when  recorded  is  constructive  notice 
to  subsequent  purchasers.    Trerise  v.  Bottego,  (Mont. 

1905)  79  Pac.  1057.    A  certificate  of  acknowledgment, 

substantially  in  the  form  required  by  §  5650,  Minn.  Gen. 
St.  1894,  except  that  the  name  of  the  person  making  the 
acknowledgment  is  omitted,  is  sufficient,  as  the  identity  of 

such  person  may  be  inferred  from  the  recital  that  " 

came  before  me  [the  notary],  to  me  personally  known  to 
be  the.  identical  person,  described  in  and  who  executed  the 
foregoing  instrument,  and  acknowledged  that  he  executed 
the  same  for  the  uses  and  purposes  therein  expressed  and 
as  his  own  free  act  and  deed."  Larson  v.  Eisner,  93  Minn. 
303,  lOl  N.  W.  Rep.  307.  Under  §§  1176  and  2217,  Wis. 
Rev.  St.  1898,  an  acknowledgment  of  a  tax-deed  by  the 
county  clerk  is  sufficient  if  it  recites  that  the  clerk  "ac- 
knowledged that  the  deed  was  executed  —  for  the  uses 
and  purposes  therein  mentioned,"  although  it  does  not  ex- 
pressly state  that  the  deed  was  executed  by  the  clerk. 
Laughlin  v.  Kieper  (Wis.  1905),  103  N.  W.  Rep. 
264.  The  provision  of  §  974,  S.  D.  Civ.  Code  1903,  that 
deeds  of  corporations  must  be  acknowledged  by  the  presi- 
dent and  secretary  is  mandatory  and  not  directory,  hence 
an  acknowledgment  by  the  vice-president  and  assistant  sec- 
retary is  insufficient.  Erickson  v.  Conniflf  (S.  D.  1904), 
loi  N.  W.  Rep.  1 104.  An  acknowledgment  of  the  deed 
of  a  corporation  by  one  who  in  the  acknowledgment 
states  that  he  is  president  of  the  corporation,  that  the  seal 
affixed  to  the  deed  is  the  corporate  seal  of  such  corporation, 
that  the  deed  was  signed  and  sealed  in  behalf  of  the  cor- 
poration by  authority  of  the  board  of  directors,  and  that  he 
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acknowledges  the  instrument  to  be  the  free  act  and  deed  of 
the  corporation,  is  in  substantial  compliance  with  Sec.  974 
and  Subdivision  2,  Sec.  981,  S.  D.  Rev.  Civ.  Code.  State  v. 
Coughran  (S.  D.  1905),  103  N.  W.  Rep.  31.  A  cler- 
ical error  whereby  the  certificate  wa  dated  16  days  be- 
fore the  date  of  the  deed  will  be  disregarded.  Durrence  v. 
Northern  Nat.  Bank  of  Philadelphia,  117  Ga.  385,  43  S.  E. 
726.  A  subsequent  acknowledgment  of  a  deed  before  two 
witnesses,  one  of  whom,  a  notary  public,  affixes  a  seal, 
cures  the  irregularity  of  a  prior  acknowledgment  before  one 
witness  only.  Vizard  v.  Moody  (Ga.  1904),  47  S.  E. 
348.  A  commissioner  of  deeds  residing  in  another  juris- 
diction before  whom  a  deed  of  North  Carolina  land  is  ac- 
knowledged need  not  affix  a  seal  to  his  certificate.  Johnson 
et.  al.  V.  Duvall,  et.  al.  (N.  C.  1904),  47  S.  E.  611. 
Under  the  Georgia  Code  of  1895,  section  3621,  it  is  not 
necessary  that  a  notarial  certificate  on  a  deed  executed  in 
another  state  should  state  whether  the  notary  was  ap- 
pointed by  a  court  or  by  the  Governor  but  prima  facia  the 
certificate  is  sufficient.  Durrence  v.  Northern  Nat.  Bank 
of  Philadelphia,  117  Ga.  385,  43  S.  E.  726. 

Sec.  21.  Conclusiveness  of  certificate.  A  notary's  cer- 
tificate of  acknowledgment  may  be  impeached,  but  only  by 
clear  evidence  and  not  usually  solely  by  the  evidence  of 
interested  witnesses.  So  where  a  husband  and  wife  admit 
they  signed  a  mortgage  voluntarily  and  received  the  money 
called  for  in  the  iiistruments  their  unsupported  testimony 
that  one  of  them  never  appeared  before  the  notary  and  ac- 
knowledged the  instrument  is  insufficient  to  avoid  it. 
Western  Loan  &  Savings  Co.  v.  Waisman,  32  Wash.  644, 
73  P.  703.  The  evidence  must  be  perfectly  clear,  convinc- 
ing and  satisfactory  to  justify  a  finding  that  a  certificate 
of  acknowledgment  is  false,  and  the  unsupported  testimony 
of  the  officer  who  made  the  certificate  is,  as  a  rule,  insuf- 
ficient to  warrant  such  a  finding.  Winn  v.  Itzel,  Wis. 
1905),  103  N.  W.  Rep.  220.  In  a  suit  to  foreclose  a  mort- 
gage on  the  homestead  of  a  husband  and  wife  the  defense 
was  that  the  wife  did  not  acknowledge  the  execution  of  the 
mortgage.  The  evidence  as  to  the  fact  of  acknowledgment 
was  conflicting,  and  it  was  held  that  the  certificate  of  the 
officer  taking  the  acknowledgment  must  stand  as  against 
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a  mere  conflict  of  evidence.  McGuire  v.  Wilson,  et.  al. 
(Neb.  1904),  99  N.  W.  245.  In  Wisconsin,  the  officer 
taking  an  acknowledgment  may  testify  that,  the  statements 
in  the  certificate  of  acknowledgment  are  false,  but  such 
testimony  is  entitled  to  little  weight,  in  the  absence  of  proof 
that  the  certificate  was  honestly,  though  mistakenly,  made. 
Winn  V.  lizel,         (Wis.   1905)  103  N.  W.  Rep.  220. 

A  certificate  of  acknowledgment  is  not  evidence  as  to 
whether  or  not  in  fact  the  person  making  the  acknowledg- 
ment osessed  sufficient  mental  capacity  to  do  the  act.  It 
may  be  evidence  that  the  notary  considered  that  he  did  have 
such  capacity.  Walker  v.  Shepard,  210  111.  100,  71  N.  E. 
Rep.  422.  In  a  proceeding  to  set  aside  a  deed  on  the  ground 
of  fraud,  and  undue  influence,  evidence  examined  and  held 
insufficient  to  overcome  the  presumption  that  the  state- 
ments in  the  certificate  of  acknowledgment  were  true. 
Winn  V.  Itzel  (Wis.  1905),  103  N.  W.  Rep.  220.  Under 
Ky.  Statute  1903,  §  3760,  which  provides  that  no  fact 
officially  stated  by  an  officer  shall  be  called  in  question 
except  upon  the  allegation  of  fraud  "or  mistake,"  it  was 
held  that  a  wife  who  privately  acknowledged  her  signature 
before  a  county  clerk  to  a  mortgage  could  not  plead  duress 
exercised  by  her  husband  as  against  a  bona  fide  mortgage. 
Hall  V.  Hall  (Ky.  1904),  82  S.  W.  269. 

Sec.  22.  Married  woman's  certificate.  Acknowledg- 
ment construed  and  held  not  to  show  that  the  deed  was 
executed  by  a  wife  "freely."  Tieman  v.  Cobb  (Tex. 
1904),  80  S.  W.  250.  When  a  married  woman's  cer- 
tificate of  execution  declares  that  she  willingly  executed 
a  deed  and  does  not  wish  to  abstract  it,  it  is  unnecessary 
that  the  words  "and  acknowledged  the  same  to  be  her  act" 
should  also  appear.  Geil  v.  Geil,  loi  Va.  773,  45  S.  E.  325. 
When  a  married  woman  acknowledged  a  deed  which  was 
signed  "Ursulley  her  x  mark  Godsey"  before  the  clerk  of 
the  county  court  whose  certificate  appeared,  it  was  held  that 
as  against  an  innocent  purchaser  she  could  not  object  that 
she  was  not  privately  examined  as  required  by  statute  or 
did  not  sign  the  deed  in  fact.  Gobsey  v.  Virginia  Iron,  Coal 
&  Coke  Co.  (Ky.  1904),  82  So.  386.  A  certificate  of 
acknowledgment  by  a  married  woman,  reciting  that  she 
acknowledged  "on  a  separate  examination  apart  from  her 
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husband,"  is  in  substantial  compliance  with  Laws  1865-66, 
§  521,  p.  95.  Timber  v  Desparios  (S.  D.  1904),  loi 
N.  W.  Rep.  881.  When  in  a  married  woman's  acknowledge- 
ment the  words  "homestead  and  dower"  being  released  are 
inserted  this  subtracts  nothing  from  the  deed  but  shows 
a  joint  conveyance  and  release  of  dower  and  homestead. 
Burnside  v.   Nealer,         (Ky.    1904)  80    S.    W.    785. 

Where  a  married  woman  executes  a  deed  with  her  husband 
and  her  privy  examination  is  made  by  a  deputy  clerk  in 
the  absence  of  his  principal  and  signed  by  him  in  the  name 
of  his  principal  such  deed  is  valid.  Wilkerson  v.  Dennison, 
113  Tenn.  237,  80  S.  W.  765.  Under  Pa.  Act  April  4,  1901 
(P.  L  67),  a  joint  contract  for  sale  of  land  by  husband  and 
wife  need  not  be  acknowledged  by  the  wife.  Jenkins  v. 
Pittsburg  &  C.  R.  Co.,  210  Pa.  134,  59  Atl.  823.  Ch.  83  of 
the  Rev.  Code  of  1893,  concerning  the  acknowledgment  of 
deeds  by  married  women,  is  amended  by  the  Laws  of  Dela- 
ware of  1903,  Ch.  443.  Where  a  husband  who  had  separated 
from  his  wife  forged  her  signature  to  a  deed  and  then  de- 
ceived the  county  deputy  clerk  who  made  out  a  certificate 
that  the  wife  had  properly  acknowledged  the  deed,  it  was 
held  that  a  purchaser  could  rely  on  such  certificate  and  the 
clerk  is  liable  to  him  for  the  amount  of  the  purchase  price 
actually  paid.     Samuels  v.   Brand    (Ky.   1904),  82   S.  W. 

977. 

Code  1873,  p.  906,  c.  117,  §  4,  as  to  acknowledgments  of 
deeds  by  married  women,  is  sufficiently  complied  with  when 
the  certificate  clearly  shows  the  fact  of  the  explanation  of  the 
deed  to  the  wife  the  privy  examination  of  her  and  her  acknowl- 
edgment of  willing  execution,  though  it  does  not  appear  that 
the  deed  was  explained  to  her  apart  from  her  husband. 
(The  court  observes:  "It  is  the  policy  of  the  law  to  up- 
hold certificates  of  acknowledgment.  Clerical  defects  and 
omissions  and  obvious  technical  errors  will  be  disregarded 
if  the  law  has  been  reasonably  and  fairly  complied  with.") 
Geil  V.  Geil,  loi  Va.  773,  45  S.  E.  325. 


ADVERSE  POSSESSION 

See  post  Boundaries,  Sec.  45. 

Sec.  23.  In  general.  Adverse  possession  must  be  open 
visible,  continuous  and  exclusive,  with  a  claim  of  owner- 
ship, such  as  will  notify  parties  seeking  information  upon 
the  subject  that  the  premises  are  not  held  in  subordination 
to  any  title  or  claim  of  others.  Wade  v.  Crouch,  14  Okla. 
593,  78  Pac.  91.  Occupancy  of  donated  land  by  the  donee 
and  her  husband  is  sufficient  notice  to  a  subsequent  grantee 
of  the  claim  of  the  wife ;  adverse  possession  of  land  being 
"notice  of  whatever  fact  in  reference  to  the  title  would  be 
developed  by  inquiry  of  the  person  in  possession,  the  pre- 
sumption being  that  inquiry  of  him  will  disclose  how  or 
under  what  right  he  holds  possession  and  therefore  lead 
to  the  discovery  of  the  real  adverse  holder."  Walker  et  al  v. 
Neil,  117  Ga.  733,  45  S.  E.  387.  To  establish  adverse  pos- 
session sufficient  to  defeat  title  of  the  real  owner  it  must 
be  shown  by  clear  and  positive  proof  that  the  possession 
was  (i)  hostile  or  adverse,  (2)  actual,  (3)  yisible,  notorious, 
and  exclusive,  (4)  continuous,  (5)  under  a  claim  of  title. 
Roby  V.  Calumet  &  C.  Canal  &  Dock  Co.,  211  111.  173,  71 
N.  E.  Rep.  822.  Statutes  of  Texas  as  to  peaceable  pos- 
session construed  and  it  was  held  that  continued  possession 
may  only  be  interrupted  by  an  adverse  suit.  Cobb  v.  Rob- 
ertson (Tex.  1905),  86  S.  W.  747.  Civil  Code,  Art.  3492,  as 
to  possessions  of  property  considered.  Dowdell  v.  Or- 
phans' Home  Soc,  La.         38  So.  16. 

As  to  rights  of  occupying  claimants  to  improvements, 
see  post  Improvements,   Sees.   284-287. 

Sec.  24.  Time  necessary.  A  grant  of  lands  may  be 
presumed  from  acts  of  exclusive  use  and  occupation  for  ten 
years  or  more,  when  such  use  and  occupation  are  accom- 
panied by  a  claim  of  ownership.  Flanegan  v.  Mathieson, 
(Neb.  1903),  97  N.  W.  Rep.  287.  The  time  during- 
which  the  right  of  a  plaintiff,  claiming  under  a  land  grant. 
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is  in  litigation  in  the  Land  Department  of  the  federal 
government  cannot  be  considered  in  computing-  adverse 
possession  of  a  defendant  in  ejectment  occupying  during 
that  period.  Sage  v.  Rudnick,  91  Minn.  325,  98  N.  W.  89. 
Sec.  2,  Ch.  63,  Laws  of  1899,  defining  adverse  possession 
and  prescribing  the  time  within  which  actions  must  be 
brought  against  persons  holding  by  adverse  possession,  is 
amended  by  N.  M.  Laws  of  1905,  Ch.  76. 

Sec.  25.  Claim  necessary.  It  was  held  that  the  fol- 
lowing charge  to  the  jury: — "Unless  (you)  believe — 
that  the  plaintiff,  or  his  vendors  under  whom  he 
claims,  owned  and  held  the  land — ^in  actual,  adverse 
possession,  continuously  to  a  well-defined,  marked  boun- 
dary line,  for  fifteen  years  prior  to  the  alleged  trespass 
(you)  should  find  for  the  defendant/*  was  not  erroneous.  It 
would  have  been  safer  to  have  added  the  word  "claimed" 
as  well  as  "held"  but  this  idea  was  substantially  covered 
by  the  word  "adverse."  Vincent  v.  Willis  (Ky.  1904), 
82  S.  W.  583.  A  person  who  has  occupied  land  with- 
out the  consent  of  the  true  owner  for  the  statutory  period 
may  be  found  to  have  acquired  title  by  adverse  possession, 
even  though  he  made  no  claim  whatever  of  title  to  or  own- 
ership of  the  land,  knew  that  it  was  not  his,  and  never 
claimed  or  pretended  that  it  was,  provided  his  occupancy 
has  been  open,  exclusive,  uninterrupted  and  hostile  to  the 
true  owner.  Illinois  Steel  Co.  v.  Budzizs,  1 19  Wis.  580,  97 
N.  W.  Rep.  166.  One  who  purchases  a  tract  of  land  at  ex- 
ecution sale  and  thereafter  occupies  the  whole  of  the  tract 
in  the  belief  that  the  sale  transferred  to  him  title  in  the 
whole  and  continues  so  to  occupy  for  the  period  of  limita- 
tipn  acquires  an  indefeasible  title  in  the  whole,  although 
the  fact  that  the  sale  covered  only  a  part  of  the  tract  was 
at  all  times  apparent  upon  the  face  of  the  public  records  of 
the  county.  Severson  v.  Gremm,  124  la.  729,  100  N.  W. 
Rep.  863.  Under  the  Kentucky  Statute  (1903,  §  2509),  pro- 
viding that  "no  continual  claim  upon  or  near  real  property 
shall  shall  preserve  a  right  to  bring  an  action,  such  a  claim 
was  held  to  be  ineffectual  to  entitle  the  claimant  to  insti- 
tute a  suit  in  the  face  of  an  adverse  claim  of  ownership  for 
more  than  15  years.  Abner  v.  Creede  (Ky.  1904),  79 
S.  W.  247.    The  declaration  of  an  occupant  of  land  that 
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he  has  concluded  to  live  there  as  long  as  he  lives,  and  will 
pay  no  rent,  are  personal  notice  to  the  title  owner  that 
the  occupant  claims  adversely  to  him.  Swope,  et.  al.,  v. 
Ward  et.  al.  (Mo.  1905),  84  S.  W.  895.  Where  one  en- 
ters upon  land  under  claim  of  ownership  and  intending  so 
to  claim  it,  his  entry  is  thereby  an  ouster  of  the  legal  pos- 
session of  the  true  owner ;  and  not  permission,  or  in  recog- 
nition of  or  subordination  to  their  title;  and  the  possessor 
cannot  be  considered  as  a  mere  squatter.  Swope,  et.  al., 
V.  Ward,  et.  al.  (Mo.  1905),  84  S.  W.  895. 

In  an  action  of  ejectment,  it  was  held  reversible  error 
for  the  judge  to  charge  the  jury  that,  in  order  for  the  de- 
fendant to  retain  by  adverse  possession  the  land  in  question, 
he  must  s^ttisfy  them  that  it  has  been  so  held,  in  good  faith, 
for  the  period  required  by  the  statute ;  for  good  faith  is  not 
an  element  of  adverse  possession.  Dawson  v.  Falls  City 
Boat  Club,  136  Mich.  259,  99  N.  W.  17.  In  Iowa,  possession, 
to  be  adverse,  must  be  in  good  faith,  and  knowledge  of 
want  of  title  of  proper  claim,  or  mere  wanton  possession, 
prevents  occupancy,  however  long  continued,  from  ripen- 
ing into  title.  Clark  v.  Sexton,  et.  al.,  122  la.  310,  98  N.  W. 
127.  A  person  who  takes  possession  of  land  in  the  erroneous 
belief  that  it  is  public  land,  with  the  intention  of  holding 
and  claiming  it  under  the  federal  homestead  law,  may  ac- 
quire title  thereto  by  adverse  possession  as  against  the  true 
owner.  Maas  v.  Burdetzke,  93  Minn.  295,  loi  N.  W.  Rep. 
182. 

One  who  purchases  land  on  the  express  understanding 
that  only  land  outside  a  certain  limit  is  conveyed  and  holds 
it  on  this  understanding  and  without  intention  of  other 
claim,  not  knowing  where  the  exact  line  runs,  acquires  no 
title  by  adverse  possession  to  the  land  within  the  limit 
named.  Cuyler  v.  Bush  (Ky.  1905),  84  S.  W.  579.  Where 
one  occupies  land  for  over  20  years  up  to  a  certain 
fence,  erroneously  believing  the  fence  to  be  the  correct 
boundary,  and  claiming  to  it,  his  possession  will  be  ad- 
verse and  give  him  title,  though  the  fence  be  actually  be- 
yond the  correct  line,  and  he  had  no  intention  of  claiming 
what  was  not  his  own ;  otherwise  where  the  claim  is  to  the 
true  line  only,  whenever  ascertained.  Davis,  et.  al.,  v. 
Bfaswell  (Mo.  1905),  84  S.  W.  870.  Where  adjoining 
owners    agree    upon    a    row    of    trees    as    the    boundary 
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line  for  thirty  years,  it  will  control  under  the  rule  of  ad- 
verse possession  irrespective  of  the  true  boundary.  Han- 
dorf  V.  Hoes,  121  la.  79,  95  N.  W.  226.  One  making  im- 
provements upon  adjoining  land  under  the  mistake  that  it 
is  one's  own  property  is  not  holding  adverse  to  the  owner. 
Brownlee  v.  Williams  (Col.  1904),  jy  Pac.  250.  It 
was  held  that  where  a  man  built  a  fence  and  occupied 
certain  land  bounded  by  it  by  mistake  thinking  it  was  cov- 
ered by  his  deed,  he  was  not  in  adverse  possession  and  the 
Statute  of  Limitations  did  not  run  in  his  favor.  Murdock 
V.  Stillman,  72  Ark.  498,  82  S.  W.  834.  Where  adjoining 
owners  ag^ee  upon  the  true  division  line  and  erect  a  fence 
in  accordance  with  this  agreement  and  occupy  under  it  for 
the  statutory  period  this  will  found  title  by  adverse  pos- 
session. English  v.  Crawford  (la.  1903),  94  N.  W. 
2761  Where  adjoining  owners  jointly  build  a  fence  along 
what  they  mistakenly  believe  to  be  the  correct  boundary 
line  but  which  is  in  fact  several  feet  to  the  east  of  the  cor- 
rect line,  and  they  keep  the  fence  there  and  each  cultivate 
to  the  fence  on  his  side  for  more  than  20  years,  there  is 
an  adverse  possession  which  gives  title  to  the  owner  of  the 
westerly  lot  to  the  fence;  and  the  fact  that  surveys  were 
subsequently  made  showing  the  mistake  in  the  boundary 
line  is  immaterial.  The  court  said :  "It  is  not  necessary 
that  the  party  claiming  to  hold  adversely  show  something 
akin  to  felonious  intent  on  his  part  and  assert  that, 
with  full  knowledge  of  the  truth,  he  formed  the  intent  to 
deprive  the  true  owner  of  his  land.  In  the  nature  of  things, 
adverse  holding  usually  originates  in  a  mistake  or  misun- 
derstanding. *  *  *  If  the  fact  was  that  he  held  provis- 
ionally or  if  holding  he  disclaimed  ownership  except  to  the 
true  line,  wherever  that  might  be,  then  his  possession  would 
not  be  adverse.*'  Logsdon  v.  Dingg,  32  Ind.  App.  158,  69 
N.  E.  Rep.  409. 

Adverse  possession  it  not  endorsed  by  the  mere  claim 
of  ownership  of  land,  and  the  payment  of  taxes  thereon, 
and  felling  timber  thereon,  where  no  continuity  of  the  acts 
of  dominion  appears.  Boynton,  et.  al.  v.  Ashabranner,  (Ark. 
190S),  88  S.  W.  566. 

"When  one  proposes  to  hold  the  land  of  another  which 
he  has  neither  occupied  nor  inclosed,  by  virtue  of  the 
Statute  of  Limitations,  it  should  appear  that  he  has  exer- 
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cised  some  acts  of  ownership  over  some  definite  part  there- 
of calculated  to  apprise  the  owner  that  he  is  exercising  'a 
claim  of  right'  thereto,  and  the  extent  of  the  claim.  The 
claimant  should  be  able  to  say  that  he  claimed  some 
specific  tract  of  land,  not  merely  i6o  acres  out  of  that  land." 
Titel  V.  Garland  (Tex.  1905),  87  S.  W.  11 52. 

Sec.  26.  Claim  presumed  from  occupancy.  To  obtain 
title  by  adverse  possession,  it  is  not  necessary  that  oral 
declaration  of  the  "claim  of  right"  be  made,  such  claim  may 
be  inferred  from  the  manner  of  the  occupancy.  Bennert 
V.  Shirk,  163  Ind.  542,  72  N.  E.  Rep.  546.  Where  in  eject- 
ment the  plaintiffs  replied  "solely  on  a  tax  deed  of  date 
1887,  without  showing  any  privity  of  estate  with  the  ven- 
dors in  the  bond  for  title"  dated  1881,  under  which  the  de- 
fendant was  continuously  in  possession,  it  was  held  that 
they  were  barred  "by  the  lo-year  statute  of  limitations"  as 
the  defendant's  possession"  is  presumed  to  be  adverse  to 
an  intervening  tax  purchaser  until  some  recognition  of  hold- 
ing subordinately  to  the  tax  title  is  shown."  Graham  v. 
Warren,  81  Miss.  330,  33  So.  71.  Possession  necessary  for 
prescription  requires  bona  fides  but  that  is  presumed  where 
it  has  been  open,  notorious  and  adverse.  Baxley  v.  Bax- 
ley,  117  Ga.  60,  43  S.  E.  436.  Where  there  has  been  con- 
tinuous occupancy  of  land  for  20  years  the  presumption  is 
raised  that  it  was  under  a  claim  of  right  and  adverse,  and 
such  presumption  is  not  rebutted  as  a  matter  of  law  by- 
evidence  that  bills  of  sale  of  the  house  were  given  instead 
of  deeds  of  the  land.  Illinois  Steel  Co.  v.  Jeka.  (Wis. 
1903)  >  95  N-  W.  97.  It  is  held  that  a  person  who  buys 
an  Immovable  from  one  whom  he  thinks  is  the  owner  and 
holds  continuous,  uninterrupted,  peaceable,  public,  and  un- 
equivocal possession  as  owner  prescribes  for  it  in  ten  years. 
The  burden  of  showing  bad  faith  in  prescription  is  upon 
the  party  alleging  it.  Brewster  v.  Hewes,  113  La.  45,  36 
So.  883).  A  claimant  by  adverse  possession  sufficient  to 
ground  a  title  may  introduce  to  prove  the  character 
of  such  possession  and  claim,  evidence  of  his  general  repu- 
tation as  owner  of  the  land.  Lusk,  et  al.,  v.  Pelter  &  Co., 
et.  al.,  loi  Va.  790,  45  S.  E.  333. 
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Sec  27.  Notice  of  claim  to  true  owner.  When  it  ap- 
pears that  the  defendant's  testator  occupied  land  owned  by 
the  plaintiff  for  more  than  thirty  years  claiming  it  as  his 
own,  exercised  acts  of  ownership  and  improved  it  from  time 
to  time,  paid  taxes  thereon  and  by  will  devised  it  and  the 
plaintiff  lived  within  a  block  during  all  this  period,  it  was 
held  reasonable  to  suppose  that  the  plaintiff  must  have  had 
knowledge  of  the  testator's  claim.  Black  v.  Cox,  (Ky. 
1904)  82  S.  W.  279.      It  is  said  by  the  Supreme  Court 

of  Minnesota  that  "where  a  grantor  remains  in  possession 
of  land  after  a  valid  conveyance  thereof,  his  possession  is 
presumed  to  be  permissive,  and  in  subservience  to  the  title 
of  his  grantee  as  a  mere  license.  This  presumption  extends 
to  one  who  receives  possession  from  the  grantor.  And  in 
such  a  case  the  possession  does  not  begin  to  be  hostile  until 
the  party  in  possession  asserts  claim  of  title  in  himself, 
and  such  claim  is  made  known  to  the  grantee.  Cameron 
V.  Ry.  Co.,  60  Minn.  loo  (6i  N.  W.  Rep.  814)  ;  Collins  v. 
CoUeran,  86  Minn.  199  (90  N.  W.  Rep.  364).  Notice,  how- 
ever, of  such  hostile  claim  need  not  be  given  to  the  grantee 
directly  or  in  words,  for  it  may  be  brought  home  to  him 
by  acts  of  the  occupants  so  open,  notorious,  and  hostile  as 
to  clearly  show  that  he  is  claiming  adversely.  Stevens  v. 
Whitcomb,  16  Vt.,121;  Meyer  v.  Hope,  loi  Wis.  123  {yy 
N.  W.  Rep.  720)."  Kelley  v.  Palmer,  91  Minn.  133,  97  N. 
W.  Rep.  578.  The  taking  of  coal  from  a  mine  by  a  tunnel 
not  the  regular  mine  shaft  is  not  such  adverse  possesion 
as  will  give  title.  Pierce  v.  Barney,  209  Pa.  132,  58  Atl. 
152.  Making  improvements  upon  land  held  under  a  bond 
for  a  deed  does  not  put  the  owner  upon  inquiry  to  ascertain 
whether  the  one  making  them  claims  to  hold  adversely. 
Brownlee  v.  Williams  (Col.  1904),  yy  Pac.  250.  If 
land  is  in  the  possession  of  one  claiming  title  under  a 
recorded  deed,  which  is  inefficacious  because  the  grantor 
had  no  title,  such  possession  is  sufficient  notice  of  the  hos- 
tile claim  to  one  purchasing  from  the  true  owner,  so  that 
.  the  statue  of  limitations  begins  to  run  in  favor  of  the  ad- 
verse occupier  from  the  time  of  the  sale,  even  if  there  was 
no  knowledge  of  the  adverse  possession  before.  Howatt  v. 
Green  (Mich.  1905),  102  N.  W.  Rep.  734. 

Sec.  28.    Acts  necessary.    Where  one  holds  land  with- 
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out  color  of  title  his  adverse  possession  must  be  actual  to 
set  the  statute  in  operation — a  possession  evidenced  by  such 
acts  of  use  as  the  land  was  adapted  to  such  as  building, 
cultivating,  etc,     Hamilton  v.  Flournoy,  44  Or.  97,  74  Pac. 
483.     In  order  to  establish  title  by  adverse  possession  the 
evidence  must  show  such  possession  as  the  land  reasonably 
admits  and  may  not  show  inclosure,  cultivation  or  resi- 
dence.   The  removal  of  a  portion  of  a  house,  the  filling  of 
ditches  on  two  occasions  arid  the  payment  of  taxes  are 
insufficient.    Bynum  v.  Hewlett,  137  Ala.  333,  34  So.  391. 
A  title  by  adverse  actual  possession  of  land  may  arise  by 
cultivating  it  although  it  is  not  inclosed.    Brownfield  v. 
Bleekman    (Neb.   1903),  94  N.  W.  714.     Entering  upon 
the   land  of  another  and  filling  low  places,   with  intent 
to  build  a  dwelling-house,  may  be  found  to  be  sufficient 
to  disseise  the  true  owner  and  to  set  the  statute  of  limita- 
tions running  in  favor  of  the  one  so  entering,  even  though 
he  does  not  have  physical  possession  of  the  whole  tract ;  the 
test  is  in  the  sufficiency  of  the  acts  of  the  adverse  occu- 
pant to  notify  the  true  owner  that  his  dominion  is  defied 
and  to  what  extent.     Illinois  Steel   Co.   v.   Jeka,    (Wis. 
1904),    loi    N.   W.    Rep.    399.    Where,    in   an    action    to 
quiet  title,  the  trial   court  found   that  one  Osborne  was 
acting  as  the  agent  of  the  defendant's  grantors  in  looking 
after  the  property  in  question  and  cutting  timber  thereon, 
it  was  not  held  that  said  Osborne's  possession  constituted 
such  an  adverse  possession  as  is  required  by  Section  48  of 
the  Code  of  Civil  Procedure,  according  to  which,  if  the  land, 
though  not  closed,  has  been  used  for  the  supply  of  firewood, 
it  is  deemed  to  be  in  the  adverse  possession  of  the  party 
claiming  under  a  paper  title.     Murphy  v.  Dofee   (S.  D. 
1904),  99  N.  W.  86.    Evidence  that  the  plaintiflF's  gran- 
tor had  raked  and  hauled  straw  off  the  land  one  or  two 
years  and  that  the  plaintiff's  father  had  one  year  farmed 
an  acre  or  two  of  it,  was  held  insufficient  to  establish  ad- 
verse possession.     Prevatt  v.  Harrelson,  132  N.  C.  250,  43 
S.  E.  800.     In  action  to  quiet  title,  it  appeared  that  plain- 
tiff's father  and  grantor  cut  timber  on  the  strip  of  land  in 
dispute  as  early  as  1857  and  as  late  as  1881,  used  it  for  pas- 
turage from  1857  to  1886,  and  during  said  period  cut  hay 
on  it  and  fenced  it  in.    The  plaintiff's  use  of  the  land  was 
similar  to  his  father's  use.   Held,  that  the  acts  of  ownership 
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bv  the  plaintiff  and  his  grantor  showed  a  claim  of  right  to 
the  property,  and  were  in  fact  an  actual,  continuous,  and 
exclusive  occupancy,  and  had  ripened  into  a  title  by  ad- 
verse possession  at  the  time  the  defendant  first  exercised 
acts  of  ownership  on  the  strip  in  dispute.    Clithero  v.  Fen- 
ncr,  122  Wis.  356,  99  N.  W.  1027.     Enclosing  land  acquired 
by  a  deed  valid  on  its  face  and  burying  persons  and  marking 
graves  therein  constitutes  an  open,  visible  and  notorious  oc- 
cupation.   City  of  El  Paso  v.  Ft.  Dearborn  Nat.    Bank,    96 
Tex.  496,  74  S.  W.  21.    A  man  who  bought  under  a  defect- 
ive tax  deed  land  adjoining  his  farm  and  cleared,  fenced  and 
claimed  the  title  to  a  well  marked  boundary  was  held    to 
have  been  in  adverse  possession  within  the  statute.  King  v. 
Lee  )Ky.    1905),   87   S.   W.   758.     The   mere   erection   of 
posts  about  a  piece  of  land,  invalidly  conveyed,  and  the  pay- 
ment of  taxes  thereon,  will  not  constitute  adverse  possession 
where  neither  cultivation,  use  or  enjoyment  is  shown.    Peden 
V.  Crenshaw    (i    Texas    1904),    84    S.    W.    362.     Under 
§  9721,  Mich.  Comp.  Laws  1897,  the  fact  that  the  true  owner 
exercises  rights  of  ownership  over  portions  of  the  property 
does  not  prevent  the  acquisition  of  title  by  one  who  has  en- 
tered adversely  and  exercised  full  control  over  the  property 
for  the  statutory  period,  claiming  it  as  her  own  and  never 
acquiescing  in  the  disturbance  of  her  possession  by  the  true 
owner.     Place  v.  Place  (Michigan  1905)   102  N.  W.  Rep. 
997.    A  petition  setting  up  a  title  by  adverse  possession  is 
good  which  declares  that  the  plaintiff  "occupied"  the  locus, 
instead  of  was  in  "actual  possession"  thereof,  for  the  stat- 
utory period.     Hall    v.    Roberts    (Ky.    1903),    74    S.    W. 
199.  A  sheriff's  deed  to  the  plaintiff's  grantor  was  held  not 
to  be  evidence  of  adverse  possession  since  there  was  no  pre- 
sumption of  law  that  the  purchaser  took  possession  there- 
under. Prevatt  v.  Harrelson,  132  N.  C.  250,  43  S.  E.  800. 
For  particular  facts  held  sufficient  to  warrant  a  finding  that 
a  party  had  been  in  adverse  possesion  the  statutory  period, 
see   Miskwabic    Development     Ass'n.,  Limited,    v.    Croze, 
(Mich.  1905),  103  N.  W.  Rep.  558.     Sheridan  v.  Empire 
City,  45  Oreg.  296,  ^7  P.  393.     McKee  v.   City  of  Grand 
Rapids,  133  Mich.  2rj2,  95  N.  W.  85.     Evidence  held  insuffi- 
cient to  show  adverse  possession.      Truman  v.  Raybuck,  207 
P^  357>  56  Atl.  945.*    Buster  v.  Warren   (Tex.  C.  C.  A. 
1904),  80  S.  W.   1063!    For   particular  facts  held   insuffi- 
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cient  to  show  adverse  possession  of  a  tract  of  40  acres  of 
meadow  land,  see  Hemmy  v.  Dunn  (Wis.  1905),  103 
N.  W.  Rep.  1095.  Evidence  of  adverse  possession  considered 
and  held  to  be  for  the  jury.  Lay  ton  v.  Bailey,  yj  Conn.  22, 
58  Atl.  357.  Illinois  Steel  Co.  v.  Jeka  (Wsi.  1903), 
95  N.  W.  97.  Texas  Rev.  Stat.  1895  §§3343  and  3344  gov- 
erning conditions  under  which  title  to  land  may  be  acquired 
by  one  who  has  adverse  possession  for  10  years  construed. 
Price  v.  Eardley  (Tex.  1903),  yy  S.  W.  Rep.  416. 

Felling  of  trees  in  swamp  land,  proof  lacking  of  contin- 
uous of  public  possession  or  intent  to  assume  the  same,  held 
insufficient  to  support  a  "prescription"  title.  Dowdell  v. 
Orphans  Home  Soc.  et  al..        La.  38  So.  16. 

« 

Sec.  29.  Color  of  title.  Possession  of  a  part,  under  color 
of  title  founded  on  a  written  instrument,  possession  for 
whole  by  adverse  possession,  where  the  owner  had  no  actual 
possession  of  any  part  of  the  land.  Crill  v.  Hudson,  71  Ark. 
390,  74  S.  W.  299.  Documents  which  would  under  no  circum- 
stances be  admitted  to  record  may  be  held  good  as  "color  'of 
title,"  which  is  defined  as  "anything  in  writing  connected  with 
the  title  which  ^erves  to  define  the  extent  of  the  claim."  Street 
ct  al.  V.  ColHer,  et  al,  118  Ga.  470,  45  S.  E.  294.  Prescription 
will  ripen  in  favor  of  one  holding  under  a  deed  good  as  color 
of  title,  though  in  part  unauthorized,  in  the  absence  of  any 
actual  fraud  on  the  part  of  the  grantee;  and  lack  of  knowl- 
edge of  legal  principles  which  in  part  prevent  the  deed  from 
being  valid  is  not  such  fraud.  Street  et  al.  v.  Collier  et  al., 
118  Ga.  470,  45  S.  W.  294.  "Possession  under  a  false  deed 
cannot  *  *  *  be  rightful"  and  must  be  adverse  to  the 
true  owner.  Where  therefore  the  defendants,  "being  in 
actual  possession  of  a  part  of  the  tract  on  which  *  *  * 
timber  grew,  by  their  tenant  living  in  a  house  built  upon  the 
tract,  holding  under  color  of  title,  and  claiming  the  land  as 
their  own  at  the  time  the  timber  jwas  felled  and  the  logs 
taken  away,  it  was  held  that  "their  possession  extended  to 
the  limits  or  boundaries  contained  in  their  title  papers,  which 
covered  the  space  where  the  timber  grew."  Being  in  adverse 
possession  of  the  land  they  were  in  adverse  possession  of  the 
timber  and  can  replevy  it.  Lieberman,  Loveman  &  O'Brien 
V.  Clark,  114  Tennessee  117,  85  S..  W.  259.  Wilkes  (J.) 
dissented.     Where  a  statute  provides  that  suit  to  recover  land 
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shall  be  barred  in  favor,  of  one  holding  possession 
for  more  than  ten  years  having  entered  under  claim 
of  title  founded  on  a  written  instrument  possession  for 
a  statutory  period  gives  an  absolute  title  although  in  form 
the  statute  only  bars  a  suit  to  question  such  title,  and  the 
possession  is  sufficient  however  invalid  the  written  instru- 
ment and  however  complete  the  claimant's  knowledge  of  its 
invalidity.  Hatch  v.  Lusigran,  117  Wis.  428,  94  N.  W.  332. 
Where  a  deed  is  improperly  recorded  it  gives  no  notice  and 
actual  possession  of  part  of  the  premises  conveyed  cannot  be 
held  to  be  constructive  possession  of  the  balance.  Baxley 
v.  Baxley,  117  Ga.  60,  43  S.  E.  436.  When  one  enters  on 
land  without  color  of  title  his  possession  cannot  be  extended 
by  construction;  otherwise  when  he  entered  under  color 
of  title.  Hackett  v.  Webster  et  al.,  97  Md.  404,  55  Atl.  480. 
Although  in  general  one  who  receives  a  paper  title  to  a  tract 
of  land,  and  goes  into  and  holds  possession  of  a  part  has  con- 
structive possession  of  the  whole  tract,  yet  this  is  not  so  as  to 
that  part  of  the  tract  conveyed  by  valid  deed  to  another,  for 
if  such  true  owner  is  actually  in  possession  of  a  part  of  his 
tract  he  has  constructive  possession  of  the  whole,  to  the  ex- 
clusion of  all  others.  Peden  v.  Crenshaw  (Tex.  1904), 
84  S.  W.  362.  Though  in  general  one  entering  upon  un- 
occupied land  under  a  deed  or  patent  gains  possession  of  the 
whole  area  defined  therein,  if  his  intention  to  take  possession 
of  the  whole  be  shown,,  yet  if,  under  a  junior  title,  he  enter 
upon  land  actually  or  constructively  in  possession  of  another 
whose  title  is  prior,  he  gains  possession  only  to  the  extent 
of  the  area  he  actually  incloses.  Cuyler  v.  Bush  (Ky. 
^905)1  84  S.  W.  579.  When  one  enters  into  actual  pos- 
session of  a  portion  of  a  tract  under  an  instrument  pur- 
porting to  pass  title  to  the  whole,  and  claims  the  entire  area, 
his  possession  will  be  defined  by  the  limits  named  in  the  deed ; 
but  where  part  of  this  area  is  already  in  the  possession  of  a 
true  owner,  the  latter  is  deemed  to  continue  in  sole  possession 
thereof  till  actually  decided  or  ousted.  Haggart  et.  al.  vs. 
Ramey,  et.  al.         (Ark.   1905)  84  S.  W.  703.     A  deed 

by  a  husband  prior  to  the  married  women's  Act  of  1866,  (Act 
Dec.  13,  1866,  p.  146)  of  his  wife's  interest  is  good  as  color  of 
title,  though  such  interest  had  not  at  the  time  of  the  convey- 
ance been  reduced  by  him  to  possession.  Under  the  rule 
above  stated,  a  deed  given  by  administrators,  or  one  from  per- 
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sons  signing  as  "attorneys  in  fact/'  not  appearing  to  De  exe- 
cuted pursuant  to  any  order  of  the  court,  having  in  fact  no 
authority,  will  be  held  valid  as  color  of  title.  Street,  et.  al.  v. 
Collier,  et.  al.,  Ii8  Ga.,  470,  45  S.  E.  294.  Quaere  whether  a 
judgment  setting  apart -a  homestead  can  be  considered  as 
giving  color  of  title  upon  which  prescription  may  be  founded ; 
the  authorities  being  in  conflict  as  to  whether  a  homestead  is 
the  creation  of  a  new  estate  or  merely  an  incumbrance  on  the 
fee.  Green  v.  Hambrick,-ii8  Ga.  569,  45  S.  E.  420.  It  was 
held  that  a  conveyance  of  a  homestead  in  which  the  wife  did 
not  join  was  "void,  but  nevertheless  was  available  as  color  of 
title  to  a  claim  of  bar  by  the  statute  of  limitations  on  adverse 
possession,  and  good  as  against  strangers."  Avera  v.  Will- 
iams, 81  Miss.  714,  33  So.  501.  It  was  held  that  after  a  sale 
on  execution  and  a  sheriff's  deed  thereon,  the  original  deed  to 
the  judgment  debtor  does  not  constitute  color  of  title  although 
the  judgment  debtor  remained  in  possession.  Wilson  v. 
Brown,  134  No.  Caro.  400,  46  S.  E.  762.  A  deed  of  land 
executed  by  a  partnership  will  convey  at  least  an  equitable 
title  which  is  sufficient  to  be  used  as  the  basis  for  the  operation 
of  the  five  year  statute  of  limitations.  Harrison  v.  Bryson 
&  Hartgrove  (Tex.  App.  1904),  80  S.  W.  105.  A  tax 
deed,  even  though  void  upon  its  face,  constitutes  color  of  title 
and  is  sufficient  for  the  purpose  of  founding  a  claim  of  title 
by  adverse  possession,  under  Section  47  of  the  Code  of  Civil 
Procedure,  which  requires  that  the  occupant  of  land  or  those 
under  whom  he  claims  shall  enter  under  a  claim  of  title  ex- 
clusive of  any  other  right,  founding  such  claims  under  a 
written  instrument.  Murphy  v.  Dafoe  (S.  D.  1904), 
99  N.  W.  86.  An  assignment  of  a  certificate  of  entry  in 
terms  conveying  the  same  and  the  land  therein  described  is  a 
sufficient  written  instrument  upon  which  to  found  adverse 
possession  under  Wisconsin  Rev.  Sts.,  1898,  §  421 1,  where 
possession  is  actually  taken  under  the  assignment  although 
it  was  taken  as  a  mortgage.  Pitman  v.  Hill,  117  Wis.  318, 
94  N.  W.  40.  Under  S.  D.  Laws  1891,  p.  78,  c.  24,  §  i,  a  per- 
son taking  a  deed  of  land  from  the  heirs  of  an  Indian  who 
had  obtained  a  patent  thereon  two  years  previously,  and  also 
claiming  under  a  tax  deed  executed  the  same  year  as  the 
patent,  holds  under  color  of  title  even  though  his  deeds  are 
void  because  executed  within  five  years  of  the  patent.  Mur- 
phy V.  Peirce,  17  S.  D.  207,  95  N.  W.  925.    When  various 
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claimants  to  land  have  been  using  the  land  equally,  those 
having  the  paper  title  are  construed  as  being  solely  in  posses- 
sion. Spencer  Christian  Church's  Trustees  v.  Thomas,  et.  al. 
(Ky.  1905),  84  S.  W.  750.  For  facts  constituting  color 
of  title,  see  Hesser  v.  Siepman,  35  Wash.  14,  76  P.  295. 
Shannon's  Code  (Tenn.)  §§  4456-4458  statute  of  limitations 
as  applied  to  adverse  possession  of  land,  construed :  It  is  only 
necessary  for  the  adverse  holder  to  be  in  possession  of  granted 
land  and  under  an  assurance  of  title  purporting  to  convey  an 
estate  in  fee  in  order  to  obtain  the  benefit  of  these  sections. 
Coal  Creek  Consol.  Coal  Co.  v.  East  Tenn.  I.  &  C.  Co.  105 
Tenn.  564,  59  S.  W.  Rep.  634,  overruled;  Earnest  v.  Little 
River  Land  Co.,  109  Tenn.  427,  75  S.  W.  Rep.  1 122.  Bal- 
linger's  Ann.  Codes  &  Stat.  §§  5503,  5504. 

The  statute  of  limitations  in  regard  to  possession  of 
property  for  seven  years  under  color  of  title  does  not  apply  to 
a  case  where  the  deeds  under  which  the  color  of  title  is  claimed 
are  made  under  such  circumstances  that  the  grantees  are  in 
quity  considered  trustees  holding  title  for  the  benefit  of  the 
plaintiff.  Miller  v.  Rich.  204  111.  444,  68  N.  E.  Rep.  488. 
Kirby's  Dig.  §  5057,  giving  adverse  possession  of  unim- 
proved and  uninclosed  land  to  the  person  claiming  by  color  of 
title  who  pays  taxes  thereon,  construed.  Boynton,  et.  al.  v. 
Ashabranner,  (Ark.  1905)  88  S.  W.  566. 

Sec  30.  Extent  of  possession.  "Open  adverse  posses- 
sion" under  U.  S.  Statute  1901,  31  Stat.  796,  chap.  380,  as  to 
land  in  Albuquerque,  must  be  actual  possession  to  found  a 
tide  by  adverse  possession  and  this  was  not  found  in  a  case 
where  a  claimant  had  actual  possession  only  of  two  small 
pieces  of  the  land  and  fenced  another  portion  of  it  but  not  the 
whole,  which  fence  went  into  decay  so  that  for  the  greater 
part  of  the  time  the  land  was  used  as  a  common  pasturage  by 
those  who  desired  to  graze  their  live  stock  thereon.  Johnston 
V.  City  of  Albuquerque  (New  Mexico  1903),  72  Pac.  9. 
On  the  question  of  the  extent  of  adverse  possession  of  state 
lands,  the  occupier  may  avail  himself,  in  an  action  brought 
against  him  by  another  claimant,  of  natural  barriers  enclosing 
his  land  and  of  a  barrier  enclosing  other  lands  in  his  possession 
btjt  owned  by  other  third  persons  in  addition  to,  and  in  the 
same  inclosure  with,  the  lands  in  controversy.  Smith  v. 
Hicks,  139  Bal.  217,  73  Pac.  144-    One  holding  possession 


I 


§  80,  81  ADVERSE  POSSESSION  60 

adversely  and  knowlingly  as  an  intruder  and  not  under  color 
of  title  gets  title  to  only  such  portions  of  the  premises  claimed 
as  he  actually  occupied.  City  of  South  Omaha  v.  Ford,  et.  al. 
(Neb.  1904),  98  N.  W.  665.  Possession  to  the  limit  of 
the  claimant's  grant  will  be  implied  from  actual  adverse  hold- 
ing of  a  part  thereof  where  the  owner  is  in  possession  of  no 
part  of  the  tract.  Boynton,  et.  al.  v.  Ashabranner  (2nd  case) 
(Ark.  1905)  88  S.  W.  568. 

Sec.  31.  Tacking.  Squatters*  possession,  being  that 
of  mere  trespassers,  cannot  be  tacked  by  other  claimants  to 
their  own,  as  a  ground  for  title  by  adverse  possession.  Hag- 
gart  et.  al.  v.  annel  et.  al.  (Ark.  1905),  84  S.  W. 
703.  Where  the  owners  of  two  contiguous  lots  desire  title 
from  a  common  grantor,  neither  of  them  can,  in  a  contest  be- 
tween the  two  as  to  their  boundary,  tack  his  own  possession  to 
that  of  the  common  grantor  for  the  purpose  of  establishing 
title  by  adverse  possession.  Sluyter  v.  Schwab  (Neb.  1905) 
102  N.  W.  Rep.  757.  Title  can  be  established  by  adverse 
possession  only  in  case  the  adverse  possession  is  continuous  for 
the  statutory  period  and  an  acknowledgement  by  the  adverse 
claimant  of  the  owner's  title  before  the  full  period  has  run 
breaks  the  continuity  of  the  adverse  possession,  and  it  cannot 
be  tacked  to  any  subsequent  adverse  possession.  Olson  v. 
Burk  (Minn.  1905),  103  N.  W.  Rep.  335.  While  privity 
must  be  shown  between  adverse  claimants  of  real  es- 
tate before  possession  of  one  can  be  tacked  to  the  possession 
of  the  other  for  the  purpose  of  completing  title  by  prescription, 
the  adverse  possession  of  an  ancestor  may  be  taken  advantage 
of  by  his  heirs  if  their  possession  had  been  continuous  with 
his,  exclusive,  and  under  the  same  claim  of  right  as  made  by 
him.     Montague  v.  Maunda,         (Neb.  1904)  99  N.  W. 

653.  If,  pending  foreclosure  proceedings,  land  be  taken  and 
held  by  a  receiver,  acting  under  order  of  court,  and  by  him 
transferred  to  the  purchaser  at  the  foreclosure  sale,  who  holds 
adversely  to  the  children  of  the  mortgagor,  the  possession  of 
the  receiver  cannot  be  tacked  to  that  of  the  purchaser  to 
enable  him  to  establish  title  by  adverse  possession.  Wilkinson 
V.  Lehman-Durr  Co.,  24  South.  216,  136  Ala.  The  possession 
of  a  widow  under  a  homestead  allotment  of  land  formerly  of 
the  husband,  not  being  adverse  to  his  heirs,  may  be  tacked  to 
the  possession  of  the  husband  to  found  a  title  by  adverse  pbs- 
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session  for  the  required  period.  Atwell  v.  Shook,  133  N.  C.  387 
15  S.  E.  Tjy^  (containing  elaborate  discussion  of  questions  of 
priority  and  tracking  titles). 

For  the  purpose  of  creating  a  right  by  prescrip- 
tion of  twenty  years  user,  to  constitute  a  "contin* 
aity  of  possession  we  do  not  deem  it  necessary  to  show 
by  express  testimony  that  the  new  occupant  was  personally 
present  upon  the  premises  before  the  former  occupant  de- 
parted and  that  there  was  a  formal,  manual  transfer  of  pos- 
session of  this  strip  as  a  part  by  itself.  There  is  a  fair  in- 
ference that  a  tenant,  on  his  departure  at  the  expiration  of  his 
term,  surrenders  the  possession  to  his  landlord,  and  that  their 
possession  is  continuous,  or,  rather,  that  the  possession  of  the 
owner  is  continuous,  although  the  two  do  not  meet  personally 
upon  the  premises  at  the  end  of  the  term.  The  possession  of 
the  tenant  is  the  possession  of  the  landlord.  When  we  find  a 
strip  of  land  so  situated  in  reference  to  an  adjacent  dwelling 
house  and  lot  that  the  house  cannot  be  entered  or  used  without 
passmg  over  the  strip,  and  that  the  strip  is  fenced  off  from 
other  lands,  as  if  belonging  to  the  house,  and  is  always  used 
with  it  when  the  house  is  used,  and  is  not  occupied  or  used 
otherwise  than  with  the  house,  and  belonging  with  it,  it  may 
fairly  be  inferred  that  the  possession  of  the  strip  is  given  by 
the  landlord  to  the  tenant,  and  afterwards  surrendered  by  the 
tenant  to  the  landlord,  and  that,  upon  a  sale  of  the  house  and 
lot,  possession  of  this  land,  which  is  treated  as  belonging  to  the 
house,  is  transferred  with  the  seisin  and  possession  of  the 
house.  See  Leonard  v.  Leonard,  7  Allen,  277 ;  Ammidown  v. 
Ball,  8  Allen,  293;  Pettingill  v.  Porter,  8  Allen,  i,  85  Am. 
Dec.  671 ;  Sargent  v.  Ballard,  9  Pick.  251 ;  Melvin  v.  Whiting, 
13  Pick.  184;  Allen  v.  Scott,  21  Pick.  25-29,  32  Am.  Dec.  238; 
Jordan  v.  Riley,  178  Mass.  524;  Percival  v.  Chase,  182  Mass. 
371-376,  65  "N.  E.  800;  Beckman  v.  Davidson,  162  Mass.  347- 
350.  39  N.  E.  38.  The  maintenance  of  possession  of  the  house 
and  the  strip  by  all  the  successive  owners,  as  if  they  belonged 
together,  furnishes  a  presumption  of  fact  that  the  seisin  and 
possession  of  one  part  were  transferred  at  the  same  time  as  the 
seisin  and  possession  of  the  other  part."  Wishart  v.  Mc- 
Knight,  184  Mass.  283,  68  N.  E.  Neb.  237.  A  grantee  of 
mortgaged  premises  may  add  to  the  time  the  statute  of  limita- 
tions has  run  against  the  right  to  foreclose  while  the  property 
has  belonged  to  him  the  time  it  had  run  in  favor  of  his  grantors 
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in  order  to  make  up  the  aggregate  period  required  to  bar 
an  action  to  foreclose.  Paine  v.  Dodds  (N.  D.  1905),  103 
N.  W.  Rep.  931. 

Sec.  32.  Payment  of  taxes  necessary.  Under  S.  D. 
Rev.  Code  Civ.  Proc.  §  54,  making  the  payment  of  taxes 
"legally  assessed,"  one  of  the  requirements  in  order  that  title 
may  be  acquired  by  ten  years'  adverse  possession,  it  is  suffi- 
cient if  the  occupier  pay  for  ten  years  taxes  assessed  under 
color  of  legal  authority,  even  ;though  some  of  the  assessments 
are  technically  invalid.  Murphy  v.  Nelson  (S.  D.  1905), 
102  N.  W.  Rep.  691.  In  Michigan,  it  is  held  that  a  party 
going  into  possession  of  land  under  a  tax-deed  which  proves 
to  be  void  acquires  an  indefeasible  title  by  five  years  actual 
possession,  construing  and  applying  Comp.  Laws  1897,  §  9714 
^^^  §  73>  P-  39i>  of  Act  No.  206,  Pub.  Acts  1893.  Pence  v. 
Miller  (Mich.  1905),  103  N.  W.  Rep.  582.  Failure  for 
over  twenty  years  to  pay  taxes  on  land  or  to  exercise  any 
act  of  ownership  over  the  same  constitutes  such  laches  as  to 
estop  a  person  from  claiming  the  property  against  those  who 
had  paid  the  taxes  for  more  than  twenty  year?  and  had  made 
valuable  improvements  on  the  property.  Murphy  v.  Dafoe, 
(S.  D.  1904),  99  N.  W.  86.  Wher^  a  statute  pro- 
vides that  one  in  occupation  of  land  and  paying  the  taxes 
thereon  for  ten  successive  years  has  clear  title,  a  failure  to  pay 
one  of  the  assessments  until  the  year  after  it  was  due  does  not 
defeat  his  title  if  otherwise  good.  Murphy  v.  Redeker,  16 
S.  D.  615,  94  N.  W.  697.  Acts  1899,  page  117,  Kirby's 
Arkansas  Digest,  section  5057,  being  "An  act  for  the  pro- 
tection of  those  who  pay  taxes  on  land,"  with  regard  to  con- 
struction possession,  construed  in  connection  with  Acts  1899, 
page  133,  and  held  not  unconstitutional.     Towson  v.  Denson, 

(Arkansas  1905),  86  S.  W.  661.  The  limitation  law, 
§§  6  and  7  [2  Starr  &  C.  Ann.  St  (2nd  Ed.)  p.  2618,  c.  83] 
providing  that  a  person  paying  taxes  for  seven  successive  years 
under  color  of  title  and  then  taking  possession  of  vacant  land 
shall  have  good  title  thereto,  construed  and  applied.  White  v. 
Harris,  206  111.  584,  69  N.  E.  Rep.  519. 

Sec.  33.    Whose   possession    is   adverse — In   generaL 

One  in  possession  of  land  under  a  bond  for  a  deed  does 
not  hold  adversely  to  the  owner  until  by  stipulation  he  agrees 
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to  quitclaim  the  premises  to  such  owner.  Brownlee  v.  Will- 
iams (Colo.  1904),  yj  Pac.  250.  Where  a  turnpike 
company  occupied  a  tract  of  land  in  pursuance  of  an  oral 
agreement  with  the  owner  whereby  the  land  was  to  revert  to 
him  when  it  ceased  to  use  it  for  a  toll  road,  it  was  held  that  the 
holding  was  not  adverse  to  the  owner  and  also  that  the  owner 
was  entitled  to  all  improvements  placed  thereon  by  the  toll 
road.  Montgomery  County  v.  Bean  (Ky.  1904),  82 
S.  W.  240.  When  there  were  fifteen  children  of  the  intestate, 
some  of  whom  died  without  issue  and  others  with  issue  before 
the  intestate,  when  two  of  the  heirs  bought  out  certain  other 
heirs  and  occupied  a  large  part  of  the  estate's  land,  leaving  a 
portion  vacant  for  those  heirs  whose  interests  they  had  not  ac- 
quired, it  was  held  that  their  possession  was  not  adverse  to 
that  of  the  other  heirs.  Mead  v.  Mead  (Ky.  1904),  82 
S.  W.  598.  The  open,  visible  and  adverse  possession  for  over 
twenty  years  of  an  administrator  claiming  title  under  a  deed 
of  land  sold  by  him  to  pay  debts  and  bought  in  by  him,  gives 
him  a  good  title  by  adverse  possession.  Mason  v.  Odum,  210 
IlL  471,  71  N.  E.  Rep.  386. 

The  possession  of  the  mortgagor  is  not^  adverse  to  the 
mortgagee,  but  is  that  of  a  tenant,  and  permissive,  and  cannot 
ripen  into  title.  Stancill  v.  Spain,  et.  al.,  133  N.  C.  76,  45  S. 
E.  466.  Where  a  mortgagee  takes  and  holds  mortgaged 
premises  for  20  years  after  the  mortgage  debt  is  payable,  to 
the  exclusion  of  the  mortgagor  without  accounting,  and  with- 
out admitting  that  he  holds  as  mortgagee  only,  the  right  of 
redemption  is  absolute  and  the  mortgagee's  title  becomes  ab- 
solute. Munro  v.  Barton,  98  Me.  250,  56  Atl.  844.  Where  a 
trustee  mortgaged  land  and  then  the  mortgagees  conveyed  all 
their  rights,  title  and  interest  to  the  defendant,  who  sold  the 
land  under  the  power  of  rule  to  a  third  party,  who  conveyed 
back  to  the  defendant,  it  was  held  that  he  took  under  the 
trustee,  not  adversely  to  her,  and  held  the  legal  title  subject 
to  the  trustee  and  his  possession  thereunder  could  not  be  ad- 
verse to  the  cestui  que  trustent.  Deans  v.  Gay,  132  N.  C, 
227,  43  S.  E.  643. 

A  life  tenant's  possession  is  not  adverse  to  that  of  the 
remainder  man,  however  long  or  continuous  it  be.  Morrison, 
et.  al.  V.  Fletcher,         (Ky.  1905)  84  S.  W.  548.     A  life 

tenant  cannot  hold  adversely  to  the  remainderman,  nor  can  a 
grantee  from  the  life  tenant  by  a  deed  purporting  to  convey 
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an  absolute  title  hold  adversely  during  the  continuance  of  the 
life  estate.  Chicago,  P.  &  St.  L.  Ry  Co.  v.  Vaughn,  206  111., 
234,  69  N.  E.  Rep.  113.  Where  a  testatrix  who  had  devised 
land  to  her  son  for  life,  and  if  he  died  without  issue  remainder 
to  the  state,  died  before  acquiring  the  legal  title  to  it  and  the 
life  tenant  then  obtained  the  fee,  his  title  and  possession  were 
adverse  to  the  remainderman.  Corn  v.  Clark  (Ky.  1904), 
83  S.  W.  100.  A  life  tenant's  holding  is  amicable,  not 
adverse  to  the  remainderman,  and  a  mortgage  of  the  latter's 
interest  to  secure  a  counsel  fee  is  not  champertous  under  the 
Kentucky  Statute  (St.  1899,  c.  15,  §§  209-216.)  Davis  v. 
Willson,  115  Ky.  639,  74  S.  W.  696.  A  person  holding  land 
under  a  deed  from  a  life  tenant,  does  not  hold  adversely  to  the 
remainderman  during  the  life  of  the  life  tenant.  This  is  not 
altered  by  the  fact  that  the  person  in  possession  paid  the  taxes 
and  made  permanent  improvements.  Weigel  v.  Green,  111. 
(Oct.  1905),  (75  N.  E.  Rep.  913). 

Where  ,a  husband  and  wife  were  seized  as  joint  tenants 
the  wife  having  a  separate  estate  therein,  and  the  husband 
alone  made  a  contract  to  sell  the  land,  under  which  the  buyer 
took  possession,  and  later  the  wife  died  leaving  her  husband 
and  children,  and  he  thereupon  executed  a  deed  of  the  whole 
tract  to  the  buyer,  it  was  held  that  during  the  wife's  life  the 
buyer's  possession  was  not  adverse  to  her  and  therefore  her 
children  had  no  right  of  action  until  her  husband's  death,  at 
which  date  the  statute  of  limitations  begins  to  run.  McNeeley 
v.  South  Penn  Oil  Co.,  52  W.  Va.  616,  44  S.  E.  508.  Dower 
of  a  wife  is  not  extinguished  by  adverse  possession  of  the  land 
during  the  life  of  her  husband,  and  she  can  maintain  an  action 
for  such  after  her  husband's  death.  Lucas  v.  Whitacre,  121 
Iowa,  251,  96  N.  W.  776.  Where  a  husband  purchases  a  mort- 
gage upon  his  wife's  separate  property  she  does  not  hold  ad- 
versely to  his  claims  as  mortgagee  by  living  thereon  with  him 
for  fifteen  years  and  not  paying  interest  or  any  part  of  the 
principal.  Skinner  v.  Hale,  76  Conn.  223,  56  Atl.  524.  Where 
a  widow  conveyed  her  rights  of  possession  to  the  homestead, 
her  grantees  obtained  that  right  for  her  life  and  their  posses- 
sion thereunder  was  not  adverse  to  the  heirs  of  her  deceased 
husband  during  that  period.  Roberts  v.  Thompson,  174  Mo. 
378,  74  S.  W.  624,  While  a  widow  is  in  possession  of  land 
under  her  right  of  dower  she  cannot  claim  the  land  adversely 
unless  she  has  done  something  amounting  to  a  relinquishment 
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of  dower.  No  mere  claim  of  ownership,  as  by  statements,  or 
by  an  attempt  to  devise  the  land,  is  sufficient  to  start  the 
statute  of  limitations.  Allison  v.  Robinson,  34  South.  966, 
136  Ala.  434.  When  land  is  conveyed  to  a  wife  and  son,  after 
the  death  of  the  wife,  tlie  husband  is  entitled  by  curtesy  to 
her  part  for  life,  but  his  possession  is  not  adverse  to  the  son. 
City  of  Clinton  v.  Franklin,         Ky.  83  S.  W.  142,  Find- 

ing that  a  woman,  the  wife  of  a  tenant  of  the  owner  of  land, 
did  not  hold  adversely  was  warranted.  Sizemore  v.  Trimble, 
(Ky.  1904),  80  S.  W.  477. 

Where  a  land  owner  denies  the  existence  of  a  right  of 
way  and  threatens  to  close  up  the  road  before  the  expiration 
of  the  prescriptive  period  although  no  act  was  done  to  prevent 
the  use  until  after  the  period,  a  sufficient  non-acquiscence  is 
shown  to  prevent  a  title  by  prescription  from  being  gained. 
Reid  V.  Garnett,  loi  Va.  47,  43  S.  E.  182. 

A  title  by  prescription  rests  upon  the  fiction  of  a  lost 
grant  and  therefore  a  husband  who  owns  land  adjoining  land 
owned  separately  by  his  wife  cannot  get  an  easement  of  a  way 
over  his  wife's  land  by  prescription  because  the  wife  had  no 
legal  capacity  to  make  a  grant  of  such  easement.  Graves  v. 
Broughton,  185  Mass.  174,  69  N.  E.  Rep.  108. 

It  was  held  that  a  purchaser  of  land  under  a  parol  agree- 
ment who  is  let  into  possession  is  not  in  adverse  possession 
while  any  part  of  the  purchase  price  remains  unpaid  and  the 
seller  may  execute  a  valid  deed  to  a  third  party.  If,  however, 
the  whole  purchase  price  has  been  paid,  such  a  conveyance  is 
ineffective  as  against  the  purchaser  in  possession  and  eject- 
ment will  not  lie  thereon  by  the  third  party.  Smith  v.  Klay, 
(Florida  1904),  36  Southern  54. 

Where  a  landowner  agreed  to  convey  a  certain  strip  of 
land  to  a  railroad  company  "at  any  time  within  two  years  from 
the  date  of  this  instrument,  whenever  required  by  the  "railroad 
company,  it  was  held  that  by  the  contracts  "the  railroad  com- 
pany acquired  simply  an  option  to  demand  conveyances''  and 
"without  compliance  with  the  express  conditions,  the  railroad 
company  had  no  rights  unless  such  as  they  might  acquire  by 
actual  adverse  possession  exclusive  in  its  nature."  As  "there 
were  no  visible  acts  of  ownership"  by  the  railroad  company, 
and  its  possession  was,  if  it  had  any,  not  even  exclusive,"  it 
was  held  that  "there  was  no  such  change  of  ownership  of  the 
land  in  controversy  as  to  'arrest  the  attention'  of  purchasers" 
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and  no  title  was  gained  by  adverse  possession.  Louisville  & 
N.  R.  Co.  V.  Gulf  of  Mexico  L.  &  I.  Co.,  82  Miss.  180,  (33 
Southern  845.) 

Sec.  34.  Tenants  in  common.  A  "tenant  in  com- 
mon" cannot  by  mere  adverse  possession  acquire  the 
title  to  his  co-tenant.  His  possession  was  that  of 
the  co-tenant  and  would  inure  to  the  benefit  of  the  co-tenant 
until  he  should  by  some  notice,  actual  or  constructive,  indicate 
to  him  that  such  possession  was  hostile  or  adverse.  Faubel 
V.  McFarland,  144  California,  717,  78  Pacific  261.  When  one 
of  several  co-tenants  executes  a  deed  purporting  to  convey  the 
entire  property,  and  the  grantee  takes  possession  and  holds 
adversely  as  sole  owner  and  not  as  co-tenant,  the  deed  being 
sufficient  as  color  title  to  the  whole,  such  possession  by  the 
grantee  constitutes  a  disseisin  of  those  who  would  otherwise 
be  his  co-tenants,  and  prescription  will  be  established  against 
them  in  his  favor  after  a  period  of  seven  years^  Street,  et.  al. 
V.  Collier,  et.  al.,  118  Ga.  470,  45  S.  E.  294,  The  granting  of 
adverse  possession  in  favor  of  one  co-tenant  is  interrupted  by 
the  bringing  of  an  action  against  the  other  to  recover  the  land, 
the  possession  of  the  latter  being  also  in  law  the  possession  of 
the  former,  although  only  the  one  Against  whom  the  suit  was 
instituted  was  actually  in  occupation  of  the  land.  Locklear  v. 
BuUard,  et.  al.,  133  N.  C.  260,  45  S.  E.  580.  Case  holding 
the  acts  of  one  tenant  in  common  to  amount  to  an  ouster  of  his 
co-tenant  so  as  to  create  title  in  the  former  by  adverse  posses- 
sion. Blankenhom  v.  Lenox,  et.  al.,  123  Iowa  67,  98  N.  W. 
556.  Title  by  adverse  possession  is  acquired  against  a  tenant 
in  common  where  there  is  an  ouster  by  the  co-tenant  giving  a 
deed  of  the  whole  tract  to  another  and  the  grantee  maintains 
possession  for  twenty  years  after  ten  years  have  elapsed  since 
the  tenant  in  common's  disability  of  coverture.  Merryman  v. 
Cumberland  Paper  Co.  of  Alleghany  Co.,  98  Md.  223,  56  Atl. 
364.  The  possession  of  one  of  several  joint  claimants  to  land 
is  not  adverse  to  such  of  the  female  claimants  as  have  exe- 
cuted to  him  a  deed  invalid  on  account  of  their  coverture,  but  is 
that  of  a  joint  tenant ;  and  in  any  event,  on  account  of  such 
coverture,  the  statute  will  not  run  against  them  while  it  con- 
tinues. Farnish,  Admr.,  v.  Lilly,  et.  al.  (Ky.  1905), 
84  S.  W.  737.  The  possession  of  some  of  several  co-parceners 
of  land  will  be  construed  as  being  possession  of  the  others 
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abo,  and  not  as  adverse  to  the  other ;  and  hence  the  husband 
of  one  who  never  entered  may  claim  curtesy  in  his  wife's 
share.  Bragg  v.  Wiseman  et.  al  (W.  Va.  1904),  47 
S.  E.  90.  If  a  co-tenant  claims  to  have  held  adversely  cogent 
proof  must  be  produced  showing  acts  of  an  unequivocal  char- 
acter and  of  such  inherent  nature  as  to  impart  information  and 
give  notice  to  his  co-tenant  of  actual  disseizin.  A  possession 
originally  friendly  may  not  be  turned  into  an  adverse  posses- 
sion by  a  mere  change  in  mental  attitude  or  by  the  caprice  of 
the  possessor.  Coberly  v.  Coberly,  189  Mo.  i,  87  S.  W.  960. 
The  exclusive  possession  of  land  by  one  of  several  co-tenants, 
being  open  and  notorious,  and  accompanied  by  exercise  of 
dominion  inconsistent  with  the  rights  of  the  other  co-tenants, 
constitutes  a  disseizin,  and  from  the  time  when  knowledge  of 
such  acts  and  claims  is  brought  home  to  his  co-tenants,  his 
possession  becomes  adverse  to  them.  Among  such  acts  of  do- 
minion are  the  making  of  improvements,  the  receiving  of  rents 
and  profits,  and  the  payment  of  all  taxes.  Refers  v.  Miller, 
ct  al.,  W.  Va.  1904,  475  S.  E.  354.  It  was  held  that  where  one 
co-tenant  maintains  open,  notorious  and  exclusive  possession 
as  sole  owner,  keeps  up  the  property,  takes  the  rents  and 
profits,  pays  the  taxes  and  acts  in  such  a  way  with  regard  to 
the  property  as  to  denote  his  intention  of  ignoring  his  co- 
tenants'  interests,  his  possession  is  adverse  to  them  from  the 
instant  they  know  of  his  acts  and  claims.  Cochran  v.  Cochran, 
55  W.  Va.,  178,  46  S.  E.  924.  To  constitute  adverse  posses- 
sion by  one  tenant  in  common  against  his  co-tenants,  there 
must  be  outward  notorious  acts  of  exclusive  ownership  of 
such  a  nature  as  to  impart  information  and  give  notice  to  the 
co-tenants  of  the  intended  disseizin.  Golden  v.  Tyer,  180  Mo. 
196, 79  S.  W.  143.  Where  a  joint-tenant  bought  up  the  inter- 
ests of  all  the  others  except  one  and  claimed  openly  and 
notoriously,  to  have  bought  that  one,  his  possession  was  actual 
adverse  and  hostile  to  the  remaining  joint-tenant  who  lived 
near  him.  Culver  v.  Culver's  Administrator  (Ky.  1903) 
74  S.  W.  1074.  Where  one  of  several  tenants  in  com- 
mon executed  deeds  purporting  to  convey  the  entirety  of  the 
premises  to  certain  persons  who  paid  value  and  took  possession 
after  examining  the  title  and  claimed  to  be  sole  owners  in  fee,^ 
and  these  grantees  conveyed  by  like  deeds  to  others  who  like-  * 
wise  paid  a  valuable  consideration  and  examined  the  title,  the 
er^trv  of  these  latter  grantees  operated  as  an  ouster  of  all  the 
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co-tenants.     Brigham   v.   Reav    (Mich.    1905),   102  N.  W. 
Rep.  847. 

Sec.  35-  Landlord  and  tenant-  "A  contract  of 
leasing  or  renting  is  not  essential  to  the  holding 
of  'possession.  Cobb  v.  Robertson  (Texas  1905),  86 
under  the  title  of  another,  and  hold  by  permission  or  suffer- 
ance, he  is  estopped  to  deny  such  title  and  the  possession — is 
that  of  the  owner."  And  therefore  where  the  tenants  held 
possession  for  the  statutory  period  recognizing  one  of  two 
claimants  as  landlord,  the  latter  has  acquired  title  through 
their  adverse  possession  as  against  the  other.  The  fact  that 
the  tenants  were  uncertain  as  to  the  real  ownership  and  ex- 
pressed their  willingness  to  lease  of  the  other  party,  in  the  ab- 
sence of  contract  of  lease,  does  not  constitute  an  abandonment 
of  possession.  Cobb  v.  Robertson  (Tex.  1905),  86 
S.  W.  747.  Where  the  defendant  procured  a  lease  from  a 
city  of  land  which  he  claimed  as  his,  merely  for  the  purpose 
of  removing  a  cloud  upon  his  title,  the  presumption  of  the 
recognition  of  the  title  of  the  lease  is  rebutted  and  his  posses- 
sion adverse.  Broad  v.  Beatty,  73  Ark.,  106,  83  S.  W.  339. 
When  a  tenant  goes  into  possession  of  a  large  tract  or  an 
agreement  that  he  is  to  have  a  part  thereof  for  preserving  the 
landlord's  right  to  the  remainder  and  improves  and  becomes 
entitled  to  a  part  under  the  contract,  the  relation  of  landlord 
and  tenant  then  ceases  though  the  landlord  withholds  the  deed, 
and  the  latter  will  thereafter  be  no  longer  con- 
sidered as  in  constructive  possession  through  his  tenant  of  the 
remainder.  Wm.  Carlyle  &  Co.  v.  Pruett  et.  al.  (Tex. 
1904)  84  S.  W.  372  (Tex.  Civ.  App.)  A  user  which  is  per- 
missive while  the  person  making  it  is  a  tenant  of  the  owner 
of  two  adjoining  lots  of  land,  becomes  adverse  after  the 
conveyance  of  one  lot  to  another  and  the  attornment  of  the 
tenant  to  the  new  owner,  and  is  not  imputed  to  the  former 
tenancy.  Wishart  v.  McKnight,  184  Mass.  283,  68  N.  E. 
Rep.  237.  In  order  to  recover  for  the  use  and  occupation 
of  land  where  the  relation  of  landlord  and  tenant 
is  not  shown  to  exist,  the  plaintiff  never  makes 
out  his  title  as  he  would  in  ejectment  for  the  foundation 
of  the  action  is  the  appropriation  by  the  defendant  to  his  use 
of  the  plaintiff's  property,  and  the  evidence  in  Illinois  Cent.  R. 
CO.  v.  Ross,  Ky.  813,  S.  W.  635,  was  held  insufficient  to 
show  title  in  the  plaintiff. 
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Sec  36.  Estoppel  to  claim.  Title  by  adverse  pos- 
session. A  city  cannot  claim  title  by  adverse  possession 
where  taxes  and  assessments  have  been  charged  to  and  col- 
lected from  the  owner.     Hirse  v.  Strode,         (Idaho  1904) 

7J  Pac.  634,  Where  land  is  claimed  by  adverse  user, 
evidence  that  the  claimants  were  contesting  with  others  their 
claim  of  a  preference  right  to  purchase  these  lands  is  wholly  in- 
consistent dith  the  idea  of  adverse  possession.  City  of  Port 
Townsend  v.  Lewis,  34  Wash.  413,  75,  p.  9S2.  If,  by  oc- 
cupancy up  to  a  fence  which  does  not  stand  on  the  true  line, 
one  of  two  adoining  owners  has  acquired  title  to  a  part  of  the 
other's  land  by  adverse  possession,  this  title  is  not  divested  by 
an  agreement  to  have  a  survey  made.  Lamb  v.  Lamb 
(Mich.  1905),  102  N.  W.  Rep.  645.  The  acceptance  by 
one  in  adverse  possession  of  land  of  a  lease  or  contract 
for  the  purchase  of  the  land  from  the  owner  thereof  is  such 
an  acknowledgment  of  the  owners'  title  as  breaks  the  con- 
tinuity of  the  adverse  possession,  and  the  statute  docs  not 
begin  to  run  again  until  the  party  claiming  adversely  re- 
pudiates such  title.  Olson  v.  Burk  (Minn.  1905), 
103  N.  W.  Rep.  335.  It  was  held  that  a  "war- 
ranty deed  regular  upon  its  face"  is  admissible  "without 
first  showing  possession  under  it."  Under  Utah  Revised 
Statutes  286,  the  burden  is  on  the  party  claiming  title  by  ad- 
verse possession  "to  establish  the  fact."  A  letter  which 
"shows  a  recognition  of  the  interest  of  the  defendant  in  the 
property  by  the  person  who  is  now  claiming  to  have  held  ad- 
verse possession  at  the  very  time  she  wrote  the  letter"  is  ad- 
missible. English  V.  Openshaw,  28  Utah  241,  78  Pacific  476. 
The  record  of  a  prior  sale  to  another  person  does  not  prevent 
one  who  has  been  in  possession  as  owner  for  10  years  from 
acquiring  title  under  Arts.  3478  and  3479  of  the  Civil  Code. 
Wells  v.  Goss,  no  La.  347,  34  South.  470.  When  a  man  re- 
mained in  possession  of  land  for  the  statutory  period  in  con- 
sequence of  a  parol  agreement  which  was  either  in  considera- 
tion of  his  surrendering  a  right  of  way  over  the  owner's  land 
or  without  any  consideration  whatever  it  was  held  that  the 
possession  must  have  been  adverse  rather  than  amicable.  Ad- 
missions apparently  inconsistent  with  such  ownership  if  made 
after  the  statutory  period  "do  not  constitute  an  estoppel,"  but 
should  go  to  the  jury  for  what  they  are  worth  on  the  question 
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of  fact  involved.     Murphy  v.  Roney  (Kentucky  1904),  82 
S.  W.  396. 

Sec*  37.  Railroad  right  of  way — Highway.  Where  the 
defendant  was  not  in  continuous  adverse  possession  of  land 
owned  by  a  railroad  and  appropriated  to  a  public  use  until  1868 
it  was  held  that  Missouri  Revised  Statute  1865,  Chapter  191, 
Section  7,  which  takes  land  appropriated  to  a  public  use  out 
of  the  operation  of  the  Statute  of  Limitations  applied  and  the 
defendant  acquired  no  title.  Kansas  City  &  N.  Connecting  R. 
Co.  V.  Baker,  183  Mo.  312,  82  S.  W.  85.  Title  to  land  used 
by  electric  railways  is  not  acquired  by  adverse  possession. 
Conn.  Acts  of  1903,  Ch.  85.  The  acquisition  of  title  by  ad- 
verse possession  of  a  railroad  or  street  railway  company 
is  prohibited  by  Conn.  Acts  of  1905,  Ch.  i. 

As  to  rights  in  a  railroad  right  of  way  by  adverse  pos- 
session, see  post,  §  543. 

Where  a  landowner  remained  in  possession  of  a 
part  of  a  strip  of  land  which  he  had  granted  to  a 
railroad  for  a  right  of  way,  in  the  absence  of  evidence  that 
such  holding  was  adverse  and  with  the  knowledge  of  the 
railroad,  his  possession  would  be  construed  as  subservient 
to  the  rights  of  the  railroad.  Chicago  M.  &  St.  P.  Ry.  Co. 
V.  Snyder,  120  Iowa  532,  95  N.  W.  Where  the  owner  of 
a  mill  abutting  on  a  railroad  erects  railroad  scales 
within  the  right  of  way  and  the  railroad  company  builds  a 
spur  track  connected  with  the  scales,  and  the  track  and  scales 
are  regularly  used  by  the  railroad  company  for  delivering  its 
cars  to  the  mill-owner,  the  possession  of  the  land  occupied  by 
the  scales  cannot  be  regarded  as  adverse  or  hostile  to  the  rail- 
road company.  Michigan  Milling  Co.  v.  Ann  Arbor  R.  Co. 
(Mich.  1904),  loi  N.  W.  Rep.  574.  If  a  railroad  com- 
pany is  granted  a  portion  of  public  land  by  Act  of  Congress, 
and  the  land  is  occupied  by  one  claiming  adversely,  the  statute 
of  limitations  begins  to  run  against  the  railroad  company  as 
soon  as  it  acquires  title  by  filing  its  map  of  definite  location 
and  is  not  suspended  during  the  pendency  of  litigation  in  the 
United  States  Land  Office  between  the  grantee  and  another 
railroad  company  which  claims  a  paramount  right  in  the  land. 
Sage  V.  Rudnick,  91  Minn.  325,  100  N.  W.  Rep.  106;  revising^ 
on  rehearing,  former  opinion  reported  in  89  N.  W.  Rep. 

89. 
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The  presumption  that  a  railroad  company  acquired  a 
rigbt  of  way  of  the  maximum  statutory  width,  fifty  feet  on 
either  side  of  the  middle  line  of  its  track,  is  overcome  by  proof 
that  another  erected  a  fence  thirty  feet  from  such  middle  line 
and  occupied  land  within  such  fence  for  25  years  without  ob- 
jection. Cedar  Rapids  Canning  Co.  v.  Burlington  C.  R.  &  N. 
Ry  Co.,  120  Iowa  725,  95  N.  W.  195.  Occupancy,  by  an  in  • 
dividual,  of  parts  of  the  right  of  way  of  a  railroad  company 
obtained  by  condemnation  proceedings,  with  elevators,  gran- 
aries, coal  sheds,  and  similar  structures,used  in  carrying  on  his 
business,  and  by  the  company  as  a  common  carrier,  will  not  be 
treated  as  adverse  or  under  claim  of  title,  unless  actual  notice 
of  such  claim  is  brought  home  to  the  company,  or  his  conduct 
is  such  that  the  company  must  necessarily  infer  that  he  did  not 
intend  to  recognize  its  right  to  use  the  land  when  occasion 
shoulld  arise.  Roberts  v,  Sioux  City  &  P.  R.  R  Co.  (Neb. 
(102  N.  W.  Rep.  60).  See  the  opinion  of  the  court, 
the  dissenting  opinion  of  Holcomb,  C.  J.,  and  the  concurring 
opinion  of  Sedwick,  J.,  for  an  exhaustive  examination  of  the 
authorities. 

The  use  for  agricultural  purposes,  such  as  grazing  and 
cultivation,  by  adjoining  landowners,  of  otherwise  unused  and 
unfenced  parts  of  the  right  of  way  of  a  railroad  company,  is 
not  inconsistent  with  or  adverse  to  the  enjoyment  of  the  ease- 
ment. Roberts  v.  Sious  City  &  P.  R.  R.  Co.  (Neb.  1905), 
102  N.  W.  Rep.  60.  Eee  t  he  opinion  of  the  court,  and 
the  dissenting  opinion  of  Holcomb,  C.  J.,  for  an  exhaustive 
examination  of  the  authorities.  Law  of  Missouri  (Rev.  S. 
1899,  §  2614)  providing  for  the  construction  of  ditches  by  rail- 
roads on  either  side  of  their  roadbeds  to  carry  oif  water  ob- 
structed thereby  is  an  innovation  upon  the  common  law  and 
has  reference  to  overflow  water  which  is  surface  water,  as  well 
as  water  from  rainfalls  and  melting  snow  and  an  action  will 
lie  at  the  instance  of  any  one  injured  by  reason  of  a  failure  to 
comply  with  it.  Cox  v.  Hannibal  &  St.  J.  R.  Co.,  174  Mo. 
588,  74  S.  W.  854. 

Highway.  Where  a  way  is  dedicated  or  granted  to  the 
public,  a  citizen  and  member  of  the  public  cannot  get  title  by 
adverse  possession  by  closing  the  street  or  way.  Hall  v.  Brey- 
fogle,  162  Ind.  494,  70  N.  S.  Rep.  883.  After  land  has  be- 
come a  public  highway  by  prescription,  a  person  cannot  acquire 
a  private  right  of  way  over  it  by  adverse  use  in  traveling  along 
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it.  Providence,  F.  R.  &  N.  Steamboat  Co.  v.  City  of  Fall 
River,  187  Mass.  47,  72  N.  E.  Rep.  338.  No  prescriptive  title 
can  be  acquired  to  any  part  of  a  public  road  or  highway ;  nor 
can  a  prescriptive  right  be  acquired  against  a  city  by  an  owner 
of  property  to  have  artificial  obstructions  erected  in  front  of 
his  property,  erected  for  the  carrying  off  of  water,  remain  in 
the  condition  in  which  they  existed  when  the  owner  acquired 
title.  Langley  v.  City  Council  of  Augusta,  118  Ga.  590,  45 
S.  E.  486.  Adverse  user  of  a  private  individual  for  over  20 
years  does  not  extinguish  a  public  highway,  even  where  the 
individual  has  had  exclusive  possesion  of  the  whole  way. 
Knowles  v.  Knowles,  25  R.  i,  464;  55  Atl.  755.  To  establish 
a  highway  by  prescription,  there  must  be  a  user  by  the  general 
public  under  a  claim  of  right,  and  which  is  adverse  to  the  oc- 
cupancy of  the  owner  of  the  land,  of  some  particular  or  defined 
way  or  track,  uninterruptedly,  without  substantial  change,  to 
recover  the  land.  Bleck  v.  Keller  (Neb.  1905),  103  N. 
W.  Rep.  674).  See  the  opinion  for  an  application  of  these 
principles  to  particular  facts.  A  user  of  a  highway  by  the 
public  under  a  claim  of  right  for  more  than  fifteen  years  is 
sufficient  to  establish  a  public  highway.  Porter  v.  City  of 
Clinton    (Ky.  1903),  74  S.  W.  232. 

Sec.  38.  Conveyance  of  land  in  adverse  possession  of 
another.  The  grant  of  land,  held  adversely  under  claim  of 
title  by  a  grantor  who  has  not  taken  rent  or  been  in  possession 
for  a  year  prior  to  the  grant,  is  void  as  an  act  of  maintenance 
even  after  passage  of  Rev.  Codes,  §  7002,  and  such  a  grantee 
cannot  maintain  in  his  own  name  an  action  under  such  deed 
for  the  land  against  an  adverse  claimant.  Galbraith  v.  Paine, 
et.  al.,  12  N.  Dak.  164,  96  N.  W.  258. 

Sec.  39.  Public  property — State  and  municipal  cor- 
porations. 

Where  certain  government  land  is  fenced  before  the 
government  surveys  are  made  and  after  survey  it  is  found  that 
part  of  the  adjoining  lot  has  been  fenced  in,  such  possession 
is  not  adverse  to  the  owner  of  the  adjoining  land.  Suhsdorf 
V.  Humphrey,  36  Wash,  i,  yy  p.  1071.  After  the  passage  of 
St.  1867,  p.  676,  c.  275  (Rev.  Laws,  c.  202,  §30)  a  title  by 
disseisin  could  not  be  acquired  in  property  below  high  water 
mark.     Bradford  v.  Metcalf,  185  Mass.  205,  70  N.  E.  Rep.  40. 
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Gen.  St  1866,  c  191,  §7  of  Mo.,  providing  that  nothing  con- 
tained in  any  statute  of  limitation  shall  apply  to  any  lands  be- 
longing to  the  state  is  prospective  in  its  operation.  Dice  v. 
Hamilton,  178  Mo.  81,  JJ  S.  W.  Rep.  299. 

A  good  title  against  a  city  may  be  obtained  by  adverse 
possession.  Schneider  v.  City  of  Detroit,  et.  al.,  135  Mich. 
570;  98  N.  W.  258.  In  Nebraska,  prior  to  the  enactment  of 
Ch.  79,  p.  335,  Laws  of  1899,  title  by  adverse  possession 
could  be  established  in  lands  owned  by  municipal  corporations, 
the  same  as  in  those  owned  by  private  individuals.  City  of 
Wahoo  v.  Netheway,  (Nev.  1905),  102  N.  W.  Rep.  86. 
In  the  absence  of  regulations  to  the  contrary,  the  repeated 
use  for  the  purpose  of  drivirig  and  walking  of  a  part  of  an  open 
common,  is  an  exercise  of  a  right  in  the  public  and  is  not 
ground  for  title  by  prescription.  McKay  v.  Town  of  Reading, 
184  Mass.  140,  68  N.  E.  Rep.  43.  The  statute  of  limitations 
does  not  run  against  a  municipal  corporation  in  respect  to 
streets  and  property  held  for  public  use,  therefore  the  adverse 
possession  of  such  property,  no  matter  how  long  continued,  is 
of  no  effect.  Owen  v.  Village  of  Brookport,  208  111.  35,  69 
N.  E.  Rep.  952.  Occupancy  and  assertion  of  title  against  a 
city,  to  the  edge  of  a  sidewalk,  by  an  abutting  owner  who  has 
not  made  valuable  improvements  in  reliance  on  acquiescence 
by  city  officials,  do  not  give  him  title  by  adverse  possession, 
the  ordinary  rule  not  applying  as  against  public  corporations. 
Markham  v.  City  of  Anamosa,  122  Iowa  689,  98  N.  W.  493. 
When  in  grading  and  macadamizing  a  street,  a  city  left  an  old 
house  which  encroached  upon  the  true  location  of  the  street  for 
dimany  years  as  it  was,  such  action  did  not  give  the  owner  any 
right  to  the  part  of  the  street  left  unimproved,  since  a  city 
has  a  right  to  improve  a  street  or  any  part  of  it  in  any  manner 
and  to  any  extent  as  may  seem  proper,  and  it  is  not  estopped 
or  barred  from  asserting  title  to  the  strip  of  street  encroached 
upon.  City  of  Columbia  v.  Bright,  179  Mo.  441,  79  S.  W.  151. 
Under  the  Kentucky  statute  (St.  1903,  §  2546,  first  enacted  in 
1873),  providing  that  the  statute  of  limitations  shall  not  begin 
to  run  in  respect  to  actions  by  municipal  corporations  for  the 
recovery  of  any  street  until  the  proper  authorities  had  been 
notified  in  writing  of  the  adverse  possession  by  the  one  in 
possession,  an  instruction  that  where  no  such  notice  was  given 
the  defendant  must  have  had  an  adverse  possession  for  more 
than  15  years  prior  to  the  date  of  the  Act  (1873),  was  held 
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proper.    Davis  v.    City    of  Clinton,  Ky.,  79  S.  W. 

259. 

Acts  of  disseisin  and  of  letting  of  land  done  by  a  town  in 
connection  with  land  the  tftle  to  which  it  claims,  has  the  same 
effect  as  to  getting  title  by  prescription  as  when  done  by  any 
other  corporation  or  by  an  individual.  Murphy  v.  Common- 
wealth, 187  Mass.  361,  73  N.  E.  Rep.  524.  No  titl^  by  adverse 
possession  can  be  acquired  to  parts  of  a  lake-bed,  title  to  which 
is  in  the  State  or  Federal  government.  Carr  v.  Moore,  119 
Iowa  152,  93  N.  W.  52. 


ALIENS 

Sec.  40.  Statutory  disabilities  of  aliens  to  hold  real 
estate.  The  Missouri  Statute  (Rev.  St.  1899,  §§  4764  and 
4766)  providing  that  aliens  may  not  acquire  or  hold  real  estate, 
and  for  forfeiture  to  the  State  upon  action  by  it,  does  not  make 
a  contract  for  exchange  of  land  by  an  alien  void  or  entitle 
him  to  a  reconveyance  of  land,  under  it  since  he  took  a  de- 
feasible title.  Pembroke  v.  Huston,  180  Mo.  627,  79  S.  W. 
470  Grants  to  and  by  aliens,  prior  to  Jan.  i,  1905,  are  made 
valid  by  Del.  Laws  1904-5,  Ch.  195.  Sec.  2  of  the  Act  apr 
proved  Mch.  9,  1885,  providing  that  aliens  shall  take  lands  only 
by  devise  and  descent  and  that  such  lands,  if  unconveyed 
within  five  years,  shall  escheat  to  the  state,  is  amended  by  Ind. 
Laws  of  190,  Ch.  97.  The  acquistion,  ownership,  alienation 
by  deed,  devise,  or  otherwise  and  transmission  of  real  estate 
by  aliens,  with  the  repeal  of  all  existing  laws,  are  included  in 
Ind.  Laws  of  1905,  Ch.  130.  Titles  by  conveyance,  devise 
and  descent  from  aliens  are  made  valid  by  Del.  Laws  1903, 
Ch.  442.  Under  Kansas  Laws  1891,  p.  7,  c.  3,  §  i,  a  non- 
resident alien  could  take  title  to  land  by  purchase,  defeasible 
only  at  the  suit  of  the  state.  Madden  v.  State,  68  Kan.  658, 
75  P.  1023.  Sec.  I,  Act  of  June  15,  1897,  establishing  the 
rights  of  holders  of  real  estate  granted  to  them  by  aliens,  is 
amended  by  Pa.  Laws  of  1903,  No.  66.  Under  Wash.  Const., 
Art.  2,  §  33,  it  is  a  defence  to  condemnation  proceedings  by  a 
corporation  that  the  majority  of  its  stockholders  are  aliens. 
State  ex  rel.  Morrill  v.  Superior  Court,  33  Wash.  542,  74  P. 
686. 


ASSIGNMENTS  AND  BANKRUPTCY 

Sec  41.    Miscellaneous  notes. 

Alabama  Code  1896,  2158,  making  a  conveyance  of 
substantially  all  of  a  debtor's  property  equivalent  to  a  gen- 
eral assignment  construed.  Smith  v.  McCadden  &  McEle- 
vee,  138  Ala.  284,  (36  So.  376).  Claimants  against  an 
insolvent  corporation  for  labor  performed  upon  its  property 
shortly  before  the  receivership  are  entitled  to  be  paid  in 
preference  not  only  to  the  bondholders  but  to  the  ordinary 
or  mortgage  creditors,  their  labor  appearing  to  have  been 
necessary  to  the  continuance  of  the  business  of  the  cor- 
poration and  necessary  or  advantageous  to  the  mortgaged 
property  owned  by  it.         (Miss.),  L'Hote   v.    Boyer, 

38  So.  I.  If  a  debtor  executes  a  deed  of  property  to  secure 
some  of  his  creditors  a  bill  in  equity  cannot  be  maintained 
by  other  creditors  to  set  aside  the  deed  unless  they  pay  the 
claims  thus  secured.  Anderson  v.  McNeal,  34  So.  i,  82 
Miss.  542.  A  trust  deed  from  an  insolvent  debtor  of  all  his 
property,  in  consideration  that  the  grantee  should  convert 
the  property  into  money  and  pay  and  discharge  the  in- 
solvent's debts  is  valid  as  a  common-law  assignment  be- 
tween the  parties  and  subsequent  purchasers  of  the  prop- 
erty with  notice,  notwithstanding  a  failure  to  comply  with 
§  4227,  Minn.  Gen.  St.  1894,  and  is  voidable  only  at  the  in- 
stance of  creditors  and  subsequent  purchasers  in  good 
faith.  Lucy  v.  Freeman,  93  Minn.  274,  loi  N.  W.  Rep.  167. 
Suit  had  been  brought  by  the  state  on  the  bond  of  a  county 
court  clerk  to  recover  from  him  and  his  sureties  money 
appropriated  by  him.  His  real  estate  and  that  of  his  sure- 
ties had  been  attached.  To  effect  a  settlement  he  and  his 
sureties  executed  a  note  to  the  bank,  which  advanced  the 
necessary  amount;  and  he  transferred  to  it  all  his  real  es- 
tate. Suit  was  then  brought  by  a  general  creditor  to  have 
the  conveyance  declared  an  involuntary  assignment  for  the 
benefit  of  creditors  under  Ky.  St.  1899,  §  1910,  against 
preferences.  Held — no  preference,  since  at  the  time  of  the 
execution  of  the  deed  all  the  property  was  in  lien  to  the 


§  41,  42  ASSIGNMENTS    AND    BANKRUPTCY  76 

State,  to  which  the  sureties  would  have  been  entitled  to 
be  subrogated.  They  were  not  benefited  by  the  trust  deed. 
Stephens  v.  Wilson.  (Ky.  1903),  76  S.  W.  Rep.  180. 
Declaration  as  to  what  acts,  transfers,  etc.,  by  debtors  shall 
operate  as  general  assignments  for  the  benefit  of  creditors, 
Alabama  St.  1903,  No.  17.  Failure  of  assignees  to  procure 
order  of  court  shall  not  invalidate  conveyance  of  real  estate 
of  insolvent  debtors.    N.  J,  Laws  of  1904,  Ch.  126, 

Sec.  42.  Federal  bankruptcy — Power  of  trustee — Con- 
veyances and  liens.  Where  "a  state  court  appoints  a  re- 
ceiver to  take  charge  of  mortgaged  property  and  the  de- 
fendant is  subsequently  adjudicated  a  bankrupt,  the  trustee 
is  not  entitled  to  the  possession  of  the  mortgaged  property 
but  can  only  claim  the  surplus  remaining  after  the  pay- 
ment of  the  secured  debt,"  still  where  "the  main  purpose 
of  the  suit  in  the  state  court  is  to  inaugurate  insolvency- 
proceedings,  and  a  receiver  thereunder  takes  possession  of 
all  the  property  of  the  defendant,  his  possession  will  not 
be  saved  from  the  nullifying  effect  of  the  subsequent  bank- 
ruptcy because  it  also  incidentally  appears  that  the  peti- 
tioner had  a  mortgage  which  was  a  lien  on  some  of  the 
property,  and  that  it  might  be  enforced  in  the  progress  of 
the  administration  of  the  insolvent's  estate."  Merry  v. 
Jones,  119  Ga.  643,  46  S.  E.  861.  A  fraudulent  voluntary 
grantee  from  an  insolvent  grantor  is  accountable  to  the 
grantor's  trustee  in  bankruptcy  for  rents  and  profits  which 
he  should  have  received  from  the  conveyed  property.  By 
the  adjudication  of  bankruptcy  the  title  to  the  property 
vested  in  the  trustee,  the  lease  from  such  grantee  ceased  and 
the  tenant  thereunder  became  a  tenant  at  sufferance  of  the 
trustee.  Gray  v.  Chase,  184  Mass.  444,  68  N.  E.  Rep.  676. 
In  an  action  by  a  trustee  in  bankruptcy  to  set  aside  a  con- 
veyance of  land  by  the  bankrupt  to  his  wife  within  four 
months  of  filing  his  petition  in  bankruptcy,  the  sched- 
ule filed  by  the  bankrupt  is  to  be  regarded  as  mere 
hearsay  and  is  also  inadmissible  as  against  the  wife  on  the 
ground  that  a  husband  cannot  be  examined  as  a  witness 
against  his  wife  without  her  consent.  There  is  no  presump- 
tion that  such  a  conveyance  is  made  with  fraudulent  intent. 
Halbert  v.  Pranke,  91  Minn.  204.  97  N.  W.  Rep.  976.  Con- 
veyance by  a  bankrupt  of  property  not  exempt,  within  four 


77  BANKRUPTCY  §  42 

months  prior  to  his  bankruptcy  may  be  set  aside  by  the 
trustee.    Sherman   v.   Luckhardt,   67    Kan.  682,   74   P.    277. 
A  trustee  in  bankruptcy  cannot  assert  any  greater  right  in 
the  estate  of  the  bankrupt's  father  than  the  bankrupt  him- 
self  might    have    done.      Hicks    v.    Hickey,   (la.    1905), 
103  N.  W.  Rep.  469.    Under  §§  6a,  67e,  of  the  Bankruptcy 
Law,  an  insolvent  debtor  cannot  use  non-exempt  property 
for  the  purchase  of  a  homestead,   nor  can   he   use  such 
property  for  the  payment  of  a  mortgage  given  for  a  part 
of  the  purchase  price   thereof.     Clarke   v.  Sherman,    (la. 
1905),  103  N.  W.  Rep.  982.    Where  the  remainder  in  a  de- 
ceased wife's  estate  is  subject  as  endorser  to  the  surviv- 
ing husband's  debts,  it  was  held  that,  he  having  been  ad- 
judged a  bankrupt  and    his    curtesy    interest  sold    and    its 
rents  and   pp-ofits   sequestered,  the  court   should   retain   the 
balance  of  the  bankrupt's  life  estate  and  administer  it  in 
order  to  protect  the  remainder  estate  of  the  deceased  wife 
instead  of  turning  it  over  to  the  trustee  in  bankruptcy  of 
of  the  husband.    Alderson's  Adm.  v.  Alderson,  53  W.  Va. 
388,  44  S.  E.  313.    A  trustee  in  bankruptcy  cannot  treat  a 
transfer  by  the  debtor  as  absolutely  null  and  void,  for  all 
purposes,  even  if  such  transfer  is  declared  void  by  the  bank- 
ruptcy statute  and  the  giving  of  it  constitutes  the  very 
reason  for  the  adjudication  as  a  bankrupt  of  the  transferrer ; 
the  trustee  must  first  establish  the  fact  that  the  preference 
is  void  in  proceedings  instituted  to  set  it  aside.    Traders' 
Ins.  Co.  of  Chicago  v.  Mann,  118  Ga.  381,  45  S.  E.  426. 
Where  a  policy  of  fire  insurance  is  transferred  by  assign- 
ment by  a  debtor,  previous  to  his  bankruptcy,  to  a  creditor, 
and  the  creditor  afterward  surrenders  it  without  writing 
to  the  trustee  in  order  to  have  his  debt  proved  as  an  unse- 
cured   claim,    the    trustee    suing    upon    the    policy    may 
amend  by  substituting  the  creditor's  name  as  plaintiff  -for 
his  own,  the  former  being  still  the  holder  of  the  bare  legal 
title,  while  the  trustee  has  the  beneficial  interest  therein. 
In  such  a  case  a  reassignment  in  writing  by  the  creditor 
would  be  necessary  to  enable  the  trustee  to  sue  in  his  own 
name  upon  the  policy.     Traders'  Ins.   Co.  of  Chicago  v. 
Mann,  118  Ga.  381,  45  S.  E.  426.    Where  one  has  obtained 
a  judgment  against  one  who  within   four  months   there- 
after is  adjudicated  bankrupt,  the  judgment  being  upon  a 
note  containing  a  waiver  of  homestead  exemption  in  land 
set  apart  as  the  bankrupt's  property  in  which  exemption 
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is  allowed  by  state  law,  the  lien  of  such  a  judgment  is  not 
barred  as  against  the  land  exempted,  since  they  are  ex- 
cepted from  the  conveyance  to  the  assignee  and  the  Federal 
court  has  no  powej  to  administer  them,  and  the  creditor 
may,  if  he  has  not  proved  his  claim  in  bankruptcy,  proceed, 
after  the  discharge,  to  enforce  his  right  against  such  prop- 
erty ip  the  courts  of  the  state.  McKenney  v.  Cheney,  ii8 
Ga.  387,  45  S.  W.  433.  §  67f  of  the  national  bankrupt 
act  (Act  July  i,  1898,  c.  541,  30  Stat.  565,  U.  S.  Comp.  St. 
1901,  p.  3450)  applies  to  cases  of  voluntary  and  involun*^ 
tary  bankruptcy  alike.  This  section  is  applicable  only  as 
against  the  trustee  and  person  claiming  under  him,  and 
does  not,  as  against  other  parties,  avoid  the  levies  and  liens 
specified  therein,  its  object  being  the  prevention  of  prefer- 
ences. McKenney  v.  Cheney,  118  Ga.  387,  45  S.  E.  433. 
A  note  made  by  a  person  not  insolvent  which  provided 
that  in  case  of  non-payment  the  maker  would  give  a  deed 
of  certain  land  is  enforceable  either  as  a  title  bond  or  a 
mortgage  and  the  fact  that  the  deed  called  for  was  not 
given  until  within  four  months  of  a  petition  in  bankruptcy 
does  not  render  the  conveyance  invalid  under  §  67  of  the 
Bankruptcy  of  1898.  30  St.  564,  c.  541  (U.  S.  Comp.  St. 
1901,  p.  3449).  Mercer's  Trustee  v.  Mercer,  (Ky.  1903), 
74  S.  W.  285. 
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8ec.  43.  As  to  what  constitutes  a  bona  fide  purchaser 
— General  principles  and  particular  cases. 

Purchasers  for  value  without  notice  of  any  fact,  cir- 
cumstances or  fraud  connected  with  transactions  with  re- 
gard to  land,  except  such  as  they  were  charged  with  by 
reason  of  a  Us  pendens  afterwards  abandoned,  have  a  clear 
title.  Bristow  v.  Thackson,  187  Mo.  332,  86  S.  W.  94.  The 
defendant  in  Goodwynne  v.  Bellerly,  116  Ga.  901,  43  S.  E. 
275,  was  held  to  be  a  bona  fide  purchaser  without  notice 
in  that  there  was  nothing  to  put  him  upon  inquiry  and  also 
in  that  the  agents  who  acted  in  the  transaction  and  had 
notice  were  not  his  agents.  The  fact  that  children  of  the 
owner  of  land  resided  on  it  from  their  birth  to  their  ma- 
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jority  does  not  put  a  purchaser  upon  inquiry  as  to  any 
equity  in  them  and  prevent  him  from  being  a  bona  fide 
purchaser  without  notice.  Goodwynne  v.  Bellerly,  ii6  Ga. 
901,  43  S.  E.  275.  It  was  held  that  where  a  wife's  money 
was  used  to  buy  land  to  which  the  husband  took  title  in 
his  own  name  without  her  knowledge  or  assent,  her  secret 
equity  cannot  be  claimed  as  against  a  third  party  who 
loaned  the  husband  money  on  his  apparent  owenrship,  and 
took  a  mortgage  thereon,  and  later  got  a  judgment  on  his 
debt  Dill  v.  Hamilton,  118  Ga.  208,  44  S.  E.  989.  Where 
a  minor,  acting  under  an  order  of  court  which  was  valid 
upon  its  face  removing  his  liability,  as  provided  by  the 
Arkansas  law  (Sand  &  H.  Dig.  §  11 19),  made  a  sale  of  land 
which  was  tainted  with  fraud,  it  was  held. that  innocent 
purchasers  for  value  from  his  grantee  wouldl  be  protected 
and  t  hat  the  sale  could  not  be  set  aside.  Young  v.  Hiner, 
^2  Ark.  299,  79  S.  W.  J062.  If  a  sale  of  a  minor's  prop- 
erty be  by  private  sale,  contrary  to  the  provisions  of 
Civ.  Code  (La),  Art.  341,  the  purchaser  is  in  bad  faith 
but  the  llatter'sgrantee  if  he  has  no  knowledge  of  the 
violation  of  the  code,  takes  a  good  title ,  even  though 
a  careful  exeamination  of  the  records  would  show  the 
defect.  Blair  v.  Dwyer,  no  La.  332,  34  So.  464. 
Where  a  half  interest  to  land  was  conveyed  to  an 
attorney  for  services  rendered  it  was  held  that  he  and 
his  grantee  were  innocent  purchasers  for  value  and  as  such 
were  not  affected  by  a  prior  unrecorded  deed  of  trust  of 
the  same  property  since  by  the  Texas  law  (Rev.  Stat.  1895, 
Art.  4640),  such  a  conveyance  was  void.  Garner  v.  Boyle, 
97  Tex.  460,  79  S.  W.  1066.  Where  a  person  made  a  con- 
tract to  deliver  fruit  grown  on  trees  to  be  set  out  on  land 
not  his  own,  a  purchaser  for  value  without  notice  of  any 
lecral  or  eqiiitable  claim  against  the  land  or  the  fruit  from 
the  trees  thereon  is  not  bound  by  the  knowledge  of  her 
vendor — ^the  owner  of  the  land — of  these  facts.  Thompson 
V.  Stark,  (Ky.  1904),  79  S.  W.  202.  A  party  giving 
a  valid  extension  of  the  time  of  payment  of  a  pre-ex- 
isting debt,  and  taking  a  mortgage  as  security  for  the 
same,  is  a  bona  fide  purchaser  for  value  of  the  mortgage 
within  the  meaning  of  a  recording  act.*  O'Brien  v.  Fleck- 
enstein,  i8o  N.  Y.  350,  73  N.  E.  Rep.  30.  A  widow  of  a 
^antee  under  an  unrecorded  deed  living  on  the  property 
with  her  second  husband  who  has  taken  a  deed   to  the 
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property  from  the  deceased  husband's  grantor,  does  not 
hold  in  such  a  way  as  to  give  notice  to  a  purchaser  from 
her  second  husband  of  rights  inuring  to  her  under  an  unre- 
corded deed  to  her  first  husband.  Her  joining  in  a  deed 
by  her  second  husband  gave  notice  that  she  had  no  latent 
equities  in  the  property.  A  bona  fide  purchaser  for  value 
without  notice  of  an  unrecorded  deed  over  50  years  old 
who  has  a  perfect  record  title  back  to  the  government  has 
good  title  and  cannot  be  ousted  by  the  children  of  the 
grantee  under  the  unrecorded  deed.  Gray  v.  Lamb,  207 
111.  258,  69  N.  E.  Rep.  794. 

A  company  bought  land  and  has  it  conveyed  to  A 
absolutely.  After  such  conveyance  had  been  made  and 
the  deed  recorded,  A  signed  a  declaration  of  trust  in 
favor  of  the  company  but  such  declaration  was  never  re- 
corded in  the  registry.  Without  any  knowledge  of  such 
declaration  B  attached  the  property  in  a  siiit  against  A^ 
personally,  received  judgment,  got  an  execution  which  was 
levied  on  the  land  and  at  the  sale  thereof  B.  bought  it  in. 
It  was  contended  that  B  had  notice  of  the  trust  for  the 
forrowing  three  reasons.  First:  Because  the  convey- 
ance from  the  company  to  A  was  by  a  warranty  deed,  for 
a  stated  consideration  of  $1  which  contained  the  following 
recital:  "This  conveyance  is  made  and  executed  pursuant 
to  a  resolution  of  the  Board  of  Directors  of  the  X  Com- 
pany;" Second:  For  the  reason  that  at  a  meeting,  in  the 
City  Hall,  of  citizens  and  contract  holders,  the  lots  were 
allotted  to  the  purchasers,  which  meeting  was  so  public 
in  its  nature  as  to  constitute  notice  to  B.  Third:  For 
the  reason  that  one  C,  who  was  vice  president  of  the  Y 
company  and  at  the  time  a  Director  of  the  B  bank,  nego- 
tiated with  the  X  company  for  the  purchase  of  a  lot,  and 
thereby  learned  that  it  owned  said  lots.  The  Court  said, 
"We  do  not  think  any  of  these  reasons  are  sufficient  to 
charge  B  with  notice  of  the  alleged  trust,  either  actual  or 
constructive.  The  deed  in  question  does  not  show  that 
the  conveyance  was  less  than  a  conveyance  of  the  fee.  Nor 
do  we  think  that  the  meeting  referred  to  even  tends  to 
prove  a  trust  relation  between  the  parties.  There  is  noth- 
ing in  the  evidence  tending  to  show  that  any  of  the  officers 
of  the  B  bank  were  at  the  public  meeting  claimed  to  have 
been  held  in  the  City  Hall,  or  that  they  had  any  notice 
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thereof.  It  can  scarcely  be  contended  that  every  citizen 
in  a  city  is  charged  with  notice.  *  *  *  There  is  no  pre- 
sumption of  law  that  the  Director  C  communicated  to  B  any 
knowledge  he  may  have  had  as  to  the  character  of  A's  title, 
and  he  was  under  no  legal  obligation  so  to  do."  Home  Savings 
&  State  Bank  v.  Peoria  Agricultural  &  Trotting  Soc,  206 
in  9, 69  N.  E.  Rep.  17.  When  an  attorney  who  was  about 
to  have  a  deed  to  his  client  executed  was  told  by  the  coun- 
sel for  a  trust  company  that  the  latter  had  an  unrecorded 
mortgage,  it  was  held  that  the  client  was  bound  by  such 
notice  and  was  not,  therefore,  a  bona  fide  purchaser  for 
value.    Allison  v.  Falconer,        (Ark.  1905)  87  S.  W. 

639.  It  was  held  that  a  company  who  bought  shingles  by 
crediting  the  owner  with  the  price  of  them  on  his  prior 
indebtedness  to  the  company  was  not  a  purchaser  for  value 
and  therefore  did  not  take  clear  of  a  mechanics*  lien  on 
the  shingles.  Bard  v.  Van  Etten,  72  Ark.  494,  82  S.  W. 
836.  The  doctrine  of  innocent  purchaser  does  not  apply  to 
sales  under  decrees  foreclosing  mortgages  since  the  sales 
must  be  confirmed  by  the  court.  Cooper  v.  Ryan,  73  Ark. 
37»  83  S.  W.  328.  Where  under  an  agreement  between  a 
mortgagor,  an  assignee  of  the  mortgage  and  a  third  party, 
whereby  the  third  party  was  to  take  up  the  mortgage,  the 
mortgagor  conveyed  to  the  third  party  who  did  not  record 
his  deed  but  mortgaged  to  tHe  assignee,  without,  however, 
taking  up  the  old  mortgage  and  then  the  original  mort- 
gagor conveyed  the  same  land  to  a  purchaser  for  value  it 
was  held  that  the  latter  took  with  notice  of  and  subject 
to  the  original  mortgage  but  not  to  the  second  mortgage. 
Collins  V.  Davis,  132  N.  C.  106,  43  S.  E.  579.  It  was  held 
that  one  "having  previous  personal  knowledge  of  the  claim 
of  another  to  certain  property,  who  with  the  intent  of  de- 
feating that  claim  attempts  to  purchase  the  propei:ty,  has. 
no  standing  in  any  court  of  equity."  Sanford  v.  Easta- 
butchie  Lumber  Co.,  83  Miss.  478,  (36  So.  10). 


BOUNDARIES 

See  further  Description  of  Real  Estate,  §  132. 

Sec.  44.  Agreements  fixing.  When  adjoining  own- 
ers, being  uncertain  as  to  the  exact  boundary  between  their 
lands,  orally  agreed  that  a  certain  "drain"  should  constitute 
the  division  line  and  both  parties  continued  to  occupy  the 
land  in  accordance  with  the  agreement  for  fifteen  years 
it  was  held  that  equity  in  accordance  with  its  settled  policy 
to  discourage  controversies  would  enforce  the  oral  agree- 
ment. Frazier  v.  Mineral  Developement  Co.,  (Ky. 
1905)  86  S.  W.  982.    Where  for  many  years  a  fence 

had  constituted  the  division  line  between  two  owners  and 
the  parties  orally  agreed  to  change  the  line  by  placing  a 
stone  at  each  end  and  later  one  of  the  stones  having  disap- 
peared and  the  parties  being  unable  to  agree  to  have  a 
new  division  line  surveyed,  they  continue  to  occupy  by  the 
old  fence,  it  was  held  that  the  oral  agreement  was  not  con- 
summated and  would  therefore  not  be  enforced  and  the 
boundary  remained  as  before  along  the  fence.  Geoglegan 
V.  Turner  (Ky.  1904),  82  S.  W.  244.  Irrespective  of 
Civ.  Code,  §  3247,  providing  for  the  establishment  of 
boundary  lines  by  seven  years'  acquiescence  of  the  adjoin- 
ing owners,  evidenced  by  their  act  or  declaration,  such 
boundary  where  uncertain  or  disputed  may  also  be  estab- 
lished by  parol  agreement,  if  accompanied  by  possession  or 
by  some  further  execution  of  the  agreement  by  the  parties 
without  acquiescence  for  the  statutory  period:  such  an 
agreement  not  being  within  the  Statute  of  Frauds,  nor 
operating  as  a  conveyance,  as  neither  extending  or  passing 
a  title ;  but  recognizing  the  existing  titles,  and  seeking  only 
to  define  their  limits.  Farr  v.  Woolfolk,  118  Ga.  277,  45 
S.  E.  230.  Although  there  may  have  been  an  agreed  line 
between  the  former  proprietors  of  adjoining  tracts,  yet, 
if  the  monuments  have  been  moved  or  lost,  it  is  compe- 
tent for  the  present  owners  to  have  a  survey  and  agree 
upon  a  boundary  line ;  and  such  re-established  line  will  be 
binding  if  acquiesced  in  and  acted  on  by  the  two  owners, 
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although  not  established  according  to  the  old  boundary- 
line.  Brown  v.  Bowerman,  134  Mich.  695,  97  N.  W.  Rep. 
352.  The  disputed  question  as  to  the  correct  location  of  a 
boundary  line  is  a  sufficient  consideration  to  uphold  an 
agreement  entered  into  between  the  parties  fixing  the  line 
as  a  definite  one  and  after  the  agreement  had  been  fully 
executed,  it  was  binding  upon  the  parties.  Gardner  v. 
White  (Ky.  1904),  74  S.  W.  206.  Where  owners  of 
parol  and  occupy  under  such  agreement,  such  boundaries 
parole  and  occupy  under  such  agreement,  such  boundaries 
must  be  considered  as  the  true  lines.  Steinhilber  v.  Holmes, 
68  Kan,  607,  75  P.  1019.  Evidence  insufficient  to  establish 
a  parol  agreement  as  to  boundary  line  between  adjoining 
patents  different  from  the  true  boundary.  Moore  v.  Man- 
ney  (Ky.  1904),  80  S.  W.  58.  The  method  to  be  pursued  for 
establishing  a  boundary  line  by  agreement  of  the  adjoining 
owners  is  prescribed  by  N.  H.  Laws  of  1903,  Ch.  48. 

Sec.  45.  Establishing  boundaries  by  acquiescence  or 
adverse  possession. 

See  ante  Adverse  Possession. 

Where  the  boundaries  of  land  dedicated  to  the  public  for  a 
highway  have  been  well  defined  and  generally  recognized  for 
more  than  forty  years,  the  boundaries  thus  established  by 
common  understanding  will  be  taken  to  be  the  true  bound- 
aries, if  it  is  impossible  to  identify  the  lines  laid  down  in 
the  original  plat.  Smith  v.  City  of  Beloit,  122  Wis.  396, 
100  N.  W.  Rep.  877.  In  a  case  of  disputed  boundaries 
when  all  the  conveyances  of  the  lots  in  question  were  made 
with  reference  to  the  descriptions  in  certain  maps  and 
valuable  improvements  had  been  made  and  no  question 
of  title  raised  for  13  years,  it  was  held  that  equity  had 
jurisdiction  to  reform  the  deeds  to  the  actual  intention  of 
the  parties  thereto.  Adjoining  owners  may  establish  a 
division  line  by  oral  agreement  or  such  an  agreement  may 
be  inferred  from  long  continued  acquiescence  and  occupa- 
tion. Dietrich  v.  Simmons,  (Ark.  1905),  87  S.  W.  649. 
In  Iowa,  it  is  held  that,  by  acquiescence  in  a  line  as- 
sumed to  be  the  boundary  line,  and  by  occupancy  up  to 
such  boundary  line  for  the  statutory  period,  the  parties 
are  concluded,  and  cannot  after  question  the  correctness 
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of  the  boundary.  Rattray  v.  Talcott,  124  la.  398  (100  N. 
W.  Rep.  36);  Following  Miller  v.  Mills  County,  11 1  la. 
654,  82  N.  W.  Rep.  1038,  and  distinguishing  Grube  v.  Wells, 
34  la.  148.  A  vendor  or  his  grantee  may  be  estopped  to 
set  up  the  true  boundary  line  of  his  land  where  he  in  good 
faith  points  out  by  mistake  the  wrong  line  and  induces  the 
buyer  to  purchase  on  the  faith  of  these  representations. 
Clark  V.  Hindman,  (Ore.  1905),  79  Pac.  56.  Where  ad- 
joining landowners  establish  by  agreement  a  division  line 
between  their  respective  lots,  and  such  line  has  been  ac- 
quiesced in  for  more  than  twenty  years,  any  claim  of  one 
owner  to  land  lying  beyond  the  division  line  is  barred 
by  the  statute  of  limitations.  Kincaid  v.  Vickers  (111. 
1905)*  75  N.  E.  Rep.  527.  An  oral  agreement  estab- 
lishing a  boundary  in  i860  and  recognized  by  the  owners 
of  the  lands  until  1894  srhould  not  then  be  revoked.  Camp- 
bell V.  Combs  (Ky.  1904),  jj  S.  W.  Rep.  923.  Acquies- 
cence for  over  10  years  in  a  notorious  claim  by  an- 
other of  a  certain  line  as  a  boundary  by  the  construction 
of  a  fence  in  accordance  with  that  other's  claim  establishes 
that  line  as  the  boundary,  although  this  line  was  not  the 
correct  location.  KHnkefus  v.  Vanmeter,  122  la.  412,  98 
N.  W.  286.  The  occupation  and  cultivation  for  ten  years 
of  lands  by  adjoining  owners  up  to  a  division  fence  recognized 
as  a  boundary,  each  owner  claiming  ownership  up  to  the 
fence,  make  the  fence  the  actual  boundary.  Lawrence  v. 
Washburn,  119  la.  109,  93  N.  W.  73. 

Sec.  46.  Proceedings  to  establish  boundaries — ^Evi- 
dence. Under  Oregon  B.  &  C.  Comp.  section  4907,  providing 
for  a  survey  by  the  county  surveyor  to  "establish"  bound- 
aries the  surveyor  has  jurisdiction  only  when  the  boundary 
is  doubtful,  disputed  or  uncertain,  so  when  the  boundary 
had  been  twice  surveyed,  once  by  an  official  surveyor,  and 
their  surveys  coincided  and  were  acquiesced  in  by  the 
parties  for  ten  years  the  boundary  cannot  be  said  to  be  un- 
certain giving  the  county  surveyor  jurisdiction.  Egan  v. 
Finney,  42  Ore.  599,  72  Pac.  133.  Where  an  issue  of  title 
is  raised  by  defendant  in  a  proceeding  under  Laws  1893, 
ch.  22,  p.  44  as  to  the  determination  of  disputed  boundaries, 
the  case  becomes  one  of  the  determination  of  title  as  if  that 
issue  had  originally  been  involved,  and  is  transmissible  to 
the  court  at  term  to  be  proceeded  with  as  such.    The  ques- 
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tion  is  finally  determined  by  the  judgment  given  by  the 
clerk,  in  the  absence  of  appeal  therefrom,  on  the  raising  of 
an  issue  of  title,  and  parties  to  such  action  and  their  privies 
are  thereby  concluded.  Parker  v.  Taylor  et.  al.,  133  N.  C. 
103.  45  S.  E.  473.  Where  a  court  of  equity  has  jurisdiction 
of  a  suit  to  ascertain  and  establish  a  controverted  boundary 
line  it  may  decree  who  is  the  owner  and  entitled  to  pos- 
session thereof.  Killgore  v.  Carmichael,  42  Ore.  619,  72 
Pac.  637.  Arizona  St  1903,  c.  52,  provides  for  a  public 
survey  of  agricultural  lands  on  petition  of  a  majority  of 
freeholders  of  a  township  and  the  erection  of  permanent 
stone  monuments  at  the  quarter-section  corners,  and  pro- 
vides a  penalty  for  their  mutilation. 

Evidence  as  to  boundaries  of  certain  lands  in  contro- 
versy examined.  Giddings  v.  Fischer,  97  Tex.  184,  77  S.  W. 
Rep.  209.  Evidence  showing  conflicting  boundaries  established 
by  surveys  examined  and  held  to  be  such  as  to  show  that 
interested  parties  must  have  had  notice  of  the  conflict. 
Bryant  v.  Main,  (Ky.  1903),  77  S.  W.  Rep.  680.  Evi- 
dence exemined  and  held  to  warrant  submitting  to  the 
jury  the  question  of  whether  a  ditch  was  wholly  on  the 
defendant's  land  or  partly  on  the  defendant's  land  and 
partly  .on  the  plaintiff's.  Neumeister  v.  Goddard  (Wis. 
1905),  103  N.  W.  Rep.  244.  Where  land  is  part  of  an 
original  government  survey  the  courses  and  distances  des- 
ignated by  field  notes  must  give  way  to  the  monuments 
marking  the  original  survey  if  their  location  can  be  deter- 
mined. Schmidtkc  v.  Keller,  44  Or.  23,  74  P.  222.  Plats 
and  field  notes  are  controlled  by  evidence  of  actual  location 
of  boundaries  in  different  places,  where  such  actual  loca- 
tion has  been  extensively  acted  upon  in  the  neighborhood 
as  showing  the  true  boundaries.  Rowell  v.  Clark,  119  la. 
299,  93  N.  W.  280.  For  a  case  where  a  recent  survey  was 
found  to  be  better  evidence  of  a  boundary  than  an  old 
crooked  fence  claimed  to  be  simply  a  temporary  division, 
see  Pugh  v.  Schindler,  133  Mich.  314,  94  N.  Y.  1056.  In  an 
action  to  locate  a  disputed  boundary,  title  derived  from  the 
commonwealth  need  not  be  shown  by  plaintiff  when  the 
titles  of  both  parties  are  claimed  from  the  same  origin. 
Handshoe  v.  Corley,  (Ky.  1905),  84  S.  W.  1140. 

Sec.  47.    Highways  as  boundaries.    A  deed  bounding 
land  generally  or  on  a  highway  with  no  restrictive  or  con- 
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trolling  words,  conveys  the  grantor's  title  to  the  middle 
of  the  way.  In  such  descriptions  the  way  is  a  monument 
which  controls  courses  and  distances.  A  deed  describing  land 
184  Mass.  452,  69  N.  E.  Rep.  1076.  A  deed  describing  land 
as  bounded  by  a  line  running  "thence  16  rods  to  a  stake  and 
stones  near  an  old  road;  thence  by  said  road  13  rods  to  a 
stake  by  a  pair  of  bars"  carries  the  fee  to  the  middle  of 
the  road  subject  to  an  easement  of  way  and  with  the  bene- 
fit of  a  similar  easement  in  the  other  half,  when  the  road 
is  owned  by  the  grantor  and  is  the  only  means  of  entrance 
and  exit  other  than  a  way  of  necessity  being  created.  A 
deed  bounding  land  on  the  near  side  of  a  way  passes  no 
title  to  the  way,  and  gives  no  easement  therein.  McKenzie 
V.  Gleason,  184  Mass.  452,  69  N.  E.  Rep.  1076.  A  purchaser 
of  land  by  the  terms  of  and  by  reference  to  a  plat  recorded 
showing  other  lots  and  streets  has  no  claim  to  the  middle 
of  the  streets  laid  out  thereon  unless  the  same  are  public, 
therefore  by  claiming  to  the  middle,  the  purchaser  asserts 
that  they  are  public  streets.  Hall  v.  Breyfogle,  162  Ind. 
494,  (70  N.  E.  Rep.  883).  A  conveyance  made  by  a 
state  or  commonwealth  of  land  described  as  abutting  npon 
a  street,  without  any  reservation  or  declaration  of  intention 
not  to  convey  to  the  center  of  the  street,  is  presumed  to 
carry  the  title  to  the  center  of  the  street,  subject  to  the  public 
right  of  way  over  the  same.  The  same  rule  applies  as 
applies  to  conveyances  by  individuals.  Paige  v.  Schenec- 
tady Ry.  Co.,  178  N.  Y.  102,  70  N.  E.  Rep.  213.  As 
between  owners  adjoining  a  highway  who  have  acquiesced 
for  25  years  in  certain  lines  as  the  proper  boundaries,  such 
lines  stand  and  cannot  be  attacked  by  either  as  against  the 
other  by  proof  of  the  lines  as  fixed  by  the  county  surveyor, 
such  a  case  between  such  parties  being  distinguishable 
from  cases  where  the  public  is  a  party.  Buch  &  Peiflfer  v. 
Flanders,  119  la.  164,  93  N.  W.  loi.  Under  S.  D.  Comp. 
Laws  1887,  §§  2788,  3252,  a  description  in  a  deed  of  land 
bounded  on  a  highway  conveys  a  fee  to  the  centre  of  the 
highway  unless  the  fee  therein  is  specially  reserved.  Sweat- 
man  V.  Bathrick,  17  S.  D.  138,  95  N.  W.  422. 

Sec.  48.  Streams  and  water  as  boundaries — Meandered 
lines. 

Streams,     A   street  located   upon   a   river  extends   to 
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the  middle  of  the  river.  Owen  v.  Village  of  Brookport, 
208  111.  35,  69  N.  E.  Rep.  952.  The  fact  that  land  bordering 
on  a  Stream  is  described  in  a  deed  as  all  of  a  certain  tract 
on  a  specified  side  of  the  stream,  or  as  bounded  by  the 
meander  line  of  the  stream,  does  not  rebut  the  presumption 
that  the  bed  of  the  stream  to  the  thread  was  intended  to 
pass.  Walls  v.  Cunningham,  (Wis.  1904),  loi  N.  W. 
Rep.  696.  The  description  in  a  deed  setting  off  a  widow's 
dower  was  as  follows:  "Beginning  at  the  mouth  of  the 
lane  near  the  bank  of  Eagle  Creek,  (thence  various  dis- 
tances and  courses)  ;  thence  down  said  Lick  Creek  with  its 
meanders,"  (then  various  other  distances  and  courses) 
"thence  up  Eagle  Creek,  with  its  meanders — to  the  begin- 
ning." It  was  held  that  as  the  creek  was  intended  as  the 
boundary  in  accordance  with  the  general  rule,  each  side 
owns  to  the  thread  of  the  stream.  Stonestreet  v.  Jacobs, 
(Ky.  1904),  82  S.  W.  363.  If  a  deed  calls  for  water  as  a 
boundary .  it  shall  convey  all  land  to  low  water  marks, 
by  N.  Car.  Laws  of  1903,  Ch.  757.  Where  a  testator 
owned  land  on  both  banks  of  a  navigable  river  where  the 
tide  ebbed  and  flowed  and  also  the  land  under  the  river,  a 
devise  by  him  to  one  child  of  land  on  the  east  side  of  the 
river  and  to  another  of  land  on  the  west  side,  there  being 
no  mention  of  the  land  under  the  river  in  any  other  devise, 
would  carry  title  to  the  middle  of  the  river.  Smith  v.  Bart- 
Ictt,  180  N.  Y.  360,  73  N.  E.  Rep.  63.  Construing  Neb. 
Comp.  St.  1901,  ch.  78,  §  87,  it  is  held  that  a  statute  pro- 
viding for  the  repair  of  "bridges  over  streams  which  divide 
counties"  applies  to  a  bridge  over  a  stream  the  south  bank 
of  which  forms  the  boundary  between  two  counties,  so  that 
the  whole  of  the  stream  is  within  the  northerly  county. 
Dodge  County  v.  Sanders  County,  (Neb.  1903),  97  N.  W. 
Rep.  617. 

Stream  between  two  states.  One  who  owns  land  abut- 
ting on  a  navigable  stream  which  forms  the  boundary 
between  two  states  has  title  to  so  much  of  the  bed  of  the 
stream  as  is  within  the  state  in  which  his  land  is  situated, 
regardless  of  whether  the  dividing  line  is  nearer  to  or 
farther  from  his  shore  than  the  thread  of  the  stream,  and 
regardless  of  the  size  of  the  stream.  Franzini  v.  Layland, 
120  Wis.  72,  97  N.  W.  Rep.  499.  The  court  also  hold  that, 
where  a  navigable  river  forms  the  boundary  between  two 
states,  the  true  line  is  the  middle  of  the  main  channel  of 
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the   riven    See   opinion   for   a   discussion    of    the    au- 
thorities. 

Pond,  swamp  or  lake.  A  deed  of  land  bounded  by  a 
mill  pond  created  by  an  artificial  dam,  the  thread  of  the  • 
stream  having  always  been  apparent  through  the  pond, 
passes  land  to  the  thread  of  the  stream,  even  though  the 
deed  purports  to  convey  a  strip  of  land  extending  along  the 
stream  for  some  distance  above  and  below  the  dam,  "to- 
gether with  1,500  inches  of  water  under  a  five-foot  head," 
this  amount  of  water  being  somewhat  more  than  one-half 
the  ordinary  flow  of  the  stream.  Roberts  v.  Decker,  120 
Wis.  102,  97  N.  W.  Rep.  519.  Where  a  call  in  a- deed  is  as 
follows:  "Thence  with  Bear  Branch  to  Catskin  Swamp, 
thence  with  the  run  of  said  swamp  down  to  the  first  sta- 
tion," the  former  line  must  not  be  construed  as  stopping 
at  the  margin  of  the  swamp,  but  must  be  extended  in  a  di- 
rect course  to  the  run  of  the  latter.  The  court  say:  "It 
is  just  the  simple  application,  as  it  seems  to  us,  of  the  rule 
that  the  natural  boundary  must  control  and  that  a  call 
which  is  less  certain  must  yield  to  one  which  is  more  cer- 
tain. *  *  It  has  repeatedly  been  held  by  this  court  that 
where  a  natural  boundary  is  called  for  either  expressly  of 
by  necessary  implication,  as  is  this  case,  and  the  call  stops 
short  of  it,  the  natural  boundary  should  be  reached  by  ex- 
tending the  line  according  to  the  course,  if  that  can  be 
done,  and  if  not,  then  by  the  most  direct  line  to  the  nearest 
point  on  the  natural  boundary,  disregarding,  if  necessary, 
the  course  and  distance."  See  case  for  citation  of  author- 
ties.  As  the  stream  emptied  into  a  swamp  and  its  waters 
ceased  to  be  capable  of  identification  amid  the  waters  of 
the  swamp  before  the  "run"  or  channel  of  the  latter  is 
reached,  the  question  of  whether  the  point  meant  in  the 
call  is  the  "run"  of  the  swamp  or  elsewhere  is  for  the  jury. 
(See  case  for  definition  of  the  mouth  of  a  stream.)  Rowe 
et.  al.  V.  Cape  Fear  Lumber  Co.,  133  N.  C.  433,  S.  E.  830. 
The  upland  owner  is  entitled  to  land  lying  between  the 
meander  line  of  a  navigable  lake  and  the  line  of  ordinary 
high  water.    Johnson  v.  Brown,  33  Wash.  588,  74  Pac.  677. 

Eifect  of  survey.  A  meander  line  run  in  a  government 
survey  on  a  body  of  water  which  should  not  have  been 
meandered  fixes  nevertheless  the  boundary  of  lands  con- 
veyed to  abutting  owners  by  government  patents.     Carr 
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V.  Nfoore,  119  la.  152,  93  N.  W.  52.  Land  bounding  on  a 
non-navigable  stream  runs  to  the  thread  thereof  notwith- 
standing a  government  survey  indicating  the  bank  as  the 
boundary  as  such  surveys  are  intended  merely  for  the  pur- 
pose of  ascertaining  the  amount  of  land  in  each  section. 
Kirby  v.  Potter,  138  Cal.  686,  *J2  Pac.  338.  Where  a  mort- 
gage deed  describes  land  according  to  a  line  run  by  a  sur- 
veyor, one  side  of  the  land  being  on  a  river,  if  the  survey- 
or's line  on  that  side  was  merely  the  meander  line  of  the 
river,  the  line  was  bounded  by  the  river;  if  the  line  was 
an  independent  one,  the  deed  would  not  carry  title  beyond 
the  line.  Leonard  v.  Wood,  33  Md.  App.  83,  70  N.  E.  Rep. 
827.  Where  land  is  conveyed  extending  to  and  bounding 
on  a  natural  lake  or  bed  of  water  meandered  by  the  gov- 
ernment, the  grant  extends  to  the  water's  edge  while  the 
ownership  of  the  bed  of  the  lake  is  in  the  state  in  trust  for 
all  the  people  for  the  purpose  of  fishing,  boating  and 
the  like.  Schulte  v.  Warren  (111.  1905),  75  N.  E.  Rep. 
782. 

Government  grant.  In  Iowa  the  title  to  land  derived 
from  the  United  States  abutting  on  meandered  waters  ex- 
tends only  to  high  water  mark,  the  title  to  the  bed  being 
in  the  state ;  and  upon  a  drying  up  of  such  waters  the  title 
of  abutting  owners  is  extended  only  by  evidence  of  accre- 
tion or  reliction.  Carr  v.  Moore,  119  la.  152,  93  N.  W.  52. 
Where  a  royal  grant  conveys  to  a  city  all  land  between 
high  and  low  water  marks  the  city  holds  such  land  in  trust 
for  the  public,  and  does  not  include  such  land  in  a  deed  to 
a  private  individual  by  a  description  bounding  the  land  on 
the  tidal  navigable  stream.  The  presumption  that  a  grantor 
means  to  convey  to  low  water  mark  by  such  a  description 
arises  in  a  grant  by  an  individual,  but  not  in  a  grant  by  a 
sovereign  power.  In  re  Mayor,  etc.,  of  City  of  New  York, 
(N.Y.  I905),75N.  E.  Rep.  156. 

Sec.  49.  Locating  lost  comers.  Lost  meander  cor- 
ners are  to  be  restored  by  running  the  line  from  the  nearest 
known  comer  the  direction  and  distance  called  for  by  the 
notes  of  the  original  survey.  Simmons  v.  Jamieson,  32 
Wash.  619,  73  Pac.  700.  If  the  location  of  a  government 
comer  is  in  controversy,  the  actual  location  of  the  corner 
on  the  ground  prevails  over  the  field  notes,  if  there  is  a 
discrepancy.    In  the  trial  of  an  action  in  which  the  location 
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of  a  government  comer  is  in  question,  the  first  object  of 
the  court  and  jury  should  be  to  ascertain  the  points  where 
the  government  mounds  were  placed  at  the  time  of  the 
original  survey,  and,  if  these  points  can  be  ascertained  from 
the  evidence,  the  line  must  remain  as  established  by  the 
original  government  mounds.  Unzelmann  v.  Shelton  (S.  D. 
1905),  103  N.  W.  Rep.  646. 

Sec.    50.      Lines,  monuments,  courses  and  distances* 

Where  there  is  an  overlap  in  the  description  of  two 
parcels  of  land  simultaneously  conveyed  but  surveyed  at 
different  times  the  second  survey  is  subservient  to  the  first 
and  must  bear  the  deficiency.  Adams  v.  Wilson,  34  So. 
831,  137  Ala.  632.  As  a  general  rule,  a  line  marked  part 
of  the  way  will  be  continued  in  the  same  direction  for  the 
full  distance.  Seitz  v.  People's  Savings  bank,  Mich., 
(103  N.  W.  Rep.  544.  See  the  opinion  for  an  applica- 
tion of  this  principle  to  particular  facts.)  It  was  held  that 
a  conveyance  of  land  frorn  one  fixed  boundary  to  another 
passes  title  to  all  the  land  between,  although  it  contains 
a  larger  quantity  than  the  title  calls  for.  One  who  claims 
that  a  water  course  named  in  1851  as  a  boundary  was  a 
different  stream  from  the  one  now  in  existence  in  the  same 
locality  must  make  his  contention  certain  by  proof  admin- 
istered.   Leonard  v.  Forbing,  109  La.  220,  33  So.  203. 

Monuments  control  courses.  Lines  as  actually  run  on 
the  surface  of  the  earth  in  an  ancient  survey  and  monu- 
ments erected  on  these  lines  must  control  a  survey  of  the 
division  lines  by  courses  and  distances.  Kaiser  v.  Dalto, 
140  Cal.  167,  73  Pac.  828.  It  was  held  that  in  re-establish- 
ing a  boundary  line  where  there  is  a  variance  between  the 
original  measurements  of  the  survey  and  a  natural  monu- 
ment the  latter  controls.  Hall  v.  Caplis,  109  La.  483,  33 
So.  570.  For  discussion  of  relative  importance  of  monu- 
ments and  distances  where  there  is  some  doubt  about  ac- 
curacy of  location  of  monuments  see  Currier  v.  Jones  et. 
al.,  121  la.  160,  96  N.  W.  766.  If  a  monument,  indicating 
the  location  of  a  government  comer,  can  be  found  and 
identified,  the  line  as  established  by  such  monument  is  to 
be  regarded  as  the  true  line,  even  though  the  monument 
does  not  fully  correspond  with  the  calls  of  the  field  notes. 
Tyler  v.  Haggart,  (S.  D.  1905),  102  N.  W.  Rep.  682. 
in  establishing  the  corners  of  a  lot  of  land  the  courses 
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and  distances  must  give  way  before  the  objects  marking  the 
corners  and  the  rule  is  the  same  if  the  objects  have  disap- 
peared and  parol  evidence  has  to  be  resorted  to  to  locate 
the  points.  AlcCormick  v.  Applegate,  (Ky.  1903), 
76  S.  W.  Rep.  511.  In  an  action- to  quiet  title  to  land  it 
appeared  that  the  deed  described  the  land  as  lots  3  and  4 
as  shown  by  a  certain  plan,  and  specifically  described  it  as 
butting  on  the  southerly  side  of  a  certain  street,  which  con- 
stituted one  of  the  boundaries;  and  that  the  plan  showed 
the  southerly  line  of  the  street  to  be  further  south  than  a 
fence  which  divided  the  lot  from  the  street  and  which  for 
ten  years  the  grantee  had  looked  upon  as  the  southerly 
line  of  the  street.  Held,  as  actual  monuments  with  refer- 
ence to  which  a  conveyance  is  made  control  the  descrip- 
tion, the  fence  was  the  true  boundary  to  the  land.  Dows 
Real  Estate  Trust  Co.  v.  Emerson,  125  la.  86,  99  N.  W. 
724. 

Effect  of  area  named.  When  two  different  boundary 
lines  would  conform  to  the  boundary  mentioned  in  a  deed 
and  the  adoption  of  one  would  limit  the  quantity  to  five 
acres,  the  other  to  ten  acres,  the  latter  amount  being  the 
amount  mentioned  in  the  deed,  it  was  held  that  the  deed  should 
be  construed  most  strongly  against  the  grantor  and  in  the 
case  there  was  "any  substantial  evidence  authorizing  the 
fixing  of  the  boundary — so  as  to  embrace  the  quantity — 
described — in  the  deed"  the  appellate  court  would  not  dis- 
turb the  lower  court's  finding.  Cole  v.  Mueller,  187  Mo. 
638,  86  S.  W.  193.  Defendant  and  W.,  owning  a  lot  100 
feet  wide  on  Main  St.,  conveyed  30  feet  of  it  to  B.,  who 
built  up  to  the  line,  and  then  divided  the  remainder,  de- 
fendant taking  the  30  feet  next  to  the  parcel  conveyed  to 
B,  the  lot  running  "back  of  equal  width  225  feet  to  old 
Main  St."  The  plaintiflf  then  bought  the  balance,  fronting 
40  feet  on  Main  St.,  and  bounded  by  the  "lot  owned  by" 
the  defendant.  If  defendant's  lot  were  30  feet  wide  on  old 
Main  St.  then  plaintifFs  would  be  but  29  1-3  feet  on  that  street. 
Held— Plaintiflf  was  bound  to  take  notice  that  defendant's 
lot  was  30  feet  wide  and  therefore  he  could  not  have 
the  triangular  strip  with  a  base  of  29  1-3  feet  on  old  Main 
St.  Krueger  v.  Davis  (Ky.  1903),  76  S.  W.  Rep.  389. 
If  a  call  in  a  patent  from  the  state  indicates  a  corner  in  the 
centre  of  Cumberland  Gap  and  thereby  not  only  makes  the 
area  of  the  grant  twice  as  large  as  called  for  but  takes  in  a 
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town  with  a  county  court  house;  and  if  the  corner  is  de- 
scribed as  "near"  Cumberland  Gap  the  calls  of  the  patent 
may  be  so  reversed  as  to  place  the  comer  on  Cumberland 
Mountain  five  miles  from  the  Gap  and  thereby  reduce  the 
area  to  approximately  the  stated  size.  And  this  will  be 
done  all  the  more  readily  if  the  patent  calls  for  land  in 
Harlan  County,  Ky.,  and  if  taking  the  calls  in  their  regular, 
instead  of  reverse,  order  would  have  extended  the  tract  into 
Virginia  and  Tennessee.  Creech  v.  Johnson,  ii6  Ky.  441, 
76  S.  W.  Rep.  185.  Where  the  parties  agree  that  the  point 
of  beginning  of  a  survey  is  correctly  located  in  a  patent,  in 
order  to  ascertain  the  location  of  the  boundary  of  the  pat- 
ent the  survey  should  be  located  as  beginning  at  that  point, 
thence  following  the  calls  of  the  patent,  and  when  necessary 
the  courses  and  distances  called  for  in  it  should  yield  to 
marked  bounds  made  at  the  time  the  land  was  surveyed 
for  the  purpose  of  obtaining  the  patent.  Whitehouse  Can- 
nel  CO.  V.  Wells  (Ky.  1903),  74  S.  W.  736.  The 
area  given  does  not  control  the  general  description  in  a  tax 
deed.  Crill  v.  Hudson,  71  Ark.  390,  74  N.  W.  299.  Where 
the  owner  of  "the  S.  W.  J4  of  section  30,  township  39,  range 
3  E.  in  Pontotoc  County,  conveyed  it  all — except  30  acres, 
describing  the  excepted  30  acres  by  metes  and  bounds,  the 
deed  reciting  that  it  was  intended  to  convey  130  acres  in 
said  quarter  section"  it  was  held  that  as  "it  appears  from 
the  deed — ^that  quantity  is  a  part  of  the  description  of  land, 
and  is  "the  leading  object  of  the  grant,  it  should  govern" 
and  "the  metes  and  bounds— ought  to  be  governed"  by  it. 
Morrison  v.  Hardin,  81  Miss.  583,  33  So.  80. 

The  rule  that  a  marked  line,  in  case  of  discrepancy, 
controls  the  calls  in  a  deed  as  to  courses  and  distances,  ap- 
plies only  where  the  marked  line  is  by  evidence  so  con- 
nected with  the  deed  as  to  create  a  presumption  as  to  the 
intent  of  the  grantor.  Such  intent  being  the  vital  question, 
the  variation  will  be  permitted  only  in  presumed  further- 
ance thereof;  and  the  question  as  to  whether  the  grantor 
intended  to  adopt  the  marked  line,  or  to  have  the  line  con- 
form to  the  calls  in  the  deed  regardless  of  the  survey,  is 
properly  submitted  to  the  jury.  Elliott  v.  Jefferson,  133  N. 
C.  207,  45  S.  E.  558.  A  deed  of  "all  the  land  now  used  as 
a  common  containing  2  acres,  more  or  less,  lying  between 
A  street,  B  street  and  C  street,"  is  a  conveyance  of  all  of 
a  certain  parcel  of  land,  which  parcel  is  used  as  a  common 
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and  contains  2  acres,  more  or  less,  and  lies  between  A 
street,  etc;  it  is  not  a  conveyance  of  only  so  much  of  the 
described  premises  as  was  then  used  as  a  common.  McKay 
V.  Town  of  Reading,  184  Mass.  140,  68  N.  E.  Rep.  43.  Where 
a  lot  is  described  as  having  a  frontage  of  a  certain  number 
of  feet  running  between  two  fixed  boundaries,  these  monu- 
ments control  the  courses  and  distances.  Bird  v.  Noon, 
(Ariz.  1904),  76  P.  592. 

Where  a  deed  reserved  a  right  of  way  "fronting  on  the  're- 
serve'— but  the  more  particularly  description  by  courses  and 
distances,  when  read  in  connection  with  the  agreed  state- 
ments of  facts,  shows  that  the  lot  conveyed  is  distant  105 
feet  from  the  reserve  and  cannot  front  upon  it,"  it  was  held 
that  the  "description — as  fronting  on  the  lot — being  palpa- 
bly false — no  implied  covenant  can  arise  out  of  it."  Teasley 
v.  Stanton,  136  Ala.  641,  33  So.  823.  The  grantor  of  a  lot 
of  land,  believing  that  the  wall  of  his  factory  was  120  feet 
from  the  street,  instead  of  115,  as  was  the  fact,  gave  a  deed 
in  part  as  follows:  "Thence  at  right  angles  and  towards 
(No.  7th)  North  Seventh  Street  one  hundred  and  ten  feet 
(no)  to  alley  on  east  side  of  factory  and  comer  to  Mc- 
Cutcheon;  thence  at  right  angles  to  Clay  Street  fifty  feet 
(50)  with  said  alley,*  *  An  alley  of  ten  feet  (10)  is  re- 
served on  the  east  side  of  factory  one  hundred  and  a  deed 
describing  the  land  as  "a  certain  lot  of  land  *  *  situate 
on  the  northerly  side  of  contemplated  B  street,  *  *  and 
bounded  and  described  as  follows,  viz.:  Beginning  at  the 
southwesterly  comer  of  said  lot,  at  a  point  in  said  north- 
erly line  of  B  street,  at  a  point  in  said  northerly  line  of  B 
street  408.9  feet,  easterly  thereon  from  C  street,  and  thence 
running  *  *  to  a  corner,  thence  easterly  *  *  to  a 
comer,  thence  southerly  100  feet  to  said  B  street;  thence 
westerly  by  said  street  50  feet  to  the  point  of  beginning — 
containing  18.365  square  rods  of  land,"  such  deeds  in  the 
absence  of  anything  to  control  it,  conveys  to  the  middle  of 
B.  street.  Everett  v.  City  of  Fall  River,  189  Mass.  513, 
(Nov.  1905),  75  N.  E.  Rep.  946.  A  description  in  a  deed 
conveying  all  the  land  the  grantor  owns  which  "is  claimed 
and  said  to  be  175  by  3,000  feet"  is  not  equivalent  to  a 
guaranty  or  warranty  that  such  was  the  area  conveyed. 
Sumpter  Gold  Mining  Co.  v.  Browder,  31  Colo.  269,  73 
Pac.  38. 
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Sec.  51.    Erection  of  boundary  stones. 

Mass.  Rev.  Laws,  c.  48,  §  104,  providing  for  the  erec- 
tion of  boundary  stones  at  the  termini  and  angles  of  all 
ways  laid  out  by  certain  officials,  applies  only  to  the  laying 
out  of  ways  and  not  to  their  alteration  by  relocating,  widen- 
ing or  otherwise.  Harvey  v.  Inhabitants  of  Easton,  189 
Mass  505,  (75  N.  E.  Rep.  948). 


BROKERS 

See  Real  Estate  Agents. 

CEMETERIES 

Sec.  52.  Power  of  cemetery  trustees.  As  the  pur- 
chasers of  a  graveyard  lot  "knew,  as  a  matter  of  law,  that 
the  company  had  power  to  make  such  rules  and  regula- 
tions" (as  were  authorized  by  Virginia  Acts  1875-76,  p.  38, 
c.  47),  "and  they  also  knew,  as  a  matter  of  fact,  of  the  ex- 
istence of  the  regulation"  they  cannot  complain  that  they 
are  unreasonable.  "The  purchaser  of  a  lot  from  such  an 
association  holds  it  by  a  peculiar  title.  He  acquires  no 
absolute  interest  in  or  dominion  over  such  lot,  but  merely 
a  qualified  and  usufructuary  right  for  the  purposes  to 
which  the  lots  are  diverted  and  for  which  they  are  set  apart 
by  the  company.  Their  holding  is  in  the  nature  of  an  ease- 
ment, with  the  exclusive  right  to  bury  in  the  lots,  subject 
to  the  general  proprietorship  and  control  of  the  associa- 
tion, in  whom  the  legal  title  is  lodged.  All  purchasers 
from  such  companies  are  affected  with  notice  of  the  lim- 
itations placed  upon  their  holdings  by  the  laws  of  the  land, 
and  the  charter,  constitution,  and  by-laws  of  the  company 
made  in  pursuance  thereof."  Roanoke  Cemetery  Co.  v. 
Goodwin,  loi  Va.  605,  44  S.  E.  769.  The  organization  and  con- 
trol of  cemetery  associations  are  provided  for  by  111.  Laws  of 
1903,  p.  90.  The  control  of  cemeteries  conveyed  by  common 
councils  of  cities  to  corporations  organized  for  the  puipose 
is  provided  for  by  Ind.  Laws  of  1905,  ch.  25.    The  manage- 
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mcnt  of  cemeteries  by  township  trustees  and  directors  ap- 
pointed by  them  is  regulated  by  Ind.  Laws  of  1905,  ch.  91. 
Sec.  I  of  ch.  102  of  the  Session  Laws  of  1901  relating  to 
cemetery  corporations  is  amended  by  Kas.  Session  Laws 
of  1903,  ch.  119.  The  power  of  State  Cemetery  Trustees  is  pre- 
scribed by  Neb.  Laws  of  1905,  ch.  155,  amending  Sec.  2, 
Ch.  84  of  Wheeler's  Annotated  Statutes,  1903.  Sec.  19  of 
Ch.  16,  Compiled  Statutes,  as  to  power  of  cemetery  asso- 
ciations to  take  and  hold  lands  as  trustees  is  amended  by 
Xeb.  Laws  of  1905,  Ch.  39.  Sec.  2518,  prescribing  powers 
and  duties  of  cemetery  trustees,  is  added  to  the  Rev.  St. 
by  Ohio  Acts  of  1904,  p.  538.  The  act  of  May  14,  1903, 
providing  for  the  organization  of  cemetery  associations 
is  amended  in  various  particulars,  especially  in  the  matter 
of  condemnation  proceedings,  by  111.  Laws  of  1905,  p.  84. 

Sec.  53.  Rights  in  cemetery  lots.  A  cemetery  lot 
does  not  pass  to  the  residuary  legatee  but  descends  to  the 
heirs  as  intestate  property  when  not  mentioned  in  the 
Tuill.  In  re  Waldron,  26  R.  I.  84,  58  Atl.  453.  It  was  held 
that  a  purchaser  of  a  lot  in  a  public  cemetery  for  burial 
purposes  does  not  get  title  but  only  an  easement  and  can- 
not maintain  ejectment.  The  court  said,  "Within  these 
hallowed  precincts  no  Court  would  desire  to  send  the 
sheriff  with  a  writ  of  possession."  Stewart  v.  Garrett,  119 
Ga.  386,  46  S.  E.  427.  The  removal  of  bodies  interred  in  a 
cemetery,  after  24  years  dedication  thereof  to  such  use, 
for  re-interment  in  a  new  location,  will  not  be  enjoined, 
ivhen  sought  to  be  exercised  by  a  church  about  to  remove, 
the  evidence  showing  that  the  land  has  become  unsuitable 
for  cemetery  purposes,  that  the  cemetery  is  neglected  and 
will  be  still  more  so  after  the  removal  of  the  church,  and 
the  consent  of  most  persons  interested  being  shown.  Little 
V.  Presbyterian  Church  of  Florence,  (S.  C.  1904), 
47  S.  E.  974.  Where  one  under  a  parol  grant  enters  into 
possession  of  lots  in  the  free  part  of  a  cemetery  and  buries 
his  dead  therein  and  the  city  acquiesces  in  his  possession 
and  by  ordinance  quiets  possession,  a  grant  by  the  city 
to  another  to  use  these  lots  is  unlawful  and  the  grantee  a 
trespasser.     Wilkinson  v.  Strickland    (Miss.    1903),  35   So. 


CHARITABLE  USES 

Sec.  54.  Validity  of  conveyances  for  churches.  When 
a  deed  recited  that  for  the  consideration  of  $35  the  land  was 
conveyed  to  three  men  "as  trustees  of  a  school"  it  was  held 
that  the  grant  was  not  a  charitable  g^ft  and  therefore  did 
not  revert.  Murphy  v.  Metz  (Kentucky  1905),  85  South- 
western 1097.  A  devise  of  property  in  trust  for  the  purpose 
of  relieving  the  "wants,  distress,  and  suffering,"  arising 
from  "storms,  floods,  fires  and  other  accidental  and  natural 
causes/'  is  a  valid  charitable  devise,  although  the  trustees 
are  enjoined  to  "select  subjects  worthy  of  assistance"  with- 
out regard  to  the  locality  where  aid  may  be  given,  in  such 
a  manner  as  to  be  "of  the  greatest  possible  benefit  to  suffer- 
ing humanity  ;V  the  devise  is  not  too  indefinite  and  general 
foV  enforcement.  Kronshage  v.  Varrell,  120  Wis.  161,  97 
N.  W.  Rep.  929.  A  devise  to  a  person  to  be  held  in  trust 
for  the  benefit  of  the  poor  to  be  given  to  persons  whom  the 
trustee  may  think  best  to  help  is  a  charitable  trust  for  the 
discretion  given  the  trustee  must  be  exercised  within  the 
class  designated  as  the  poor,  and  is  not  void  for  uncertaint3r 
Grant  v.  Saunders,  121  Iowa  80,  95  N.  W.  411.  Under  sec- 
tion 317  of  the  Kentucky  Statutes  of  1899  requiring'  that 
devises  for  charities  shall  point  out  with  reasonable  cer- 
tainty the  purpose  of  the  charity  and  the  beneficiaries  there- 
of a  devise  to  an  executor  with  instructions  to  sell  the  prop- 
erty and  distribute  the  proceeds  "to  the  poor  in  his  discre- 
tion" is  sufficiently  definite.  Thompson,  Ex'r  v.  Brown, 
116  Ky.  102,  75  S.  W.  R.  210.  For  a  bequest  to  a  charity 
by  its  popular  name,  held  sufficiently  to  designate  the  lega- 
tee, see  Cook  v.  Universalist  General  Convention  (Mich. 
1904),  loi  N.  W.  Rep.  217. 

For  a  deed  held  valid  as  to  an  orphan  asylum,  where 
the  title  passed  to  the  beneficiary,  though  a  Sisters  of  Char- 
ity Corporation  was  to  have  and  to  hold  in  trust  for  the 
sole  use  and  benefit  of  the  orphan  asylum.  Rogers  v.  Sis- 
ters of  Charity  of  St.  Joseph  et  al.,  97  Md.  550;  55  Atl.  318. 
Construction  of  will  devising  property  in  trust  for  a  charit- 
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able  organization.     In  re  Merchants  Est.,  143  Calif.  537, 

n  u.  475- 

Bequest  for  fnasses  when  made  within  thirty  days  of  the 
death  of  the  testator  void  under  Pa.  Act  Apr.  26,  1855,  (P. 
L  328).    In  re  O'Donnell's  Est,  209  Pa.  63,  58  Atl.  120. 

Churches.  A  devise  to  the  vestryman  of  a  church  is 
not  void  for  indefiniteness,  nor  because  the  church  is  an 
unincorporated  body,  incapable  of  taking,  nor  does  it  oflfend 
against  the  rule  against  perpetuities.  Statute  43  Elizabeth, 
chapter  4,  which  enumerates  charitable  objects,  by  Section 
623,  Kirby's  Arkansas  Digest  "became  part  of  the  Common 
Law  inherited  from  the  mother  country."  Biscoe  v.  The- 
veatt  (Arkansas  1905),  86  Southwestern  432.  Church  cor- 
porations are  given  power  to  dispose  of  their  real  estate 
by  111.  Laws  of  1903,  p.  132.  A  testatrix  bequeathed  prop- 
erty to  a  church  corporation  carrying  on  work  among  deaf 
mutes.  Before  her  death  this  corporation  consolidated  with 
another,  the  newdne  carrying  on,  in  one  of  its  departments, 
the  same  work.  Held — The  new  corporation  could  not  take 
under  the  will,  and  there  was  no  such  general  charitable 
intent  shown  in  the  will  as  to  enable  the  court  to  adminis- 
ter the  void  gift  to  the  church  cy  pres.  Gladding  v.  St. 
Matthews'  Church,  25  R.  I.  628,  57  Atl.  Rep.  860.  A  devise 
to  the  "Board  of  Trustees  of  the  C.  Presbyterian  Church, 
and  their  ancestors  *  *  *  in  trust  to  be  used  in  the 
promotion  of  Christianity  in  such  fields  as  may  be  occu- 
pied" by  the  said  church,  sustained  as  a  valid  charitable 
devise  to  the  "Trustees  of  the  General  Assembly  of  the  C. 
Presbyterian  Church,"  the  body  having  been  incorporated 
under  the  name,  and  the  church  being  unincorporated ;  and 
the  corporation  adjudged  to  hold  the  fund  under  its  char« 
ter  an'd  articles  of  formation,  and  the  general  trusts  under 
which  the  rest  of  its  property  is  held.  Carson  v.  Carson^ 
et  al.,  (Tenn.  1905),  88  S.  W.  175.  Ch.  132,  p.  188,  Minn. 
Laws  1903,  enlarging  the  right  to  create  charitable  trusts, 
is  unconstitutional,  because  the  subject  is  not  properly- 
expressed  in  the  title.  Watkins  v.  Bigelow,  93  Minn.  210, 
(100  N.  W.  Rep.  1 104).  See  the  same  case  for  a  discussion 
of  a  will  attempting  to  found  a  charity  for  the  benefit  of  the 
worthy  poor  of  the  city  of  St.  Paul,  the  will  being  upheld 
as  an  executory  devise  to  a  corporation  to  be  organized  in 
the  future  to  furnish  relief  and  charitable  assistance  to  the 
worthy  poor;  hence  this  was  not  a  gift  in  trust,  but  an 
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absolute  gift  to  such  corporation,  within  the  meaning  of 
Minn.  Gen.  St.  1894,  ch.  43,  prohibiting  express  trusts  ex- 
cept in  certain  specified  cases. 


COMMUNITY  PROPERTY 

Sec.  55.    Statutes  amended  and  construed. 

California.  As  Under  California  Civil  Code,  161,  "the 
husband  and  wife  may  hold  property  as  joint  tenants,  ten- 
ants in  common,  or  as  community  property;"  it  was  held 
that  "in  the  absence  of  any  evidence  of  the  source  of  the 
moneys  with  which  the  property  was  acquired,  or  of  the 
manner  in  which  the  property  was  acquired,  there  is  no 
presumption  that  it  was  community  property,  or  the  sepa- 
rate property  of  either  spouse,  rather  than  that  it  was  held 
by  them  in  joint  tenancy  or  as  tenants  in  common."  Har- 
low V.  Standard  Imp.  Co.,  145  California  477,  78  Pacific  1045. 
It  was  said  to  be  "the  general  rule  that,  upon  a  division  of 
community  property  under  a  divorce  decree,  the  former 
husband  and  wife  each  take  the  part  awarded  subject  to 
prior  liens,  and  it  has  been  held  that  the  part  awarded  either 
wife  or  husband  is  subject  to  community  debts  not  reduced 
to  liens.  Mayberry  v.  Whittier,  144  California  322,  78 
Pacific  16.  Under  Civil  Code,  §  16,  prior  to  the  amend- 
ment of  1889  after  acquired  property  of  a  married  woman 
is  presumed  but  not  conclusively  to  be  community  prop- 
erty. Hoeck  V.  Greif,  142  Cal.  119,  75  P.  670.  Section  1723 
of  the  Code  of  Civil  Procedure  relating  to  the  disposition 
of  community  property  of  deceased  persons  is  amended  by 
Cal.  St.  1905,  ch.  149.  Art.  2224,  ch.  28,  title  39,  Rev.  Civ. 
St.,  relating  to  the  return  of  inventory  list  of  claims  and 
indebtedness  in  the  administration  of  community  estates 
is  amended  by  Tex.  Laws  1905,  ch.  140.  Calif.  Civ.  Code, 
§§162,  163,  164,  community  property  construed.  Bollinger 
V.  Wright,  143  Cal.  292,  76  P.  1108. 

.  Louisiana.  In  an  action  by  the  purchaser  at  a  foreclos- 
ure sale,  against  the  husband  and  children  of  the  mortga- 
gor, to  establish  his  title,  it  appeared  that  the  land  was 
transferred  to,  and  the  notes  signed  by,  the  wife  as  tutrix, 
though  she  was  not  recognized  as  such.     Held — ^The  prop- 
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crty  belonged  to  the  community  and  its  representative 
should  have  been  made  a  party  to  the  foreclosure  proceed- 
ings. Granger  v.  Sallier,  34  South  431,  no  La.  250.'  Ad- 
judicatee  in  sale  by  order  of  court  compelled  to  accept  title 
on  facts  of  case,  the  property  having  been  for  10  years  in 
possession  of  a  second  wife  as  donee  of  her  husband  and 
universal  legatee  of  his  first  wife,  neither  husband  or  first 
wife  leaving  ascendants,  descendants  or  collateral  heirs, 
In  re  Schmidt,  La.  ,  38  So.  26.    It  was  held  that 

the  community  laws  of  Louisiana  do  not  operate  upon  real 
estate  situate'  in  Honolulu  and  a  wife's  rights  therein  are 
to  be  governed  by  the  law  of  the  situs.  Nott  v.  Nott,  in 
Louisiana  1028  (36  Southern  109).  It  was  held  that  when 
the  community  of  acquets  and  gains  is  dissolved  by  the 
wife's  death  the  interest  of  her  heirs  attach  at  once  to  the 
undivided  one-half,  and  the  fact  that  this  is  subject  to  the 
claims  of  community  creditors  does  not  make  their  title 
conditional  or  contingent.  Bossier  v.  Herwig,  112  Louisi- 
ana 539  (36  Southern  557).  It  was  held  that  where  the 
community  funds  are  too  small  to  pay  the  claims  of  both 
spouses  those  of  the  wife  must  be  taken  out  first.  Bergey 
V.  Labat,  112  Louisiana  992  (36  Southern  829).  It  was  held 
that  in  a  suit  by  the  heirs  of  a  wife  to  recover  their  share 
of  community  property  sold  by  the  husband  after  the  wife's 
death,  the  question  of  the  solvency  or  insolvency  of  the 
community  cannot  be  gone  into.  Levy  v.  Robson,  112  Lou- 
isiana 398  (36  Southern  472).  Where  after  the  husband's 
death  community  property  was  sold  for  taxes  and  recon- 
veyed  by  purchaser  to  the  widow  by  a  deed  which  re- 
cited that  it  formerly  belonged  to  her,  not  to  the  husband 
or  the  community,  it  was  held  that  the  equitable  title  was 
not  affected  thereby,  although  the  legal  title  vested  in  the 
widow  but  when  after  her  death  at  the  instance  of  a  credi- 
tor the  property  is  inventoried  as  her  succession  property 
and  sold  to  pay  her  debts,  the  proceedings  are  not  void  and 
the  adjudicatee,  a  purchaser  without  notice,  holds  clear  of 
the  equitable  title  of  the  heirs  of  the  husband.  The  letter 
are  estopped  by  failing  to  appear  when  cited  in  upon  the 
creditor's  petition.  Sicard  v.  Gumbel,  112  La.  483,  36  So. 
502. 

New  Mexico.  Where  a  man  who  has  a  possessory 
nfr\it  to  a  mining  claim  to  which  he  has  never  perfected 
title,  grants  all  his  interest  therein  to  another  his  wife  has 
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no  community  property  therein.    McAlister  v.  Hutchinson 
(N.  M.  1904),  75  P.  41. 

Texas.  Tex.  Rev.  St.  1895,  Art.  2237,  providing  that 
a  widow's  control  of  community  property  shall  cease  upon 
her  marriage  does  not  prevent  her  upon  divorce  from  such 
marriage  from  selling  improvements  upon  community 
property  to  pay  a  community  debt  contracted  in  erecting 
such  improvements.  King  v.  Summerville  (Tex.  C.  C.  A. 
1904),  80  S.  W.  1050. 

Washington,  i  BalHnger's  Ann.  Codes  &  Stat.,  §  4492, 
relating  to  agreements  between  husband  and  wife  as  to 
community  property  construed.  McKnight  v.  McDonald, 
34  Wash.  98,  74  P.  1060.  Pierce's  Washington  Code,  3892, 
with  regard  to  recording  ^  wife's  interest  in  community  real 
estate  construed.  It  was  further  held  "that  the  wife  is  a 
proper  and  necessary  party  to  the  foreclosure  of  liens 
against  community  real  estate."  McNair  v.  Ingebrigtsen, 
36  Wash.,  561,  78  Pac.  789.  Words  in  the  Washington 
Statutes  relating  to  property  of  husband  and  wife  "com- 
munity real  property"  and  "community  real  estate"  have 
the  same  meaning  and  neither  the  equitable  or  legal  in- 
terests in  land  held  by  a  husband  and  wife  as  community 
property  are  subject  to  sale  on  execution  issued  on  a  judg- 
ment rendered  for  the  separate  debt  of  either  spouse.  Ross 
V.  Howard,  31  Wash.  393,  72  Pac.  74.  A  grant  to  a  hus- 
band after  the  death  of  his  wife  does  not  make  the  prop- 
erty community  property  as  the  community  has  then  ceased 
to  exist.  This  is  so  even  though  the  couple  were  previ- 
ously in  possession  claiming  under  a  railroad  grant  for- 
feited later  to  the  government,  which  later  conveyed  to  the 
husband  after  the  death  of  the  wife.  Carratt  v.  Carratt, 
32  Wash.  517,  73  Pac.  481. 


CONTRACTS  FOR  SALE  OF  LAND 

Rights  of  vendor  and[  vendee  under  contract  for  sale  of 
land,  see  post,  §  677  et.  seq.  As  to  specific  performance  of 
contracts  for  land,  see  post,  §  566  et.  seq. 

Sec.  56.  Execution — Legality — Validity — Construc- 
tion. 

Authority,     In  an  action  for  specific  performance  of   a 
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contract  to  convey  land  .evidence  held  sufficient  to  show 
that  the  son  of  the  cet^n^ants  was  not  authorized  to 
sell  the  land  in  controversy.  Sherlock  v.  Van  Asslet, 
34  Wash.  141,  75  P.  639.  Where  an  agent  has  writ- 
ten authority  to  sell  land,  .  and  the  agent  makes 
a  contract  of  sale,  it  is  immaterial  whether  the  vendor  of  the 
propert}'  knew  the  name  of  the  purchaser  or  not.  Butnam  v. 
Butnam,  213  111.  104,  y2  N.  E.  Rep.  821  When  the  mort- 
gagor of  standing  timber  on  a  tract  of  land  sold  a  part  to  the 
plaintiffs  and  the  mortgagee  indorsed  upon  the  contract  of 
sale  a  clause  stating  that  they  "hereby  ratify,  appj^ovc,  and 
confimi  the  within  contract,"  it  was  held  that  as  in  fact  the 
mortgagor  was  not  an  agent  of  the  mortgagee  but  an  md^-- 
pendent  contractor,  the  mortgagee  did  not  become  liable  for 
later  acts  of  the  mortgagor  in  violation  of  his  contract  with  the 
plaintiffs.  '  Ayer  &  Lord  Tie  Co.  v.  Davenport  (Ky.  1904), 
82  S.  W.  177. 

Signature.  A  contract  for  the  sale  of  land  signed 
"Peoria  Mfg.  Company"  instead  of  the  real  name  "Peoria 
Manufacturing  Company,"  is  valid.  Seiberling  v.  Miller,  207 
III  443,  96  N.  E.  Rep.  800. 

Legality.  Where  two  persons,  one  a  resident  of  Wfs- 
consin  and  the  other  a  resident  of  Massachusetts,  meet  at  New 
York  and  make  an  agreement  for  the  sale  of  land  in  Florida, 
belonging  to  one  of  them,  and,  in  pursuance  of  the  agreement, 
notes  payable  in  Massachusetts  are  given  the  next  day,  which 
happens  to  be  Sunday,  and  all  the  rest  of  the  agreement  is 
to  be  performed  in  Massachusetts,  the  validity  of  the  notes  is 
gfovemed  by  the  law  of  Massachusetts,  although  the  actual  de- 
livery is  made  in  New  York,  so  that  the  notes  are  void. 
Brown  v.  Gates,  120  Wis.  349,  97  N.  W.  Rep  221.  A  contract 
for  the  sale  of  land  made  on  Sunday  is  not  invalid  under  Code 
§3782,  "as  being  labor,  work  or  business  of  one's  ordinary 
calling,''  thereby  forbidden,  nor  is  it  void  as  against  public 
policy.  (Valuable  historical  discussion  of  Sunday  laws). 
Rodman  et.  al.  v.  Robinson,  (N.  C.  1904),  47  S.  E. 
19.  A  contract  for  the  purchase  of  land  with  the  understand- 
ing that  the  land  should  be  divided  into  lots  and  distributed 
as  the  contractors  might  determine,  is  not  illegal  on  the  ground 
that  the  lots  were  to  be  distributed  by  means  of  a  lottery,  which 
was  against  public  policy,  because  after  the  contract  was  made 
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the  contractors  agreed  to  distritnite  the  lots  by  drawing  for 
them.  McCleary  v.  Chipman,  ^2  Ind.  489,  68  N.  E.  Rep.  320. 
An  agreement  by  which  the  vendor  of  land,  sold  at  an  agreed 
price,  is  given  the  right  to/ buy  it  back  at  an  increased  price 
and  bind  himself  to  do.so/fa'one  which  may  validly  be  made 
and  which  the  law  wijrisustain  on  evidence  that  there  was  such 
a  bone  fide  arrangemefit,  though  the  facts  would  indicate  that 
the  transaction  •amounted  rather  to  a  usurious  loan.  McEl- 
murray  v.  Bfodgett  (Ga.  1904),  47  S.  E.  531. 

Fo/irftl^..'' Validity  of  transfer  of  land  is  determined  by 
the  lajw/df  the  state  in  which  the  land  lies.  Meylink  v.  Rhea, 
et.al.,"i223  Iowa  310,  98  N.  W.  779.  Under  §  3936,  N.  D. 
Kev,  Codes  1899,  providing  that  "a  contract  in  writing  may 
*  bS  'altered  by  a  contract  in  writing,  or  by  an  executed  oral 
agreement,  and  not  otherwise,"  a  written  contract  for  the  sale 
of  real  estate  cannot  be  modified  by  an  unexecuted  oral  agree- 
ment, although  the  modification  pertains  only  to  the  perform- 
ance of  the  contract.  Cughan  v.  Larson,  (N.  D.  1904), 
102  N.  W.  Rep.  1088).  Where  a  defendant  agrees 
with  a  committee  to  purchase  a  lot  in  a  tract,  upon  which  the 
committee  had  an  option,  if  a  university  moved  there,  the  pro- 
ceeds to  go  into  a  fund  to  be  used  in  bidding  for  the  location 
for  the  university,  it  was  held  that  there  was  a  binding  bilateral 
contract.    Ferguson  v.  Getzendaner,  98  Tex.  319,  83  S.  W. 

374. 

Construction.  Where  a  contract  for  the  exchange  of 
realty  does  not  state  any  specific  time  for  the  delivery  of  the 
deeds,  time  is  not  of  the  essence  of  the  contract  and  each  of 
the  parties  had  a  reasonable  time  in  which  to  perform.  Gibson 
V.  Brown,  214  111.  330,  73  N.  E.  578.  In  a  contract  to  sell 
and  buy  land  where  the  stipulations  are  that  the  one 
shall  pay  the  money  and  the  other  shall  e!xecute  a  con- 
veyance, and  there  is  no  provision  that  either  is  to  be  done  first, 
the  covenants  are  mutual  and  dependent.  The  one  is  not 
bound  to  pay  without  receiving  his  deed,  nor  the  other  to  part 
with  his  land  without  receiving  his  money.  The  performance 
must  be  simultaneous.  It  is  not  necessary  on  the  part  of  the 
purchaser  to  make  a  strict  tender.  It  is  sufficient  that  when 
the  time  comes  for  the  transaction  he  is  able  and  prepared  to 
pay,  and  demands  the  deed.  This  is  sufficient  tender  of  per- 
formance. Cole  V.  Killam,  187  Mass.  213,  72  N.  E.  Rep.  947. 
For  cases  dealing  with  the  offer  and  acceptance  of  a  contract 
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see  Pond-Decker  Lumber  Co.  v.  Wilson  &  Beal,  (Ark. 
^903)  74  S.  W.  295.  For  a  contract  construed  to  be  a  guar- 
anty that  the  plaintiff  would  realize  a  specified  sum  out  of 
certain  real  estate,  see  McCague  Bros.  v.  Irey,  (Neb.  1905) 
103  N.  W.  Rep.  281.  Contract  construed  and  held  an  agree- 
ment to  convey  and  not  an  option,  to  purchase.  Vance  v. 
Newman,  72  Ark.  359,  80  S.  W.  574. 

When  the  vendor  deeds  land  to  the  vendee  in  considera- 
tion that  the  latter  would  meet  court  expenses  and  use  every 
effort  to  set  aside  an  execution  sale  of  the  same,  and  would, 
in  the  event  of  his  success,  convey  back  a  part  thereof  to  the 
vendor,  and  the  vendee  failed  to  set  aside  the  sale  by  suit 
brought  for  that  purpose,  but  redeemed  the  land,  therefrom, 
the  vendee  was  held  bound  to  reconvey  the  part  stipulated,  on 
the  ground  that  an  ambiguous  contract  will  be  construed  as 
unfavorably  as  its  terms  permit  against  its  proposer  and  pur- 
poses and  that  he  will  be  p  resumed  to  have  acted  under  its 
terms.    Leslie  et.  al.  v.  Bell  et.  al.,         (Ark.  1904),  84 

S.  W.  791. 

For  a  case  construing  a  contract  between  a  father  and 
son,  whereby  the  son  agreed  to  pay  an  annual  sum  to  the 
father  in  consideration  of  a  conveyance  of  land,  and  holding 
that  the  son  might,  under  the  contract,  sell  the  land  and 
delegate  his  obligation  to  the  purchaser,  see  Hurley  v.  Mc- 
Callister  (S.  D.  1905),  103  N.  W.  Rep.  644. 

For  security.  Defendant  executed  and  delivered  to 
plaintiff  a  written  assignment  of  a  contract  for  the  pur- 
chase of  certain  land,  and  the  latter  entered  into  posses- 
sion. One  year  later  the  defendant  retook  possession.  In 
an  action  for  recovery  of  possession,  in  which  plaintiff 
alleges  he  is  "the  owner"  of  the  land  and  "entitled  to  pos- 
session thereof,"  it  was  held,  that  the  assignment  to  the 
plaintiff  was  not  absolute  but  was  given  for  security  only.  Fifer 
V.  Fifer  (N.  D.  1903),  99  N.  W.  763. 

Sec.  57.    Consideration — Evidence. 

Consideration  in  a  conveyance  by  a  mother  to  her  son, 
one  of  several  children,  of  interest  in  land  in  return  for  his 
promise  to  support  her  while  she  lived,  held  adequate  upon 
the  facts,  the  son  appearing  to  have  been  her  favorite,  and 
the  whole  land  not  worth  more  than  $500.  Furnistis,  Admr., 
v.  Lilly  et.  al.  (Ky.  1905),  84  S.  W.  734.  In  a  court  of 
equity  a  proposed  vendor  cannot  contend  that  an  option 
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for  the  sale  of  land  is  void  beceause  the  nominal  considera- 
tion has  not  been  paid,  where  the  consideration  has  been 
tendered  and  the  vendor  has  waived  its  payment  until  the 
option  has  been  exercised  and  the  whole  amount  is  due. 
Seyferth  v.  Groves  &  S.  R.  Co.  (111.  1905),  75  N.  E.  Rep. 
522. 

A  contract  for  the  sale  of  land  made  under  seal  is  re- 
garded as  having  been  made  under  a  sufficient  considera- 
tion.    Forthman  v.  Deters,  206  111.  159,  69  N.  E.  Rep.  97. 

Evndence  of  an  alleged  promise  by  defendant,  in  con- 
sideration of  the  conveyance  to  him  of  certain  land,  to  sell 
the  land  and  pay  part  of  the  proceeds  to  a  third  person 
examined  and  held  sufficient  to  establish  such  promise. 
Sheldon  v.  Carr  (Mich.  1905),  103  N.  W.  Rep.  181.  The 
burden  of  showing  by  a  preponderance  of  evidence  that  a 
sale  of  real  estate  was  conditional  is  upon  the  party  setting 
it  up.  Rose  V.  Ware,  115  Ky.  420,  74  S.  W.  188.  The 
owner  of  land  sold  it  to  defendant  by  verbal  contract.  De- 
fendant occupied  the  land,  made  improvements,  and  paid 
part  of  the  price,  finally  giving  a  note  for  the  small  balance 
and  receiving  a  bond  for  the  title.  This  action  was  brought 
by  a  creditor  of  the  owner,  whose  claim  arose  subsequent 
to  the  execution. of  the  above  bond.  In  it  plaintiff  ought 
to  take  this  land.  Held — PlaintiflF  was  a  purchaser  at  a 
champertous  sale  (Ky.  St.  1899,  §  210),  which  was  null  and 
void.  Farmers'  Bank  of  Beattyville's  Assignee  v.  Pryse 
(Ky.  I903),76S.W.  Rep.358. 

Sec.  58.    Breach  of  contract — Measure  pi  damages. 

One  who  contracts  to  convey  land  with  covenants  of 
warranty  disables  himself  from  performing  if,  before  the 
time  of  performance,  he  executes  a  valid  lease  for  a  term 
not  expiring  for  a  year  after  the  time  of  performance,  and 
is  liable  to  action  by  the  vendee  to  recover  advance  pay- 
ments of  the  purchase  price,  even  though  the  vendee  has 
made  no  tender  of  performance.  Martin  v.  Roberts  (la. 
1905),  102  N.  W.  Rep.  1 126. 

The  measure  of  damages  for  breach  of  an  executory 
contract  for  the  sale  of  land  is  the  difference  between  the 
contract  price  and  the  value  of  the  land  at  the  date  of 
breach  if  the  contract  price  exceed  such  value;  and  in- 
terest may  also  be  allowed.  Harmon  v.  Thompson  (Ky. 
1905),  84  S.  W.  569.    The  measure  of  damages  for  breach  of 
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a  conditional  contract  for  the  sale,  after  division  by  arbi- 
tration, among"  the  co-tenants  of  land,  of  one  of  the  co- 
tenants*  share,  the  owner  having  sold  the  land  in  dispute 
before  any  division  thereof,  will  be  the  difference  between 
the  contract  price  of  the  land  and  its  value  at  the  time  the 
completion  of  the  division  would  have  been  possible.     In 
such   a   case    the    possibility   of    division   and    the   question 
whether  reasonable  time  was  allowed  the  purchaser,  before 
the  sale,  for  accomplishing  the   partition  are  properly   for 
the  jury.    Brooks  et  al  v.  Miller,  Ii8  Ga.  676,  45  S.  E.  485. 
Where  a  deed  described  the  land  by  metes,  bounds,  courses 
and  distances  and  purported  to  convey  129  acres  more  or 
less  for  the  consideration  of  $3,900,  and  whereas  the  land  con- 
tained only  113  acres,  and  the  sale  was  at  $30  an  acre  and 
not  in  gross,  a  credit  was  allowed  for  the  deficit  at  the 
average  price  per  acre  which  the  total  contract  price  bore 
to  the  number  of  acres  supposed  to  have  been  conveyed. 
Collins  V.  Stodghill  (Ky.  1904),  79  S.  W.  185.     Where  one 
contracts  to  sell  land  with  the  timber  thereon  and  the  pur- 
chaser pays  the  first  installment  of  the  price,  after  which 
the  timber  is  cut  off  by  one  having  paramount  title  thereto, 
the  purchaser,  if  he  elects  to  stand  on  the  contract  and 
bring  an  action  for  damages,  may  recover  the  diflFerence 
between  the  value  of  the  land  as  contracted  to  be  sold  and 
its  value  after  the  removal  of  the  timber,  less  the  unpaid 
purchase    price.      Vallentyne    v.    Immigration    Land    Co. 
(Minn.  1905),   103  N.  W.  Rep.   1028.     Where  there  is  a 
breach  of  contract  to  sell  land  the  measure  of  damages  is 
the  difference  between  the  contract  price  and  the  fair  mar- 
ket value  of  the  land  at  the  time  of  breach,  and  to  show 
this  he  may  show  the  increased  value  of  the  land  caused 
by  improvements  and  being  subdivided.    The  fact  that  the 
market  value  may  have  decreased  rapidly  after  the  day  of 
the  breach  is  immaterial.    Dady  v.  Condit,  209  111.  488,  70 
N.  E.  Rep.  1088.    A  vendee  of  land  who  is  put  in  posses- 
sion and  not  evicted  cannot  recover,  for  a  refusal  to  execute 
a  deed,  the  diflFerence  between  the  value  of  the  land  and 
the  contract  price — if  he  remains  in  possession ;  in  order 
to  recover  this  amount,  he  must  rescind  the  contract  and 
put  the  vendor  in  stato  quo.    Nolde  v.  Gray  (Neb.  1905), 
102  N.  W.  Rep.  759.    Where  a  person  refuses  to  perform  a 
contract  to  exchange  land  and  gives  certain  reasons  for  his 
refusal,  he  waives  all  other  reasons  there  may  be  for  refusal* 
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Gibson  v.  Brown,  214  111.  330,  73  N.  E.  'R,ep.  578.  The  ac- 
ceptance of  a  payment  under  an  installment  contract  of  sale 
of  land,  after  default,  is  not  a  waiver  of  the  right  to  insist 
upon  the  provisions  of  the  contract  when  default  was  made 
in  later  payments.  Keefe  v.  Fairfield,  184  Mass,  283,  68 
N.  E.  Rep.  342.  For  various  rules  regarding  competency 
of  witnesses,  admissibility  of  evidence,  methods  of  proof, 
what  may  properly  be  considered  in  estimates  of  value,  etc., 
in  actions  for  breach  of  contract,  to  sell  land,  see  J.  B. 
Watkins  Land  Mortg.  Co.  v.  Campbell  et  al  (Tex.  1904), 
84  S.  W.  424. 

Damages.  In  an  action  for  failure  to  convey  land  as 
agreed  an  estimation  of  the  value  of  separate  parcels  in  the 
contract  is  prima  facie  evidence  of  its  value  and  sufficient 
in  the  absence  of  other  evidence.  Humphreys  v.  Shellen- 
berger,  89  Minn.  327,  94  N.  W.  1083.  Where  defendants 
contracted  to  convey  a  clear  title  to  land  and  failed  to  do 
so,  the  fact  that  they  had  only  an  undivided  interest  in  the 
land  and  so  could  not  be  compelled  to  perform  specifically 
constitutes  no  defense  in  an  action  at  law  for  damages. 
Miller  v.  Smith  (Mich.  1905),  103  N.  W.  Rep.  872.  Where 
a  contract  for  the  sale  of  land  provides  that  the  purchaser 
shall  receive  a  deed  on  payment  of  certain  installments, 
and  a  deed  is  presently  given  accordingly,  the  title,  as 
between  the  parties,  relates  back  to  the  date  of  the  con- 
tract, so  as  to  enable  the  purchaser  to  recover  for  damage 
done  the  property  by  the  vendor  between  the  date  of  the 
contract  and  the  delivery  of  the  deed.  Krakow  v.  Wille 
(Wis.  1905),  103  N.  W.  Rep.  1121.  Where,  by  mistake, 
the  agent  of  one  intending  to  sell  land  included  in  the  writ- 
ten contract  of  sale  more  land  than  either  party  had  ex- 
pected, and  the  purchaser  assented  to  a  proposal  that  he 
accept  a  deed  conveying  the  land  originally  intended,  there 
was  a  valid  parol  modification  of  the  written  contract,  so 
that  an  action  could  not  be  maintained  on  the  contract  as 
originally  drawn.  Benesh  v.  Travelers'  Ins.  Co.  (N.  D. 
1905),  103  N.  W.  Rep.  405.  An  instruction  in  an  action 
for  a  breach  of  contract  for  the  rental  of  a  farm  that  the 
measure  of  damages  was  the  reasonable  market  value  of 
the  corn  and  cotton  which  the  plaintiff  would  be  reason- 
ably expected  to  raise  on  the  premises  during  the  term, 
less  what  the  plaintiff  had  earned  or  by  the  use  of  reasonable 
diligence  ought  have  earned  after  the  breach,  is  not  open  to 
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the  objection  that  damages  of  this  sort  are  too  speculative, 
Rogers  v.  McGuifey,  96  Tex.  565,  74  S.  W.  753. 

Sec.  59.    Fraud  and  misrepresentations — Mistake. 

A  contract  to  sell  land  cannot  be  avoided  by  the  ven- 
dee on  the  ground  of  concealment  of  material  facts  and 
misrepresentations  because  the  person  contracting  to  sell 
did  not  have  at  all  times  an  unconditional  fee  simple  title, 
provided  he  held  at  all  times  such  a  title  as  would  enable 
him  to  comply  with  his  contract.  McCleary  v.  Chipman, 
32  Ind.  489,  68  N.  E.  Rep.  320.  Where  the  vendor  in  a  con- 
tract for  the  sale  of  land  has  no  title  to  the  land  except 
an  agreement  by  the  owner  to  convey  the  vendee  cannot 
rescind  the  contract  on  the  ground  of  fraud.  Provident 
Loan  &  Trust  Co.  v.  Mcintosh,  68  Kan.  452,  75  Pac.  498. 
Where  an  intending  purchaser  represented  to  the  owners 
of  land,  ignorant  girls  of  16  and  18,  that  he  would  give 
them  $300  for  their  two-thirds  interest  therein,  because 
they  were  orphans,  although  "the  land  would  not  sprout 
peas,"  and  the  girls  after  refusing  his  first  offers,  finally 
accepted,  the  land  in  fact  containing  mineral  deposits, 
which  the  purchasers  knew  but  the  vendors  did  not,  and 
being  in  fact  worth  altogether  $800 — ^held  that  there  Was  no 
ground  for  setting  aside  the  sale,  as  it  did  not  appear  that 
the  vendors  were  misled  by  the  vendee's  misrepresentation, 
and  as  the  purchase  was  not  secret,  and  the  price  not  so 
inadequate  as  per  se  to  call  for  equitable  interference, 
Storthz  v.  Arnold  (Ark.  1905) ,  84  S.  W.  1036. 

If  by  fraudulent  representations  of  a  vendor  as  to  the 
extent  of  or  number  of  acres  of  the  land  to  be  conveyed  a 
vendee  is  induced  to  enter  into  a  contract  to  buy  land  and 
to  pay  more  therefor  than  he  would  have  done  otherwise, 
the  vendee  is  entitled  to  an  abatement  of  the  purchase  price, 
and  he  need  not  rescind  the  contract  in  order  to  get  the 
damages  suffered  through  such  fraudulent  representations. 
Ludwick  V.  Petrie,  32  Ind.  App.  550,  70  N.  E.  Rep.  280. 
A  seller  of  land  who  makes  false  representations  as  to  the 
area  of  the  land  is  liable  therefor  to  one  who  buys  in  reli- 
ance on  such  representations,  even  though  the  buyer,  before 
purchasing,  made  a  personal  examination  of  the  land,  and 
it  is  immaterial  that  the  area  was  represented  to  be  "about" 
so  many  acres,  if  the  area  was,  in  fact,  materially  less  than 
represented  and  known  by  the  seller  to  be  so.     Boddy  v. 
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Henry  (la.  1904),  loi  N.  W.  Rep.  447.  An  action  will  lie  for 
fraudulent  representations  by  a  prospective  purchaser  of 
land  as  to  its  value  and  condition,  the  land  being  at  a  dis- 
tance from  the  place  where  the  sale  is  made,  and  the  vendor 
being  ignorant  as  to  its  true  condition  and  being,  by  such 
fraudulent  representations,  induced  to  sell  at  an  inadequate 
price.    Mountain  v.  Day,  91  Minn.  249,  97  N.  W.  Rep.  883. 

An  action  to  cancel  a  contract  for  the  sale  of  land  on 
the  ground  of  fraud,  and  for  the  recovery  of  the  purchase 
price  paid  by  the  vendee  before  the  discovery  of  the  fraud, 
in  which  it  does  not  appear  that  the  vendee  had  any  title 
in  the  land,  and  in  which  no  relief  as  to  any  real  estate  rec- 
ord is  involved,  is  a  transitory,  not  a  local  action.  State 
V.  District  Court  of  Pine  County  (Minn.  1905),  102  N.  W. 
Rep.  869.  See  the  opinion  for  an  extensive  review  of  the 
authorities. 

Where  an  owner  of  land  authorizes  an  agent  to  sell 
the  land  to  a  person  designated  and  deposits  a  deed  to  such 
person  with  the  agent,  and  the  agent  fraudulently  and  with- 
out authority,  alters  the  name  of  the  grantee  and  contracts 
to  sell  the  land  to  the  person  whose  name  is  thus  inserted, 
the  owner  is  entitled  to  a  cancellation  of  the  deed  without 
returning  to  the  would-be  purchaser  sums  whicTi  were  ad- 
vanced by  him  to  the  agent  on  account  of  the  contract  but 
no  part  of  which  can  be  traced  into  the  hands  of  the  owner. 
Mitchell  V.  Squire  (la.  1905),  103  N.  W.  Rep.  783. 

Misrepresentations.  A  party  who  has  been  induced  to 
enter  into  a  contract  for  the  purchase  of  land  by  any  frau- 
dulent representations  of  the  vendor  materially  affecting 
the  value  of  the  land,  may,  on  discovering  the  fraud,  rescind 
the  contract,  or  elect  to  stand  by  his  purchase,  and  sue  for 
the  damages  he  has  sustained  by  the  fraud,  and  such  action 
for  damages  may  be  maintained  although  the  purchaser  has 
not  paid  the  full  price  or  obtained  the  legal  title  to  the  land. 
Representations  of  a  vendor  of  land  as  to  the  number  of 
acres  embraced  in  the  tract  sold  are  not  mere  matters  of 
opinion  and  may  be  relied  upon  by  the  vendee  unless  he 
can  readily  ascertain  their  falsity  by  the  exercise  of  ordi- 
nary prudence,  and  the  vendee  is  not  chargeable  with  care- 
lessness because  he  did  not  ascertain  the  quantity  of  land 
by  consulting  the  official  records  and  plats  and  causing  the 
tract  to  be  surveyed.    The  fact  that  the  purchaser  of  land 
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knew  the  comers  and  boundaries  of  the  land  is  not  con- 
clusive evidence  that  he  did  not  rely  on  the  representations 
of  the  vendor  as  to  the  area.  Stearns  v.  Kennedy 
(Minn.  1905),  103  N.  W.  Rep.  212.  A  statement  of 
profits  made  in  the  management  of  land,  if  false,  and  if 
made  to  induce  a  prospective  vendee  to  purchase  the  prop- 
erty, is  a  fraudulent  misrepresentation  within  the  law,  en- 
titling the  vendee  to  appropriate  relief.  Such  fraud  is  a 
good  defense  to  an  action  on  notes  given  for  the  purchase 
price.  Nisson  v.  Hood,  140  Cal.  224,  73  Pac.  981.  Where 
defendant,  who  sold  mortgages  to  plaintiff,  falsely  repre- 
sented their  value  to  be  many  times  greater  than  they 
actually  were,  the  plaintiff  had  a  right,  in  rescinding,  to 
act  upon  the  suspicion  as  to  the  falsity  of  the  representa- 
tions, if  he  could  subsequently  prove  that  suspicion  to  be 
well  founded.    Simonds  v.  Cash,  136  Mich.  558,  99  N.  W. 

754. 

One  induced  by  false  representations  to  exchange  real 
estate  may  maintain  an  action  to  set  aside  the  conveyance, 
under  S.  D.  Civ.  Code,  §§  1282-1285,  without  alleging  in 
his  complaint  a  rescission  of  the  contract  to  exchange;  it 
is  enough  if  the  complaint  alleges  a  willingness  to  restore 
everything  received  under  the  contract  and  if  the  plaintiff 
tenders,  before  the  trial,  a  deed  of  the  property  received  from 
the  defendant.  Thompson  v.  Hardy  (S.  D.  1905), 
102  N.  W.  Rep.  299.  Representations  by  one  selling  hotel 
property  as  to  the  price  paid  by  a  third  person  therefor  and 
as  to  the  duration  of  the  lease  held  by  the  present  occupant 
are  representations  of  fact  and  are  material,  so  that,  if 
such  representations  prove  to  be  false,  the  transaction  may 
be  rescinded  by  the  purchaser.  Thompson  v.  Hardy  (S.  D. 
1905),  102  N.  W.  Rep.  29 

Mistake.  The  fact  that  the  vendor  of  land,  when  enter- 
ing into  the  contract  to  sell,"  believed  that  the  timber  had 
been  cut  off  is  not  a  defense  to  an  action  to  recover  for 
breach  of  the  contract,  if  the  mistake  is  due  to  the  vendor's 
neglect  and  not  to  any  fraud  or  concealment  on  the  part 
of  the  vendee.  Vallentyne  v.  Immigration  Land  Co.  (Minn- 
1905),  103  N.  W.  Rep.  1028. 

Sec.  60.  Rescission  for  breach  and  by  agreement — 
Recovery  ci  money  paid. 

Where  the  owner  of  land  and  the  holder  of  a  certificate 
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of  purchase  of  the  same  at  execution  sale  contract  to  sell, 
the  vendee  named  in  the  contract  is  entitled  to  a  cancella- 
tion of  the  contract  where  the  holder  of  the  certificate  trans- 
fers it  to  another,  who  acquires  title  by  a  sheriff's  deed  and 
the  owner  claims  the  benefit  of  the  consideration  for  such 
transfer.  Newcomb  v.  Ogden  Plow  Co.,  120  Iowa  570,  95 
N.  W.  174.  In  an  appeal  from  a  decree  setting  aside  an 
alleged  contract  to  sell  land  as  a  cloud  on  the  title,  no  free- 
hold is  involved  neither  party  gaining  or  losing  a  freehold, 
and  if  the  contract  is  held  valid,  the  one  party  is  enti- 
tled to  a  conveyance  only  upon  performance  on  his  part. 
Therefore  the  appellate  court  has  jurisdiction.  In  a  suit 
for  specific  performance  to  compel  the  execution  of  a  con- 
veyance of  a  freehold  estate  the  freehold  is  involved.  So 
also  in  a  .procee4ing  to  cancel  a  deed  purporting  to  convey 
title  and  to  remove  the  same  as  a  cloud.  Kesner  v.  Miesch, 
204  111.  320,  68  N.  E.  Rep.  405.  Where  after  the  death  of 
his  wife,  to  whom  her  mother  has  deeded  property  in  consid- 
eration that  the  mother  shall  be  supported  thereon  while 
she  lives,  the  husband  of  the  grantee  refuses  to  carry  out 
the  contract  and  forces  the  grantor  to  leave  the  premises, 
equity  will  not  rescind  the  contract  and  restore  the  gran- 
tor's rights  in  the  property  where  infant  children  of  the 
grantee  survive  who  would  inherit  it,  but  will  appoint  a 
receiver  to  take  charge  of  the  property  as  a  trust  asset  and 
administer  it  with  due  regard  for  the  rights  of  the  children 
as  well  as  the  grantor's  paramount  claims  to  support  there- 
from. Keister  et  al  v.  Cubine,  loi  Va.  768,  45  S.  E.  285. 
In  an  action  to  rescind  a  contract  under  which  the 
parties  exchanged  real  estate  where  the  deed  to  the  plaintiff 
conveyed  nothing  as  the  defendant  had  no  title,  the  plaintiff 
will  be  permitted  to  reconvey  where  he  offers  to  do  so  and 
a  reconveyance  by  the  defendant  will  be  ordered  on  settle- 
ment of  the  balance  of  rents  'and  profits  received  arid  pay- 
ments made  on  account  of  the  property  by  the  party  in  pos- 
session. Campbell  v.  Spears,  120  Iowa  670,  94  N.  W.  1126. 
Where  defendant  makes  a  contract  to  sell  land  to  the  plain- 
tiflF  and  no  time  is  set  for  the  performance  but  upon  hear- 
ing that  the  vendor  intends  selling,  the  vendee  informs  him 
that  he  will  take  the  property  in  seven  days  the  vendor 
cannot  rescind  the  contract  but  must  wait  seven  days  or 
tender  a  deed  and  demand  performance  at  once.  Cran- 
well  v.  Clinton  Realty  Co.  (N.  J.  Eq.  1904),  58  Atl.  1030. 


Ill  RESCISSION  §  60 

Under  a  contract  to  buy  land  and  pay  by  monthly  in- 
tallments  which  contains  a  provision  that  if  the  vendee 
shall  fail  to  pay  any  installment  for  30  days  "this  agreement 
shall  become  null  and  void  and  of  no  effect,  *  *  *  and  said 
party  (the  vendor)  shall  be  released  from  all  obligations  here- 
unto, but  shall  have  the  right  to  retain  for  his  own  use  as 
liquidated  damages  for  such  failure,  all  moneys  previously 
paid  on  account  of  said  principal  sum,"  etc.,  if  the  vendee 
fails  to  pay  any  installment  according  to  contract,  the 
vendor  being  ready  to  perform,  the  vendor  may  refuse  to 
perform  further  and  the  vendee  cannot  recover  the  money 
already  paid.  Keefe  v.  Fairfield,  184  Mass.  334,  68  N.  E. 
Rep.  342. 

Where  a  party  contracting  to  purchase  land  repudiated 
the  contract  before  the  time  set  for  performance,  and  the 
vendor  thereupon  ceased  its  eflForts  to  remove  certain  in- 
cumbrances on  the  land,  the  purchaser  could  not  recover 
earnest-money  paid  on  account  of  the  contract,  as  his  re- 
pudiation authorized  the  vendor  to  stop  performance  but 
did  not  affect  any  acts  already  performed  in  carrying  out 
the    contract.      Woodman     v.     Blue     Grass     Land     Co. 
(Wis.  1905),   103   N.  W.   Rep.  236.    A  party  contracting 
to  sell  land  for  cash  upon  delivery  of  the  deed  is  excused 
from  performance  if  the  other  party,  at  the  time  of  per- 
formance, refuses  to  perform,  but  requests  an  extension  of 
time,  and  the  vendor,  unless  he  grants  such  request,  may 
rescind  the  contract  and  sell  the  land  to  a  third  person. 
.Mason    v.    Strickland     (Neb.     1905),     103    N.    W.    Rep. 
458.    Where  a  vendor  of  land  is  unable  to  give  a  clear 
title,  owing  to  defects  known  to  both  parties  at  the  time 
of  making  the  contract,  and  the  vendor  is  guilty  of  no 
fraud  or  bad  faith,  the  purchaser  cannot  recover  damages 
tor  the  failure  to  give  a  clear  title,  and    can    recover,  only 
such  payments,  if  any,  as  he  has  made  on  the  agreed  price. 
Hsr^ert    v.    Pratt     (la.     1905),     102    N.    W.     Rep.    786, 
Where  one  contracting  to  convey  land  has  no  title,  either 
at  the  time  of  making  the  contract  or  at  the  time  set  for 
performance,  but  has  only  contracts  whereby  he  may  ob- 
tain title  if  his  vendors  perform  their  agreements,  he  is  not 
in  a  position  to  comply  with  a  contract  requiring  him  to 
furnish  an  abstract  showing  good  and   sufficient   title   in 
him  at  the  time  of  performance,  and  the  vendee  may  imme- 
diately rescind,    upon    making   demand    for    performance, 
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without  actual  tender,  and  recover  any  amounts  advanced 
as  part  payment  Webb  v.  Hancher,  (La.  1905),  102 
N.  W.  Rep.  1 127.  Where  a  vendee  of  land  pays  a  part  of 
the  price  and  is  to  pay  the  balance  when  the  deed  is  given, 
on  a  specified  date,  and,  23  days  before  that  date,  refuses 
to  go  further  with  the  contract,  on  the  ground  that  the 
land  is  encumbered  by  a  mortgage,  he  cannot  recover  the 
first  payment:  in  order  to  put  the  vendor  in  default,  he 
should  have  made  tender  on  the  day  set  for  performance, 
for  non  constat  that  the  defect  in  the  title  would  not  have 
been  removed  by  that  time.  Claude  v.  Richardson, 
(la.  1905)  ,  103  N.  W.  Rep.  991.    When  a  contract  for 

sale  of  land  is  rescinded  the  purchasers  will  be  given  a  lien 
on  the  land  for  the  purchase  price  paid  by  them,  with 
interest,  also  for  improvements  placed  thereon  and  will 
be  charged  a  reasonable  rent  for  use  while  they  held  it. 
Begley  v.  Combs  (Ky.  1905),  87  S.  W.  1081. 

It  was  held  that  where  the  grantor  and  grantee  of  a 
mortgage  deed  agree  to  sell  the  land  to  a  third  party,  the 
purchase  money  to  be  divided,  and  the  third  party  fails  to 
carry  out  the  purchase,  the  grantee  is  not  liable  to  the 
grantor  for  breach  of  the  contract,  and  if  the  grantee  permits 
the  third  party  to  rescind,  the  latter  remains  liable  to  the 
grantor  and  the  grantor  does  not  lose  his  interest  in  the 
land  until  he  is  paid  the  purchase  price  for  his  equity.  If 
later  by  consent  of  all  parties  the  land  is  sold  for  more  than 
this  mortgage,  it  was  proper  for  the  court  to  order  that  out 
of  the  proceeds  the  original  debtor  should  be  paid  the  bal- 
ance due  him  from  the  third  party.  Hudson  v.  Hudson, 
119  Ga.  637,  46  S.  E.  874.  When  a  man  and  his  wife  con- 
veyed land  to  two  of  their  sons  in  consideration  that  the 
grantees  take  care  of  the  grantors  during  life,  "furnish 
thtm-7-necessaries — a  good  nurse — ^and  bury  them  accord- 
ing to  the  rules  of  civilized  society"  and  the  deed  further 
provided  that  it  was  to  be  null  and  void  and  the  land  revert 
if  the  grantees  failed  to  perform  any  of  the  agreements,  it 
was  held  that  equity  will  take  jurisdiction  of  a  bill  by  the 
heirs  of  the  grantors  to  cancel  the  conveyance  because  of 
failure  by  the  grantees  to  live  up  to  their  agreements. 
Fluharty  v.  Fluharty,  54  W.  Va.  407,  46  S.  E.  199.  A  ven- 
dee induced  to  purchase  property  by  fraudulent  represen- 
tation of  the  vendor  will  not  be  considered  to  have  elected 
not  to  rescind  the  contract  by  reason  of  the  fact  that  after 
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part  payment  of  the  price  and  without  entire  knowledge 
of  the  falsity  of  the  representations  or  of  her  legal  rights 
she  demanded  possession  of  the  occupant  and  expressed  her 
deire  to  then  move  in.  Annis  et.  al.  v.  Ferguson  et.  al. 
(Ky.  1905),  84  S.  W.  553.  The  owner  of  a  partly  com- 
pleted building  wrongfully  prevented  the  building  contractor 
from  completing  it ;  and  the  contractor  elected  to  treat  the  act 
as  a  recision.  Held,  that  the  contractor  was  entitled  to 
recover  for  the  reasonable  value  of  the  work  done  prior  to 
the  election,  although  the  contract  had  made  no  provision 
for  apportionment  of  compensation.  George  M.  Newhall 
Engineering  Co.  v.  Daly,  ii6  Wis.  256,  93  N.  W.  12. 

It  was  held  tliat  the  parties  to  a  written  contract,  un- 
sealed or  not,  may  by  mutual  agreement  rescind  it  orally. 
If  no  possession  has  been  taken  thereunder  and  the  buyer* 
surrenders  the  writing  to  the  seller  there  is  rescission. 
Lowther  Oil  Co.  v.  Miller-Sibley  Oil  Co.,  53  W.  Va.  501,  44 
S.  E.  433.  A  written  contract  for  the  sale  of  real  estate 
may  be  annulled  by  parol  agreement,  or  abandoned  by  the 
parties.  Houghen  v.  Skjervheim  (N.  D.  1905),  102  N.  W. 
Rep.  311.  See  the  opinion  for  a  discussion  of  facts  held  to 
show  an  abandonment  by  mutual  consent. 

Time  for  performance.  If  a  contract  for  the  sale  of 
land  specifies  no  time  for  performance,  it  will  be  construed 
as  calling  for  performance  within  a  rasonable  time.  If  in 
such  a  case,  the  vendor  permits  the  vendee  to  continue  in 
possession  and  to  make  payments  on  the  price  after  such 
time  has  elapsed,  and  the  contract  is  renewed  from  time  to 
time  by  the  parties,  the  vendor  can  eflFect  a  cancellation  of 
the  contract  and  forfeiture  of  the  vendee's  rights  only  by 
giving  notice  and  allowing  a  reasonable  time  within  which 
to  perform.  Tingue  v.  Patch,  93  Minn.  437,  loi  N.  W. 
Rep.  792. 

Termination.  After  default  by  the  contract  purchaser 
a  recorded  conveyance  by  the  seller  to  a  third  party  is 
notice  of  the  termination  of  the  contract.  Moran  &  Co.  v. 
Palmer  (Wash.  1905),  79  Pac.  476. 


CORPORATIONS 

Sec^  6i.  Ownership  of  land  by  corporations.  Under 
Rev.  St.  1895,  Arts.  749c,  749e,  a  corporation  not  authorized 
by  its  charter  to  hold  real  estate  may  lawfully  acquire 
temporarily  the  title  to  land,  and  such  acquisition  will  not 
render  the  corporation  incapable  of  setting  up  the  de- 
fence of  bona  fide  purchaser.  Schneider  v.  Sellers  (Tex. 
1904),  84  S.  W,  417.  Corporations  whose  stock  is 
owned  by  non-resident  aliens  are  given  the  same  rights  to 
•  hold  real  estate  as  are  given  to  non-resident  aliens  by  section 
2890  of  the  Code  by  Iowa  Acts  of  1904,  Ch.  54.  Foreign 
corporations  are  authorized  to  hold  land  in  New  Jersey  by 
N.  J.  Laws  of  1903,  Ch.  22.  Corporations  organized  for 
religious,  educational,  charitable,  or  benevolent  purposes  are 
authorized  to  take,  hold  and  convey  real  estate  by  N.  J.  Laws 
of  1903,  Ch.  198.  Religious,  etc.,  corporations  are  authorized 
to  acquire,  hold  and  dispose  of  land  by  N.  J.  Laws  of  1905, 
Ch.  213.  The  time  limited  for  the  holding  of  land  by  foreign 
corporations  is  extended  by  Pa.  Laws  of  1903,  No.  2  and  No. 
X45- 

Sec.  63.  Contracts  and  conveyances  by  corporations. 
Where  a  by-law  of  a  corporation  provided  that  no  deed 
should  be  executed  except  by  the  board  of  trustees,  and  the 
board  of  trustees  authorized  the  president  to  sell  and  convey, 
and  he  does  sell,  signing  the  corporate  name  to  the  deed,  his 
authority  is  conclusively  presumed,  especially  where  the 
grantee  made  improvements  on  the  property  to  the  knowledge 
of  the  officers  and  stockholders.  West  Seattle  Land  and 
Imp.  Co.  V.  Novelty  Mill  Co.,  31  Wash.  435,  72  Pac.  69.  In 
Michigan,  it  is  held  that  a  deed  purporting  to  be  the  deed  of 
a  corporation  is  valid,  even  though  signed  only  with  the 
names  of  the  president  and  treasurer,  (following  Regents  v. 
Yoimg  Men's  Society,  12  Mich.  138,  and  rejecting  Isham  v. 
Bennington  Iron  Co.,  19  Vt.  at  p.  252,  and  Brinlev  v.  Mann, 
2  Cush.  337,  48  Am.  Dec.  679),  Mich.  Comp.  Laws  1897, 
§  9509*  does  not  affect  this  question.  Ismon  v.  Loder,  135 
Mich.  345,  97  N.  W.  Rep.  769.    Under  Mich.  Comp.  Laws 
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1897,  §  10417,  a  mortgage  executed  in  behalf  of  an  agricul- 
tural society  by  its  ofiicers  is  valid,  although  sealed  only  with 
the  individual  seals  of  the  officers.  Ismon  v.  Loder,  135 
Mich.  345,  97  N.  W.  Rep.  769. 

Where  a  president  of  a  corporation  has  authority  to  con- 
vey land  of  the  corporation  and  he  fraudulently  does  convey  to 
a  third  party  who  in  turn  conveys  back  to  the  president  and 
the  president  procures  a  mortgage  from  a  trust  company 
which  acts  in  good  faith  in  the  matter,  the  corporation  cannot 
have  the  mortgage  set  aside  as  against  the  trust  company. 
Gray  Qoud  Land  Co.  v.  Clay,  89  Minn.  166,  94  N.  W.  552. 
The  president  of  a  corporation,  who  was  also  a  director  and 
large  stockholder,  bought  land  and  agreed  with  two  directors, 
also  large  stockholders,  that  he  would  hold  it  in  trust  for  the 
three.  A  railroad  was  built  on  the  land,  which  was  subse- 
quently conveyed  by  the  corporation  to  the  defendant  by  a 
deed  with  the  words :  "Also  the  right  of  way,  including  the 
rails  and  ties  thereon,  along  the  certain  line  of  railroad,"  etc. 
Nine  years  later  the  heirs  of  the  president,  with  the  two  di- 
rectors, conveyed  the  land  to  the  plaintiff.  Held  it  was  the 
duty  of  the  directors  to  perfect  the  title  of  the  railroad  com- 
pany, and  having  failed  to  do  this,  and  after  a  long  acquies- 
cence in  the  possession  of  the  company,  they  could  not  de- 
mand the  property  for  themselves  or  the  plaintiff.  Harrison 
Land  Co.  v.  Nashsville  Ry.  C.  (Ky.  1903),  76  S.  W. 
Rep.  9.  A  corporation  purchasing  land  for  value  will  be 
treated  as  an  innocent  purchaser  when,  although  the  two  di- 
rectors conveying  the  land  to  the  corporation  had  knowledge 
of  facts  which  would  affect  the  good  faith  of  the  transaction, 
such  knowledge  is  not  shared  by  the  other  directors. 
Schneider  v.  Sellers  (Tex.  1904),  84  S.  W.  417. 

Transfers  of  property,  rights  and  franchises  of  corpora- 
tions are  required  to  be  made  subject  to  all  duties  and  lia- 
bilities of  the  corporations  whose  property  is  sold  by  Col. 
Laws  1903,  Ch.  78.  Conveyances  by  corporations  de  facto 
are  made  valid  by  Minn.  Gen.  Laws  of  1903,  Ch.  41.  Con- 
veyances made  by  a  corporation  more  than  three  years  after 
its  dissolution  and  contrary  to  statute,  are  le.eralized  by  Minn. 
Gen.  Laws  of  1905,  Ch.  128.  Deeds  of  confirmation,  where 
corporate  existence  ended  before  conveyance,  are  provided 
for  by  N.  J.  Laws  of  1904,  Ch.  196.  The  officers  who  may 
by  N.  D.  Laws  of  1903,  Ch.  150.  The  transfer  of  the  bnsi- 
execute  conveyances  on  behalf  of  corporations  are  prescribed 
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ness,  franchise  or  property  of  a  corporation  as  a  whole  is 
regulated  by  Or.  Laws  of  1905,  Ch.  194.  Titles  to  real  es- 
tate conveyed  by  foreign  corporations  not  having  the  right 
to  own  the  same  are  made  valid  by  Pa.  Laws  of  1903,  No.  27. 
Sec.  82  of  Ch.  54  of  the  W.  Va.  Code,  relative  to  the  sale  of 
the  property  of  a  corporation  and  its  franchise  is  amended  by 
W.  Va.  Acts  of  1903,  Ch.  6. 

Sec.  63.  Municipal  corporations — ^Power  to  deal  with 
land.  While  in  general  a  municipal  corporation  being  de- 
signed to  create  a  local  government  over  a  limited  territory, 
cannot  purchase  and  hold  real  estate  beyond  its  boundaries,  or 
perform  any  act  outside  its  territory,  this  rule  should  not  be 
extended  to  the  construction  of  drains  and  sewers;  and  such 
construction  may  take  place,  and  land  for  such  purpose  be 
acquired  beyond  the  municipal  limits,  as  sewerage  and  poll- 
uted water  should  be  carried  away  to  a  point  where  they  will 
not  injuriously  affect  the  health  of  the  dweller  in  the  city. 
Langley  v.  City  Council  of  Augusta,  118  Ga.  590,  45  S.  E. 
486,  (criticising  Loyd  v.  Columbus,  90  Ga.  20,  15  S.  E.  818. 
Townships,  boroughs  and  villages  are  authorized  to  acquire 
land  for  public  use  by  condemnation  by  N.  J.  Laws  of  1904, 
Ch.  156.  Towns  are  authorized  to  sell  unsuitable  lands  by 
N.  J.  Laws  of  1903,  Ch.  iii.  Cities  are  authorized  to  sell 
poor  farms  and  use  proceeds  for  new  poor  houses  by  N.  J. 
Laws  of  1903,  Ch.  134.  Cities  are  authorized 'to  sell  or  ex- 
change lands  not  needed  by  N.  J.  Laws  of  1903,  Ch.  157. 
Conveyances  of  real  estate  by  villages  whose  incorporation 
was  defective  are  made  valid  by  Minn.  Gen.  Laws  of  1903, 
Ch.  31. 

Const.  Mo.,  Art.  9,  §  16,  empowering  cities  of  over 
100,000  to  frame  charters  for  their  government,  and  Acts 
1887,  p.  5i»  §§  50,  51  (Rev.  St.  1890  §§  6408,  6409)  passed 
in  pursuance  thereto,  giving  cities  complete  control  over  their 
streets,  etc.,  and  authorizing  them  to  regulate  the  exercise  of 
franchises  therein,  does  not  authorize  the  provision  of  the 
Kansas  City  charter,  allowing  the  city  to  fix  by  ordinance  the 
maximum  rates  chargeable  by  telephone  companies  therein; 
such  power  residing  in  the  state  and  not  having  been  dele- 
gated by  the  acts  mentioned.  The  court  says :  "The  regula- 
tion of  prices  to  be  charged  by  a  corporation  intrusted  with  a 
franchise  of  a  public  utility  character  is  within  the  sovereign 
power  of  the  state  that  grants  the  franchise  or  that  suffers  it 
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to  be  exercised  within  its  borders,  and  that  power  may  with 
wisdom  and  propriety  be  conferred  on  a  municipal  corpora- 
tion ;  but  it  is  not  a  power  appertaining  to  the  government  of 
the  city,  and  does  not  follow  as  an  incident  to  a  grant  of 
power  to  frame  a  charter  for  a  city  government.  *  ♦  * 
The  Legislature  in  conferring  on  the  city  the  exclusive  con- 
trol of  its  streets,  meant  exclusive  control  for  the  purposes  of 
the  city  government,  not  to  the  exclusion  of  the  state  in  other 
matters."  State  ex  rel.  Garner  v.  Missouri  &  K.  Telephone 
Co.,  Mo.,  88  S.  W.  41. 

Fire  limits.  That  a  city  ordinance  forbidding  the  con- 
struction or  reconstruction  of  buildings  within  the  fire  limits 
except  of  incombustible  giaterials  does  not  prevent  a  change 
by  adding  to.  the  height  over  six  feet  and  by  roofing  with 
slate  and  by  adding  a  galvanized  iron  front ;  see  Contas  v. 
City  of  Bradford  et  al.,  206  Pa.  St.  291 ;  55  Atl.  989. 


COVENANTS 

Sec.  64.  Covenants  running  with  the  land.  In  a  deed 
of  conveyance  of  a  right  of  way,  the  grantee  "to  make  for  the 
grantors  a  farm  crossing."  such  a  covenant  runs  with  the 
land.  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v.  Wilson)  34  Ind. 
App.  324,  72  N.  E.  Rep.  666.  When  possession  attends  the 
conveyance,  the  convenants.  of  warranty  and  of  quiet  enjoy- 
ment run  with  the  land,  and  the  party  dispossessed  by  a  su- 
perior title  is  the  proper  person  to  sue  on  the  covenant.  Tibby 
T.  Hutchinson,  72  N.  H.  190,  55  Atl.  547.  A  covenant  by 
the  grantee  of  land  conveyed  for  a  railroad  that  it  would  put 
in  a  side  track  for  the  use  of  the  grantor  may  be  enforced  by 
him  even  tjiough  he  has  conveyed  to  his  children  all  his  land 
except  a  strip  30  feet  wide  along  the  railroad.  Chicago  R. 
Co.  V.  Wilson  (Ky.  1903),  76  S.  W.  Rep.  138.  It 
was  held  that  a  covenant  in  an  agreement  to  maintain  and 
repair  dams  to  supply  water  to  the  covenantee's  mill  and  to 
prevent  the  accumulation  of  trash  in  a  mill  race  was  a  personal 
not  a  real  covenant.  But  as  the  covenant  ran  to  the  covenan- 
tee's heirs,  devisees  and  assigns,  it  could  be  enforced  by  a 
purchaser  of  the  land  from  the  covenantee.  One  breach  of  the 
covenant  will  not,  however,  amount  to  a  total  breach  during 
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the  entire  term  entitling  the  covenantee  to  recover  for  perma- 
nent damage,  ■  past  and  future,  in  one  action.  Hurxthal  v. 
St.  Lawrence  Boom  &  Lumber  Co.,  53  W.  Va.  87,  44  S.  E. 
520.  Covenants  running  with  the  land  are  defined  by  Cal. 
St.  1905,  Ch.  450. 

Where  a  tunnel  company  in  condemnation  proceedings 
against  a  railroad  covenanted  with  the  railroad  that  it  would 
not  attempt  to  seize  certain  lands  in  furtlier  proceedings,  such 
a  covenant  was  not  binding  upon  a  successor  of  the  tunnel 
company  under  foreclosure  proceedings.  Morris  &  E.  R,  Co.  • 
V.  Hoboken  &  M.  R.  Co.  (N.  J.  Ep.  1904),  59  Atl.  332 

Sec.  65.  Covenants  of  warranty.  "A  covenant  of 
general  warranty  in  a  deed  for  land  relates  to  title,  not  quan- 
tity, and  does  not  warrant  quantity.  Maxwell  v.  Wilson,  54 
W.  Va.  495,  46  S.  E.  349.  The  usual  warranty  of  title,  af- 
fecting the  property,  will  not  cover  a  claim  for  rents  owed  the 
grantor  as  that  is  a  personal  matter  between  the  true  owner 
and  the  one  in  possession.  Woodcock  v.  Baldwin,  34  South. 
440,  no  La.  270.  A  covenant  of  warranty  of  title  is  not 
broken  by  a  vendor  who  gave  a  deed  containing  the  following 
language,  "this  deed  is  subject  to  a  lease  in  favor  of  Daniel 
Horak,  which  is  hereby  transferred  to  the  grantee  named 
herein,"  where  it  appeared  that  the  lessee  was,  unknown  to 
both  buyer  and  seller,  entitled  to  certain  out-buildings  on  the 
premises.  Spaulding  v.  Thompson,  119  la.  484,  93  N.  W. 
498.  It  was  held  that  a  deed  conveying"  *  *  *  * 
yellow-  poplar,  *  *  *  cucumber,  *  *  *  ^nd  ash 
*  *  *  "  trees  and  containing  a  description  of  their  size  and 
number  imported  a  covenant  of  warranty  that  the  trees 
exist,  of  the  kind  and  character  described,  and  suit  may 
be  brought  thereon  within  ten  years  of  the  date.  Sibley  v. 
Stacey,  53  W.  Va.  292,  44  S.  E.  420.  Where  a  mortgagor 
states  in  a  mortgage  that  he  mortgages  and  warrants  the 
property  to  the  mortgagee,  the  words  "and  warrants"  are 
construed  as  if  full  covenants  of  seisin  good  right  to  convey 
against  incumbrances,  quiet  enjoyment,  and  general  warranty 
were  fully  written  therein.  Roderick  v.  McMeekin,  204  III. 
625,  68  N.  E.  Rep.  473. 

In  Texas,  the  use  of  the  word  "deed"  in  a  bond  or  con- 
tract to  convey  land  means  a  deed  with  a  general  warranty 
and  it  was  held  that  this  rule  applied  where  a  resolution  of 
a  city  council  authorized  the  mayor  to  "make  deed"  to  land 
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and  that  under  that  order  a  deed  with  a  covenant  of  warranty 
was  binding  upon  the  city.  Abbott  v.  City  of  Galveston,  97 
Tex,  474,  79  S.  W.  1064. 

Under  Illinois  Conveyance  Act,  p.  11  (i  Starr  &  C.  Ann. 
St.  1896  (2d  ed.)  p.  924,  c.  30)  a  mortgage  by  the  use  of  the 
words  "and  warrants"  must  be  construed  the  same  as  if  full 
covenants  of  seisin,  good  right  to  convey,  against  incum- 
brances, of  quiet  enjoyment,  and  general  warranty  were  fully 
written  therein.  King  v.  King,  215  111.  100,  74  N.  E.  Rep. 
88. 

Where  a  deed  of  a  right  of  way  over  farm  lands  to  an 
electric  railway  company  is  conditioned  upon  its  building  and 
maintaining  a  line  through  grantor's  land,  and  providing  that 
"upon  the  failure  or  abandonment  of  said  railroad  enterprise 
the  title  shall  revert,"  and  is  conditioned  also  '*that  the  road  be 
completed  and  in  operation  before  a  certain  date,"  the  final 
clause  will  be  construed  as  a  covenant  only,  not  as  a  condition 
the  breach  of  which  reverts  the  title  in  the  grantor,  (the  real 
consideration  of  the  deed  being  the  provision  of  a  convenient 
means  of  transit  and  this  having  been  obtained).  Krueger 
V.  St.  Louis,  St.  C.  &  W.  Ry.  Co.  (Mo.  1905),  84  S,  W.  898. 

Sec*  66.  Covenants  against  incumbrajnces.  A  grantor 
in  a  full  warranty  deed  is  liable  to  the  grantee  not  only  for 
the  amount  of  the  taxes  on  the  land  at  the  date  of  the  deed 
but  also  for  the  additional  penalties  and  costs  growing  out  of 
the  taxes  which  the  grantee  was  obliged  to  pay.  C.  B.  Cars- 
well  &  Co.  V.  Halberzettle  (Tex.  1905),  86  S.  W. 
738.  A  covenant  against  incumbrances  is  broken  when  made 
if  an  incumbrance  then  exists,  for  which  breach  nominal  dam- 
ages at  least  may  be  recovered,  and  if  the  grantee  extinguishes 
a  valid  incumbrance  he  may  recover  in  damages  such  amount. 
Dahl  v.  Stakke  et.  al.,  12  N.  Dak.  325,  96  N.  W.  353.  In  an 
action  upon  a  covenant  against  incumbrances,  where  the 
breach  alleged  is  an  outstanding  lease  of  the  premises  con- 
veyed, the  measure  of  damages  is  the  rental  value  of  the  land 
for  the  unexpired  term.  Where  the  land  is  sold  for  use  as  a 
nursery  in  place  of  the  buyer's  existing  nursery,  the  seller  is 
not  liable  for  the  expense  of  hauling  the  buyer's  stock  from 
the  railroad  station  to  his  nursery  and  back»  although  this  is 
farther  away  from  the  station  than  the  land  purchased,  as  such 
damages  are  too  remote.  Wragg  &  Sons  v.  Mead,  120  Iowa 
3I9»  94  N.  W.  856.     A  restriction  against  building  placed  on 
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a  lot  by  a  grantor,  who  is  a  tenant  in  common  with  another 
of  land  adjoining  the  conveyed  lot,  is  not  an  easement  for 
the  benefit  of  the  adjoining  land  but  terminates  with  the  death 
of  the  grantor.  Therefore  after  the  death  of  the  grantor 
there  is  no  breach  of  covenant  in  a  conveyance  of  the  lot  with 
covenants  against  incumbrances.  Hazen  v.  Matthews,  i88 
Mass.  388,  68  N.  E.  Rep.  838.  The  donor  of  land  is  under 
no  implied  obligation  to  remove  an  incumbrance  thereon  but, 
"in  the  absence  of  any  express  agreement  to  the  contrary,  the 
donee  takes  the  property  with  the  incumbrance."  Cribbs  v. 
Walker  (Ark.  1905),  85  S.  W.  247.     (Rehearing). 

An  inchoate  right  of  dower  is  an  incumbrance  within  the 
terms  of  a  general  warranty  deed.  Cowan  v.  Kane,  2U  111. 
572,  71  N.  E.  Rep.  1097. 

In  a  conveyance  a  clause  "subject,  however,  to  existing 
mortgages,  liens,  taxes,  and  claims  of  any  and  every  de- 
scription, which  the  party  of  the  second  part  assumes  and 
agrees  to  pay,"  is  construed  as  including  claims  of  all  kinds 
and  not  merely  of  a  like  nature  to  mortgages,  liens,  and  taxes. 
Gage  V.  Cameron,  212  111.  146,  72  N.  E.  Rep.  205.  It  was 
held  that  an  outstanding  unassigned  dower  interest  is  an  in- 
cumbrance within  the  meaning  of  an  express  covenant  against 
all  claims  and  the  warranty  of  an  "indefeasible  estate  in  fee 
simple."  As  the  land  in  question  was  wild  and  unimproved, 
an  actual  eviction  need  not  be  shown  because  the  possession 
follows  the  paramount  title  and  amounts  to  a  constructive 
eviction  sufficient  to  .charge  the  grantor  upon  his  warranty. 
But  in  the  case  of  unassigned  dower  possession  is  in  the  heirs 
at  law  and  that  not  adverse  until  hostilely  asserted  and  the 
grantor  is  not  liable  until  the  grantee's  possession  is  in  whole 
or  part  taken  from  him  by  it.  "The  title  to  an  undivided 
one-sixth  interest  in  the  state"  upon  a  tax  sale  to  it  is,  how- 
ever, a  paramount  title  which  need  not  be  asserted  to  amount 
to  a  constructive  eviction.  Sheldon  v.  Dudley  E.  Jones  Co. 
(Ark.  190S),  85  S.  W.  778. 

The  term  "incumbrance"  includes  all  interest  in  land 
which  may  subsist  in  a  third  person  to  the  diminution  of  the 
value  of  the  land,  but  consistent  with  the  passing  of  the  fee 
by  conveyance;  hence,  an  outstanding  lease  for  a  period  of 
years  is  an  incumbrance.  La  Rue  v.  Parmele  (Neb.  1905), 
103  N.  W.  Rep.  304. 

Sec.   67.    Eviction  by  paramount  title  as   breach    of 
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covenant.  Allegations  that  in  a  suit  against  the  plaintiff 
it  was  adjudged  that  A  &  B  owned  the  land  and  not  the  de- 
fendants who  had  conveyed  it  with  warranty  to  the  plaintiff, 
are  sufficient  to  show  an  eviction  by  a  paramount  title,  al- 
though the  word  "paramount"  is  not  used.  Chenault  v. 
Thomas  (Ky.  1904),  83  S.  W.  109.  However,  it 
may  be  as  to  covenants  of  seisin  and .  covenants  against  in- 
cumbrance, there  is  no  doubt  that,  in  Wisconsin,  covenants  of 
peaceable  possession  run  with  the  land  until  an  actual  eviction 
takes  place  or  other  substantial  damage  is  suffered  by  one 
claiming  under  the  covenantor.  Patterson  v.  Cappon 
(Wis.  1905),  102  N.  W.  Rep.  1083.  One  who  conveys 
by  warranty  deed  land  in  which  he  has  not  an  indefeasible 
title  is  not  liaWe  for  substantial  damages  until  the  grantee  is 
evicted  or  compelled  to  purchase  the  paramount  title;  hence, 
if  one  so  conveys  and  thereafter,  but  before  any  positive  in- 
jvLTy  is  suffered  by  the  grantee,  acquires  a  homestead,  the 
liability  arising  when  the  grantee  suffers  positive  injury  is 
not  a  liability  contracted  before  the  acquisition  of  the  home- 
stead and  the  homestead  cannot  be  subjected  to  the  payment 
of  a  judgment  recovered  by  the  grantee.  Anderson  v.  Kyle, 
(la.  1905),  102  N.  W.  Rep.  520.  Where  the  words 
"heirs  and  assigns"  were  used  in  the  habendum  clause  of  a 
deed,  although  not  in  the  warranty,  it  was  held  that  the 
covenant  inured  to  the  benefit  of  a  subsequent  grantee.  The 
fact  that  the  grantees  under  the  general  warranty  immediately 
executed  a  warranty  mortgage  back  to  the  grantor  did  not  ex- 
tinguish the  grantor's  warranty.  The  statute  of  limitations 
does  not  run  on  the  covenant  until  there  is  an  eviction.  A 
judgment  for  possession  against  the  warantee  by  one  claim- 
ing under  a  deed  prior  to  that  of  the  warrantor  is  an  eviction 
by  paramount  title  but  the  warantee  in  a  suit  for  breach  of 
warranty  is  not  entitled  to  the  attorney's  fees  for  defence  of 
the  ejectment  suit  by  the  paramount  title  when  the  warrantee 
did  not  notify  the  warrantor  to  come  in  and  defend  the  suit. 
The  suit  on  the  warranty  can  be  maintained,  although  no  real 
estate  descended  to  the  warrantor's  heirs.  Wiggins  vs.  Pen- 
der, 32  N.  Car.  628,  44  S.  E.  362.  It  was  said  to  have  "been 
repeatedly  decided  by  this  court,  and  such  is  the  weight  of 
authority  in  other  states,  that  a  vendee  in  possession*  of  land 
under  a  deed  of  general  warranty  may  resist  the  payment  of 
the  purchase  money  when  there  has  been  an  eviction  by  a 
superior  adverse  title,  or  the  vendor  has  been  guilty  of  fraud 
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in  the  sale  or  conveyance  because  insolvent,  or  removed  from 
the  state.  The  doctrine  *  *  *  permits  the  vendee  to 
rely  upon  a  breach  of  warranty  by  *  *  *  set  off  as  well 
as  in  an  original  action.  It  also  applies  in  an  action  to  recover 
the  amount  of  an  incumbrance  paid  by  the  vendee,  whether 
it  be  a  tax  or  other  lien,  if  such  incumbrance  existed  upon  the 
property  *  *  *  when  the  deed  was  made."  Coleman  v. 
Illinois  Life  Ins.  Co.  (Ky.  1904),  82  S.  W.  616. 

An  actual  or  constructive  ouster  without  a  judicial  evic- 
tion is  sufficient  to  support  an  action  upon  a  covenant  of  gen- 
eral warranty  and  where  land  subject  to  a  general  warranty 
was  sold  under  a  prior  deed  of  trust  and  the  covenantee  there- 
upon quit  possession,  it  was  held  that  the  sale  was  an  ouster. 
Harr  v.  Shaffer,  52  W.  Va.  207,  43  S.  E.  89.  When  a  bill  by 
an  intermediate  vendor  against  his  immediate  grantor  for 
breach  of  covenant  alleged  that  the  plaintiff's  grantee  under  a 
warranty  deed  was  evicted  from  part  of  the  land  by  one  party 
and  obliged  to  buy  off  the  superior  claim  of  another  party  and 
that  the  plaintiff  had  satisfied  the  claim  of  his  grantee,  it  was 
held  that  the  bill  would  lie.  As  to  the  claim  that  as  to  the 
land  bought  there  was  no  eviction  by  paramount  title  the 
Court  said,  "Although  the  covenant  of  warranty  is  not  broken 
without  eviction  by  paramount  title,  yet  eviction  by  judgment 
at  law  is  not  necessary.  The  tenant  may  voluntarily  yield  the 
possession  to  him  who  has  a  better  title,  and  claim  for  a 
breach  of  the  covenant."  Morrow  vs.  Baird,  114  Tenn.  552, 
86  S.  W.  1080. 

In  an  action  for  breach  of  warranty  for  defective  title, 
the  petition  must  allege  an  eviction  by  a  "paramount"  title  or 
else  use  language  not  susceptible  of  any  other  construction 
than  an  eviction  by  such  a  title  Chenault  v.  Thomas  (Ky. 
1904),  83  S.  W.  109. 

One  cannot  enter  into  possession  by  virtue  of  a  convey- 
ance and,  taking  advantage  of  some  secret  defect  in  the  title, 
procure  the  outstanding  paramount  title  to  the  detriment  of 
his  vendor,  and  them  sue  for  the  purchase  money  of  land  and 
improvements,  from  which  he  had  not  been  evicted  and  the 
possession  of  which  he  still  retained.  This  is  true  whether 
the  paramount  title  is  in  the  United  States  or  a  third  person. 
Holloway  v.  Miller,  84  Miss.  776,  (36  South.  531). 

Sec.  68.  Actions  on  breach  of  warranty.  In  Georgia 
the  burden  in  an  action  for  breach  of  covenant  of  warranty  is 
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on  the  plaintiff  to  prove  an  outstanding  title  paramount  to 
that  of  the  defendant,  unless  he  can  prove  that  "possession 
has  been  yielded  in  consequence  of  legal  proceedings  of  which 
the  warrantor  had  notice  and  an  opportunity  to  defend," 
(Civ.  Code  1895,  §  3617)  ;  and  hence  the  plaintiff  cannot  call 
upon  the  defendant  upon  trial  to  produce  a  title  sufficient  to 
govern  recovery,  thus  shifting  the  burden.  McMuUen  v.  J. 
L  Butler  &  Co.,  117  Ga.  845,  45  S.  E.  258. 

Where  the  grantee  never  went  into  possession  of  land,  a 
right  of  action  for  breach  of  warranty  of  title  accrued  on  the 
deUvery  of  the  deed.  Campbell  v.  Spears,  120  lo.  670,  94  N. 
W.  1 126.  Actions  for  breach  of  covenants  of  seisin  and  war- 
ranty brought  upon  the  covenants  and  not  based  on  fraud  or 
mistake,  must  be  brought  within  the  period  allowed  by  the 
statute,  in  actions  on  covenants  reckoned  from  the  date  of 
the  delivery  of  the  deed ;  and  are  not  governed  by  the  statute 
as  to  actions  for  fraud,  providing  that  the  action  must  be 
brought  within  a  specified  period  after  the  discovery  thereof. 
Shankle  v.  Ingram  et.  ux.,  133  N.  C.  254,  45  S.  E.  578. 

Where  in  an  action  for  breach  of  covenant  of  warranty, 
plaintiffs  instead  of  attempting  to  prove  an  outstanding  para- 
mount title,  introduced  evidence  that  defendant,  after  notice 
of  plaintiffs'  inability  to  obtain  possession,  had  employed  an 
attorney  to  bring  suit  against  the  person  in  possession,  and 
voluntarily  abandoned  the  suit  on  the  advice  of  counsel  that 
there  could  be  no  recovery,  thus  confessing  that  his  title  was 
insufficient;  and  where  defendant  testified  in  reply  that  the 
the  attorney  was  employed,  and  the  suit  dismissed  by  plain- 
tiff themselves,  who  had  stated  at  the  time  that  they  would 
institute  another  proceeding  for  recovery;  held,  that  since 
the  evidence  failed  to  show  such  a  voluntary  renunciation  of 
title  by  defendants  as  plaintiffs  claimed,  a  direction  of  a  ver- 
dict against  a  defendant  was  improper.  McMullen  v.  J.  L. 
Butler  &  Co.,  117  Ga.  845,  45  S.  E.    258. 

The  right  of  a  grantee  to  recover  for  breach  of  a  coven- 
ant of  warranty  against  incumbrances  is  not  affected  by  his 
bowledge  of  an  incumbrance  existing  at  the  time  of  the  con- 
veyance. Such  right  survives  the  death  of  the  covenantor 
and  is  enforceable  against  his  heirs  to  the  extent  of  the  prop- 
erty descended  to  them;  (Burns  Rev.  St.  1901,  §  3344)  ;  and 
such  right  is  not  lost  because  no  claim  was  put  in  against  the 
estate  before  its  final  settlement  (Burns  Rev.  St.  1901,  § 
2465)  where  the  claim  of  the  grantee  for  reimbursement  of 
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the  amount  expended  in  the  extinquishment  of  the  lien  did 
not  accrue  until  after  the  final  settlement  of  the  deceased 
grantor's  estate,  but  the  enforcement  of  the  lien  by  sale  of 
the  land  was  merely  contingent.  Whittern  v.  Krick,  31  Ind. 
App.  577,  68  N.  E.  Rep.  694.  A  grantee  under  a  warranty 
deed,  who  recovers  judgment  for  beach  of  covenant  therein, 
cannot  follow  the  purchase  money  into  other  lands  or  other 
investments  so  as  to  subject  the  latter  as  land  held  in  trust  to 
his  execution  on  the  judgment  for  breach  of  covenant.  Mer- 
cer V.  Coomler,  32  Ind.  App.  553,  69  N.  E.  Rep.  202. 

Where  one  purchased  land  with  warranty  and  afterwards 
resold  it  with  warranty,  the  original  owner  was  liable  to  the 
immediate  owner  for  her  expenses,  including  counsel  fees,  in 
defending  an  action  at  law  brought  on  her  warranty  by  her 
grantee,  but  the  original  owner  was  not  liable  for  expenses 
caused  the  immediate  owner  by  an  abortive  attempt  by  her 
grantee  to  recover  on  her  warranty  in  a  suit  in  equity.'  Scitz 
V  People's  Savings  Bank  (Mich.  1905),  103  N.  W.  Rep.  545. 

545. 

Where  a  suit  for  breach  of  covenant  of  warranty  was 
'brought  against  two  defendants,  and  a  non-suit  was  granted 
as  to  one  and  a  verdict  directed  against  the  other,  who  excepts 
to  a  denial  of  his  motion  for  a  new  trial,  held  that  plaintiff 
could  not  object,  in  a  cross-bill  of  exceptions,  to  the  non-suit 
as  to  the  other;  such  subject-matter  being  properly  matter 
for  a  main  bill,  the  only  office  of  a  cross-bill  being  to  bring 
up  rulings  in  favor  of  plaintiff  in  error  in  the  main  bill,  as 
against  defendant  in  error  therein,  and  the  cross-bill  treated 
as  a  main  bill,  being  for  their  purpose  fatally  defective  in  not 
containing  or  specifying  the  evidence  necessary  to  determine 
the  question  raised,  such  evidence  not  being  contained  in  an 
approved  brief  filed  in  the  clerk's  office  of  the  court  below. 
McMullen  v.  J.  L.  Butler  &  Co.,  117  Ga.  845,  45  S.  E.  258. 
Evidence  held  to  show  notice  to  warrantors  of  an  action  in 
which  their  grantee  wa  evicted  isn  Chenault  v.  Thomas 
(Ky.  I904),83S.  W.  109. 

Injunction.  Where  a  corporation  laid  out  a  tract  of 
land  as  a  resort  of  a  religious  character,  and  inserted  in  its 
deeds  covenants  against  carrying  on  by  grantees  of  business  on 
Sunday,  but  it  appeared  that  for  several  years  grantees  had 
commonly,  without  objection  and  to  the  knowledge  of  the 
corporations,  broken  these  covenants,  and  only  one  objection, 
not  pursued,  had  been  made  in  court,  it  was  held  that  equitable 
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relief  to  enforce  the  covenants  would  not  be  granted  the 
corporation,  a  waiver  existing,  as  grantees  had  erected  val- 
uable improvements  relying  theron.  Ocean  City  Association 
r.  Oialfant,  65  N.  J.  Eq.  156,  55  Atl.  801. 

The  measure  of  damages  for  breach  of  covenant  of  seisin 
is  what  the  part>'  actually  lost  by  such  breach.  Where  there 
is  a  partial  failure,  the  value  of  the  property  at  the  time  of 
conveyance  shall  form  the  basis  in  estimating  the  damages. 
Lloyd  V.  Sandusky,  203  111.  621,  68  N.  E.  154.  In  Michigan, 
it  is  held  that,  in  case  of  a  failure  of  title  as  to  .a  part  of  the 
land  conveyed  by  a  warranty  deed,  the  measure  of  damages 
for  breach  of  the  warranty  is  such  a  proportion  of  the  con- 
sideration paid  as  the  value  of  the  land,  th^  title  to  which 
failed,  is  of  the  entire  value  of  the  parcel  conveyed.  Dubay 
V.  Kelly  (Mich.  1904),  100  N.  W.  Rep.  677. 

Where  an  exchange  of  lands  is  made  and  there  is  a  breach 
of  the  warranty  in  one  of  the  deeds,  the  recital  of  the  considera- 
tion in  the  other  deed  does  not  estop  the  warrantor  from 
showing  that  the  land  which  he  received  was  so  incumbered 
as  to  be  of  no  value,  so  that  only  nominal  damages  can  be  re- 
covered for  the  breach.  Holmes  v.  Seamon  (1904), 
(Neb.  1904),  100  N.  W.  Rep.  417;  disapproving  of  Will- 
iamson v.  Test,  24  la.  138.  In  an  action  for  breach  of  a  cov- 
enant against  incumbrances,  based  on  the  fact  that  the  crops 
growing  on  the  land  conveyed  at  the  time  of  the  transfer  had 
been  reserved  by  a  former  owner,  the  measure  of  damages 
is  the  value  of  the  growing  crops  at  the  time  of  the  convey- 
ance. Newburn  v,  Lucas  (la.  1904),  loi  N.  W. 
Rep.  732.  In  an  action  for  breach  of  warranty  after  an 
eviction,  the  value  of  lots  exchanged  for  defendants'  land  was 
properly  held  to  be  the  measure  of  damages  since  no  evidence 
of  the  value  of  the  lost  land  was  given.  Chenault  v.  Thomas, 
(Ky.  1904),  83  S.  W.  109. 
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Sec  69.  Rights  of  grantee  and  vendee.  A  warranty 
deed  passes  with  the  land  conveyed  title  to  growing  and  un- 
matured crops  thereon  unless  specially  reserved.  Marshall 
V.  Homier,  13  Okl.  264,  74  P.  369.    As  between  vendor  and 
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vendee,  growing  crops  produced  by  annual  planting  and  cul- 
tivation are  real  estate,  and  pass  to  the  vendee,  unless  they 
are  reserved  in  the  deed  or  by  other  writing  executed  simul- 
taneously with  the  deed.  There  is  no  distinction  between 
crops,  whether  mature  or  immature,  standing  upon  the  land 
at  the  time  of  the  conveyance.  Firebaugh  v.  Divan,  207  111. 
287,  69  N,  E.  Rep.  924.  Specific  performance  will  be  decreed 
of  an  agreement,  clear  in  its  terms,  to  execute  a  mortgage 
upon  crops,  after  the  latter  shall  have  grown,  although  at  the 
time  of  the  agreement  the  crops  were  not  in  existence. 
Sporer  v.  McDermott  et  al.  (Neb.  1903),  96  N.  W.  232. 
Where  a  deed  of  fruit  land  is  given  in  trust  with  power 
to  sell  to  secure  a  loan,  a  purchaser  has  the  right  to  the  grow- 
ing crop  as  against  the  holder  of  a  chattel  mortgage  executed 
subsequent  to  the  trust  deed,  though  prior  to  the  sale.  Penrj^n 
Fruit  Co.  V.  Sherman  Worrell  Fruit  Co.,  142  Cal.  643,  76  P. 
484.    As  to  right  of  a  tenant  in  growing  crops,  see  post^  §  326. 
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Sec.  70.  Existence  of  Curtesy,  etc.  Curtesy  and  dower 
are  abolished  by  Col.  Laws  1903,  Ch.  181,  Sec.  i. 

Curtesy,  Prior  to  Me.  Pub.  Laws  1903,  c.  160,  §  i,  a 
husband  had  no  right  to  waive  the  provisions  of  his  wife's 
will  and  claim  his  estate  by  curtesy.  Stewart  v.  Skolfield, 
99  Me.  65,  58  Atl.  56.  Under  a  grant  of  land  to  a  married 
woman  in  which  a  life  estate  is  reserved  to  the  grantor,  the 
husband  of  the  grantee  has  no  present  interest  in  the  land  dur- 
ing the  grantor's  life.  Stebbins  v.  Petty,  209  111.  291,  70 
N.  E.  Rep.  673.  By  statute  a  husband  has  an  absolute  right 
to  one-third  of  the  real  estate  of  his  deceased  wife,  unless  he 
has  waived  it  or  is  estopped  from  claiming  it.  This  one-third 
is  subject  to  its  proportion  of  her  debts  contracted  before  mar- 
riage, but  is  not  subject  to  the  payment  of  the  general  debts 
of  the  deceased  wife.  Where,  in  order  to  pay  debts  incurred 
for  family  necessaries,  a  wife  mortgages  her  real  estate,  the 
husband  joining  in  the  mortgage  but  not  in  the  note,  which 
mortgage  contains  an  agreement  that  the  mortgagor  will  pay 
the  money  secured,  on  the  death  of  the  wife  the  husband's 
one-third  shall  go  first  to  pay  the  mortgage  debt,  as  in  sudi 
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case  the  debts  are  the  husband's.  Herbert  v.  Rupertus,  31 
Ind.  App.  553,  68  N.  E.  Rep.  598.  Under  Md.  Code,  Art. 
45,  a  wife  has  a  vested  title  in  her  real  estate 
subect  merely  to  an  expectant  interest  in  the  hus- 
band. Harris  v.  Whiteley,  98  Md.  430,  50  Atl.  823.  Un- 
der Md.  Code  i860,  the  statutory  life  estate  created  thereby 
superseded  the  common  law  curtesy  in  instances  of  marriages 
after  the  code  went  into  effect  and  a  husband  is  entitled  upon 
the  death  of  his  wife  to  a  life  estate  in  the  property  real  and 
personal  belonging  to  her  at  the  time  of  her  marriage  to  him 
notwithstanding  the  estate  belonging  to  her  was  only  an  es- 
tate in  remainder,  though  a  vested  remainder  in  fee,  and  not- 
withstanding there  was  an  intervening  life  estate  in  her  father. 
Snyder  v.  Jones,  99  Md.  693,  59  Atl.  1 18.  Mo.  Statutes,  Sees. 
2938  and  2939,  Rev.  St.  1899,  relating  to  rights  of  husband 
and  wife  in  estate  of  the  other  construed.  Waters  v.  Herboth, 
178  Mo.  166,  *jj  S.  W.  Rep.  305.  It  was  held  that  where  a 
"marriage  has  taken  place  before  the  date  of  the  ratification 
of  the  (North  Carolina)  Constitution  of  1868,  and  the  wife 
has  acquired  property  after  that  date,  the  provisions  of  the 
Constitution  in  regard  to  the  separate  estate  of  the  wife  and 
her  power  to  devise  her  property  immediately  become  opera- 
tive, and  affect  all  of  the  rights  in  the  property  thus  acquired ; 
and  the  husband's  estate  by  the  curtesy,  unlike  that  which 
existed  prior  to  August,  1868,  only  becomes  consummate  upon 
the  death  of  the  wife  intestate.  Hallyburton  v.  Slagle,  132 
No.  Car.  947,  44  S.  E.  655. 

Under  a  warranty  deed  which  recited  in  the  granting 
clause  "excepting  and  reserving  the  uses,  rents  and  profits  of 
said  lands  and  appurtenances  during  my  natural  life,"  where 
the  grantor  remained  in  possession  from  and  after  the  time  of 
the  execution  of  the  deed  until  her  death,"  which  occurred 
after  that  of  the  grantee,  it  was  held  that  the  grantee  was 
never  actually  seised  nor  had  a  right  to  possession  of  the  land, 
and  her  husband  never  became  entitled  to  an  estate  by  curtesy 
in  it.     Dozier  v.  Toalson,  180  Mo.  546,  799  S.  W.  420. 

Dower,  A  testator  devised  land  to  his  daughter  for 
life,  and  after  her  death  to  the  heirs  of  her  body  surviving 
her,  later  by  an  agreement  with  the  plaintiff's  husband  and 
others,  signed  by  the  daughter,  her  husband  and  three  only  of 
her  eight  children,  an  exchange  of  this  land  for  other  land 
was  made.  The  plaintiff's  husband  went  into  possession  and 
later,  with  the  other  parties,  executed  a  deed  of  general  war- 
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ranty,  conveying  the  land.  It  was  held  that  the  plaintiflf  was 
not  entitled  to  dower  in  the  land.  "Dower  exists  in  this  state 
as  ^t  common  law.  Dower  at  common  law  is  an  estate  for 
life,  to  whidi  the  wife  is  entitled,  on  the  death  of  her  husband, 
in  the  third  part  of  the  legal  estates  of  inheritance  of  lands 
and  tenements  of  which  the  husband  was  seized  in  deed  or  in 
law,  in  fee  simple  or  in  fee  tail,  at  any  time  during  coverture, 
and  to  which  any  issue  which  the  wife  might  by  any  possibility 
have  been  heir."  The  agreement  for  exchange  was  construed 
and  it  was  held  that  it  "is  not  a  present  grant  in  fee,  but  a 
covenant  to  grant  in  fee  in  exchange  of  lands,  to  be  consum- 
mated when  the  proper  court,  whose  aid  was  to  be  thereafter 
invoked,  would  enable  the  L's  to  convey  and  assure  the  fee." 
Boykin  v.  Springs  (So.  Car.  1903),  44  S.  E.  934.  (Gay,  J., 
dissented.)  One  who  executes  an  absolute  deed  of  property, 
conditioned  for  reconveyance  to  the  grantor  on  payment  of  a 
sum  borrowed  by  him  upon  its  security,  and  dies  without  re- 
payment, has  at  his  death  no  such  seisin  and  possession  of 
such  land  as  to  entitle  his  widow  to  dower  therein.  McDon- 
ald V.  McDonald  (Ga.  1904),  47  S.  E.  918.  When  a 
mortgagee  bid  in  the  property  at  a  tax  sale  but  in  a  later 
suit  by  the  mortgagor's  administrator  failed  to  set  up  the  tax 
sale  and  relied  in  his  answer  only  on  his  mortgage,  it  was  held 
that  the  fee  simple  at  no  time  vested  in  him,  the  judgment 
for  sale  of  the  land  being  entered  within  the  time  allowed  by 
statute  for  redemption  of  tax  sale,  and  therefore  his  wife  had 
no  potential  right  of  dower.  Ross  v.  McGrath's  Administra- 
tor, (Kentucky  1905),  86  S.  W.  556.  When  a  com- 
promise was  entered  into  and  filed  in  court  in  settlement  of  a 
contested  will  case  whereby  the  sole  legatee  conveyed  one-, 
half  of  the  land  to  a  third  party  and  retained  the  residue,  it 
was  held  that  the  legatee's  widow  who  did  not  sign  the  agree- 
ment was  not  entitled  to  dower  in  the  land  to  be  conveyed  to 
the  third  parties,  her  husband  having  only  a  bare  legal  title  to 
it  as  trustee  for  the  third  parties.  Allard  v.  Allard  (Ky. 
1905) »  86  S.  W.  680.  Land  was  conveyed  by  deed  of 
general  warranty,  by  a  husband  who  was  not  joined  in  the 
conveyance  by  his  wife  and  who,  after  his  death,  claimed 
dower  therein.  Held,  that  section  3839,  Rev.  St.  1889  (Mo.) 
providing  that  heirs  and  devisees  of  every  person  who  has 
made  a  covenant  shall  be  answerable  to  the  extent  of  lands 
descended  or  devised  did  not  affect  the  dower  rights  of  a  wife 
even  though  she  be  also  a  devisee.     Bartlett  v.  Tinsley,  175 
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Ma  319,  75  S.  W.  143.  A  wife  has  no  right  to  dower  in  land 
which  her  husband  bought,  and  gave  in  part  payment  a  pur- 
chase-money mortgage  on  the  same,  or  agreed  to  execute  such 
a  mortgage,  when  such  mortgage  is  foreclosed  or  the  agree- 
ment enforced  in  equity.  Lohmeyer  v.  Durbing,  206  111.  574, 
69  N.  E.  Rep.  523.  A  donation  made  by  one  while  unmarried 
cannot  be  attacked  by  the  children  of  her  subsequent  mar- 
riage on  her  death  on  the  ground  that  it  impaired  her  legitime 
as  forced  heirs  of  their  mother  under  Louisiana  statutes. 
Crasser  v.  Blank,  34  Souh,  648,  no  La.  493. 

A  wife  has  no  dower  interest  in  land  purchased  for  her 
but  the  title  to  which  was  taken  in  the  name  of  her  husband  in 
trust  for  her.  Barker  v.  Smiley  (111.  1905),  75  N. 
E.  Rep.  787.  A  wife  has  dower  rights  in  property  conveyed 
to  her  voluntarily  by  her  husband,  which  conveyance  is  void 
as  to  creditors.  Ilfeld  v.  De  Baca  (N.  M.  1905),  79 
Pac  723.  Where  a  statute  limited  the  wife's  dower  rights  by 
providing  that  she  should  have  no  dower  in  land  which  her 
husband  had  conveyed  when  she  "at  the  time  of  the  convey- 
ance is  not  or  never  has  been  a  resident  of  this  state,"  the 
word  *'or"  should  be  read  as  "and"  and  if  the  wife  has  ever 
been  a  resident  of  the  state  she  is  entitled  to  her  dower.  Ken« 
nedy  v.  Haskell,  67  Kan.  612,  73  Pac.  913. 

If  a  husband  buys  land  subject  to  deeds  of  trust,  without 
assuming  payment  of  them,  and  dies,  and  his  executor  sells 
the  land,  thereupon  the  widow's  dower  attaches,  and  the  rights 
of  the  purchaser  are  subject  to  hers.  Mo.  Rev.  St.  1899, 
%  2933,  2935  and  2936  construed.  Casteel  v.  Potter,  176 
Mo.  76,  75  S.  W.  Rep.  597.  Under  N.  J.  descent  act  (Gen. 
St  p.  1 195)  §  II,  providing  for  dower  in  the  widow  of  a 
grantee  of  an  estate  tail  the  widow  is  entitled  to  dower  in  a 
fund  arising  from  the  sale  of  the  estate  though  a  previous 
wife  of  the  grantee  had  joined  in  a  conveyance  in  fee,  it  ap- 
pearing that  the  property  was  subsequently  reconveyed  to  the 
said  grantee.  In  re  Cadmus  (N.  J.  Ep.  1904),  59 
Atl.  245.  It  was  held  that  when  a  husband  in  his  life-time 
sells  land  to  satify  a  claim  paramount  to  dower  and  the  sale 
nets  a  surplus  after  the  payment  of  the  claim,  the  right  of 
dower  in  the  surplus  remains  a  charge  upon  the  land  and  the 
purchaser  assumes  the  risk  of  the  contingency,  and  cannot 
set  it  off  against  the  purchase  price.  Bassell  v.  Cywood,  54 
W.  Va.  241,  46  S.  E.  160. 
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The  wife  of  a  bankrupt  is  entitled  to  dower  in  his  real 
estate  which  is  not  affected  by  the  payment  to  him,  by  the 
trustee,  of  a  sum  for  his  homestead.  Cravens  v.  Shippen, 
(Ky.  1904),  ^7  S.  W.  Rep.  929. 

Sec.  71.  Release  or  loss  of  curtesy  and  dower.  Under 
Pa.  Act,  June  8,  1893  (P.  L.  344)  a  postnuptial  agreement  by 
a  wife  releasing  her  inchoate  right  of  dower  for  a  considera- 
tion, is  binding  upon  her.  In  re  Fennells  Estate,  207  Pa.  309, 
56  Atl.  875.  When  by  antenuptial  contract  the  wife  agrees 
as  consideration  of  a  conveyance  to  herself  to  claim  no  dower 
or  other  interest  in  the  estate  of  her  husband,  she  thereby 
foregoes  also  her  right  of  year's  support  under  Code  1883, 
§  21 16.  Perkins  v.  Brinkley  et  ah,  133  N.  C.  86,  45  S.  E. 
465.  Under  Section  2950,  Missouri  Revised  Statute  1899, 
which  provides  that  a  woman  may  before  marriage  enter  into 
a  contract  for  a  jointure  with  her  intended  husband,  it  was 
held  that  an  agreement  whereby  "neither  -of  said  contracting 
parties  shall  by  reason  of  such  marriage  have  or  claim  any 
right,  title  or  interest  in  any  real  estate  of  the  other"  did  not 
provide  the  wife  with  any  property  from  the  husband's  es- 
tate and,  therefore,  did  not  bar  her  right  to  dower.  King  v. 
King,  184  Mo.  99,  82  S.  W.  loi.  A  contract  releasing  dower 
interest  by  a  wife  to  her  husband  valid  under  Kurd's  111.  St. 
1903,  c.  68,  §  6,  does  not  have  to  be  acknowledged  by  the  w'ife 
in  accordance  with  Kurd's  Rev.  St.  1903,  c.  30,  §  17.  Carling 
V.  Peebles,  215  111.  96,  74  N.  E.  Rep.  87.  Since  a  widow  can- 
not have  both  homestead  and  dower,  her  election  to  take  the 
former  waives  the  latter  and  her  conveyance  of  the  former 
amounts  to  an  election  and  deprives  her  of  dower.  Jones  v. 
Green,  Ky.,  83  S.  W.  582.  It  was  held  that  an  oral 
agreement  between  a  husband  and  wife  who  were  parties  to 
a  divorce  proceeding  by  which  the  suit  was  settled  by  the 
payment  of  money  by  the  husband,  is  void  and  does  not  bar 
wife's  dower.  Schemwell  v.  Carper's  Admr.  (Ky.  1905), 
87  S.  W.  771.  A  man  died  intestate  leavmg  both  per- 
sonal property  and  land  which  was  subject  to  a  vendor's  lien 
and,  the  estate  being  insolvent,  the  vendor  did  not  prove 
against  the  administrators  but  satisfied  his  lien  by  a  sale  of 
land  which  brought  enough  to  leave  a  balance.  It  was  held 
that  the  widow  was  entitled  to  dower  and  homestead  out  of 
the  balance  and  further  as  against  the  general  creditors  was 
subrogated  to  the  right  of  the  lien  creditor  to  have  a  percent- 
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age  on  his  claim  out  of  the  personal  property.  The  primary 
fund  for  the  payment  of  debts  is  the  personal  estate  and  the 
widow's  claim  is  superior  to  that  of  a  general  creditor. 
Whitmore  v.  Rascoe  (Tenn.  1905),  85  S.  W.  860. 

Under  an  act  (Kurd's  111.  Rev.  St.  1903,  c.  68,  §  6)  pro- 
viding that  a  wife  may  make  contracts  and  the  same  shall  be 
enforceable  against  her  as  if  she  were  unmarried,  a  release  of 
dower  interest  by  a  wife  to  her  husband  is  valid  and  binding 
upon  her.  Carling  v.  Peebles,  215  111.  96,  74  N.  E.  Rep.  87. 
\\Tiere  a  wife  was  defaulted  and  judgment  entered  against 
her  in  an  action  to  foreclose  a  certain  mortgage  executed  by 
her  husband  without  her,  in  which  action  no  mention  was 
made  of  her  inchoate  dower  right  and  she  was  mentioned  only 
as  a  wife  and  volunteer,  she  was  not  precluded  by  the  judg- 
ment from  recovering  her  dower  interest  in  the  premises  fore- 
closed, upon  the  death  of  her  husband.  Beverly  v.  Waller, 
115  Ky.,  596,  74  S.  W.  264.  A  husband  who  joins  with  his 
wife  in  a  mortgage  of  her  land,  said  mortgage  containing  an 
agreement  that  the  mortgagor  will  pay  the  money  secured 
thereby,  is  estopped  from  denying  the  jurisdiction  of  the  court 
to  sell  all  the  land  mortgaged.  Herbert  v.  Rupertus,  31  Ind. 
"'^PP-  S53»  68  N.  E.  Rep.  598.  The  same  reasons  which  ex- 
clude a  husband  from  curtesy  in  his  wife's  separate  equitable 
estate  deny  his  right  thereto  in  land  which  he  has  conveyed, 
or  caused  to  be  conveyed,  to  her  without  reservation  of 
marital  rights  therein.  RatliflF  v.  RatliflF  et.  al.  (Va.  1904), 
47  S.  E.  1007. 

When  a  wife's  name  nowhere  appears  in  the  body  of  a 
mortgage,  her  signature  and  acknowledgment  of  the  deed 
are  insufBcient  to  bar  her  dower  right.  If  the  husband  sign 
and  acknowledge  a  deed  conveying  his  wife's  separate  prop- 
erty, and  if,  throughout  the  deed,  the  gprantors  are  referred 
to  as  "parties,"  the  deed  will  be  effective  as  the  joint  deed  of 
husband  and  wife,  even  though  the  husband's  name  does  not 
appear  in  the  introduction  under  ^lo.  Rev.  Stat.  1879,  §  669. 
Peter  V.  Bryne,  175  Mo.  233,  75  S.  W.  Rep.  433. 

Where  a  widow  has  a  life  estate,  with  a  power  to  sell, 
and  a  dower  right  in  the  lands  of  her  deceased  husband,  a 
quit  claim  deed  by  her  of  her  "right,  title,  interest  and  dower" 
without  any  mention  of  the  exercise  of  the  power,  acts  as  a 
release  of  dower  only,  and  is  not  an  exercise  of  the  power. 
Weinstein  v.  Weber,  178  N.  Y.  App.  94,  70  N.  E.  Rep.  115. 

Because  a  wife  did  not  assert  her  claim  of  dower  during 
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her  husband's  life,  does  not  bar  her  by  laches  or  estoppel  from 
claiming  it  after  his  death,  it  being  an  inchoate  right  which 
was  not  vested  and  could  not  have  been  enforced  by  her  dur- 
ing his  life.  Lohmeyer  v.  Durbin,  213  111.  498,  72  N.  E.  Rep. 
1 1 18. 

A  merger  of  a  widow's  dower  in  a  fee  will  not  be  found 
from  the  fact  that  the  heirs  have  all  released  to  her  where  the 
preservation  of  her  dower  estate  is  beneficial  to  her,  and  may 
be  set  oflf  to  her  later  in  partition  proceedings  after  she  has 
conveyed  the  property  reserving  her  dower.  Wettlaufer  v. 
Ames,  133  Micih.  201,  94  N.  W.  950. 

Under  la.  Code  1873,  §  ^452,  a  widow's  dower  could  not 
be  affected  by  any  will  of  her  husband  unless  her  consent 
thereto  was  entered  on  the  records  of  the  circuit  court,  and 
the  representatives  of  a  widow  to  whom  her  husband  devised 
a  life  interest  in  all  his  real  estate  are  not  estopped  to  claim 
a  one-third  interest  in  fee,  although  the  widow  controlled  and 
managed  the  whole  of  the  husband's  real  estate  during  her 
life,  if  the  statute  was  not  complied  wi1;h.  Byerly  v.  Sher- 
man (la.  1905),  102  N.  W.  Rep.  157.  The  accept- 
ance, by  a  widow,  of  provisions  in  her  husband's  will,  shall 
not  bar  her  right  to  dower  in  his  property  which  is  not  devis- 
able or  not  disposed  of.     Fla.  Laws  of  1903,  Ch.  5128. 

The  general  statute  of  limitations  does  not  run  against 
the  right  of  a  widow  to  claim  dower  when  she  is  in  possession 
of  the  land  and  taking  the  rents  and  profits  in  common  with 
the  heirs.  Also  when  the  husband's  will  made  no  provision 
whatever  for  the  wife  she  did  not  lose  1  er  dower  right  by 
failure  to  renounce  the  will.  Sperry  v.  Swiger,  54  W.  Va. 
283,  46  S.  E.  125. 

If  a  wife's  conduct  indicates  her  intention  never  to  live 
with  her  husband  and  if  under  the  mistaken  impression  that 
he  is  dead,  she  marries  another,  she  is  not  entitled  to  dower  in 
his  estate  under  Mo.  Rev.  Stat.  1889,  §  4532.  Wilson  v. 
Craig,  175  Mo.  362,  75  S.  W.  Rep,  419.  Under  Mansfield's 
Digest  (Indian  Territory),  Chapters  20  and  53,  it  was  held 
that  the  adultery  of  a  wife  if  not  followed  by  a  divorce  did 
not  bar  her  dower.  "To  relinquish  her  dower  the  statutes 
require  her  to  join  in  the  conveyance  thereof,,  and  to  volun- 
tarily appear  before  a  proper  court  or  officer,  and,  in  the  ab- 
sence of  her  husband,  declare  that  she  had,  of  her  own  free 
will,  sigTied  the  relinanishment  of  dower,  without  compulsion 
or  undue  influence  of  her  husband."    It  was  further  held 
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that  an  agreement  for  separation  which  made  "absolutely  no 
provision  for  the  wife's  maintenance,  or  for  division  of  prop- 
erty or  contribution  to  her"  was  void  for  want  of  considera- 
tion."   In  re  Taylor's  Estate  (Ind.  Ter.  1904),  82  S.  W.  ^2^. 

Where  a  man  after  his  engagement  but  before  his  mar- 
riage conveyed  all  his  real  estate  to  his  daughter  by  a  former 
marriage,  the  deed  being  without  consideration  and  for  the 
purpose  of  depriving  his  intended  second  wife  of  dower,  and 
when  the  latter  heard  of  it  she  at  first  refused  but  later  con* 
sented  to  marry  him  anyhow,  it  was  held  that  she  could  not 
after  his  death  ask  to  have  the  conveyance  set  aside  as  fraud- 
ulent and  claim  dower  therein.  Smith  v.  ;Erwin  (Ky. 
1904),  82  S.W.  411. 

"When  the  grantor  has  conveyed  with  covenant  of  gen- 
eral warranty  to  the  party  against  whom  or  his  vendees  the 
widow  is  claiming,  and  she  is  in  possession  of  an  estate  from 
her  husband  worth  more  than  her  dower  claim,  the  law  re- 
jects her  claim,  thus  avoiding  circuity  of  action.  Saunders 
v.  Hamilton  (Kentucky  1904). 

Ky.  Laws  1903,  p.  48,  c.  18,  providing  for  divesting  of  a 
married  woman  of  her  dower  in  partition  suits  construed. 
Reed  v.  Reed  (Ky.  1904),  80  S.  W.  520. 

If  a  husband  execute  an  assignment  of  all  his  property  for 
the  benefit  of  his  creditors  and  the  action  by  the  assignee  for 
a  distribution  of  the  property  conveyed  to  him  be  undeterm- 
ined, and  an  order  be  made  by  the  court  that  debtor's  real  es- 
tate, occupied  by  him  as  a  homestead,  continue  in  his  posses- 
sion, no  foundation  is  made  for  a  claim  by  the  wife,  who  has 
occupied  the  premises  since  her  husband's  death,  that  she  has 
accepted  the  land  as  a  homestead  and  is  therefore  estopped 
from  claiming  dower.  Hogg  v.  Potter  (Ky.  1903),  76  S. 
W.  Rep.  35. 

Sections  3167  and  3169  of  the  code,  relating  to  the  con- 
veyance of  real  property  by  one  spouse  when  the  other  is 
insane,  are  repealed  and  a  substitute  provided  therefor  by 
Iowa  Acts  of  1904,  Ch.  119.  Sec.  901  of  the  Rev.  St.,  1899, 
providing  the  method  for  the  release  of  dower  and  convey- 
ance of  a  wife's  estate,  is  amended  by  Mo.  Laws  of  1905, 
p.  94.  The  inclusion  of  dower  interests  in  sales  of  real 
estate  of  decedents  for  the  payment  of  debts  is  permitted  by 
N.  Y.  Laws  of  1905,  Ch.  430. 

Where  under  an  agreement  to  convey  all  their  in- 
terests a  wife,  her  husband  joining  to  release  curtesy,  mort- 
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gages  property  under  a  mistaken  idea  that  the  property 
belonged  wholly  to  the  wife,  whereas  in  fact  one  half  of 
it  belonged  to  the  husband,  the  mortgagee  is  entitled  in 
equity  to  a  new  mortgage  to  the  whole  land,  and  this 
equity  is  good  against  the  husband  and  wife  and  all  parties 
taking  with  notice.  Livingston  v.  Murphy,  187  Mass.  315, 
72  N.  E.  Rep.  1012. 

Under  a  statute  forbidding  contracts  between  husband 
and  wife  as  to  their  curtesy  or  dower  interests  an  agree- 
ment between  them  that  certain  property  belonging  to  the 
husband  shall  be  exclusively  his  and  that  certain  property 
belonging  to  the  wife  shall  be  exclusively  hers  is  invalid 
as  a  contract  relating  to  curtesy  and  dower.  As  the  stipu- 
lations of  the  contract  are  dependent  on  each  other  it  is 
void  entirely  and  cannot  be  enforced  in  part.  Potter  v. 
Potter,  43  Ore.  149,  ^2  Pac.  702. 

Merger  of  dower  in  fee.  Where  a  widow  buys  in  prop- 
erty sold  to  pay  her  deceased  husband's  debts,  such  sale  being 
made  subject  to  the  homestead  estate  and  her  right  of 
dower,  the  dower  interest  becomes  merged  in  the  fee,  and 
she  being  the  mpther  of  deceased's  children,  becomes  vested 
with  the  absolute  right  to  dispose  of  the  homestead  estate 
without  the  concurrence  or  consent  of  the  children.  Bern- 
hardt V.  Seaman,  208  111.  448,  69  N.  E.  Rep.  847.  Ch.  p.  132. 

Husband  not  joining  in  deed.  If,  in  violation  of  a  stat- 
ute requiring  a  husband  to  join  in  a  mortgage,  by  a  wife, 
of  her  separate  property,  such  a  conveyance  is  made  by  the 
wife  alone,  and  the  land  is  subsequently  taken  by  a  judg- 
ment creditor  of  the  wife  in  an  action  in  which  the  hus- 
band was  not  a  party,  the  creditor  will  take  a  good  title 
under  Ky.  St.  1899,  §§  2127-2148,  providing  that  married 
women  may  sell  their  real  estate  and  sue  and  be  sued  as  if 
single.    Deusch  v.  Inesta,  1 16  Ky.  474,  76  W.  Rep.  329. 

Remarriage.  In  Texas,  when  a  woman  remarries  she 
can  no  longer  exercise  the  powers  of  a  surviving  wife  and 
her  powers  over  the  common  property  of  her  former  mar- 
riage are  suspended,  but  where  she  is  divorced  from  her 
second  husband  her  authority  as  surviving  wife  revives. 
Summerville  v.  King,  98  Tex.  332,  83  S.  W.  680. 

Wife  not  joining.  Under  Code,  §  2106,  a  husband's 
conveyance,  not  joined  in  by  the  wife,  is  valid,  having  no 
effect  on  the  wife's  contingent  right  of  dower  and  the  non- 
joinder of  the  wife  cannot  be  urged  by  the  husband  when 
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stied  for  specific  performance,  especially  when  his  solvency 
and  the  fact  that  he  owns  other  land  adequate  for  home- 
stead allotment,  appear.  Rodman  v.  Robinson  (N.  C.  1904), 
47  S.  E.  19. 

Sec  72.  Value  and  amount.  An  inchoate  right  of 
dower  is  a  valuable  right  in  property.  Garry  v.  Garry,  187 
Mass.  62,  ^2  N.  E.  Rep.  335.  When  a  wife  purchased  her 
husband's  land  at  a  judicial  sale,  the  term  of  the  decree 
being  $12,000  subject  to  dower  and  *  *  *  $15,000  without 
dower,  "and  later,  failing  to  pay  the  purchase  price,  the  prop- 
erty was  resold  and  the  question  raised  as  to  what  balance  was 
due  from  the  wife,  it  was  held  that  her  dower  in  the  equity 
of  redemption  was  1-5  and  should  be  calculated  by  deduct- 
ing from  $15,000  the  prior  liens  and  taking  1-5  of  the  resi- 
due."   Miller  v.  Arthur,  102  Va.  356,  46  S.  E.  323. 

Sec  73.  Allotment  or  assignment  The  assignment 
of  dower  is  a  proceeding  over  which  the  courts  of  common 
law  have  jurisdiction,  and  not  the  probate  courts,  in  the 
absence  of  statutes  to  the  contrary,  hence  the  Nebraska 
county  court  has  no  jurisdiction  to  assign  dower,  except 
in  the  cases  specified  in  §  4908,  Colbey's  Ann.  Neb.  St. 
1903 — i.  e.,  when  the  right  to  dower  is  not  disputed  by  the 
heirs  and  devisees,  or  any  persons  claiming  under  them. 
Swobe  V.  Marsh  (Neb.  1905),  102  N.  W.  Rep.  619. 
(See  the  opinion  for  a  discussion  of  the  authorities).  A 
widow's  title  to  lands  of  her  deceased  husband,  after  the 
assignment  to  her  of  dower  in  those  lands,  relates  back  to 
his  death  and  she  is  entitled  to  the  rents  from  that  time. 
Bettis  V.  McNider,  137  Ala.  588,  34  So.  813.  A  widow  can- 
not have  a  sale  of  her  husband's  land  but  is  only  entitled 
to  an  allotment  of  dower.  Schemwell  v.  Carper*  Adm. 
(Ky.  1905),  87  S.  W.  771.  N.  J.  Dower  Act,  §  2  (Gen. 
St,  p.  1276)  providing  for  use  of  the  manor  house  until 
dower  is  assigned  to  a  widow  construed.  Moffett  v.  Trent, 
66  N.  J.  Eq.  143,  56  Atl.  1035.  R-  I-  Gen.  Laws,  1896,  c. 
264,  §  2,  providing  for  the  apportionment  of  dower  has 
no  application  to  real  estate  neither  entire  or  consisting  of 
woodlands  from  which  her  dower  might  be  set  off  by  metes 
and  bounds.  Arnold  v.  Probate  Court  of  North  Kingstown, 
25  R.  I.  506,  56  Atl.  772.  It  was  held  that  where  before 
the  assignment  of  dower  one  who  claims  by  purchase  from 
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certain  heirs  and  the  widow  extracts  large  quantities  of 
oil  without  the  consent  of  his  co-tenants,  and  is  afterwards 
sued  by  the  latter,  the  holder  of  the  dower  interest  is  en- 
titled to  the  interest  on  one-third  of  the  proceeds  of  the 
oil  going  to  the  non-consenting  co-tenant  during  the  life 
of  the  dowress  and  that  until  her  death  the  fund  upon 
which  the  interest  is  paid  remains  within  the  control  of 
the  receiver  appointed  by  the  Court.  Stewart  v.  Tennant, 
52  W.  Va.  559,  44  S.  E.  223.  Sale  of  real  estate  in  which 
there  exists  inchoate  rights  of  dower  of  insane  persons  is 
authorized  by  Ark.  Act  337  of  1905. 

A  widow  who  has  qualified  as  executrix  under  her 
husband's  will  but  has  done  no  act  which  would  make  it 
impracticable  for  her  to  repudiate  the  will,  may  repudiate 
it  within  twelve  months  after  its  probate  and  claim  her 
statutory  dower  rights.  Benedict  v.  Wilmarth,  Fla.,  1903, 
35  So.  84. 

Demand.  Where  by  agreement  with  one  of  the  heirs 
a  widow  remains  in  possession  of  real  estate  and  collects 
the  rent,  no  demand  by  her  for  dower  is  necessary.  Potter 
V.  Clapp,  203  111.  592,  592,  68,  N.  E.  Rep.  81. 
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Sec  74.  Liability  of  business  man  to  customers.  An 
owner  of  a  creamery  is  liable  to  a  customer  hurt  by  the 
breaking  of  a  belt,  it  appearing  that  the  customer  was  in 
a  part  of  the  building  where  customers  frequently  waited, 
and  there  being  no  general  rules  or  special  instructions 
against  his  presence  where  he  was  hurt.  True  v.  Meredith 
Creamery,  72  N.  H.  154,  55  Atl.  893.  For  discussion  of 
liability  of  a  distillery  owner  for  injury  to  one  who  went 
to  the  owner's  distillery  to  purchase  distillery  slops,  and 
with  assent  of  owner  went  upon  the  top  of  the  vat  to  stir 
the  slops:  who  was  scalded  by  the  collapse  of  the  vat,  see 
HupftT  %%  National  Distilling  Co.,  .119  Wis.  417,  96  N.  W. 
609,  Though  the  general  invitation  which  a  merchant  ex- 
tends to  the  public  applies  only  to  such  portions  of  his 
premises  as  are  open  to  the  public,  yet  when  a  store  pro- 
prietor directs  a  customer  to  place  goods  purchased  by 
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her  behind  the  counter,  and  when  she  returns  for  them 
invites  her  to  go  behind  the  counter  and  take  them,  and 
in  doing  so  the  falls  through  a  trap-door  negligently  left 
open,  and  is  injured,  held  that  the  proprietor  is  liable  there- 
for. League  v.  Stradley  (S.  C.  1904),  47  S.  E.  975. 
But  where  A  went  on  the  premises  of  B  to  transact  busi- 
ness with  employes  of  B,  in  which  business  B  had  no  in- 
terest, B  is  not  liable  for  injuries  to  A  from  a  falling  pulley 
in  an  elevator  of  B's,  though  B  directed  A  to  use  the  ele- 
vator, no  active  negligence  being  shown,  since  A  was 
merely  a  licensee.  Muench  v.  Heinemann  et  al.,  119^  Wis. 
441,  96  N.  W.  800. 

Sec  75.  Liability  of  landlord  and  tenant.  The  owner 
of  a  mill  leased  to  the  plaintiff's  employer  is  not  liable 
for  defects  in  a  boiler  owned  by  him  and  used  by  said  em- 
ployer in  the  mill.  King  v.  Creekmore  (Ky.  1903),  77  S. 
W.  Rep.  689. 

An  instruction  that  the  defendant,  a  landlord,  must 
have  actual  knowledge  of  the  defective  and  dangerous  con- 
dition of  an  uncovered*  coal-hole  into  which  his  tenant  fell 
and  was  injured,  before  he  could  be  held  liable  was  held 
to  be  erroneous.  Udden  v.  O'Rielly,  180  Mo.  650,  79  S. 
W.691. 

A  landlord  is  not  liable  for  the  death  of  the  child  of  a 
tenant  from  diphtheria  due  to  the  foul  condition  of  the 
premises  if  such  condition  was  unknown  to  the  landlord. 
Davis  V.  Smith,  26  R.  I.  159,  58  Atl.  630.  Where  a  tenant 
upon  taking  possession  of  a  house  finds  a  drain  to  be  de- 
fective, and  the  landlord,  upon  request,  promises  to  remedy  ' 
the  defect,  but  fails  to  do  so  effectually,  so  that  the  tenant 
is  made  sick  by  gases  escaping  from  the  drain,  the  land- 
lord is  liable.  The  undertaking  being  without  con- 
sideration, the  landlord  is  liable  only  for  active  negligence 
in  carrying  it  out,  not  for  mere  failure  to  do  as  promised. 
Rhodes  V.  Seidel  (Mich.  1905),  107  N.  W.  Rep. 
1025.  Where  a  landlord  has  agreed  with  a  tenant  to  fur- 
nish water  and  puts  in  a  pipe  which  leaks,  causing  ice  to 
form  upon  the  floor  and  upon  which  the  tenant  slips  and 
is  injured,  the  landlord  is  not  liable.  Whitehead  v.  Com- 
stock  &  Co.,  25  R.  I.  423,  56  Atl.  446. 

Latent  defects,  A  tenant  may  recover  damages  from  his 
landlord  for  injuries  sustained  by  reason  of  a  latent  defect  in 
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the  premises,  which  defect  the  landlord  had  notice  of,  the 
tenant  had  no  notice  of,  and  the  landlord  concealed  by 
failing-  to  perform  his  duty  by  notifying  the  tenant  there- 
of. Actual  fraud  and  other  than  concealment  by  the  landlord 
is  not  necessary  to  make  him  liable — a  hole  in  the  floor  of  a 
room  is  a  defect  in  the  premises.  Borggard  v.  Gale,  205 
111.  211,  68  N.  E.  Rep.  106. 

Control  of  dangerous  part.  Where  a  landlord  rents  a 
portion  of  a  building  and  retains  control  over  other  parts, 
there  is  an  implied  duty  on  the  landlord  to  use  reasonable 
diligence  to  keep  in  a  safe  condition  the  parts  over  which 
he  so  reserves  control.  He  is  not  liable  for  injury  where 
he  has  no  notice  of  the  dangerous  condition,  and  such  con- 
dition has  not  existed  long  enough  to  charge  the  landlord 
with  constructive  notice  thereof.  Burke  v.  Hullett 
(111.  1905),  75  N.  E.  Rep.  240.  Where  a  landlord,  at 
the  request  of  a  tenant,  constructs  a  porch  at  the  rear  of 
the  tenant's  rooms,  with  a  stairway  leading  to  the  ground 
and  there  is  a  platform  connected  with  a  room  leiised  to  a 
third  person  adjoining  the  porch,  the  first  named  tenant, 
if  he  makes  use  of  this  platform,  is  a  mere  licensee,  in  the 
absence  of  evidence  that  the  landlord  reserved  the  platform 
for  his  own  use  or  for  use  by  all  the  tenants  in  common, 
or  that  the  tenant  first  named  was  entitled,,  under  his  lease, 
to  the  use  of  more  than  the  porch  at  the  rear  of  his  rooms, 
and  such  tenant  cannot  recover  if  the  platform  falls  while 
he  is  standing  upon  it.  The  fact  that  the  stairway  may  be 
used  by  other  tenants  is  immaterial.  Flaherty  .v.  Neiman, 
(la.  1904),  loi  N.  W.  Rep.  280.  Where  the  tenant 
of  a  flat  had  opportunity  to  go  freely  upon  the  roof,  and 
the  landlord  entered  into  no  covenant  to  repair,  the  landlord 
is  not  liable  for  a  fire  caused  by  soot  collecting  in  a  flue 
leading  from  the  tenant's  g'rate,  although  the  chimney  has 
flues  accommodating  several  flats.  Cooper  v.  Lawson 
(Mich.  1905),  103  N.  W.  Rep.  168.  The  court  say: 
"No  case  is  cited  to  us,  nor  have  we  in  our  search  found 
a  case,  which  rules  this.  Recourse  must  be  had  to  general 
principles  in  determining  whether,  at  the  common  law 
*  *  the  landlord  was,  under  the  circumstances  of  this 
case,  bound  to  keep  the  chimney  clean.  The  general  rule 
that  in  the  absence  of  any  agreement  between  the  parties, 
the  landlord  is' under  no  obligation  to  keep  the  premises  in 
repair,  is  well  settled,  and  is  not  questioned  in  this  case. 
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See  l8  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  215.  It  is  also  gen- 
erally held  that,  where  only  a  part  of  the  building  is  de- 
mised to  a  particular  tenant,  the  landlord  is  not  responsible 
to  such  tenant  for  conditions  created  by  an  occupant  of 
another  portion  of  the  building  which  prove  detrimental 
to  the  first  named  tenant.  Id.  218.  The  plaintiff,  while 
recognizing  these  settled  rules,  rests  his  case  upon  the 
rule  which  appears  to  have  received  the  sanction  of  most 
courts  which  have  dealt  with  the  question,  and  which  ap- 
pears to  us  sound  in  principle,  that  when  the  landlord  leases 
separate  portions  of  the  same  building  to  different  tenants, 
and  reserves  control  of  these  parts  of  the  building  or  prem- 
ises used  in  common  by  all  tenants,  he  is  under  an  implied 
obligation  to  use  reasonable  diligence  to  keep  in  a  safe  con- 
dition the  parts  over  which  he  reserves  control.  The  cases 
in  which  this  rule  has  been  laid  down  and  applied  are 
nun  erous.  Dollard  v.  Roberts,  130  N.  Y.  269,  N.  E.  104, 
14  L.  R.  A.  238;  McGinley  v.  Trust  Co.  (Mo.  Sup.) 
66  S.  W.  153,  56  L.  R.  A.  334;  Lindsey  v.  Leighton, 
150  Mass,  285,  22  N.  E.  901,  15  Am.  St.  Rep.  199— being 
illustrative  cases.  In  these  cases,  as  well  as  in  all  to  which 
our  attention  has  been  directed,  injury  resulted  from  a 
defective  condition  of  a  common  stairway  or  landing,  or 
defective  appliances,  bf  which  the  landlord  had  control. 
In  each  case,  it  appeared  that  the  tenant  could  not,  with- 
out becoming  a  trespasser,  make  the  repairs  himself.  If 
we  apply  this  rule  to  the  present  case,  does  it  aid  plain- 
tiff's contention?  The  use  of  hallways  and  stairways  was 
undoubtedly  appurtenant  to  plaintiff's  landed  interest. 
He  had  the  right  to  use  these  passageways  for  ingress  and 
egress.  In  reason,  why  might  he  not  have  used  them  also 
for  the  purpose  of  reaching  the  roof  to  have  the  flue  to  his 
chimney  swept?  We  think  it  clear  that  he  had  this  right. 
Control  over  the  flue  of  plaintiff's  chimney  was  not  reserved 
by  the  landlord  either  expressly  or  by  implication.  The 
plaintiff's  access  to,  and  right  to  care  for  this  flue  as  a 
part  of  his  premises  can  be  no  less  because  there  were  other 
flues  to  the  same  chimney  in  use  by  other  tenants.  Plain- 
tifFs  flue  could  be  cleaned  without  molesting  the  other 
flues.  We  think  that  *  *  the  defendant  was  not  liable 
for  the  consequences  of  the  casualty" 

Liability  of  tenant  to   third  party.     Where  the   tenant 
of  the  upper  floors  of  a  building  had  the  right  to  use  the 
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freight  elevator,  a  sub-tenant  of  one  of  the  upper  floors 
and  the  tenant  of  the  first  floor  were  under  no  liability  to 
one  who  fell  into  the  elevator  well  while  attempting  to 
enter  the  ground  floor  for  the  purpose  of  removing  goods 
from  the  rooms  of  the  tenant  of  the  upper  floors.  A  per- 
son so  entering,  as  against  those  who  have  not  expressly 
or  impliedly  invited  him,  is  a  bare  licensee,  and  must  take 
the  premises  as  he  finds  them.  Burner  v.  Higman  &  Skin- 
ner Co.  (la.  1905),  103  N.  W.  Rep.  802. 

A  privy  maintained  by  a  landlord  for  the  use  of  occu- 
pants of  stores  on  the  premises  is  held  not  intended  for  the 
use  of  those  present  at  an  entertainment  in  a  hall  on  the 
top  floor,  and  the  landlord  is  held  not  liable  to  one  present 
at  the  entertainment  for  injuries  suffered  in  falling  into  a 
hole  near  the  path  to  the  closet,  to  which  she  went  to 
answer  a  call  of  nature.  Fredenberg  v.  Bear,  89  Minn.  241, 
94.  N.-W.  683. 

Where  an  entire  building  is  occupied  by  a  tenant  under  a 
lease  he  and  not  the  landlord  is  liable  to  a  pedestrian  for 
injury  due  to  the  fall  of  snow  and  ice  from  the  roof.  At- 
will  V.  Blatz,  118  Wis.  226,  95  N.  W.  99. 

Unless  actual  knowledge  is  brought  home  to  the  land- 
lord of  the  dangerous  condition  of  his  premises  he  is  not 
liable  for  defects  existing  at  the  time  of  the  rental  which 
the  tenant  could  not  reasonably  have  discovered  but  which 
the  landlord  Himself  might,  with  reasonable  care,  have 
known.    Franklin  v.  Tracy  (Ky.  1904),  Jj  S.  W.  Rep.  11 13. 

A  landlord  owning  a  barn  adjoining  the  leased  prem- 
ises, who  allows  the  tenants  to  use  a  part  of  the  bam  roof 
as  it  is  fenced  off,  is  not  liable  to  a  tenant  or  visitor  of  a 
tenant  who  is  injured  while  playing  on  another  part  of  the 
barn  roof,  the  fence  having  been  taken  down  temporarily 
for  the  convenience  of  workmen.  Dalin  v.  Worcester  Con- 
sol.  St.  Ry.  Co.,  188  Mass.  344,  74  N.  E.  Rep.  597. 

A  landlord  is, not  responsible  to  a  third  party  for  a  de- 
fect in  a  porch  under  the  exclusive  control  of  the  tenant 
unless  it  existed  at  the  time  of  the  letting  or  the  property 
was  let  for  a  purpose  which  would  naturally  create  the 
defect  or  the  landlord  assented  to  its  creation.  Ward  v. 
Hinkleman  (Wash.  1905),  79  Pac.  956. 

Sec.  76.  Liability  of  employer  to  employee.  A  master  is 
bound  to  provide  a  safe  place  for  his  servant  to  work  in 
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and  IS  liable  for  failure  so  to  do  as  where  a  servant  was 
set  at  work  in  a  tunnel  the  roof  of  which  through  negli- 
gence had  not  been  properly  braced  so  as  to  prevent  the 
falling  of  overhead  dirt,  the  danger  not  being  apparent 
to  the  servant.  Southern  Bauxite  Min.  &  Mfg.  Co.  v.  Ful- 
ler, ii6  Ga.  695,  43  S.  E.  64.  An  employer  owes  his  em- 
ployees the  duty  to  furnish  a  reasonably  safe  place  for  them 
to  discharge  their  duties  in.  Evidence  held  sufficient  to 
show  that  a  trap  door,  was  not  reasonably  safe.  Bateman 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  178  N.  Y.  App.  84,  70 
N.  E.  Rep.  109.  As  to  liability  of  a  coal  mine  owner  for 
injury  to  an  employee  hurt  by  the  falling  of  slate  upon  the 
latter  from  the  roof  of  an  entry,  and  as  to  the  effect  of 
custom  of  owner  or  servant  to  inspect  as  bearing  on  liabil- 
ity, evidence  of  the  custom  being  admissible,  see  Thayer  v. 
Smoky  Hollow  Coal  Co.,  121  la.  121,  96  N.  W.  718.  Master 
held  liable  for  death  of  servant  who  was  killed  by  the 
fallmg  of  a  gate  upon  him,  the  gate  being  part  of  the  apli- 
ances  of  defendant's  grain  elevator.  Storrie  v.  Grand 
Trunk  Elevator  Co.,  134  Mich.  187,  96  N.  W.  569. 

A  company  engaged  in  making  alterations  in  another 
company's  factory,  the  latter  company  continuing  its  work 
meanwhile,  is  under  a  duty  to  use  reasonable  care  to  pre- 
vent the  injury  of  the  latter's  employees,  not  merely  a  duty 
to  refrain  from  wilfully  or  wantonly  injuring  such  em- 
ployees. Such  employee  is  not  a  licensee  merely.  Gile  v.  J. 
W.  Bishop  Co.,  184  Mass.  413,  68  N.  E.  Rep.  837. 

Sec.  77.  Liability  of  owner  to  third  party.  Where 
premises  leased  to  a  tenant  for  a  long  term  of  years  were 
and  had  been  a  public  nuisance  in  that  an  eaves  trough 
thereon  was  rotten,  warped  and  weak  and  projected  over 
the  public  street,  the  landlord  was  liable  to  a  third  person 
for  injuries  resulting  therefrom.  Keeler  v.  Lederer  Realty 
Co.,  26  R.  I.  524,  59  Atl.  855. 

Excavation.  Where  an  owner  removed  the  lateral 
support  from  the  adjacent  lot  and  the  adjoining  owner, 
being  aware  of  the  fact,  goes  near  the  edge  and  the  ground 
gives  way  he  cannot  recover  for  he  is  lacking  in  due  care. 
Pullan  V.  Stallman,  70  N.  J.  L.  10,  56  Atl.  116. 

Sec  78.  Injury  to  persons  invited  on  the  premises. 
Where  a  person  is  invited  to  inspect  premises  with  a  view 
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to  purchasing  he  is  entitled  to  recover  from  the  owner  if 
he  is  injured  by  the  falling  of  a  stairway  negligently  al- 
lowed to  be  in  a  defective  condition.  Smith  v.  Jackon,  70 
N.J.  L.  183,  56  Atl.  118. 

Sec.  79.  Licensee.  Where  a  plaintiff  owning  a  lot  in 
a  cemetery  and  having  a  card  of  admission  walked  across 
the  grounds  instead  of  by  the  road  and  stepped  into  a  hole 
it  was  held  that  she  was  a  licensee  and  could  not  recover. 
Barry  v.  Calvary  Cemetery  Ass'n.,  106  Mo.  App.  358,  80  S. 
W.  709.  In  the  absence  of  any  municipal  ordinance  or 
statute  changing  the  rule,  a  fireman  who  enters  upon  prop- 
erty, without  special  authority  or  invitation  of  the  owner, 
is  a  bare  licensee  and  takes  the  risk  of  the  premises  as  he 
finds  them.  Where  a  fireman,  in  the  dnscharge  of  his  duties, 
assists  in  raising  in  an  alley  a  ladder  with  metallic  corners, 
and  the  ladder  comes  in  contact  with  an  electric  wire  pass- 
ing over  the  alley  so  that  the  fireman  receives  a  fatal  shock, 
the  owner  of  the  wires  is  not  liable,  in  the  absence  of  any 
statute  or  ordinance  prescribing  a  duty  towards  firemen  on 
the  part  of  those  on  whose  premises  they  enter.  New 
Omaha  Thomson-Houston  Electric  Light  Co.  v.  Ander- 
son (Neb.  1905),  102  N.  W.  Rep.  89.  Where  an 
invitee  requests  permission  to  visit  the  toilet  he  becomes 
a  licensee  and  the  owner  of  a  building  is  not  liable  for  in- 
juries received  by  falling  into  an  elevator  pit  in  a  poorly 
lighted  cellar.  Gleaser  v.  Rothchild,  106  Mo.  App.  418, 
80  S.  W.  332.  A  licensee  who  goes  to  a  railroad  station  to 
meet  a  passenger  arriving  on  a  train  can  recover  for  an 
injury  caused  by  the  failure  of  the  railroad  company  to 
have  suitable  lights  and  steps  to  its  platform  which  or- 
dinary prudence  would  require.  Smoak  v.  Savannah  F.  & 
W.  R.  Co.,  65  S.  C.  299,  43  S.  E.  662.  An  electric  light  com- 
pany passing  highly  charged  wires  over  a  vacant  lot 
through  which  passers-by  went  as  licensees  of  the  owner 
(who  was  not  the  company)  was  held  to  owe  a  duty  of  care 
to  a  passer-by  to  avoid  injury  to  him  from  contact  with  a 
charged  guy-wire  allowed  by  the  company  to  obstruct  the 
travelled  way.  New  Omaha  Thomson-Houston  Electric 
Light  Co.  v.  Johnson,  67  Neb.  393,  93  N.  W.  778. 

Sec.  80.    Injuries  to  children.    Where  a  heavy  door 
was  left  for  several  days  in  a  public  street  leaning  against 
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a  building  it  was  held  that  both  the  owner  and  the  city  were 
liable  for  injuries  caused  by  the  falling  of  the  door  upon  a 
boy  who  was  playing  with  it.  Anderson  v.  Pierce,  68  Kan. 
57',  74  P.  638.  The  duty  of  the  operator  of  a  ginhouse  to- 
ward a  child  of  tender  age  intruding  or  about  to  intrude 
into  a  place  of  danger  is  wholly  performed  when  an  em- 
ployee warned  the  child  of  the  danger  and  removed  it  to  a 
place  of  safety.  North  Texas  Const.  Co.  v.  Bostick,  98 
Tex.  239,  83  S.  W.  13.  Where  a  city  failed  to  make  proper 
arrangements  for  draining  a  ravine  and  a  quantity  of 
water  collected  therein,  the  city  was  not  liable  for  the  death 
of  a  boy  who  voluntarily  slid  down  the  bank  from  a  street 
adjoining  the  water  and  was  drowned,  there  being  no  direct 
and  immediate  connection  between  the  alleged  negligence 
of  the  city  and  the  damage  complained  of.  Reeder  v.  City 
of  Omaha  (Neb.  1905),  103  N.  W.  Rep.  672.  A 
land  owner  who  maintains  the  remnant  of  a  barbed  wire 
fence,  serving  no  useful  or  ornamental  purpose,  about  his 
grove  where  it  abuts  on  a  public  road,  and  who  knows  that 
children  are  in  the  habit  of  using  the  locality  as  a  play- 
ground and  such  remnant  of  a  fence  is  dangerous  to  any 
one  coming  in  contact  therewith,  is  liable  for  the  injury  to 
a  child  playing  about  there,  who  runs  against  the  barbs 
without  contributory  negligence  on  her  part.  Cincinnati  & 
H.  Spring  Co.  v.  Brown,  32  Ind.  App.  58,  69  N.  E.  Rep.  197. 

Sec.  81.  Injuries  to  children — Turntables.  Where  a 
railroad  maintains  a  turntable  unlocked  on  its  premises, 
near  where  children  are  accustomed  to  play,  and  the  rail- 
road employes  know  children  are  accustomed  to  play  on 
or  about  the  turntable,  and  such  turntable  could  be  locked 
easily  and  without  great  inconvenience  to  the  railroad,  the 
railroad  is  liable  for  injuries  suffered  by  a  young  child 
playing  on  or  with  the  turntable.  The  court  said :  "Assum- 
ing that  a  railroad  company  is  under  no  obligations  to  lock 
or  otherwise  fasten  or  render  immovable  or  to  guard  its 
turntable  so  situated,  when  not  in  use  for  the  purpose  for 
which  it  was  constructed  and  maintained,  so  as  to  prevent 
a  like  injury  under  like  circumstances  to  a  person  capable 
of  appreciating  the  danger,  it  does  not  necessarily  follow 
that  no  such  obligation  exists  with  reference  to  a  child 
who,  because  of  its  immaturity,  and  consequent  want  of 
reason  and  judgment,  is  not  chargeable  with  negligence,  or 
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is  capable  of  only  a  small  degree  of  care  for  his  own  safety." 
*  *  *  The  duty  of  the  defendant  in  such  cases  may  be 
based  upon  what  we,  perhaps,  may  call  one  species  of  im- 
plied invitation,  not  involving  the  actual  intention  or  wish 
of  the  defendant  that  the  plaintiff  should  come  upon  the 
defendant's  premises  or  do  the  act  which  results  in  his  in- 
jury, but  consisting  in  leaving  a  thing  exposed  and  un- 
guarded which  is  of  such  nature  as  to  tempt  and  allure 
young  children  or  others  not  sui  juris  to  play  with  it  or 
otherwise  use  it,  at  a  place  where,  within  the  knowledge 
of  the  defendant,  such  incompetent  persons  assemble,  or 
are  likely  to  do  so;  the  injurious  thing  being  such  that 
the  defendant  may  enjoy  the  use  of  such  property  for  the 
purpose  to  which  it  is  adapted,  and  for  which  it  is  intended, 
without  leaving  it  in  a  condition  thus  dangerous  to  such 
persons,  but  at  slight  expense  may  secure  it,  when  not  in 
use,  that  it  will  not  be  thus  dangerous.  The  so-called  in- 
vitation or  tortious  allurement  which  would  be  a  violation 
of  duty  will  not  be  involved  where  the  defendant  cannot 
carry  on  his  lawful  business  or  pursuit  in  the  necessary 
and  ordinary  manner,  and  at  the  same  time  take  precau- 
tipns  to  prevent  injury  to  such  incimpetent  persons  through 
the  indulgence  of  their  natural  instinct  to  seek  enjoyment 
or  diversion,  in  which  case,  the  injury  being  attributable, 
not  to  the  fault  of  the  injured  person,  but,  rather,  to  the 
indulgence  of  an  innocent  instinct,  no  blame  is  attached  to 
the  defendant.  Thus,  for  instance,  would  be  the  case  of 
the  intrusion  of  a  child  upon  a  railway  train  during  its 
temporary  stoppage  at  a  station  for  the  discharge  and  the 
reception  of  passengers,  where  the  child  enters  the  car  along 
with  other  persons.  In  such  case  the  railway  company 
does  nothing  not  incident  to  the  usual  and  necessary  way 
of  conducting  its  lawful  business.  So  might  be  the  case 
of  a  child  jumping  upon  the  steps  of  a  moving  railway 
train.  But  a  turntable,  not  constantly,  but  only  occasion- 
ally, used  to  change  the  direction  of  locomotive  engines, 
may,  without  undue  interference  with  the  company's  full 
enjoyment  thereof,  be  securely  fastened,  without  great  ex- 
pense or  inconveniences,  when  not  in  use;  and  such  pre- 
caution may  even  tend  to  the  preservation  of  the  property 
itself,  which,  however,  would  be  a  matter  within  its  own 
discretion.  To  take  such  precaution  that  others  shall  not 
use  the  appliance  is  not  injurious  to  the  company,  or  a 
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hindrance  to  the  prosecution  of  its  lawful  business.     It  is 
not  an  undue  application  of  the  maxim  of  the  law  com- 
manding one  to  so  use  his  own  as  not  to  injure  another,  to 
hold  that  the  unnecessary  exposure  of  one's  property,  at- 
tractive and  alluring  to  children,  but  dangerous,  at  a  place, 
though  on  his  own  premises,  where  the  owner  so  exposing 
his  property  knows  or  has  good   reason  to  believe  that 
children  do  or  will  come  for  the  indulgence  of  the  natural 
inclination  or  instinct  of  young  persons  to  ride  upon  moc- 
ing  objects,  or  otherwise  to  divert  themselves  in  a  manner 
to  which  such  dangerous  object  is  adapted,  involves  such 
disregard  for  the  safety  of  such  incompetent  persons  as  to 
amount  to  what  may  be  called  unlawful  allurement,  and  as 
to  be  attributable  as  an  implied  invitation,  in  a  case  where, 
but  for  such  incompetency  of  the  injured  person,  he  would 
be  regarded  as  a  trespasser  or  a  mere  linensee.    *    *    ♦ 
The  care  which  it  is  the  duty  of  the  railway  company  to 
exercise  in  such  a  case  is  that  degree  of  care  which  an  or- 
dinarily   prudent    person    would,    under    similar    circum- 
stances, use  to  prevent  injury  to  children.     *     *     *     Jn 
such  cases,  where  an  object  on  one's  premises  has  caused 
injury  to  another,  the  question  as  td  the  usefulness  of  the 
object  to  the  owner,  by  way  of  contributing  to  the  full  en- 
joyment of  his  right  of  proprietorship,  may  enter  into  the 
consideration  of  the  quesction  of  negligence  in  the  main- 
tenance of  the  object  in  the  condition  which  occasioned  the 
injury;;  but  also  it  should  be  considered,  in  such  connec- 
tion, whether  such  enjoyment  may  be  had,  consistently  with 
safety  to  others,  at  such  slight  expense  and  inconvenience 
as  the  due  consideration  of  the  known  or  probable  danger 
to  others,  under  all  the  circumstances,  would  suggest  to  a 
reasonably  prudent  person  in  the  use  of  his  own  property 
of  the  particular  kind  in  question  in  like  situation  and  con- 
dition."   Chicago  &  E.  R.  Co.  v.  Fox  (Ind.  App.  1904),  70 
N.  E.  Rep.  81. 

Sec  82,  Elevators  and  elevator  wells.  For  a  case 
where  an  owner  of  a  store  was  held  liable  for  injury  to  a 
customer  who  fell  down  an  unguarded  elevator  shaft,  see 
Reid  v.  Luick  et.  al.,  206  Pa.  St.  109,  55  Atl.  849.  Under 
N.  J.  Gen.  St.,  p.  2345,  §  5,  a  fireman  falling  through  an 
unguarded  elevator  shaft  in  a  factory  is  not  entitled  to  re- 
cover  as    that    statute    applies    to    employees    exclusively. 
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KeUy  V.  Henry  Muhs  Co.,  71  N.  J.  L.  358,  59  Atl.  23.  The 
owner  of  a  building  which  contains  a  freight  elevator  and 
which  is  leased  to  various  tenants,  is  liable  to  one  invited 
by  a  tenant  to  enter  the  premises  and  injured  by  fall- 
ing into  the  elevator  well  through  the  insufficiency  of  the 
barriers  around  it,  if  the  elevator  was  not  leased  to  any 
of  the  tenants,  the  owner  retaining  control  and  simply  giv- 
ing the  tenants  the  privilege  of  using  it,  although  he  was 
under  no  covenant  to  repair.  Burner  v.  Higman  &  Skin- 
ner Co.  (la.  1905),  103  N.  W.  Rep.  802;  citing 
numerous  authorities.  For  a  discussion  of  evidence  held 
sufficient  to  warrant  submitting  to  the  jury  the  question 
of  negligence  in  providing  safeguards  for  the  well  of  a 
freight  elevator,  see  Burner  v.  Higman  &  Skinner  Co., 
(la.  1905),  103  N.  W.  Rep.  802.  For  evidence  in  an 
action  to  recover  for  injuries  caused  by  falling  into  an  ele- 
vator shaft,  held  insufficient  to  prove  negligence  on  the 
part  of  the  owner  of  the  premises,  see  Swanson  v.  Boutelle, 
(Minn.  1905),  103  N.  W.  Rep.  886. 

Sec.  83.     Defective  buildings  or  other  structures.    A 

city  was  found  not  liable  for  injury  to  a  pupil  caused  by  a 
defect  in  the  building,  on  the  ground  that  the  duty  of  pro- 
viding schoolhouses  is  a  purely  governmental  one  and 
gives  no  private  right  of  action.  Clark  v.  City  of  Nicholas- 
ville  (Ky.  1905),  87  S.  W.  300.  Pa.  Act  June  8, 
1893,  §  8  (P.  L.  360)  providing  for  the  protection  of  walls 
of  adjoining  structures  by  one  excavating  his  land  applies 
only  to  buildings  other  than  dwelling  houses  erected  after 
the  passage  of  the  act.  Wadazze  v.  Arcade  Real  Estate  Co., 
206  Pa.  539,  56  Atl.  46.  In  an  action  to  recover  for  injuries 
caused  by  the  collapse  of  a  public  privy,  evidence  examined 
and  held  to  warrant  submitting  to  the  jury  the  question  of 
whether  the  defendant  had  caused  the  building  to  be  suf- 
ficiently inspected.  Home  v.  Chicago,  K.  &  S.  R.  R.  Co., 
(Mich.  1905),  103  N.  W.  Rep.  185. 

Sec.  84.  Fall  of  objects  in  place  of  amusement.  For 
a  discussion  of  the  liability  of  an  amusement  association 
to  one  injured,  while  sitting  in  the  grand  stand,  by  being 
struck  by  a  bottle  which  fell  from  a  band  stand  which  stood 
over  her  seat,  see  Williams  v.  Mineral  City  Park  Ass'n., 
(la.  1905),  102  N.  W.  Rep.  783. 
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Sec.  85.  Measure  of  damages.  In  an  action  to  re- 
cover for  injuries  caused  by  the  collapse  of  a  public  privy, 
whereby  plaintiflFs  were  thrown  into  the  vault,  an  instruction 
to  the  jury  that  plaintiffs  were  entitled  to  recover  compen- 
sation for  injuries  to  their  feelings  occasioned  by  the 
fright  and  suspense,  if  any  existed,  while  in  the  vault,  but 
distinctly  excluding  damages  for  humiliation,  disgrace,  and 
annoyance,  held  to  be  proper.  Home  v.  Chicago,  K.  &  S. 
R-  R.  Co.  (Mich.  1905),  103  N.  W.  Rep.  185. 

Sec.  86.  Defective  sidewalk — Liability  of  abutting 
owner  and  tenant.  An  ordinance  made  under  the  pro- 
visions of  the  Kansas  City  charter,  Art.3,  §  17,  which  re- 
quired mere  renters  of  property  to  keep  sidewalks  in  safe 
repair,  was  held  to  be  unconstitutional  and  void  in  Ford  v. 
Kansas  City,  181  Mo.  137,  79  S.  W.  923. 

Contributory  negligence.  A  pedestrian  knowing  the 
defective  condition  of  a  sidewalk,  who  uses  the  same  al- 
though he  could  have  gone  another  way,  is  not  guilty  of 
negligence  per  se,  but  he  must  show  that  he  exercised  or- 
dinary care  under  the  circumstances.  City  of  Mattoon  v. 
Faller  (111.  1905),  75  N.  E.  Rep.  387  A  tenant 
knowing  the  defective  condition  of  the  sidewalk  which  his 
landlord  has  promised  to  repair,  cannot  recover  fron\  the 
landlord  for  injuries  caused  by  such  defect.  Hedekin  v. 
Gillespie,  33  Ind.  App.  650,  72  N.  E.  Rep.  143.  Where  a 
viaduct  is  dangerous  to  travel  upon,  it  cannot  be  said  as  a 
matter  of  law  that  a  barricade  across  the  entrance  to  the 
same  is  evidence  of  danger  so  as  to  charge  one  going  there- 
on with  contributory  negligence.  Feldkamp  v.  Kansas 
City,  68  Kan.  479,  75  P.  464.  The  fact  that  plaintiff  injured 
by  stumbling  over  an  obstruction  set  in  a  sidewalk  by  an 
abutting  owner,  has  walked  several  times  before  over  the 
sidewalk  and  on  one  occasion  stated  that  it  was  dangerous, 
may  properly  be  submitted  to  the  jury  to  determine  the 
question  of  contributory  negligence,  but  do  not  afford  suf- 
ficient ground  for  holding  that  as  a  matter  of  law  she  was 
guilty  thereof.  Perrigo  v.  City  of  St.  Louis,  (Mo.  1904), 
84  S.  W.  30. 

Owner  bound  by  judgment  against  city.  The  judg- 
ment against  a  city,  given  in  an  action  of  which  the  abut- 
ting owner  has  notice,  binds  the  latter  as  to  the  cause,  existence 
and  extent  of  the  injury,  though  not  conclusive  as  to  the 
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owner's  liability.  City  of  Lincoln  v.  First  Nat.  Bank  of 
Lincoln,  67  Neb.  401,  93  N.  W.  198.  Where  a  property 
owner  receives  from  a  city  the  right  to  place  a  grating  in 
the  sidewalks  in  front  of  his  property  and  by  reason  of  the 
negligent  construction  of  such  grating  a  person  is  injured, 
and  recovers  damage  against  the  city,  which  vouches  the 
owner  into  court;  held,  in  a  suit  over  by  the  city  against 
the  owner,  that  the  city  is  not  a  joint  tortfeasor  with  the 
owner  so  as  to  bar  its  right  of  recovery  from  him;  not- 
withstanding allegations  that  the  city  permitted  the  plac- 
ing of  the  grating,  saw  it  being  placed,  and  had  full  knowl- 
edge of  its  character,  and  failed  to  perform  its  duty^  by  re- 
quiring a  change  thereof  if  dangerous.  Schneider  v.  City 
Council  of  Augusta,  118  Ga.  610,  45  S.  E.  459. 

Various  obstructions.  For  a  case  considering  the 
liability  of  one  placing  skids  across  the  sidewalk  for  the 
purpose  of  unloading  goods  from  a  wagon  and  leaving  the 
skids  on  the  sidewalk  after  the  wagon  had  been  taken 
away,  see  Kaiser  v.  Hahn  Bros.,         (la.  1905),  102  N. 

W.  Rep.  504.  Where  an  abutting  property  owner  main- 
tained in  front  of  her  premises  a  cellar  door  fixed  in  the  side- 
walk and  elevated  above  the  same  a  distance  of  2j^  to  4 
inches,  over  which  plaintiff  stumbled  in  the  dark  and  was 
injuFed,  the  question  whether  such  a  structure  is  a  danger- 
ous obstruction  to  persons  using  the  sidewalk  is  properly 
left  to  the  jury  and  if  the  jury  so  find  it,  the  owner  will 
be  liable  in  damages  in  absence  of  plaintiff's  contributory 
negligence  Perrigo  v.  City  of  St.  Louis  (Mo.  1904), 
84  S.  W.  30.  Where  abutters  on  public  streets  obstruct 
the  sidewalk  in  an  unreasonable  manner,  they  must  use 
reasonable  care  to  keep  the  restricted  portion  remaining 
open  in  a  safe  condition  for  the  public  to  use.  Garibaldi  & 
Cuneo  V.  O'Connor,  210  111.  284,  71  N.  E.  Rep.  379 

Ice  on  sidewalk.  Under  a  lease  with  a  covenant  by 
the  lessees  "That  they  will  *  *  save  the  said  lessor 
and  his  legal  representatives  harmless  from  *  *  any 
claim  or  damage  arising  from  neglect  in  not  removing  snow 
and  ice  from  the  roof  of  the  building,  or  from  the  sidewalks 
bordering  on  the  premises  so  leased,"  the  lessees  arc  liable 
to  a  person  injured  on  the  icy  sidewalk  resulting  from  the 
discharge  of  water  from  a  conductor,  which  led  the  w^ater 
from  the  roof  of  the  leased  building.  Such  a  person  cannot 
sue  on  the  covenant  in  the  lease  but  can  sue  because  of 
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the  nuisance  so  created.  Wixon  v.  Bruce,  187  Mass.  232, 
72  N.  E.  Rep.  978.  Where  the  owner  leases  premises  en- 
tirely to  a  tenant  who  covenants  to  repair  he  is  still  liable 
for  injuries  caused  by  the  defective  construction  of  a  water 
pipe  which  discharged  water  upon  the  sidewalk  in  such  a 
manner  that  it  froze  in  a  ridge,  making  the  sidewalk  dan- 
gerous. Isham  V.  Broderick,  89  Minn.  397,  95  N.  W.  224. 
An  owner  of  property  in  the  hands  of  a  tenant  is  not  liable 
for  injuries  caused  by  ice  on  the  sidewalk  where  the  side- 
walk itself  was  in  good  repair.  City  of  New  Castle  v. 
Kurtz,  210  Pa.  183,  59  Atl.  9)89. 

Sec  87.  Liability  of  municipality  for  defect  in  side- 
walk in  general — Duty  in  general.  The  liability  of  a  mu- 
nicipal corporation  for  defective  sidewalks  or  streets  is 
solely  the  creation  of  statute,  and  may  be  modified  or  re- 
moved by  the  Legislature.  Goddard  v.  City  of  Lincoln, 
(Neb.  1903),  96  N.  W.  273.  Cities  and  villages 
incorporated  under  the  laws  of  Idaho  and  given  exclusive 
control  of  their  streets  are  liable  for  injuries  caused  by 
negligence  in  the  exercise  of  such  control.  Carson  v. 
City  of  Genesee  (Idaho  1903),  74  P.  862.  A  continuing 
duty  rests  upon  municipalities  to  guard  their  sidewalks 
from  encroachments  of  every  character  that  impede  travel 
or  endanger  the  safety  of  persons  in  the  ordinary  use  of 
the  same.  City  of  Muncie  v.  Hey  (Ind.  1905),  74 
N.  E.  Rep.  250.  A  city  is  bound  to  use  reasonable  care  and 
caution  to  keep  and  maintain  its  sidewalks  in  reasonably 
safe  condition.  City  of  Aledo  v.  Honeyman,  208  111.  415, 
70  N.  E.  Rep.  338.  Where  the  jury  could  not  well  have 
found  otherwise  than  that  the  sidewalk  was  out  of  repair, 
and  the  city  had  notice  of  such  condition,  it  is  not  revers- 
ible error  to  instruct  the  jury  that  it  was  the  duty  of  the 
city  to  keep  its  sidewalks  in  a  reasonably  safe  condition, 
although  the  law  is  that  the  city  was  only  required  to  use 
reasonable  care  to  keep  its  sidewalks  in  a  reasonably  safe 
condition.  City  of  Beardstown  v.  Clark,  204  111.  524,  68 
N.  E.  Rep.  378.  Municipal  liability  for  injury  caused  by 
defective  streets  and  ways.  City  of  Alexandria  v.  Liebler, 
162  Ind.  438,  70  N.  E.  Rep.  512.  Instruction  to  jury  as 
to  the  liability  of  municipalities  for  defective  walks  held 
not  to  be  misleading.  Gibson  v.  City  of  Cadillac,  134  Mich. 
189,  95  N.  W.  1084. 
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Where  a  city  allowed  to  remain  for  several  years  (no 
complaint  having  been  made)  a  stick  of  timber  2  inches 
square  and  about  10  feet  long*  nailed  across  two  electric 
light  poles  so  as  to  extend  along  the  outer  edge  of  a  side- 
walk, some  5  feet  above  the  ground,  at  a  point  not  a  public 
crossing,  such  strip  being  used  for  a  hitching  rack  for  vis- 
itors to  the  court  house,  no  negligence  on  the  part  of  the 
city  was  shown  so  as  to  render  it  liable  in  an  action  by  a 
blind  man,  who,  attempting  to  cross  the  street  at  that  point, 
ran  into  the  strip  of  wood  and  was  injured.  Foy  v.  City 
of  Winston  (N.  C  1904),  47  S.  E.  466. 

Contributory  negligence.  The  fact  that  one  knows  of 
a  defect  in  a  street  does  not  necessarily  render  it  negligent 
for  him  to  use  the  street.  Missouri  &  Telephone  Co. 
V.  Vandervoort  (Kan.  1905),  79  Pac.  1068.  (Where 
the  plaintiff's  horses  were  frightened  by  poles  lying  in  the 
street).  Erie  Tp.  v.  Beamer,  (Kan.  1905),  79  P.  1070. 
(Where  plaintiff's  wagon  dropped  into  deep  hole  in  road.) 
One  who  passes  over  a  defective  street  is  not,  as  matter  of 
law,  chargeable  with  contributory  negligence  in  not  taking 
some  other  route,  unless  he  knows  that  the  street  is  dan- 
gerous and  that  it  is  imprudent  for  him  to  try  to  pass.  Cofi- 
sidine  v.  City  of  Dubuque,  la.  (102  N.  W.  Rep. 
i02)i.Tuttle  v.  Town  of  Clear  Lake  (la.  1905),  102 
N.  W.  Rep.  136;  Earl  v.  City  of  Cedar  Rapids  (la. 
1905),  102  N.  W.  Rep.  140.  For  a  case  where  a  finding 
that  a  pedestrian  injured  was  contributorily  negligent  was 
not  distuAed,  it  appearing  that  tfie  pedestrian  knew  that 
walks  in  that  vicinity  were  being  repaired,  that  there  was 
good  light  and  that  his  attention  was  not  at  the  time  of 
injury  particularly  distracted,  sec  Bohn  v.  City  of  Racine, 
119  Wis.  341,  96  N.  W.  813. 

Notice  to  a  city  as  required  by  Colo.  Acts  1893,  p.  233, 
c.  78,  Art.  9,  §  9,  of  an  injury  held  sufficient  which  gave 
such  information  as  would  enable  an  investigation.  City 
of  Denver  v.  Bradbury  (Colo.  1904),  75  P.  1077.  In 
a  complaint  against  a  city  for  personal  injuries  caused 
by  a  defect  in  the  sidewalk  an  averment  that  the  town  had 
notice  of  the  defect  a  long  time  prior  to  the  date  of  the  acci- 
dent IS  a  sufficient  averment.  It  it  not  necessary  to  prove 
actual  notice  of  such  defect  by  the  city.  City  of  Linton  v. 
Smith,  31  Ind.  App.  546  (68  N.  E.  617.)  A  municipal  cor- 
poration is  liable  to  a  pedestrian  for  injury  caused  by  a  de- 
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fective  sidewalk  along  its  street,  provided  it  had  actual  or 
imputed  notice  of  the  defect.    Notice  will  be  imputed  where 
the  unsafe  condition  was  of  such  a  character,  and  had  con- 
tinued for  such  a  length  of  time,  as  to  become  known  to 
travelers  over   the   sidewalk  and  had  continued   for  such  a 
length  of  time  that  the  corporation  in  the  exercise  of  or- 
dinary care,  was  in  duty  bound  to  know  of  its  condition. 
Michigan    City    v.   Phillips    (Ind.    App.    1904),   69   N.    E. 
Rep.   700.     A    municipal    corporation,    charged    with    the 
duty  of  maintaining  its  streets  in  a  reasonably  safe  condi- 
tion for  public  use,  is  charged  with  notice  of  dangerous  de- 
fects therein,  especially  those  resulting  from  natural  wear 
and  decay,  whenever  such  condition  has  existed  so  long 
that,  in  the  exercise  of  reasonable  care  by  the  municipal 
oflScers  it  should  have  been  discovered  and  repaired.    Smith 
V.  Sioux  City,   119  la.  50,  94  N.  W.  81.     The  service  of 
notice  under  Code,  §  3447,  is  not  an  essential  element  to 
recovery  for  injury  from  a  city's  defective  sidewalk,  unless 
the  failure  to  serve  is  specially  pleaded.    Belken  v.  City  of 
Iowa  Falls,  122  Iowa  430,  98  N.  W.  296.     Notice  to  city 
of  damage   claim   from  defective   sidewalk  held  sufficient 
under  Code,  §  1051,  in  Schnee,  Administrator,  v.  City  of 
Dubuque,  122  Iowa  459,  98  N.  W.  298.     Notice  required  by 
Me.  Rev.  St.  c.  23,  §  76,  of  a  claim  for  injuries  against  a  town 
injured  by  a  defect  in  a  way  considered  and  held  sufficient. 
Joy  V.  Inhabitants  of  York,  99  Me.  237,  58  Atl.  1059.  Notice 
held  sufficient  to  charge  city  for  defective  sidewalk  under 
Comp.  Stat.  1897,  c.   13a  §  36,   (city  of   Lincoln),  where 
notice  stated  that  injury  occurred  on  east  side  of  a  certain 
block  between  two  named  streets.    City  of  Lincoln  V.  Mil- 
ler,   (Neb.    1903),   96   N.   W.   484.        Evidence    considered 
and    held    not    sufficient    to    constitute    notice    to    a    city 
of  a  defect  as  a  matter  of  law.    City  of  So.  Omaha  v.  Hager, 
(Neb.    1903),    95    N.    W.    13.    Where    a    notice    stated 
the  place  of  an  injury  on  a  highway  to  be  at  the  comer  of 
F  and  M  Sts.,  and  the  complaint  alleged  it  to  be  at  the 
comer  of  M  and  East  F  St.,  there  was  not  any  material 
variance.     Kolb  v.  City  of  Fond  du  Lac,  118  Wis.  311,  95 
N.  W.  149. 

Over  what  ways  liability  extends.  A  town  suffering 
the  construction  and  use  of  a  sidewalk  along  its  street  for 
the  public  thereby  assumes  the  duty  to  see  that  it  is  kept 
in  a  safe  condition.    Brown  v.  Incorporated  Town  of  Chilli- 
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cothe,  122  Iowa  640,  98  N.  W.  502.  If,  through  lack  of  re- 
pair, the  portion  of  the  highway  intended  for  foot  passen- 
gers becomes  unsuitable  for  that  purpose,  and  the  public 
makes  constant  use  of  another  part  of  the  way,  between 
the  curb  line  and  the  lot  line,  for  foot  passage,  the  portion 
thus  used  is  a  sidewalk  within  the  usual  meaning  of  the 
term  and  a  peg,  projecting  four  or  five  inches  above  the 
surface  of  this  portion,  may  be  found  to  be  a  defect  for 
which  the  city  is  liable.  Rea  v.  City  of  Sioux  City  (la. 
1905) »  103  N.  W.  Rep.  949.  Where  a  bridge  across  a 
stream  had  been  swept  away  and  the  highway  closed,  and 
travellers  were  in  the  habit  of  crossing  a  ford  and  also  over 
a  strip  of  land  running  alongside  a  deep  hole,  the  plaintiff 
in  attempting  to  drive  along  this  strip  fell  into  the  hole 
and  was  killed.  Held,  that  the  fact  that  the  plaintiff  might 
have  crossed  at  the  ford  did  not  relieve  the  town  from  its 
duty  to  exercise  ordinary  care  to  prevent  him  from  cross- 
ing over  the  strip  near  the  hole.  Wells^v.  Town  of  Rem- 
ington, 118  Wis.  573,  95  N.  W.  1094.  Towns  are  not  re- 
quired to  keep  country  roads  in  suitable  condition  for 
travel  for  their  whole  width,  nor  are  they  required  to  build 
sidewalks  on  such  roads;  one  knowingly  walking  upon  a 
part  of  such  a  road  not  prepared  for  public  travel  and  fall- 
ing into  a  ditch  cannot  recover.  Hammacher  v.  Town  of 
New  Berlin  (Wis.  1905),  102  N.  W.  Rep.  489. 
Conn.  Gen.  St.  1902,  §  2013,  construed  and  held  that  the 
liability  of  a  town  for  a  defective  highway  did  not  extend 
to  the  sidewalk  where  the  sidewalks  by  Sp.  Act  12,  p.  763, 
§  26,  was  placed  under  the  control  of  the  ward  and  bur- 
gesses of  a  borough.  Hillyer  v.  Borough  of  Winsted,  JJ 
Conn.  304,  59  Atl.  40.  Pa.  P.  L.  336  and  P.  L.  537,  requiring 
counties  to  keep  roads  and  buildings  in  repair  does  not  re- 
quire counties  to  repair  roads  within  the. limits  of  a  city 
or  sidewalks  which  are  not  part  of  country  building^. 
Bucher  v.  Northumberland  County,  209  Pa.  618,  59  Atl. 
69.  In  an  action  against  a  city  for  injuries  caused  by  fall- 
ing over  a  stone  projecting  into  a  sidewalk  from  in  front  of 
a  gateway  leading  to  private  premises  and  serving  as  a  step 
to  such  private  premises  the  city,  upon  the  evidence,  held 
liable  and  verdict  for  plaintiff  for  $1,  her  inuries  being 
serious,  set  aside  as  a  result  of  partiality  or  caprice.  Fischer 
v.  City  of  St.  Louis,  Mo.,  88  S.  W.  82.  Lapse  of  time 
from    Monday    night   to    Friday   night,    ice    having   formed 
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Monday  and  plaintiff  having  fallen  on  icy  walk  Friday — 
is  not  sufficient  to  raise  a  presumption  that  city  officers  in 
charge  of  streets  knew  of  the  icy  condition.  Corey  v.  City 
of  Ann  Arbor,  134  Mich.  376,  96  N.  W.  477. 

Proximate  cause.  Law  of  proximate  cause  in  its  re- 
lation to  accidents  due  to  defective  highways  discussed. 
Fehrman  v.  Town  of  Pine  River,  118  Wis.  150,  95  N.  W. 
105.  Where  a  horse  is  frightened  and  runs  into  a  defect 
in  a  street  consisting  of  a  board  walk  across  it,  causing  in- 
jury, a  city  is  liable  if  injury  would  not  have  happened 
but  for  the  defect.  Meisner  v.  City  of  Dillon,  29  Mont.  116, 
74  P.  130.  A  commplaint  alleging  that  a  footman  attempt- 
ing to  pass  over  a  footbridge  forming  a  part  of  a  sidewalk 
of  a  city  was  injured  because  of  the  defective  condition  of 
such  bridge,  which  the  city,  having  notice  thereof,  had 
negligently  permitted  to  continue,  is  sufficient.  It  is  not 
necessary  to  use  the  term  "proximate  cause."  The  aver- 
ment that  the  defect  complained  of  caused  the  injury  is 
suflScient,  City  of  Franklin  v.  Davenport,  31  Ind.  App.  648, 
X.  E.  Rep.  907. 

Evidence.  In  an  action  against  a  city  for  damages 
from  a  defective  sidewalk  evidence  was  properly  admitted 
of  the  condition  within  a  day  or  two  of  the  accident,  as 
tending  to  show  the  condition  at  the  time  of  the  accident, 
the  defects  alleged  being  a  dilapidated  condition.  Wissler 
V.  City  of  Atlantic,  123  Iowa  11,  98  N.  W.  131.  In  an  action 
against  a  city  for  a  defective  sidewalk  the  evidence  was  held 
sufficient  to  support  it  in  Yates  v.  City  Covington  (Ky. 
1904),  83  S.  W.  592.  For  evidence  regarding  a  side- 
walk claimed  to  be  defective  which  raised  a  question  of 
fact  for  the  jury  see  Newman  v.  City  of  Ann  Arbor,  134 
Mich.  29,  95  N.  W.  995.  For  partiuclar  facts  held  insuf- 
ficient to  show  that  injuries  sustained  by  a  fall  on  a  side- 
walk were  due  to  negligence  on  the  part  of  the  municipal 
authorities,  see  Jones  v.  City  of  Sioux  Falls,  S.  D.  1904, 
102  N.  W.  Rep.  43.  Evidence  in  an  action  against  a  city 
for  injuries  due  to  a  defective  sidewalk  considered  and 
found  sufficient  to  support  a  verdict  for  the  plaintiff.  Gall- 
amore  v.  City  of  Olympia,  34  Wash.  379,  75  P.  978. 

Complaint  against  a  city  for  injuries  due  to  a  defective 
sidewalk  considered  and  held  sufficient.  Gallamore  v.  City 
of  Olympia,  34  Wash.  379,  75  P.  978. 
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Sec.  88.  Particular  defects  in  sidewalk— Planking  in 
walk.  If  a  lame  man  is  injured  while  walking  with  a  cane 
and  a  crutch  on  a  plank  sidewalk,  by  reason  of  the  cane's 
going  through  a  rotten  place  at  the  edge  of  a  plank  not  of 
a  sort  to  be  dangerous  to  the  ordinary  pedestrian,  the  city 
is  not  liable.  Harden  v.  City  of  Jackson  (1904),  (Mich. 
1904),  100  N.  W.  Rep.  389.  City  held  liable  to  trav- 
eler for  loose  planking  on  sidewalk,  injury  occurring  at 
night,  opinion  discussing  adequacy  of  notice  under  Rev.  St. 
1898,  section  1339.  Ruscher  v.  City  of  Stanley,  120  Wis. 
380,  98  N.  W.  223.  For  a  case  of  a  defect  in  a  walk  due  to 
a  loose  board  see  Hoffman  v.  Village  of  No.  Milwaukee, 
118  Wis.  278,  95  N.  W.  274. 

Fall  of  bill  board,  A  municipal  corporation  is  not 
liable  for  injury  caused  by  a  bill  board  on  one  of  its  alleys 
being  blown  down,  unless  reasonable  notice  of  the  unsafe 
condition  of  the  street  has  been  brought  home  to  it  or  it 
has  had  constructive  notice.  City  of  Fremont  v.  Dunlap,  69 
Ohio  286,  69  N.  E.  Rep.  56.  Under  Mich.  Comp.  Laws,  § 
3441,  a  bill  board  standing  on  private  property  within  one 
foot  of  the  sirewalk  does  not  constitute  a  nuisance  which 
it  is  the  duty  of  the  city  to  abate,  hence  no  action  can  be 
maintained  against  the  city  by  one  injured  by  the  bill 
board's  being  blown  against  him.  Temly  v.  City  of  Ish- 
pcming  (Mich.  1905),  103  N.  W.  Rep.  588. 

A  pile  of  stones  alongside  a  highway  and  partly  within 
it  constitutes  a  defect  if  likely  to  frighten  ordinary  horses. 
York  V.  Inhabitants  of  Athens,  99  Me.  82,  58  Atl.  418.  The 
piling  of  boards  necessary  for  its  repair  upon  a  bridge  does 
not  create  a  defect.  Karl  v.  Juniata  County,  206  Pa.  633* 
56  Atl.  78.  A  frozen  pile  of  ashes  five  or  six  inches  high 
in  a  street  is  not  a  defect  where  it  was  customary  to  dump 
ashes  thereon  in  an  attempt  to  improve  the  street.  Kelch- 
ner  v.  Nanticoke  Borough,  209  Pa.  412,  58  Atl.  851. 

Snow  and  ice  on  a  way  held  sufficient  evidence  of  de- 
fect. City  of  Denver  v.  Bradbury  (Colo.  1904),  75 
P.  1076.  A  person  injured  by  a  fall  on  ice  collected  in  a  de- 
pression in  a  sidewalk  where  such  person  has  not  been 
negligent  or  intentionally  put  himself  in  danger,  where 
such  ice  is  formed  by  water  from  a  water  spout  erected 
according  to  orders  of  the  city  officials,  where  such  ite  is 
known  to  the  city  officials  or  has  existed  for  such  a  time 
that  they  should  have   had  knowledge  thereof.     City  of 
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Munde  v.  (Ind.  1905),  74  N.  E.  Rep.  250.  To  allow 
a  pedestrian  to  recover  from  a  municipality  for  in- 
jury sustained  by  reason  of  a  defect  in  a  sidewalk  under 
Massachusetts  statute  the  claimant  must  show  by  a  pre- 
ponderence  of  evidence  that  the  sidewalk  was  not  reason- 
ably safe  and  convenient  for  public  travel,  independently 
of  the  ice  and  snow  upon  it.  McCabe  v.  Town  of  Whit- 
man, 187  Mass.  484,  73  N.  E.  Rep.  535. 

Railing  or  barrier.  Evidence  considered  and  held  not 
a  defect  in  a  highway  that  there  was  no  railing.  Nichols 
v.  Pittsfield,  209  Pa.  240,  58  Atl.  283.  Evidence  held  suf- 
ficent  to  warrant  a  jury  in  finding  a  highway  was  de- 
fective for  want  of  a  railing.  Seeton  v.  Town  of  Dunbar- 
ton  (N.  H.  1904),  59  Atl.  944.  Where  the  owner 
of  a  lot  abutting  on  a  street  is  obliged,  by  statute,  to  con- 
struct a  sidewalk  opposite  the  lot,  and  employs  a  contractor 
to  construct  the  sidewalk,  the  city  is  not  liable  to  one  who 
is  injured  while  passing  over  the  street  by  falling  over  an 
unsafe  barrier  erected  by  the  contractor  to  guard  the  sidewalk 
while  under  construction,  even  though  the  work  was  done  un- 
der a  license  by  the  terms  of  which  the  work  was  to  be  under 
the  supenrision  of  the  city  engineer  and  the  city  was  to  pay 
one-third  of  the  cost  Thompson  v.  West  Bay  City  (1904), 
(Mich.  1904),  100  N.  W.  Rep.  280. 

Loose  board  in  gutter.  A  board  placed  in  a  gutter  by 
the  agents  of  the  city  may  be  found  to  be  a  defect  which 
would  render  the  city  liable  to  one  falling  over  it.  Finch 
V.  Village  of  Bangor,  133  Mich.  149,  94  N.  W.  738. 

Excavation.  Where  a  traveller  upon  a  highway  fell 
into  an  unguarded  excavation  in  the  street  during  the  day 
time  the  question  of  due  care  and  of  negligence  was  for 
the  jury.  Iseminger  v.  York  Haven  Water  &  Power  Co., 
206  Pa.  591,  56  Atl.  66.  Where  a  traveller  is  injured  by 
driving -at  night  into  an  excavation  in  a  street  made  by  an 
abutter  which  has  remained  open  two  or  three  days  owing 
to  the  fact  that  there  was  no  light  at  that  time,  though 
there  had  been  one  on  previous  nights,  it  is  a  question  of 
fact  for  the  jury  whether  notice  is  to  be  imputed  to  the  city. 
Holitza  V.  Kansas  City,  68  Kan.  157,  74  P.  594.  Where  one, 
in  leaving  a  building  which  stood  two  feet  from  the  street 
line,  stepped  into  an  areaway  which  extended  into  the  side- 
walk about  a  foot,  the  question  of  the  negligence  of  the 
city  was  for  the  lury.  Earl  v.  City  of  Cedar  Rapids  (la. 
1905),  102  N.  W.  Rep.  140. 
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Sec.  89,  What  constitutes  in  general.  "When  the 
owner  of  land  has  done  an  act  which  indicates  his  inten- 
tion to  dedicate  land  to  a  city  for  a  street,  and  the  city,  in 
response,  has  done  an  act  which  clearly  indicated  its  pur- 
pose to  accept  the  dedication,  and  takes  possession  and 
makes  use  of  the  land  for  a  street,"  there  is  "a  common  law 
dedication."  McGrath  v.  City  of  Nevada,  188  Mo.  102,  86 
S.  W.  236.  Homestead  land  may  be  dedicated  to  public 
use  by  adverse  user.  People  v.  My  ring,  144  Cal.  351,  jy 
P.  975. 

Sec  90.  Of  highways.  Before  Mass.  Stat,  of  1846,  p. 
137,  c.  203,  a  way  might  become  a  public  way  by  dedica- 
tion or  prescription.  Clark  v.  Hull,  184  Mass.  164,  68  N. 
E.  Rep.  60.  Where  a  landowner  so  conducts  himself  as  to 
lead  an  ordinary  discreet  and  thoughful  man  to  infer  an 
intention  to  make  a  dedication  of  a  way,  and  the  public  rely 
upon  such  act  as  a  dedication  and  accept  the  way  for  pub- 
lic use,  and  use  it  as  a  public  road,  the  dedication  becomes 
complete  and  cannot  be  recalled  by  the  owner.  Seidschalag- 
V.  Town  of  Antioch,  207  111.  280,  69  N.  E.  Rep.  949.  Dedi- 
cation may  be  inferred  by  a  continuous  use  by  the  public 
of  a  strip  of  land  as  a  highway  for  many  years  without  ob- 
jection from  the  owner,  and  the  accession  of  the  property 
to  a  city  and  its  subsequent  laying  out  as  a  city  street  do 
not  in  any  way  alter  the  prior  rights  of  the  public  in  the 
strip.  Raymond  v.  Wichita  (Kan.  1905),  79  Pac. 
323.  Though  no  express  dedication  appeared-  of  record, 
land  was  held  to  constitute  a  public  way  where  the  public 
for  over  40  years  had  uninterruptedly  enjoyed  it,  and  the 
city  had  paved  and  repaved,  and  plaintiff  himself  had  paid 
charges  for  such  work  on  his  side  of  the  way.  Donough 
V.  Lister  et.  al,  205  Pa.  St.  464,  55  Atl.  23.  Where  a  road 
wais  transferred  because  of  washouts  from  one  side  of  a 
creek  to  another  and  worked  upon  by  the  owner  of  the  land 
over  which  it  ran  and  was  used  for  over  fifty  years  by  the 
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public  there  is  evidence  of  dedication  and  acceptance. 
Burks  V.  Ferriell  (Ky.  1904),  80  S.  W.  483. 

Evidence  that  a  city  had  begun  but  never  completed  pro- 
ceedings to  condemn  land  for  a  street,  had  subsequently 
levied  a  betterment  assessment  on  the  land  which  would 
have  been  included  in  the  street,  had  failed  to  make  any 
repairs  on  the  street  or  exercise  any  control  over  it,  is  ad- 
missable  but  not  conclusive  to  show  that  there  was  no  ex- 
press dedication  and  acceptance.  "The  weight  of  authority 
is  that  long-continued  use  by  the  public  is  sufficient  evidence 
of  acceptance.  Ross  v.  Thompson,  78  Ind.  96.  Where  a  high- 
way is  beneficial  to  the  public,  an  acceptance  will  in  general 
be  implied.  Elliott,  supra.  Sections  152,  154.  The  intent 
to  dedicate  may  be  inferred  from  facts  without  express 
declarations.  Yet  the  facts  must  be  such  as  to  indicate  an 
unequivocal  intent  to  devote  the  strip  of  land  to  the  public 
use.  Mere  permissive  use  of  the  land  does  not  of  itself 
constitute  dedication.  Such  permissive  use  is  an  eviden- 
tiary fact  tending  to  prove  dedication.  The  intent  need  not 
actually  exist  in  the  mind,  but  it  must  appear  to  exist.  User 
is  of  importance  both  as  evidence  of  intent  to  dedicate  and 
as  evidence  of  acceptance.  If  the  acts  of  the  owner  are 
such  as  to  fairly  lead  an  ordinarily  prudent  man  to  infer 
an  intent  to  dedicate,  and  they  are  so  received  and  acted 
upon  by  the  public,  the  owner  cannot,  after  the  acceptance  by 
the  public,  recall  the  appropriation"  Evidence  further  reviewed 
and  held  sufficient  to  show  the  existence  of  a  public  street. 
German  Bank  v.  Brose,  32  Ind.  App.  TJ,  69  N.  E.  Rep.  300. 
The  act  of  a  county  court  in  laying  out  a  road  and  general 
use  by  the  public  for  ten  years  is  sufficient  occupation  and 
dedication  to  constitute  a  highway  even  over  United  States 
lands  within  the  United  States  statute  of  1866,  chapter  262, 
section  8,  granting  an  easement  over  public  lands  for  high- 
ways. The  rights  of  the  public  in  such  a  highway  are 
superior  to  those  of  a  subsequent  homestead  claimant. 
Wallowa  County  v.  Wade,  43  Ore.  253,  72  Pac.  793. 

Where  the  principal  highway  of  a  village  intersected 
a  railroad  at  grade,  and  the  division  superintendent  and 
roadmaster  caused  the  crossing  to  be  planked,  erected  cross- 
ing signs  and  left  openings  in  the  snow  fences  in  the  line 
of  the  highway,  and  the  crossing  was  constantly  used  by 
the  public  for  about  four  years,  the  evidence  was  sufficient 
to  warrant  a  finding  that  there  was  a  valid  dedication  of 
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that  part  of  the  highway  which  intersected  the  railroad's 
right  of  way,  although  the  roadmaster  testified  that  his 
only  object  in  improving  the  crossing  was  to  accommodate 
patrons  of  the  railroad.  Larson  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (S.  D.  1905),  103  N.  W.  Rep.  35.  The 
court  say:  "While  the  division  superintendent  and  road- 
master  were  without  authority  to  make  a  valid  dedication, 
their  conduct,  acquiesced  in  by  the  managing  agents  of  the 
company  for  so  long  a  time,  is  sufficient,  when  considered 
with  ail  the  other  facts  and  circumstances  in  the  case,  to 
evoke  the  doctrine  of  equitable  estoppel.  With  reference 
to  such  dedication  as  this,  Mr.  Justice  Swayne  says :  *The 
appellee  insists  that  the  record  discloses  a  case  of  estoppel 
in  pais,  and  that  the  appellant  is  thereby  barred  from  main- 
taining the  claim  which  he  seeks  to  enforce  in  this  litiga- 
tion. The  principle  is  an  important  one  in  the  administra- 
tion of  the  law.  It  not  unfrequently  gives  triumph  to  right 
and  justice,  where  nothing  else  could  save  them  from  defeat. 
It  proceeds  upon  the  ground  that  he  who  has  been  silent 
as  to  his  alleged  rights  when  he  ought  in  good  faith  to  have 
spoken  shall  not  be  heard  to  speak  when  he  ought  to  be 
silent.  He  is  not  permitted  to  deny  a  state  of  things  which 
by  his  culpable  silence  or  misrepresentation  he  had  led 
another  to  believe  existed,  and  who  had  acted  accordingly 
upon  that  belief.'  Morgan  v.  Railroad  Company,  96  U.  S. 
716,  24  L.  Ed.  743).  Their  secret  intention  is  unavailable 
as  to  the  inhabitants  of  the  town  who  have  expended  large 
sums  of  money  in  the  honest  belief  that  a  public  railway 
crossing  existed  upon  Maple  Street,  where  practically  all 
the  business  buildinjjfs  were  erected.  In  volume  9  of  the 
American  &  English  Encyclopedia  of  Law  (2d  Ed.),  at  page 
45,  it  is  said.  *When  the  dedication  is  beneficial  to  the  pub- 
lic, an  acceptance  will  usually  be  implied  from  slight  cir- 
cumstances, or  by  user  by  the  public  for  the  purposes  for 
which  dedicated.  No  formal  action  of  any  particular  body 
or  individuals  is  necessary,  but  the  acceptance  may  be  im- 
plied from  any  acts  of  the  public,  generally,  showing  an 
intention  to  appropriate  and  use  the  property  dedicated.' 
Concerning  the  force  and  effect  to  be  given  testimony  of 
an  unexpressed  intention  in  such  cases,  we  quote  from  a 
recent  Illinois  decision  as  follows:  'It  is  insisted  that  the 
testimony  now  of  former  officers  of  the  railway  companies 
as  to  what  their  intentions  then  were  will  not  alone  be 
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sufficient  to  revoke  or  nullify  acts  or  conduct  from  which 
the  dedication  is  to  be  presumed,  and  that,  where  such  acts 
or  conduct  have  been  acted  upon  by  the  city  and  the  public, 
the  presumption  will  be  conclusive  of  the  intention  to  dedi- 
cate the  land  to  public  use.  The  rule  doubtless  is  that  the 
intent  testified  to,  not  to  dedicate,  will  not  be  permitted  to 
prevail  against  unequivocal  acts  and  conduct  on  the  part  of 
the  owner  inconsistent  with  such  intent,  and  upon  which 
the  public  had  a  right  to  rely.  City  of  Chicago  v.  Chicago, 
JL  I.  &  P.  Ry.  Co.,  152  111.  561,  38  N.  E.  Rep.  768.  To  the 
same  effect  are  Alden  Coal  Co.  v.  Challis,  200  111.  222,  65 
N.  K  Rep.  665;  Lamar  v.  Clements,  49  Tex.  354;  City  of 
Columbus  V.  Dahn,  36  Ind.  330;  Hulett,  Adm'r.  v.  Hulett, 
37  Vt.  581.  "The  undisputed  evidence  shows  that  the  build- 
ing of  the  new  depot  on  Maple  Street  crossing,  over  the 
timely  protest  of  the  inhabitants,  has  resulted  in  material 
injury  to  the  village,  and  occasioned  persons  residing  on 
the  north  side  of  the  track  considerable  inconvenience  in 
getting  in  and  out  of  the  town."  In  Whittaker  v.  Ferguson, 
16  Utah  240,  51  Pac.  Rep.  980,  the  rule  applicable  to  a  case 
like  this  is  stated  thus :  "Where  the  public  assume  to  ap- 
propriate land  for  public  use,  and  the  owner  interposes  no 
objection,  but  acquiesces  in  its  continual  use  by  the  public 
for  such  a  length  of  time  that  the  public  convenience  and 
accommodation  might  be  materially  affected  by  an  inter- 
ruption of  the  enjoyment,  an  intention  to  dedicate  will  be 
presumed.' " 

A  common  law  dedication  of  a  highway  cannot  be 
upheld  if  it  neither  appears  that  the  land  in  question  was 
ever  thrown  open  as  a  highway  or  used  by  the  public  as 
such,  nor  that  the  proprietor  ever  sold  or  offered  for  sale 
any  lot  or  lots  bordering  on  this  land  with  the  express  or 
implied  representation  that  it  was  a  street.  Town  of  Mt. 
Vernon  v.  Young  (la.  1904),  100  N.  W.  Rep.  694. 
See  the  opinion  for  a  discussion  of  evidence  held  insufficient 
to  show  a  dedication.  It  was  held  that  where  a  railroad 
company  occupies  a  street  in  a  village  and  buys  a  lot  in- 
tending to  open  through  it  a  passageway  to  the  street  but 
does  nothing  more  than  tear  down  the  fence  around  the 
lot  and  allow  the  public  to  use  it  for  a  way,  there  is  no 
irrevocable  dedication.  Hast  vs.  Piedmont  &  C.  R.  Co., 
52  W.  Va.  396,  44  S.  E.  155.  Where  a  passageway  between 
two  lots  was  no  more  than  a  mere   cul-de-sac   and   no   one 
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used  it  except  licensees  such  as  tradesmen,  and  one  part 
was  fenced  across,  such  passageway  cannot  be  held  a  high- 
way.   Gilfillan  v.  Shattuck,  142  Cal.  27,  75  Pac.  646. 

Sec.  91.  Open  spaces.  Dedication  of  open  areas 
about  depots,  wharves,  etc.,  to  public  use,  is  not 
shown  by  the  entering  therein  of  streets  and  roads,  or  by 
the  use  therof  by  vehicles  and  pedestrians.  Georgia 
R.  &  Banking  Co.  v.  City  of  Atlanta,  118  Ga.  486,  45  S.  E. 
256.  Where  a  map  platted  into  streets  and  lots  s.urround- 
ing  a  square  is  filed  in  the  county  clerk's  office  and  lots  are 
sold  by  reference  to  the  map,  this  constitutes  a  dedication 
of  the  square  to  the  public  as  a  pleasure  ground  but  does 
not  extend  its  use  to  the  municipality  for  a  public  building. 
Fessler  v.  Town  of  Union  (N.  J.  Ep.  1903),  56  Atl. 
272.  It  was  held  that  the  execution  and  recording  of  a 
plat  containing  an  area  marked  "Reserved  for  Depot 
Grounds"  was  a  dedication  of  the  land  to  the  railroad  which 
intended  to  use  it  for  railroad  purposes.  The  use  of  the 
land  for  depot  grounds  is  the  appropriation  of  the  land  to 
a  public  use,  within  the  meaning  of  the  Constitution  and 
the  Statute  (of  Missouri)  and  the  sale  of  lots  by  reference 
to  such  a  plat  constitutes  it  a  good  dedication,  even  if  there 
had  been  an  incomplete  dedication  by  plat.  Kansas  City 
&  N.  Connecting  R.  Co.  v.  Baker,  183  Mo.  312,  82  S.  W.  85. 

Sec.  92.  Evidence  of.  Deeds,  subsequent  acts  of  a 
town,  and  manner  of  use  of  land  construed  to  show  a  dedi- 
cation to  public  use  which  had  not  been  abandoned.  Dou- 
gan  V.  Town  of  Greenwich,  'j'j  Conn.  444,  59  Atl.  505. 
Where  certain  land  was  occupied  by  piles  and  planking  by 
a  railroad  company  making  an  approach  to  its  depot  and 
tracks,  the  use  of  a  part  of  these  premises  by  the  public 
upon  invitation  of  the  railroad  to  reach  its  premises  was 
permissive  and  insufficient  to  constitute  a  dedication  of  the 
part  so  used  as  a  highway.  Columbia  &  P.  S.  R.  Co.  v. 
Seattle,  33  Wash.  513,  74  Pac.  670.  Dedication  must  be 
proved  by  the  one  alleging  it  and  by  declarations  or  con- 
vincing circumstances  showing  an  intention  in  the  owner 
so  to  give,  and  the  prior  unsuccessful  claim  by  such  an 
owner  in  another  action  for  compensation  for  an  alleged 
public  taking  of  the  property  does  not  estop  him  from  deny- 
ing dedication.     Langan  et.  al.  v.  Whalen  et.  al.,  67  Neb. 
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299,  93  N.  W.  393.  If  a  building  is  erected  about  4  feet 
from  the  street  line  and  the  space  is  used  35  years  as  part 
of  the  sidewalk  and  there  is  no  use  by  the  owner  of  the 
space,  different  from  that  of  the  ordinary  travellers,  and 
no  special  claim  upon  it  made  by  him,  the  question  of  dedi- 
cation is  for  the  consideration  of  the  jury.  Waters  v.  City 
of  Philadelphia,  208  Pa.  189,  57  Atl.  Rep.  5^3.  Evidence  of 
the  extent  and  manner  of  the  uninterrupted  public  use, 
travel  and  repair  of  an  alleged  highway  for  fifteen  years 
examined  and  held  to  show  that  the  same  was  a  public 
highway  by  both  a  common-law  and  a  statutory  dedication 
thereof.  Jeppson  v.  Almquist  (Minn.  1905),  103  N. 
W.  Rep.  10.  Evidence  considered  and  held  to  show  that 
land  over  which  a  road  ran  had  been  by  the  owners  dedi- 
oited  to  the  public  and  there  is  conflicting  evidence  whether 
141  Col.  339,  74  Pac.  987.  Evidence  considered  of  the  use 
of  a  way  and  held  not  to  show  an  intention  of  dedication  as 
a  highway.  Culmer  v.  Salt  Lake  City,  27  Utah  252,  75 
Pac.  620.  Where  an  alley  twenty  feet  wide  has  been  dedi- 
cated to  the  public  and  there  is  conflicting  evidence  whether 
or  not  ten  additional  feet  were  also  dedicated  a  court  of 
equity  will  not  restrain  the  construction  of  a  building  upon 
the  ten  feet  by  the  owner  of  the  paper  title.  Coward  v. 
Llewellyn,  209  Pa.  582,  58  Atl.  1066. 

Sec  93.  By  maps  and  plats.  In  construing  a  plat  of 
land,  the  rule  applicable  in  construing  deeds,  applies,  and 
any  conflict  or  doubt  as  to  the  plat  is  to  be  construed  most 
favorably  to  the  dedicator's  grantees.  City  of  Chicago  v. 
Hogberg  (111.  1905),  75  N.  E.  Rep.  542. 

The  platting  of  land  into  lots  and  streets  and  the  sell- 
ing of  lots  with  reference  to  such  platting  is  a  dedication 
to  the  public  of  such  streets  as  are  there  laid  out,  but  until 
acceptance  by  the  proper  municipal  authorities  the  fee  lies 
in  the  abutters.  Russell  v.  Chicago  &  M.  Electric  Ry.  Co., 
205  111.  155,  68  N.  E.  Rep.  727.  The  making  and  recording 
of  a  plat  or  map  of  land  showing  streets  thereon  is  a  com- 
mon law  dedication  of  the  land  embraced  within  the  streets 
designated  thereon,  and  the  title  to  the  streets  vests  in  the 
abutting  owners  subject  to  the  easement  of  the  public. 
Owen  v.  Village  of  Brookport,  208  111.  35,  69  N.  E.  Rep.  952. 
A  survey  and  plat  alone  are  sufficient  to  establish  a  dedica- 
tion if  it  is  evident  from  the  face  of  the  plat  that  the  owner 

II 
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intended  to  set  apart  certain  parts  for  public  use.  Village 
of  Lee  V.  Harris,  206  111.  428,  69  N.  E.  Rep.  230.  Where  it 
appeared  that  an  "alleyway  was  just  as  definitely  marked 
on  the  recorded  plat  as  were  any  of  the  streets  or  alleyways 
shown  thereon,  and  was  just  as  definitely  described  in  the 
articles  of  dedication,"  it  was  held  that  the  property  was 
dedicated  to  the  public.  Bonne  v.  Security  Sav.  Society, 
35  Wash.  696,  78  Pac.  38.  Where  an  owner  of  a  large  tract 
of  land  100  feet  deep  plats  the  same  into  lots  and  marks  a 
strip  10  feet  wide  running  along  the  back  of  the  lots  "pri- 
vate alley/'  but  the  lot  lines  are  continued  by  dotted  lines 
across  this  alley,  such  plat  is  to  be  construed  in  the  light 
of  these  lot  line  continuations,  the  fact  that  the  dedicator 
would  not  be  likely  to  intend  to  retain  to  himself  the  10 
foot  strip  described  as  the  alley,  and  other  circumstances 
of  the  case,  to  pass  to  the  grantee  of  each  lot  the  fee  in  the 
alleyway  between  the  extension  of  his  lot  side  lines.  City 
of  Chicago  v.  Hogberg  (III.  1905),  75  N.  E.  Rep. 
542.  Where  a  plat  of  a  town  showed  a  strip  of  land  not 
named  in  any  way  but  running  through  the  town,  with 
alleys  and  streets  opening  into  it,  houses  buik  upon  it,  and 
affording  the  only  means  of  connection  between  two  parts 
of  the  town,  such  strip  is  to  be  regarded  as  dedicated  to 
the  public.  Oregon  City  v.  Oregon  &  C.  R.  Co.,  44  Ore.  165, 
74  Pac.  924.  It  was  held  that  "where  lots  are  sold  and 
conveyed  by  reference  to  a  map  or  plat  which  represents  a 
division  of  a  tract  of  land  into  sub-divisions  of  streets  and 
lots,  such  streets  become  dedicated  to  the  public  use,  and 
the  purchaser  of  a  lot  or  lots  acquires  the  right  to  have  all 
and  each  of  the  streets  kept  open.  There  is  a  dedication, 
and  if  they  are  not  actually  opened  at  the  time  of  the  sale, 
they  must  be  at  all  times  free  to  be  opened  as  occasion  may 
require.  If  such  streets  be  obstructed,  there  is  created 
thereby  a  public  nuisance,  and  each  purchaser  can  by  in- 
junction or  other  proper  proceeding  have  the  nuisance 
abated,  as  there  is  in  all  such  cases  an  irrebuttable  presump- 
tion of  law  that  any  complaining  purchaser  of  a  lot  or  lots 
has  suffered  peculiar  loss  and  injury."  Hughes  v.  Qark, 
134  N.  C.  457,  46  S.  E.  956.  Where  lots  are  sold  with  refer- 
ence to  a  plat  which  shows  such  lots  abutting  on  highwa3rs, 
the  purchasers  of  the  lots  acquire  title  to  the  centre  of  such 
ways  and  a  right  to  have  the  ways  kept  open  for  the  use 
of  all  persons,  even  though  there  is  no  effectual  dedication 
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of  such  ways  to  the  public.  Smith  v.  City  of  Beloit,  122 
Wis.  396,  100  N.  W.  Rep.  877.  See  the  opinion  for  an  exten- 
sive discussion  of  the  authorities  on  this  and  other  phases 
of  the  rights  arising  from  a  defective  statutory  dedi- 
cation, followed  by  public  use  for  60  years.  Where  a 
land  owner  plats  his  land  into  lots  and  streets,  records  such 
plat  and  sells  lots  referring  thereto,  there  is  a  dedication 
to  the  public  of  the  ways  designated  on  said  platting,  and 
work  on  and  repairs  of  such  ways  constitute  an  acceptance 
of  such  dedication,  so  that  thereafter  the  land  owner  can- 
not obstruct  or  close  such  ways.  Hall  v.  Breyfogle,  162 
Ind.  494,  70  N.  E.  Rep.  883.  Where  the  owner  of  land  plats 
the  same  into  lots  and  streets,  intending  the  latter  to  be  for 
public  use,  and  sells  the  lots  with  reference  to  such  plat, 
he  impliedly  covenants  that  the  streets  shall  be  kept  open 
and  a  purchaser  of  any  lot  with  reference  to  the  plat,  may 
insist  that  the  street  remain  open  to  the  public.  It  is  imma- 
terial whether  or  not  he  suffers  special  inconvenience  or 
loss.  Such  streets  have  been  dedicated  to  the  public,  and 
even  though  such  dedication  has  not  been  formally  ac- 
cepted, the  abutters  on  such  street  cannot  close  it  and 
claim  the  fee  therein.  Corning  &  Co.  v.  Woolner,  206  111. 
190,  69  N.  E.  Rep.  53.  Where  owners  of  land  platted  it  and 
sold  lots  with  reference  thereto  but  later  convey  other  lots 
without  protest  and  recognizing  a  change  in  the  location 
of  a  street,  the  street  as  changed  is  held  to  have  been  dedi- 
cated by  them  to  the  public.  Sweatman  v.  Bathrick,  17  S. 
D.  138,  95  N.  W.  422. 

As  a  condition  precedent  to  a  common  law  dedication 
implied  from  the  sale  of  lots  by  reference  to  a  plat  thereof 
there  must  have  been  either  a  survey  of  the  land  or  some 
physical  evidence  upon  the  ground  to  indicate  the  location 
and  extent  of  the  easement  intended  to  be  devoted  to  the 
use  of  the  public,  so  where  one  failed  to  survey  land  or  set 
any  stake  or  mark  upon  the  ground  or  to  lay  out  the  streets 
there  is  no  dedication  although  he  has  indicated  the  streets 
tpon  a  plat  of  the  land  not  acknowledged  or  recorded. 
Nodine  v.  City  of  Union,  42  Ore.  613,  72  Pac.  582.  The  fact 
that  a  strip  of  land  owned  by  a  railway  and  used  as  ap- 
proach to  its  tracks  was  marked  "B  street"  on  a  city  map, 
that  vehicles  and  pedestrians  had  been  allowed  to  use  it 
generally,  that  a  sign  "B  street"  has  been  erected  upon  it, 
and  that  various  houses  with  numbers  front  upon  it,  held 
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insufficient  to  show  that  the  strip  has  been  dedicated  as 
a  street,  there  being  no  sidewalks  or  curbing,  or  other  evi- 
dence of  its  treatment  as  a  street  by  the  municipaHty,  but 
evidence  to  the  contrary  showing  that  the  railway  had  no 
intention  to  dedicate  it,  but  had  built  tracks  along  it  and 
maintained  it  at  its  own  expense.  Georgia  R.  &  Banking 
Co.  V.  City  of  Atlanta,  ii8  Ga.  486,  45  S.  E.  256.  Under 
Iowa  Revision,  i860,  §§  1017,  1018,  where  a  plat  filed  did 
not  mark  the  corners  of  blocks  or  lots,  did  not  give  the  width 
of  an  alleged  street,  nor  indicate  a  stone  as  in  the  street,  nor 
give  it  any  name,  such  plat  did  not  constitute  a  substantial 
compliance  with  the  statute  so  as  to  constitute  a  dedication  of 
such  stree,t.  Coe  College  v.  Cedar  Rapids,  120  Iowa,  541,  95 
N.  W.  267. 

Where  a  grantor,  before  giving  a  bond  for  title,  had  a 
street  laid  out  and  platted  and  later  gave  a  deed,  and  both 
bond  and  deed  bounded  on  the  street  which  his  grantees 
used  as  such  for  years,  it  was  held  that  as  between  the  par- 
ties he  was  estopped  to  deny  a  dedication  although  the 
street  had  never  been  accepted  by  the  town.  Davis  v. 
Morris,  132  N.  C.  435,  43  S.  E.  956.  For  a  case  where  the 
evidence  was  examined  and  held  to  be  sufficient  to  amount 
to  a  representation  through  plans  and  maps  that  certain 
streets  marked  thereon  were  at  least  dedicated  streets,  see 
Cleveland  v.  Bergen  Building  &  Improvement  Co.  et.  al. 
(N.  J.  Eq.  1903),  55  Atl.  117.  It  was  held  that,  where 
"the  owners  of  the  land,  at  the  time  they  laid  it  out  into 
lots  and  blocks  and  filed  the  map,  instead  of  dedicating 
it  to  the  public  as  a  highway,  expressly  reserved  it  to  their 
own  private  use  and  benefit  and  that  of  their  successors 
and  assigns,  the  fact  that  subsequent  owners  of  certain 
blocks  proceeded  on  the  assumption  that  the  reserved  strip 
was  public,  not  private,  property,  does  not  affect  the  plain- 
tiflF,  for  neither  he  nor  his  grantors  are  shown  to  have 
known  or  acquiesced  in  the  same.  That  the  City  of  Den- 
ver, by  some  of  its  constituent  municipal  corporations,  six 
or  seven  years  before  the  trial  graded  this  street,  put  up 
signposts  at  the  intersection  of  the  adjoining  streets,  and 
alleged  assertion  of  public  ownership,  or  sufficient  to  make 
sufficient  evidence  of  acquiescence  by  the  owners  in  this 
placed  thereon  the  names  thereof,  is  not,  under  the  facts, 
out  an  ownership  arising  from  adverse  possession."  Mit- 
chell   V.    City    of    Denver     (Col.     1904),     78     Pac.     686. 
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Where  land  is  purchased  with  reference  to  a  plat  which 
shows  a  seventy-foot  passageway  giving  the  purchaser  a 
view  of  a  lake,  the  purchaser  is  entitled  to  restrain  building 
upon  such  passageway.  Zeller  v.  Little  (N.  J.  Eq. 
1904) »  58  Atl.  377.  As  to  how  far  maps  mentioning 
streets,  and  misleading  a  purchaser  into  a  belief  of  dedica- 
tion, afford  a  basis  for  equitable  relief,  see  Cleveland  v. 
Bergen  Building  Improvement  Co.  et.  al  (N.  J.  Eq.) 
55  Atl.  117.  It  was  held  that  where  the  owner  of  a 
tract  of  land  makes  a  town  plat  thereof,  laying  it  out  into 
blocks  and  lots  and  streets,  and  conveys  with  reference  to 
such  lots,  he  indicates  his  intent  to  dedicate  the  streets  to 
public  use  and  his  grantees,  as  against  him,  have  the  right 
to  have  the  streets  kept  open.  Price  v.  Stratton  (Fla.  I903)> 
33  So.  644. 

A  plat  of  land  in  Illinois  acknowledged  before  a  commis- 
sioner of  deeds  of  Illinois  in  the  state  of  New  York,  is  not  a 
good  statutory  plat.  "The  plaintiff  and  the  defendant 
claimed  title  to  the  said  premises  from  a  common  source; 
and,  plaintiff  having  shown  title  in  himself  from  that  com- 
mon source,  he  was  entitled  to  judgment,  unless  the  defend- 
ant overcame  the  prima  facie  case  made  by  the  plaintiff 
by  competent  proof.  Dean  v.  Gorton,  177  111.  624,  52  N. 
EL  880.  Although  a  plat,  by  reason  of  its  defective  acknowl- 
edgment may  not  be  good  as  a  statutory  plat,  still,  if  a 
land  owner  plat  ground  as  an  addition  to  a  village  or  city 
and  place  the  plat  of  record,  and  he  indicate  thereon,  by 
proper  name  and  description,  the  streets,  alleys,  and  pub- 
lic grounds  in  said  addition,  or  by  any  proper  designation 
clearly  indicates  upon  said  plat  that  portions  thereof  are 
set  aside  and  intended  for  a  specific  public  use,  such  plat, 
though  not  in  conformity  with  the  statute,  will  be  deemed 
an  offer  on  the  owner's  -part  to  dedicate  to  public  use  the 
portions  shown  on  the  plat  to  have  been  set  aside  for  the 
use  of  the  public.  Trustees  of  First  Evangelical  Church  v. 
Walsh,  57  111.  363,  II  Am.  Rep.  21 ;  Gould  v.  Howe,  supra. 
If,  however,  all  that  appears  upon  the  face  of  the  plat  is 
a  blank  space,  and  there  is  nothing  to  show  that  the  land 
covered  by  said  blank  space  has  been  devoted  to  a  public 
use,  it  cannot  be  held  from  the  face  of  the  plat  alone,  that 
the  owner  intended  by  the  making  and  recording  of  the 
plat,  to  devote  the  premises  represented  by  the  blank  space 
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upon  the  plat  to  a  public  use."    Birge  v.  City  of  Centralia, 
(111.  1905),  75  N.  E.  Rep.  1035. 

Sec,  94.  Acceptance.  Exclusive  control  and  accept- 
ance by  the  municipality  must  be  shown  to  prove  dedica- 
tion of  a  street,  and,  since  streets  are  no  unqualified  benefit 
to  a  municipality  but  impose  responsibilities,  an  explicit  act 
of  acceptance  should  be  established.  Georgia  R.  &  Banking 
Co.  V.  City  of  Atlanta,  ii8  Ga.  486,  45  S.  E.  256.  Failure  to 
assess  benefits  upon  land  dedicated  by  the  owner  for  a 
street  is  not  evidence  of  such  acceptance  of  the  dedication 
as  will  make  it  a  public  street.  Fuller  v.  Belleville  Tp. 
(N.  J.  Eq.  1904),  58  Atl.  176.  Where  a  dedication  is  to 
be  clearly  implied  from  the  acts  and  conduct  of  the  owner, 
the  dedication  becomes  effectual  as  soon  as  accepted  by 
the  public,  and  no  definite  time  of  user  is  requisite.  Seid- 
schlag  v.  Town  of  Antioch,  207  111.  280,  69  N.  E.  Rep.  949. 
The  mere  acceptance  by  the  municipal  authorities  of  terri- 
tory platted  into  lots  and  streets  and  the  inclusion  of  the 
territory  within  the  limits  of  the  municipality  is  not  an 
acceptance  of  the  dedication  of  the  streets  and  passageways 
shown  upon  the  plat.  Russell  v.  Chicago  &  M.  Electric  Ry. 
Co.,  205  111.  155,  68  N.  E.  Rep.  727.  By  the  law  of  Ken- 
tucky (acts  1902,  p.  172,  c.  76)  acceptance  by  a  city  general 
council  is  requisite  to  make  land,  dedicated  as  a  street,  a 
public  highway.  Schuster  v.  Barber  Asphalt  Paving  Co., 
(Ky.  1903),  74  S.  W.  226.  Evidence  showing  an 
adverse,  uninterrupted  and  exclusive  user  by  a  city  of  a 
culvert  as  an  essential  part  of  its  sewerage  system,  its  ex- 
tension by  resolutions  of  the  council,  and  appropriation  of 
sums  for  its  repair,  sufficiently  prove  the  dedication  and 
acceptance  of  an  easement  therein  to  prevent  an  action 
against  the  city  for  damages  caused  by  failure  to  repair  the 
culvert,  though  it  was  actually  controlled  by  other  parties. 
Citv  of  Richmond  v.  Gallego  Mills  Co.,  102  Va.  165,  45  S. 
E.  877. 

When  a  person  in  platting  property  maps  out  streets 
thereon,  the  municipal  authorities  may  accept  them  in 
whole  or  in  part.  An  acceptance  of  a  part  is  not  an  accept- 
ance of  the  whole.  Reichert  Milling  Co.  v.  Village  of  Free- 
burg  (111.  1905),  75  N.  E.  Rep.  544.  Where  a  strip 
of  land  is  laid  out  and  dedicated  as  a  highway,  and  is  used 
by  the  public  accordingly,  the  mere  non-user  by  the  public 
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of  a  part  of  the  width  of  the  strip  as  laid  out  does  not  rebut 
the  presumption  that  the  whole  width  of  the  strip  was 
accepted  as  a  highway.  Vorhes  v.  Incorp.  Town  of  Ackley, 
(la.  1905),  103  N.  W.  Rep.  998.  An  acceptance  by 
a  city  or  village  of  some  of  the  streets  and  alleys  appearing 
on  a  plat  is  an  acceptance  of  the  entire  system  of  streets 
and  alleys  so  appearing,  unless  the  intention  to  limit  the 
acceptance  is  shown.  Village  of  Lee  v.  Harris,  206  111. 
428,  69  N.  E.  Rep. 

An  acceptance  by  a  municipality  of  the  dedication  of 
streets  shown  on  a  plat  must  be  within  a  reasonable  time, 
and  where  a  dedication  is  made  and  no  municipality  exists 
until  32  years  after  such  plat  is  made  and  recorded,  the 
ways  thereon  having  been  discontinued  and  unused  for  15 
years  prior  to  the  incorporation  of  the  municipality,  there  has 
been  no  acceptance  of  the  dedication  so  as  to  make  the  roads 
on  the  plat  highways.  City  of  Venice  v.  Madison  County 
Ferry  Co.  (111.  1905),  75  N.  E.  Rep.  105. 

Sec.  95.  Purpose  and  effect  Cemeteries  are  among 
the  purposes  for  which  land  may  be  dedicated  and  after 
such  dedication  the  owner  is  precluded  from  exercising  his 
former  rights  over  the  land.  Wormley  v.  Wormley,  207 
111.411,  69  N.  E.  Rep.  865. 

The  dedication  of  land  to  public  use  as  a  street  in  an 
addition  to  a  town  is  binding  upon  the  several  vendees  of 
the  dedicator.  Faller  v.  Town  of  latonia  (Ky.  1903), 
74  S.  W.  287.  Where  streets  are  dedicated  to  the  pub- 
lic by  recording  a  plat  showing  the  same,  the  public  may 
proceed  with  the  occupation  thereof  as  public  convenience 
requires.  Hall  v.  Breyfogle,  162  Ind.  494,  70  N.  E.  Rep.  883. 
Where  a  corporation  obtains  title  to  land  under  tidal  water 
as  far  out  as  the  exterior  line  for  solid  filling  established  by 
the  riparian  commissioners,  and  afterwards  dedicated  to 
the  public  a  street  having  its  terminus  at  the  exterior  line 
for  solid  filling,  a  grantee  who  fills  in  the  land  under  water 
at  the  terminus  of  the  street  beyond  the  exterior  line  for 
solid  filling  cannot  exclude  the  public  for  it  is  subject  to 
the  public  easement.  Mayor,  etc.,  of  Borough  of  Seabright 
V.  AUgor  (N.  J.  Eq.  1903),  56  Atl.  287.  A  city  has 
no  authority  to  accept  a  deed  of  land  for  a  highway  on  con- 
dition that  the  land  of  the  grantor's  abutting  on  the  high- 
way shall  be  exempt  frorn  assessments.    If  a  condition  pre- 
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cedent  to  this  effect  be  inserted  in  a  deed  of  land  for  high- 
way purposes,  and  the  grantor  later  records  a  plat  in  which 
the  granted  land  is  described  as  deeded  to  and  accepted  by 
the  city,  this  constitutes  ah  effectual  dedication,  even  though 
the  deed  is  void.     Leggett  v.  City  of  Detroit,  (Mich. 

1904)  100  N.  W.  Rep.  566. 

Sec.  96.  Revocation  or  abandonment.  An  unrestricted 
dedication  to  public  use  vests  an  absolute  title  in  a  munic- 
ipality which  is  the  grantee,  and  upon  vacation  of  a  street 
so  dedicated  the  title  does  not  revert  to  the  original  owner. 
City  of  Lake  City  v.  Fulkerson,  et.  al,  122  la.  569,  98  N. 
W.  376.  Where  a  person  files  a  deed  of  vacation  and  in- 
cludes therein  land  which  he  did  not  own,  such  deed  is  in- 
valid and  does  not  withdraw  the  offer  of  dedication  pre- 
viously made.  Reichert  Milling  Co.  v.  Village  of  Freeburg, 
(111.  1905),  75  N.  E.  Rep.  544.  Where  land  has  been 
dedicated  to  public  use  as  a  levee  an  abandonment  of  its 
use  as  a  wharf  and  its  occupation  by  a  railroad  depot,  manu- 
factories and  squatters  does  not  operate  to  revert  the  land  to 
the  dedicators.  McAlpine  v.  Chicago  Gr't.  Western  Ry.  Mo., 
68  Kan.  207,  75  Pac.  73.  A  deed,  reserving  a  part  of  the 
granted  premises,  and  reciting  that  such  part  is  appro- 
priated for  a  public  highway,  amounts  to  an  offer  to  dedi- 
cate the  same  to  the  public,  but  the  offer  can  be  withdrawn 
at  any  time  before  acceptance  by  the  public.  McKenzie  v. 
Haines  (Wis.  1905),  102  N.  W.  Rep.  33.  See  the 
opinion  for  particular  facts  held  to  show  no  user  by  the 
public  or  assumption  of  control  by  the  public  authorities 
sufficient  to  constitute  acceptance. 
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Construction  of  mining  deeds  and  leases,  see  post,  §  380. 

Sec.  97.  What  constitute.  A  transfer  written  on  the 
back  of  a  deed,  purporting  to  convey  to  a  third  person  the 
rights  of  the  grantee  therein,  is  not,  though  duly  acknowledged, 
a  valid  conveyance,  within  the  meaning  of  the  terms  of  a 
contract  to  convey  the  land  or  cause  it  to  be  conveyed. 
Joines  v.  Johnson,  et.  al.,  133  N.  C.  487,  45  S.  E.  828.    A 
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decree  of  a  court  ordering-  the  conveyance  of  a  certain  lot 
of  land  and  stating  that  the  "force  and  effect  of — the  decree 
—shall  transfer — the  legal  title"  was  not  a  deed  within 
North  Carolina  Statutes,  Ch.  147,  p.  233,  of  1885,  providing 
for  registration.  The  party  in  whose  favor  the  decree 
issued  was  vested  forthwith  with  the  equitable  title  and  a 
subsequent  purchaser  from  the  holder  of  the  legal  title 
under  an  execution  against  the  latter  takes  no  interest  of 
value  in  the  land.  Skinner  v.  Terry,  134  N.  C.  305,  46  S.  E. 
517. 

Sec.  98.    Deeds  distinguished  from  wills  and  contracts. 

A  deed  conveying  property  to  the  grantee  after  the  expira- 
tion of  a  life  estate  reserved,  is  not  a  will  but  a  deed.  Wat- 
kins  et  al.  V.  Nugen,  118  Ga.  372,  45  S.  E.  262.  Where  a 
grantor  of  real  estate  takes  back  from  the  grantee  an  agree- 
ment that  the  grantor  may  dispose  of  the  premises  granted 
during  his  lifetime  as  he  sees  fit  and  that  the  grantee  will 
not  take  any  action  concerning  it  without  the  consent  of  the 
grantor  this  is  not  a  testamentary  disposition  but  is  a  convey- 
ance of  title  in  praesenti  which  goes  encumbered  with  a  life 
estate  in  the  grantor.  Durand  v.  Higgins,  67  Kan.  no, 
72  Pac.  567.  When  an  instrument  purporting  to  be  a  deed 
contained  "apt  words  of  conveyance  usually  employed  in  a 
deed  *  *  *  and  the  reservation  to  the  grantor  of  the 
use  during  his  life,  and  the  right  to  direct  a  conveyance  to 
be  made  by  the  trustee  to  other  parties,  and  to  recall  or 
revoke  the  trust,"  it  was  held  that  an  immediate  convey- 
ance was  intended  and  that  therefore  it  was  a  deed  and  not 
intended  as  a  will.  Cribbs  v.  Walker  (Ark.  1905),  85 
S.  E.  245.  When  an  elderly  unmarried  man  who  owned 
life  estates  in  certain  land  conveyed  them  for  $400,  and  the 
deed  contained  the  following  clause, — "it  is  further  agreed 
that  at  the  death  of  (the  grantor)  the  estate  (of  the  grantor) 
is  to  pay  to  the  children  *  *  *  of  (the  grantor)  the  sum 
of  $400,"  it  was  held  that  the  clause  was  not  void  as  a  tes- 
tamentary gift,  nor  for  want  of  consideration,  nor  revoked 
by  a  subsequent  will,  but  was  a  valid  conveyance  the  money 
being  in  reality  a  gift  from  the  grantee  to  his  own  children. 
Parker  v.  Hall  (Ark.  1905)  86  S.  E.  849.  Where  "an 
instrument  is  in  form  a  conveyance  of  a  fee-simple  using 
words  importing  a  present  transfer  of  title  and  the  statu- 
tory warranty,  reserving  to  the  grantor  no  power  to  defeat 
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or  jeopardize  the  same,  but  only  a  right  to  use  the  land  for 
her  own  benefit  during  her  life,"  it  was  held  that  the  in- 
strument is  not  a  will  but  a  deed.  Adair  v.  Craig,  135  Ala. 
332,  33  So.  902.  It  was  held  that  the  following  instrument 
executed  and  attested  as  a  deed*— "This  is  to  certify  that  I 
have  given  my  son,  B,  ten  acres  of  land,  situated 
in  Rutland  district,  where  I  now  reside,  for  in  con- 
sideration of  building  me  a  house,  said  land  to  belong  to 
him  at  my  death"  was  not  testamentary  in  character  but 
passed  a  present  interest  to  the  grantee,  the  possession  be- 
ing postponed  until  the  grantor's  death.  Brice  v.  Sheffield, 
118  Ga.  128,  44  S.  E.  843.  Where  an  instrument  was  duly 
executed  as  a  deed  and  read  as  follows :  "This  deed  of  con- 
veyance *  *  between  parties  of  the  first  part  *  *  and 
of  the  second,  witnesseth :  that  the  parties  of  the  first  part 

— ^in  consideration  of  the  sum  of  love  and  affection 

*  *  this  deed  is  not  to  take  effect  until  the  death  of  the 
parties  of  the  first  part  do  hereby  sell  and  convey  to  the 
party  of  the  second  part,  his  heirs  and  assigns,  the  follow- 
ing described  property:"  it  was  said  that  "the  court  will, 
if  possible,  so  construe  an  instrument  as  to  give  it  effect, 
and  that  a  construction  *  *  which  would  deprive  it  of 
any  effect  will  not  be  adopted  if  it  can  reasonably  be 
avoided.  *  *  The  paper  is  authenticated  as  a  deed — ^not 
— ^as  a  will."  It  was,  therefore,  held  to  be  a  deed  in  which 
the  "grantee  takes  a  present  estate  vesting  at  the  time  of 
its  delivery,  but  taking  effect  in  possession  at  the  death  of 
the  (grantors)."  Hunt  v.  Hunt  (Ky.  1904),  82  S. 
W.  998.  An  instrument  was  held  to  be  a  deed  and  not  a 
will  improperly  executed  in  Dozier  v.  Toalson,  180  Mo. 
546,  79  S.  W.  420.  A  father  executed  to  his  son  a  deed  of  a 
farm  containing  the  provision  that  he  and  his  wife  were 
"to  live  on  the  farm  till  their  death  as  one  of  the  family 
and  to  hold  the  deed  in  their  possession  till  their  death, 
then  this  deed  is  to  be  delivered  to  James  H.  Mcintosh  or 
his  heirs."  The  deed  was  held  by  the  father  until  two 
weeks  before  his  death ;  at  that  time  it  was  delivered  to  the 
grantee.  Held — This  instrument  was  not  to  take  effect 
in  praesenti,  hence  not  good  as  a  deed,  and  not  being  prop- 
erly attested  was  not  a  valid  will.  Griffin  v.  Mcintosh,  176 
Mo.  392,  75  S.  W.  Rep.  677. 

A   certain    mutual    agreement   between    several   parties, 
denominated  a  deed,  purporting  to  convey  to  each  other 
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mineral  rights  in  lands  owned  by  the  parties  in  severalty, 
and  without  consideration  other  than  mutual  covenants, 
held,  on  the  facts,  to  create  a  terminable  partnership  only 
and  to  amount  to  a  contract.  White  et.  al.  v.  Sayers  et.  al., 
loi  Va.  821,  45  S.  E.  747. 

Sec.  gg.  Mental  capacity  of  grantor.  A  grantor  has 
mental  capacity  to  execute  a  deed  who  can  understand  the 
business  in  which  he  was  engaged,  know  and  understand 
the  value  of  his  property  and  how  he  wanted  to  dispose 
of  it,  and  keep  these  facts  in  his  mind  long  enough  to  plan 
and  effect  the  conveyances  in  question  without  prompting 
and  interference  from  others.  Hayman  v.  Wakeman,  133 
Mich.  363,  94  N.  W.  1052.  An  action  brought  by  one  of 
several  heirs  of  a  grantor  to  set  aside  a  deed  for  want  of 
mental  capacity  in  the  grantor  is  not  a  proceeding  in  rem; 
but  even  if  "quasi  in  rem"  it  determines  the  validity  of  the 
deed  only  as  between  the  parties;  and  as  such  a  deed  is 
only  voidable  and  not  void,  the  "other  heirs  at  law  have 
no  estate  in  the  land  granted,  but  merely  their  own  right 
to  attack  the  conveyance ;  and  these  principles  apply  though 
the  deed  was  in  the  action  adjudged  invalid  as  between 
the  parties  thereto.  Allred  et.  al.  v.  Smith  et.  al.  (N. 
C.  1904),  47  S.  E.  597.  Where  a  person  is  old  and 
infirm,  a  spiritualist  and  a  drunkard  he  is  still  competent 
to  make  conveyance  of  real  property  if  he  understands 
and  knows  the  nature  of  such  conveyance.  Curtis  v.  Kirk- 
patrick  (Idaho  1904),  75  P.  760. 

The  supreme  court  will  not  disturb  the  finding  of  a 
trial  judge  that  a  grantor  was  incompetent  mentally  to 
make  a  deed,-  unless  such  finding  is  manifestly  against  the 
weight  of  evidence.  Bodelsen  v.  Swensen,  206  111.  68,  68 
N.  E.  Rep.  1074.  In  a  certain  bill  in  equity  to  set  aside 
a  deed  executed  by  a  man  seventy-five  years  old  the  court 
reversed  the  judgment  of  the  trial  court  and  found  the 
deed  valid  as  the  grantor  was  possessed  of  sufficient  ca- 
pacity.   Williams  v.  Williams,  133  Mich.  21,  94  N.  W.  370. 

Ezndence  examined  and  held  not  to  prove  that  grantor 
of  a  deed  was  intoxicated.  Watts  v.  Vansant,  99  Md.  577, 
58  Atl.  433.  Evidence  held  insufficient  to  show  want  of 
mental  capacity  to  execute  deed.  Tichy  v.  Simicek 
(Neb.  1903),  95  N.  W.  629.  Evidence  under  a  bill  in 
chancery  to  set  aside  a  deed  held  not  sufficient  to  show  mental 
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incapacity  or  undue  influence  sufficient  to  support  bill.  Cols- 
ton V.  Olroyd,  204  111.  435,  68  N.  W.  Rep.  373.  On  the 
question  of  the  mental* capacity  of  a  deceased  grantor  at 
the  time  of  the  execution  of  a  deed,  it  appeared  that  de- 
ceased had  been  subject  to  epileptic  fits  for  many  years; 
that  he  executed  the  deed  within  two  or  three  weeks  after 
his  return  from  the  hospital  for  the  insane  from  which  he  was 
discharged  as  not  cured  of  epileptic  insanity,  and  that  there 
was  no  evidence  that,  at  the  time  of  the  execution  of  the  deed, 
he  had  any  comprehension  of  the  consequence  or  effect  of  his 
act.  Held,  deceased  was  not  possessed  of  sufficient  mental 
capacity  to  execute  a  valid  deed.  Chaslauka  v.  Mechalek  et. 
ux.,  124  la.  69,  99  N.  W.  154.  Opinions  by  non-professional 
witnesses  as  to  the  legal  question  whether  a  testator  was  men- 
tally competent  to  make  any  will  or  make  a  particular  will  are 
incompetent.     Page  v.  Beach,  134  Mich.  51,  95  N.  W.  981. 

The  sanity  of  the  grantor  in  a  deed  is  presumed  by  law 
and  the  burden  of  proof  rests  upon  those  who  seek  to  im- 
peach the  deed.  Eakin  V.  Hawkins,  52  W.  Va.  124,  43  S.  E. 
211.  See  discussion  as  to  what  will  rebut  this  presumption 
in  the  opinion.  The  fact  that  a  grantor  deeds  his  property, 
not  long  before  his  death,  to  others  than  his  children  does 
not  shift  the  burden  of  proof  as  to  mental  capacity  and 
require  the  grantee,  especially  his  wife,  to  prove  mental 
capacity.  Haymon  v.  Wakeham,  133  Mich.  363,  94  N.  W. 
1062.  Evidence  given  at  an  inquisition  of  insanity  of  a 
grantor  which  resulted  in  the  appointment  of  a  conservator, 
is  admissable  to  show  grantor's  mental  condition  at  the 
time  of  the  execution  of  the  deed,  where  the  deed  was  exe- 
cuted in  August  and  the  inquisition  held  in  the  following 
September.    Dowie  v.  Driscoll,  203  111.  480,  68  N.  E.  Rep.  56. 

Sec.  zoo.  Execution.  Initials  are  not  a  legal  part  of 
the  name,  the  authorities  holding  the  full  Christian  name 
to  be  essential.  It  is  true  there  is  an  exception  to  this  rule 
where  the  party  against  whom  judgment  is  rendered  re- 
ceived deeds  to  land  and  conveyed  land  using  his  initial 
letter  or  letters,  but  as  there  was  no  evidcince  of  this  in 
the  principal  case  a  judgment  against  "M.  C.  Vincent,  in- 
stead of  Minos  C.  Vincent,"  was  void  against  the  latter. 
Vincent  v.  Means,  184  Mo.  327,  82  S.  W.  96. 

Evidence  of  the  execution  of  a  deed  by  the  grantor  by 
her  mark  on  her  deathbed  was  found  sufficient  in  Langen- 
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beck  V.  Louis,  140  Cal.  406,  73  P.  1086.  In  Georgia  under 
the  Political  Code  of  1895,  s.  5,  "signature  includes  marks" 
and  it  was  held  that  the  mark  and  name  need  not  be  in 
juxtaposition  but  that  the  signature  was  sufficient  if  the 
grantor's  name  clearly  appeared  in  the  body  of  the  instru- 
ment and  she  adopted  it  as  her  act  and  deed  and  affixed 
ber  mark  at  any  place  theron  with  the  purpose  of  giving 
it  such  force  and  effect.  Horton  v.  Murden,  117  Ga.  72,  43 
S.  E.  786. 

The  absence  of  a  seal  does  not  destroy  the  vadidity  of 
a  deed,  especially  where  the  grantor,  present  in  court, 
acknowledged  he  writing  under  oath  as  his  deed,  or  ad- 
mits its  execution  by  sworn  pleadings.  Vizard  v.  Moody, 
(Ga.  1904),  47  S.  E.  348.  It  was  held  that  where  a 
deed  was  void  at  law  for  want  of  a  seal,  it  cannot  be  re- 
formed by  the  addition  of  one  "nunc  pro  tunc"  where  no 
equitable  proceeding  was  brought  therefor.  Fisher  v. 
Owens,  132  N.  C  686,  44  S.  E.  369. 

A  deed  executed  by  the  cashier  of  a  state  bank,  pur- 
porting to  convey  land  owned  by  the  bank  to  himself  as 
an  individual,  is  presumed  to  be  void,  in  the  absence  of 
affirmative  evidence  that  the  cashier  was  authorized  so  to 
do.  Northwestern  Fire  &  Marine  Ins.  Co.  v.  Lough 
(N.  D.  1905),  102  N.  W.  Rep.  160.  Where  a  city  char- 
ter provided  that  all  the  inhabitants  should  continue  to  be 
a  body  politic  and  might  take,  hold,  purchase,  lease,  grant 
and  convey  real  estate  it  was  held  that  a  warranty  deed  by 
the  city  was  authorized  by  the  charter.  Abbott  v.  City  of 
Galveston,  97  Tex.  474,  79  S.  W.  1064.  In  an  action  to  re- 
cover possession  of  real  estate  evidence  considered  and 
held  sufficient  to  show  that  one  of  the  alleged  grantors 
joined  in  the  execution  of  the  deed.  Slattery  v.  Slattery, 
120,  Iowa  717,  95  N.  W.  201. 

Sec.  xox.  Form  of  deeds  under  recent  statutes  and 
compilations  since  Vol.  I,  Sees.  57-105;  Vol.  II,  Sees,  133- 
147;  Vol.  Ill,  Sees.  181-197;  Vol.  IV,  Sees.  156-168;  Vol. 
V,  Sees.  162-179;  Vol.  VI,  Sees.  190-21 1;  Vol.  VII,  Sees. 
147-164;  Vol.  VIII,  Sees.  155-177;  Vol.  IX,  Sees.  146-162; 
VoL  X,  Sees,  132-149.  Words  of  limitation  in  deeds  of  real 
estate  are  dispensed  with  by  Fla.  Laws  of  1903,  ch.  5145. 
In  Georgia  where  by  statute  (Civ.  Code  1895,  §§  2274,  3602) 
no  particular  form  is  required  to  make  valid  a  deed  or 
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mortgage;  while  "grant,"  "bargain,"  "sell,"  and  other  tech- 
nical expressions  need  not  be  used,  there  must  appear  on 
the  face  of  the  instrument  enough  to  indicate  an  intention 
to  convey  an  interest  in  the  property  described.  Horton  v. 
Murden,  117  Ga.  y2,  43  S.  E.  786.  It  was  held  that  "a  sale 
of  immovables,  in  order  to  affect  third  persons,  must  be 
in  writing,  and  duly  registered;"  and  this  requirement  is 
not  fulfilled  by  the  mere  declaration,  though  in  writing,  and 
registered,  of  one  party  alone,  that  he  has  either  bought 
from  or  sold  to  another,  who  makes  no  appearance.  Hutchin- 
son V.  Rice,  109  La.  29,  33  So.  57.  Ch.  73,  sec.  8,  Rev.  St., 
as  to  the  effect  of  certain  forms  of  deeds  of  release  and  the 
recording  of  the  same  is  amended  by  Me.  Acts  of  1903,  ch. 
220.  Sec.  52  of  an  "act  respecting  conveyances"  approved 
June  14,  1898,  as  to  execution  of  instruments  offered  for 
record,  is  amended  by  N.  J.  Laws  of  1904,  ch.  43.  Lack  of 
seal  shall  not  void  instrument.  N.  J.  Laws  of  1904,  ch.  89. 
Battle's  Revisal,  c.  35,  §  14,  as  to  execution,  acknowledg- 
ment, etc.,  refers  to  the  probate  of  deeds  only  where  the 
right,  title  and  intent  of  married  women  are  concerned  and 
attempted  to  be  conveyed.  Westfeldt  et.  al.  v.  Adams  et. 
al.  (N.  C.  1904),  47  S.  E.  816.  Civ.  Code,  §  938, 
regarding  the  methods  of  transfer  of  real  estate,  construed 
and  applied.    Lund  v.  Thackery,         (S.    D.    1904),  99 

N.  W.  856. 

Sec.  102.  Various  curative  statutes.  Deeds  executed 
Mch.  18,  1887,  and  defective  for  certain  reasons  are  made 
valid  by  Ark.  Act  87  of  1903.  Certain  informalities  in  the 
making  of  deeds  are  validated  by  Conn.  Acts  of  1905,  ch. 
270,  sec.  6.  Conveyances  in  which  the  county  in  which 
the  land  is  situated  is  not  correctly  named  are  legalized  by 
Minn.  Gen.  Laws  of  1903,  ch.  62.  Sales  of  land  by  county 
commissioners  are  legalized  by  Minn.  Gen,  Laws  of  1903, 
ch.  147.  All  instruments  affecting  real  estate  and  actually 
recorded  in  the  proper  office  are  legalized  by  Minn.  Gen. 
Laws  of  1903,  ch.  179.  Deeds  issued  by  county  auditors 
under  Sees.  loi  and  102  of  ch.  I  of  the  Gen.  Laws  of  1878 
are  legalized  by  Minn.  Gen.  Laws  of  1903,  ch.  360. 

Sec.  103.  Confinnatory  and  mutual  deeds.  A  confirm- 
atory deed  given  to  replace  a  lost  deed  creates  no  title  and 
conveys  nothing  which  has  come  into  the  grantor's  owner- 
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ship  since  the  making  of  the  original  deed.  Scaplen  v. 
Blanchard,  187  Mass.  73,  72  N.  E.  Rep.  346.  As  to  the  in- 
ference to  be  drawn  from  the  fact  that  two  parties,  claim- 
ing interests  in  the  same  land,  execute  on  the  same  day, 
deeds  purporting  to  convey  the  interest  of  each  party  to 
the  other,  and  there  is  no  direct  evidence  as  to  which  deed 
was  executed  first,  see  Chadbourne  v.  Hartz,  93  Minn.  233, 
loi  N.  W.  Rep.  68. 

Sec.  X04.  Quit  claim  deeds.  A  quit  claim  deed  in  the 
ordinary  form  is  sufficient  to  convey  title  free  and  clear  of 
an  equitable  right  to  a  purchaser  for  value  without  notice 
of  the  equity.  Livingston  v.  Murphy,  187  Mass.  315,  J2 
N.  E.  Rep.  1012.  A  deed  of  "all  the  right  we  have  in  any 
estate,  real  or  personal,  of  (A)  deceased"  is  merely  a  release 
and  the  grantee  takes  nothing  unless  it  is  shown  that  there 
is  property  to  which  the  language  applies.  In  re  Butter- 
ick,  187  Mass.  350,  69  N.  E.  1044.  Where  an  owner  of  an 
undivided  one-sixth  interest  in  land  later  inherited  one- 
fifth  of  another  one-sixth  part  and  then  conveyed  his  share, 
reciting  that  it  was  "one  undivided  one-sixth  interest"  and 
"all  of  the  estate,  right,  title,  interest,  claim  or  demand 
of  said  party  of  the  first  part  of,  in  and  to  the  same  and 
cyery  part  and  parcel  thereof  it  was  held  the  deed  con- 
veyed his  entire  interest  in  the  land.  Murphy  v.  Murphy, 
132  N.  C.  360,  43  S.  E.  922.  Where  a  quit  claim  deed  read 
in  part  as  follows :  "I, ,  do  give,  grant,  sell  and  con- 
vey unto  M.  M.,  his  heirs  and  assigns  forever,  the  undivided 
one-third  of  all  that  northern  part  of  "a  certain  ranch 
*  *  *  together  with  all  the  estate  *  *  *  which  I 
had  or  may  have  of,  in  or  to  the  same,  or  any  part  or 
parcel  thereof,"  it  was  held  as  the  deed  was  made  the  very 
day  that  suit  was  brought  by  former  owners  against  the 
grantor  to  have  his  deed  to  the  land  reformed  on  the  ground 
of  mistake,  the  quit  claim,  was  intended  to  pass  "whatever 
interest  it  might  be  found  in  truth  that  he  did  have"  *  * 
not  "to  give  *  *  a  title  to  a  limited  piece,  which  title 
might  prove  valueless."  Walsh  v.  Abbott,  145  California 
285,  78  Pac.  715.  While  Wilson's  Rev.  and  Ann.  St.  1903, 
§  9^9»  provide  a  form  of  quit  claim  deed,  using  the  words 
bargain,  grant,. sell  and  convey,  yet  the  use  of  the  words 
remise  and  release  are  a  sufficient  substantial  compliance  with 
the  statute.    Mosier  v.  Memsen,  13  Okl.  41,  74  P.  905. 
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Sec.  105.  Delivery— What  constitutes.  The  delivery 
of  a  deed  may  be  by  words  without  acts  or  by  acts  without 
words.  Emmons  v.  Harding,  162  Ind.  154,  70  N.  E.  142. 
Delivery  of  a  deed  to  the  grantee  or  his  agents  is  necessary 
to  pass  title.  Expressions  of  intention  to  convey,  and  ex- 
pressions of  having  conveyed  title  will  not  take  the  place 
of  actual  delivery.  Lange  v.  Cullinan,  205  111.  365,  68  N. 
E.  Rep.  934.  Where  a  deed  recited  that  it  was  not  to  be 
delivery  was  effectual  to  pass  title.  Wilbur  v.  Grover 
that  the  party  asserting  that  the  above  provision  was  in- 
serted by  mistake  and  asking  for  reformation  has  the  bur- 
den of  proof.  It  was  held  on  the  evidence  that  the  clause 
was  not  inserted  by  mistake.  Griffin  v.  Miller,  188  Mo.  327, 
87  S.  W.  455.  There  is  a  presumption  of  due  delivery  of 
an  instrument  properly  executed  and  found  in  possession 
of  grantee.  Nowlen  v.  Nowlen,  122  lawo,  541,  87  N.  W. 
383.  While  production  of  a  deed  by  one  claiming  as 
grantee  thereunder  raises  a  presumption  of  proper  delivery, 
yet  where  it  appeared  that  the  deed  was  not  delivered  for 
five  years,  and  six  years  after  execution  and  at  a  time  after 
the  death  of  the  grantor  the  grantee  produced  the  deed 
but  was  not  able  to  describe  clearly  the  facts  of  delivery, 
it  was  held  that  the  presumption  of  delivery  was  over- 
come. Barron  et.  al.  v.  Mercure  et.  al,  132  Mich,  439,  93 
N.  W.  1071.  Under  N.  D.  Rev.  Codes,  1899,  §  3516,  sub- 
div.  23,  §57i3c,  a  deed  produced  at  the  trial  and  offered  in 
evidence  by  the  grantee  is  presumed  to  have  been  delivered 
to  such  grantee  on  the  day  of  its  date,  and  its  date  is  pre- 
sumed to  be  the  true  date.  Leonard  v.  Fleming,  (N. 
15-  1905) »»  102  N.  W.  Rep.  308.  See  the  opinion  for  a 
discussion  of  evidence  held  insufficient  to  rebut  this  pre- 
sumption. Evidence  that  a  mother  purchased  land  to  give 
to  her  son,  that  as  soon  as  she  acquired  the  land  she  made 
a  warranty  deed  of  the  premises  to  her  son,  that  soon  after 
this  deed  was  seen  by  two  witnesses  in  the  hands  of  the  sons, 
that  almost  immediately  the  son  was  in  possession,  raises  a  pre- 
sumption that  the  deed  was  delivered  to  the  son.  This 
presumption  was  not  rebutted  by  evidence  that  the  deed 
and  abstract  title  were  found  with  other  papers  of  the 
mother  in  her  private  bank  box.  Henry  v.  Henry,  215  111. 
205,  74  N.  E.  Rep.  126. 

Where  a  deed  is  manually  delivered  to  the  grantee  and 
formally  accepted  by  him  it  is  not  competent  for  the  grantor 
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later  to  set  up  a  secret  intention  to  retain  title ;  such  inten- 
tion has  no  power  to  overcome  the  presumption  that  the 
delivery  was  effectual  to  pass  title.  Wilbur  v.  Grover, 
(Mich.  1905).  103  N.  W.  Rep.  583.  When  the  grantor, 
under  his  attorney's  advice,  handed  the  deed  to  his  wife, 
the  grantee,  who  read  it  over  and  agreed  with  him  that  it 
should  be  put  away  in  the  grantor's  safe  to  remain  until 
after  his  deaths  it  was  held  that  the  deed  was  properly 
delivered,  Gribbs  v.  Walker  (Ark.  1905),  85  S.  W. 
247.  It  was  held  that  where  a  deed  is  written  conveying 
to  certain  grantees  but  kept  in  the  possession  of  the  grantor 
without  delivery  until  after  the  death  of  one  grantee  and 
then  handed  to  another  grantee,  who,  in  consequence  of 
oral  instructions  by  the  grantor,  erased  the  deceased 
grantee's  name  and  recorded  it,  there  is  a  good  delivery  to 
the  other  grantees.  Until  delivery  to  any  one  of  the 
grantees  the  grantor  may  change  the  deed  in  any  way  he 
chooses.  Wetherington  v.  Williams,  134  N.  C.  276,  46  S. 
L  728.  Where  a  deed  of  property  was  executed  and  de- 
livered to  the  grantee  in  his  lifetime,  an  agreement  made 
between  the  grantor  and  grantee  at  the  time  of  the 
delivery,  that  the  deed  should  not  be  presently  recorded 
but  if  the  grantor  died  first  it  should  then  be  recorded  and 
if  the  grantee  died  first  it  should  be  destroyed  and  the  title 
revert  to  the  grantor,  does  not  impair  the  validity  of  the 
delivery.    Tabor  v.  Tabor,  136  Mich,  255,  99  N.  W.  4. 

Delivery  not  found.  A  deed,  in  order  to  pass  title  to 
land,  must  be  delivered  with  intent  to  pass  title  as  a  com- 
pleted deed  and  unless  there  is  such  delivery  the  deed  has 
no  force  or  validity  as  a  deed  and  no  title  would  vest  in  the 
party  named  as  grantee.  Westlake  v.  Dunn,  184  Mass. 
260, 68  N.  E.  Rep.  212.  There  is  no  such  delivery  of  a  deed 
as  to  pass  title  out  of  the  grantor,  where  the  grantor  re- 
tains control  of  the  deed  and  it  is  subject  to  his  call.  Lange 
V.  Cullinan,  205  111.  365,  68  N.  E.  Rep.  934.  There  is  no 
valid  delivery  of  a  deed  where  the  grantor  hands  the  instru- 
ment in  a  sealed  envelope  with  the  request  that  it  be  kept 
till  called  for,  to  the  grantee,  who  is  ignorant  of  the  con- 
tents of  the  envelope  and  so  remains  till  the  grantor's 
death.  Sutton  et.  al.  v.  Gibson  et.  al.  (Ky.  1904), 
84  S.  W.  335.  A  grantor  making  and  delivering  a  deed  with 
the  intention  that  the  deed  should  become  operative  only 
if  he  did  not  during  his  life  time  recall  it  and  make  some 
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other  disposition,  does  not  transfer  the  title.  Spacy  v.  Rit- 
ter,  214  111.  266,  73  N%  E.  Rep.  447.  Where  a  deed  of  land 
in  favor  of  an  infant  is  retained  by  the  grantor  until  his 
death  with  the  exception  that  its  possession  is  given  to  the 
father  of  the  infant  for  the  purpose  of  reading  it,  there  is 
no  effective  delivery  of  the  deed  and  it  is  inoperative.  Bis- 
ard  V.  Sparks,  133  Mich.  587,  95  N.  W.  728.  Where  land 
belonged  to  three  persons  jointly  and  they  orally  agreed  to 
sell  the  land,  the  whole  price  to  be  paid  to  two  of  them, 
the  signing  of  the  deed  by  these  two  and  the  giving  of  it 
to  their  counsel  to  obtain  the  signature  of  the  third  did  not 
constitute  a  delivery  to  the  purchaser,  so  that,  on  the  re- 
fusal of  the  third  co-owner  to  sign,  the  purchaser  could 
claim  no  title.  Wisconsin  &  M.  Ry.  Co.  v.  McKenna 
(Mich.  1905),  102  N.  W.  Rep.  281.  In  a  suit  praying 
that  two  deeds,  recorded  in  the  office  of  the  register  of 
deeds,  be  cancelled  and  set  aside,  it  appeared  that  the  com- 
plainant, who  was  the  father  of  the  defendants,  joined  his 
wife  in  voluntarily  executing  and  acknowledging  the  deeds 
which  conveyed  land  to  the  defendants.  Complainant 
claimed  that  it  was  the  intention  of  the  grantors  that  the 
grantees  should  have  the  deed  recorded  after  the 
grantor's  death  and  upon  payment  of  $500  to  the  sister  of 
the  grantees,  thus  avoiding  the  expense  of  administration. 
The  defendants  surreptitiously  took  the  deeds  from  the 
box  where  they  were  left  and  recorded  them.  Held,  There 
was  no  delivery  of  the  deeds  to  the  grantees.  Roup  v.  Roup, 
136  Mich.  385,  99  N.  W.  389. 

A  grantor  may  be  estopped  to  deny  delivery  of  a  deed 
to  the  grantee  by  standing  by  and  watching  an  innocent 
purchaser  from  the  grantor  make  improvements  on  the 
property.  Baillarge  v.  Clark  (Cal.  1904),  79  Pac. 
268.  Where  a  deed  is  not  duly  delivered  inter  vivos  and 
hence  fails  to  be  operative  equity  may,  where  the  attempted 
transfer  was  in  satisfaction  of  a  just  claim,  allow  the 
grantor  a  lien  on  the  property  for  the  amount  of  the  debt. 
Sutton  et.  al.  v.  Gibson  et.  al.  (Ky.  1904),  87  S.  W. 
335.  In  the  following  case  the  evidence  was  held  sufficient 
to  show  that  there  had  been  no  delivery  of  the  deed.  Wile- 
now  V.  Hanlon,  207  111.  104,  69  N.  E.  Rep.  892.  The  facts 
in  Goodwynne  v.  Bellerly,  116  Ga.  901,  43  S.  E.  275,  were 
held  to  be  sufficient  to  show  a  delivery  to  any  by  the 
grantee  of  a  deed.     In  an  action  to  recover  for  growing 
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crops  it  was  held  error  not  to  admit  evidence  as  to  when  a 
deed  of  the  land  should  have  been  delivered  for  the  time 
when  the  deed  was  to  take. effect  was  for  the  jury.  Kamm- 
rath  V.  Kidd,  89  Minn,  380,  95  N.  W.  213.  Where  owners 
of  several  lots  on  the  same  plan  and  under  restrictions  all 
sign  a  deed  releasing  the  restrictions,,  one  of  such  owners 
cannot  ask  the  cancellation  of  the  deed  on  the  ground  that 
the  last  party  to  sign  refuses  to  record  the  deed  or  deliver 
it  to  him  and  therefore  has  not  executed  and  delivered  it, 
where  the  defendant  in  such  suit  admits  in  his  answer  that 
the  deed  was  executed  by  all  parties.  A  refusal  to  deliver 
to  the  plaintiff  claiming  as  a  grantor  does  not  prove  that 
there  was  no  "delivery"  of  the  deed.  Wentworth  v.  Eichorn' 
185  Mass,  6,  69  N.  E.  Rep.  366.  The  word  "execute"  used 
in  a  statute  referring  to  a  deed  means  to  sign,  seal  and 
deliver  and  the  date  of  delivery  may  be  shown  although 
it  differs  from  the  date  of  the  deed.  David  v.  Whitehead, 
(Wyoming  1904),  79  Pac.  19.  Where  one  purchases 
land  and  takes  a  deed  in  another's  name,  intending 
to  make  a  gift  of  the  land  to  the  other,  title  passes  to  the 
grantee  named  in  the  deed  immediately  upon  the  delivery 
of  the  deed  to  the  person  paying  the  price,  though  the  deed 
is  never  recorded  or  delivered  to  the  grantee.  Hulet  v.  Gates, 
(N.  D.  1905),  103  N.  W.  Rep.  628.  Evidence  was 
held  insufficient  to  show  delivery  of  a  deed  where  persons 
relying  on  it  admitted  that  it  was  not  seen  until  a  long 
time  after  the  alleged  delivery  although  positive  evidence 
of  delivery  was  given.  Van  der  Aa  v.  Van  Drunen,  208  111. 
108,  70  X.  E.  Rep.  37. 

Sec.  106.  Delivery  to  third  person  to  be  delivered  after 
grantor's  death.  WHere  grantor  delivered  a  deed,  convey- 
ing the  fee  subject  to  a  life  estate  in  the  grantor,  to  a  third 
party  who  was  to  deliver  to  the  grantee  upon  grantor's 
death  and  at  the  same  time  by  an  agreement  between  the 
grantor  and  the  third  party  the  grantor  could  at  any  time 
demand  the  surrender  of  the  deed,  it  was  held  that  the  deed 
passed  a  present  estate  to  the  grantee  subject  to  the  life 
estate  and  power  of  defeasance.  Nichols  v.  Stowe 
(Ky.  1905),  87  S.  W.  799.  Delivery  of  a  deed  to  a 
third  person,  to  be  delivered  to  the  grantee  after  the  grant- 
or's death,  is  a  sufficient  delivery  when  the  grantor  retains 
no  power  of  recall.     Schreckhise  v.  Wiseman,  102  Va.  9, 
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45  S.  E.  745.    Where  a  father  makes  a  deed  to  his  son  and 
gives  it  to  a  third  person  with  directions  to  put  it  on  record 
as  soon  after  the  grantor's  death  as  possible,  and  the  son 
after  the  death  of  the  father  is  advised  of  the  existence  of 
the  deed  and  consents  thereto,  there  is  a  valid  conveyance 
to  the  son.     Thompson  v.  Calhoun,  216. 111.  161,  74  N.  E. 
Rep.  775.     If  a  deed  contains  as  a    condition    precedent  to 
its  delivery,  a  provision  that  the  grantee  shall  live  with  the 
grantor  and  care  for  him  until  he  dies,  and  the  deed  is  then 
deposited  with  a  third  person,  with  verbal  directions  to 
deliver  it  to  the  grantee  on  the  grantor's  death,  such  verbal 
directions  are  ineffectual  to  modify  the  condition  in  the 
deed  and  the  grantee  is  not  entitled  to  a  delivery  of  the 
deed  on  the  grantor's  death,  unless  he  has  complied  with 
the  condition.    Culy  v.  Upham,  135  Mich.  131,  97  N.  W. 
Rep.  405.     In  an  action  of  ejectment  there  was  evidence 
that,  after  a  grantor  and  his  wife  had  executed  and  ac- 
knowledged deeds  of  land,  the  grantor  told  his  wife  to  hold 
them  during  her  life  and  then  deliver  them  to  his  brother; 
and  that  the  wife  deposited  the  deeds  with  the  cashier  of 
a  bank,  with  directions  to  deliver  them  to  the  grantees 
after  her  deaths  which  the  cashier  did.  Held :  As  the  grantor 
intended  to  place  the  deeds  beyond  his  control  and  to  de- 
liver them  for  the  grantees,  there  was  a  good  delivery  to 
sustain  the  title  of  the  grantees.    Kittoe  v.  Willey  et.  al., 
121  Wis.  548,  99  N.  W.  33.    Where  grantor  delivered  a  deed 
to  A,  without  reserving  any  control  over  the  deed,  and  the 
deed  was  to  be  delivered  after  grantor's  death  to  grantee 
by  A.     Held,  That  a  present  estate  was    passed,    although 
grantor  reserved  enjoyment  of  the  estate  during  his  life. 
Albrecht  v.  Albrecht,  121  Iowa  521,  96  N.  W.  1087.    Where 
a  grantor  delivered  to  A  a  deed,  which  deed  was  to  be  de- 
livered to  grantee  after  the  death  of  the  grantor,  such  deed 
having  been  delivered  in  pursuance  of  a  contract  between 
grantor  and  grantee,  the  subsequent  assent  by  grantee,  dur- 
ing the  life  time  of  grantor,  to  destruction  of  the  deed  and 
the  execution  and  delivery  by  grantor  of  another  deed  con- 
taining different  provisions,  are  facts  which   prevent  the 
grantee  from  insisting  that  the  original   conveyance  still 
stood,  and  the  grantee  is  bound  to  abide  by  the  second  deed 
as  a  proper  performance  by  grantor  of  his  contract  with 
grantee.     Albrecht  v.  Albrecht,  121  Iowa  521,  96  N.  W. 
1087.    For  a  case  where  the  grantor  placed  a  deed  in  escrow 
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to  be  delivered  to  the  grantee  on  his  furnishing  the  grantor 
suitable  support  until  his  death  where  the  court  found  the 
grantee  had  complied  with  his  agreement  and  was  entitled 
to  the  deed,  see  Hilgar  v.  Miller,  42  Ore.  552,  72  Pac.  3191 

Sec.  107.  Delivery  by  recording.  The  signing,  ac- 
knowledging and  recording  of  a  deed  of  realty  to  the 
grantee's  daughter  warrants  a  presumption  of  delivery  and 
acceptance  thereof  though  none  be  in  fact  shown  by  the 
evidence.  Morrison  et.  al.  v.  Fletcher  (Ky.  1905), 
84  S.  W.  548.  The  recording  of  a  deed  by  the  grantor  is 
not  conclusive  evidence  that  he  then  delivered  it  to  at  once 
take  effect.  Wilenow  v.  Handlon,  207  111.  104,  96  N.  E. 
Rep.  892.  When  a  father  by  executing  a  deed  to  his  chil- 
dren and  having  it  recorded  manifested  an  intention  to  part 
with  the  title  it  was  held  that  the  deed  was  valid  though 
no  manual  delivery  was  ever  made  to  the  grantees.  Mellins 
V.  Mellins  (Ky.  1905),  87  S.  W.  764.  Where  it 
appears  that  a  mortgage  deed  was  recorded  and  not  de- 
livered to  the  mortgagee,  but  that  she  accepted  the  same  as 
security  for  the  debt,  upon  being  notified  thereof  by  the 
mortgagor,  a  finding  that  the  mortgage  deed  was  delivered 
is  warranted.  Dodsworth  v.  Sullivan,  (Minn.  1905), 
K.  W.  Rep.  719.  Where  the  grantor  in  a  deed  and  signed, 
fant  with  her  to  a  notary  and  dictated  a  deed  and  signed, 
sealed  and  acknowledged  it  before  him  and  delivered  it  to 
him  to  record,  it  was  held  that  the  law  implied  a  delivery 
and  an  acceptance  by  the  infant.  Coulson  v.  Coulson,  180 
.  Mo.  709,  79  S.  W.  473.  A  deed  made  by  a  mother  to  her 
daughter  as  a  gift  and  delivered  by  the  grantor  to  her  hus- 
band and  the  recording  of  the  deed  by  him  constitute  a 
good  delivery  to  the  daughter  in  the  absence  of  fact  or  cir- 
cumstance rebutting  the  presumpion  arising  upon  the 
face  of  the  deed  that  the  grantor  intended  by  its  execution 
and  delivery  to  her  husband  to  convey  the  title  to  the 
premises  to  her  daughter  at  the  time  she  signed,  acknowl- 
edged, and  delivered  the  deed.  The  reservation  in  such 
a  deed  that  the  grantor  and  her  husband  should  retain  pos- 
session until  their  deaths  is  evidence  of  an  intention  to 
pass  title  at  once.  Baker  v.  Hall,  214  111.  364,  73  N.  E. 
Rep.  351.  The  presumption  of  delivery  of  a  deed  will  not 
be  rebutted  by  the  evidence  that  the  object  of  making  the 
deed  to  the  grantees  was  to  deprive  the  grantor's  second 
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wife  of  any  interest  she  might  have  in  the  property,  or  that 
the  father  of  the  grantees  who  were  minors  retained  pos- 
session of  the  deed.  Coleman  v.  Coleman,  216  111.  261,  74 
N.  E.  Rep.  701.  Under  the  Illinois  recording  act  the  fact 
that  a  deed  or  release  is  on  record  carries  with  it  as  to  inno- 
cent third  parties  the  legal  inference  that  it  was  not  de- 
livered. Havighorst  v.  Bowen,  214  111.  90,  73  N.  E.  Rep. 
402.  Where  a  deed  is  recorded  but  not  delivered  and  it 
was  not  intended  by  the  parties  that  title  should  pass,  title 
does  not  pass.  Hogadone  v.  Grange  Mut.  Fire  Ins.  Co., 
133  Mich.  339,  94  N.  W.  1045.  Equity  will  cancel  a  deed 
made  and  recorded  by  complainant  but  never  delivered  by 
him.  Wilenow  v.  Handlon,  207  111.  104,  69  N.  E.  Rep.  892. 
When  a  father  conveyed  his  home  place  to  his  son  in  -con- 
sideration of  the  latter's  agreement  to  support  him  and 
the  deed  not  being  recorded  the  son  later  induced  his 
father  to  excuse  him  from  his  agreement  by  giving  back  to 
the  former  the  unrecorded  deed,  it  was  held  that  the  father 
was  entitled  to  have  the  old  deed  cancelled,  the  son  later 
having,  without  his  father's  knowledge,  regained  possession 
of  the  deed  and  placed  it  on  record.  Arnold's  Heirs  v.  Ar- 
nold (Ky.  1904),  82  S.  W.  606.  Where  the  agent 
for  a  vendor  of  land,  who  was  also  agent  for  the  purchaser, 
but  without  the  knowledge  of  the  vendor,  placed  on  record 
the  deed  which  the  vendor  had  given,  in  violation  of  her 
orders,  there  was  no  legal  delivery  of  the  deed  and  no  rights 
could  be  acquired  by  the  recording.  Mason  v.  Strickland, 
(Neb.  1905),  103  N.  W.  Rep.  458.  Where  a  deed 
is  beneficial  to  the  grantee  and  is  put  on  record  by  the 
grantor  or  by  his  direction  a  delivery  and  acceptance  will 
be  presumed,  but  not  where  the  deed  was  given  to  a  third 
person  to  hold  without  instructions  as  to  delivery  and  the 
recording  by  the  grantee  in  such  case  is  without  avail. 
Peters  v.  Berkemeir,  184  Mo.  393,  83  S.  W.  747.  Where  a 
deed  is  executed  by  a  wife  conveying  land  to  the  husband 
but  retained  in  her  possession,  until  he  without  her  knowl- 
edge or  consent  took  it  while  she  was  sick  and  recorded  it, 
there  was  no  valid  delivery  to  the  husband.  Gardiner  v. 
Gardiner,  134  Mich.  901,  95  N.  W.  973.  Where  a  deed  is 
executed  without  consideration  and  possession  thereof  is 
retained  by  the  grantor,  with  no  present  intention  to  part 
with  the  absolute  dominion  over  the  property,  and  the 
grantee  has  no  notice  of  the  conveyance,  no  title  passes, 
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although  the  deed  is  placed  on  record.     Hooper  v.  Van- 
strum,  92  Minn.  406,  100  N.  W.  Rep.  229. 

Sec.  108.  Escrow.  If  a  grantor,  having*  executed  a 
deed,  hands  it  to  a  third  person,  no  presumption  of  an  in- 
tent to  transfer  arises.  Thomas  v.  Sullivan  (Mich. 
1904),  loi  N.  W.  Rep.  528.  Where  a  grantor  delivers 
a  deed  to  a  third  person  to  hold  till  some  future  time,  if  he 
delivers  it  with  the  intent  that  an  estate  in  land  shall  pass 
thereby,  although  the  estate  is  not  to  be  enjoyed  in  pos- 
session until  the  future  date,  or  grantor's  death,  there  is 
such  a  delivery  as  to  make  the  deed  valid  on  acceptance  by 
the  grantee.  Emmons  v.  Harding,  162  Ind.  154,  70  N.  E. 
Rep.  142.  The  unconditional  delivery  of  a  deed  to  a  third 
party  for  the  benefit  of  the  grantees,  who  were  minors,  is 
a  sufficient  delivery  of  the  same,  if  accepted  by  the  grantees, 
and  when  the  deed  is  unconditional  and  beneficial  to  the 
grantees  an  acceptance  will  be  presumed.  Where  the 
grantees  are  minors  their  presence  when  the  deed  is  deliv- 
ered to  the  third  person  for  their  benefit,  they  understand- 
ing its  effect  and  not  protesting,  is  evidence  of  their  accept- 
ance of  the  deed.  Coleman  v.  Coleman,  216  111.  261,  74  N. 
E.  Rep.  710.  Where  a  husband  conveys  land  to  his  wife 
in  order  to  hinder  his  creditors  and  the  wife,  as  a  part  of 
the  same  transaction,  executes  a  re-conveyance  which  is 
deposited  with  a  third  person,  to  be  kept  until  the  hus- 
band's affairs  are  adjusted,  there  is  a  valid  delivery  of  the 
re-conveyance,  so  the  wife  cannot  maintain  a  suit  to  set 
aside  the  re-conveyance,  although  she  obtains  possession 
of  the  deed  and  the  husband,  by  duress  and  threats,  com- 
pels her  to  surrender  it  to  him.  The  fraudulent  intent  of  the 
onginal  transaction,  also,  does  not  vitiate  the  husband's 
title  as  against  the  wife.  McCrum  v.  McCrum  (la. 
1905),  103  N.  W.  Rep.  771.  When  a  deed,  not  signed 
by  the  grantor's  wife,  was  left  at  a  bank  subject  to  the  ap- 
proval of  one  of  the  grantees  and  the  latter's  approval  was 
not  obtained  prior  to  the  grantor's  death,  it  was  held  the 
deed  was  void  for  want  of  delivery  and  a  later  acknowledg- 
ment by  the  widow  failed  to  make  it  valid.  Shemwell  v. 
Carper's  Admr.  (Ky.  1905),  87  S.  W.  771.  For  a 
discussion  of  evidence  held  to  show  that  a  deed  by  a  mar- 
ried woman  to  her  husband  and  delivered  to  a  third  person 
to  be  held  in  escrow  was  authorized  to  be  delivered  to  the 
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grantee  only  in  case  he  survived  the  grantor,  see  Skinner 
V.  Kelley  Mich.  1904),  loi  N.  W.  Rep.  205.  In 
an  action  to  compel  the  delivery  of  two  deeds  held  in 
escrow  by  B,  it  appeared  that  the  deeds,  together  with  notes 
and  mortgages  back,  were  left  with  B,  who  was  to  retain 
the  deeds  until  the  grantees  had  paid  the  purchase  price  at 
a  certain  date.  The  grantee,  after  paying  the  purchase 
price,  ordered  B  not  to  deliver  the  notes  and  mortgages  to 
the  grantors  until  the  title  was  perfected  but  later  upon  the 
grantors  declaring  the  contract  forfeited,  the  grantees  can- 
celed said  orders  to  B  and  demanded  the  deeds.  Held,  that 
the  purchasers  were  entitled  to  the  deeds.  Where  a  deed 
is  delivered  in  escrow,  to  be  delivered  after  performance 
of  certain  conditions,  a  delivery  to  the  grantee  upon  a  cer- 
tain day  gives  a  title  prior  to  that  of  a  purchaser  from  the 
grantee  upon  the  same  day.  Wright-Blodgett  Co.  v.  As- 
toria Co.,  45  Or.  224,  yy  P.  599.  Where  a  grantor  deposits 
a  deed  with  a  third  person,  wholly  out  of  his  control,  the 
acceptance  by  the  grantee  at  any  subsequent  time  will  date 
back  by  the  doctrine  of  ratification  and  the  deed  will  be 
good  against  the  grantor  and  ail  parties  taking  subsequent 
to  the  deed  who  have  notice  thereof.  Emmons  v.  Harding', 
162  Ind.  154,  70  N.  E.  Rep.  142.  Where  an  escrow  is  ob- 
tained from  the  depository  by  the  fraud  of  the  grantee,  who 
has  not  performed  the  conditions  upon  which  delivery  was 
to  be  made,  no  title  passes  to  a  bona  fide  purchaser  from  such 
grantee,  yet  the  grantor  will  be  estopped  from  denying  such 
innocent  purchaser's  title  if,  with  knowledge  of  the  record- 
ing of  the  deed,  he  takes  no  steps  toward  the  expunging 
of  the  record,  thus  allowing  the  purchaser  to  buy  in  re- 
liance thereupon.  Mays  v.  Shields,  117  Ga.  814,  45  S.  E  69. 
Where  *a  grantor  deposited  the  deed  in  escrow  pending 
certain  conditions  being  fulfilled  and  the  grantee  without 
the  consent  of  the  grantor  persuaded  the  holder  to  deliver 
the  deed  to  him,  it  was  held  no  title  passed.  Bales  v.  Rob- 
erts, 189  Mo.  49,  87  S.  W.  914.  An  action  may  be  brought 
to  cancel  a  deed  delivered  in  escrow  and  delivered  by  the 
depository  to  the  grantee  without  authority.  Ppwers  v. 
Kile  (O.  1904),  79  Pac.  89.  There  is  no  negli- 
gence to  raise  an  estoppel  where  the  owner  of  land  makes, 
signs,  and  acknowledges  a  deed  complete  in*  all  respects 
except  for  the  omission  of  the  grantee's  name,  and  intrusts 
such  deed  to  another  person  to  show  to  a  friend  with  the 
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promise  to  return  it  in  a  few  minutes.  The  owner  is  under 
no  duty  to  see  that  the  person  intrusted  with  the  deed  does 
not  fill  in  his  own  name  as  grantee  and  borrow  money  on 
the  land  as  his  own.  Westlake  v.  Dunn,  184  Mass,  260,  68 
N.  E.  Rep.  212. 

Since  a  deed  once  delivered  by  the  grantor  to  the 
grantee  cannot  be  turned  into  an  escrow  by  subsequent 
conversations  between  the  grantor  and  one  into  whose  title 
the  grantee's  agent  places  it  for  safekeeping,  an  action  of 
replevin  to  recover  such  a  deed  does  not  involve  the  title 
to  real  estate,  and  should  not  be  dismissed  by  a  justice's 
court  for  want  of  jurisdiction.  Pasterfield  et.  al.  v.  Sawyer, 
1133  N.  C.  42,  45  S.  E.  524.  When  the  grantor  delivers  a 
deed  to  the  grantee,  the  recitals  therein  of  conveyance  and 
delivery  will  not  be  allowed  to  be  modified  by  evidence  to 
show  that  it  was  held  by  the  grantee  in  escrow,  or  for  other 
purpose  than  that  of  conveying  the  title  it  professes  to  pass. 
Where  the  grantee  in  escrow  is  already  in  possession  of  the 
land  at  the  time  he  sells  to  an  innocent  purchaser,  the  latter 
is  protected  against  the  original  grantor,  since  he  purchased 
from  one  clothed  with  both  possession  and  muniments  of  title 
constituting  two-fold  evidence,  that  such  person  was  the  law- 
ful owner.  Mays  v.  Shields,  117  Ga.  814,  45  S.  E.  68.  Facts 
held  insufficient  to  show  that  a  deed  placed  in  escrow  was 
not  delivered.  Swain  v.  McMillan,  30  Mont.  433,  76  P. 
943. 

Sec.  109.  Acceptance.  The  acceptance  of  a  deed  was 
held  to  be  conclusively  shown  by  the  execution  and  de- 
livery to  the  grantee,  her  retention  of  it  for  six  or  seven 
years,  by  the  execution  and  delivery  of  a  note  in  payment 
by  her  to  the  grantor  and  by  the  fact  that  no  objection  to 
the  deed  was  made  until  suit  was  brought  to  enforce  the 
lien  on  the  land.  Wood  v.  Howk,  (Ky.  1904),  79 
S.  W.  1 184.  When  a  purchaser  accepted  a  warranty  deed 
it  was  held  that  he  could  not  refuse  to  pay  the  purchase 
price  on  the  ground  that  the  seller  had  only  a  one-half  in- 
terest in  the  mineral  rights  in  the  land.  The  value  of  the 
mineral  rights  being  purely  speculative  it  was  held  that 
the  ordinary  rule  applied  that  when  the  vendee  accepts  a 
'  deed,  he  cannot  defend  a  suit  for  the  purchase  price  unless 
the  gfrantor  is  insolvent  or  a  non-resident  or  has  been 
evicted  from  the  premises  by  a  paramount  title.    Jornie  v. 
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Trail,  (Ky.  1905),  86  S.  W.  980.  A  deed  poll  given 
by  one  and  accepted  by  the  other  is  as  effectual  as  if  a 
formal  indenture  had  been  signed.  Fleming  v.  Cohen,  186 
Mass,  323,  71  N.  E.  Rep.  563.  If  a  remainderman  after  the 
death  of  the  life  tenant  elect  to  take  the  property  under  a 
deed,  it  is  unnecessary  that  he  should  actually  take  pos- 
session thereof.  Morrison  et.  al.  v.  Fletcher  (Ky.  1905), 
84  S.  W.  548.  Where  a  daughter  receives  a  convey- 
ance of  land  in  fee  from  her  mother,  who  reserves  a  life 
estate  therein,  but  later  the  same  property  is  included  in  a 
general  devise  of  the  mother's  realty  to  the  daughter  for 
life,  and  the  daughter  takes  possession  of  the  whole  under 
the  will,  not  treating  the  deed  of  importance  nor  withdraw- 
ing it  from  the  records  nor  making  any  apparent  dis- 
tinction between  the  different  parcels  of  land  in  respect  to 
her  title  thereto,  she  will  be  regarded  as  electing  to  take 
the  whole  under  the  will,  and  is  barred  thereby  from  her 
rights  under  the  deed,  and  the  fact  of  her  making  her  hus- 
band her  sole  devisee  will  not  tend  to  show  the  contrary 
election,  it  appearing  that  she  owns  other  property  besides 
the  realty  thus  inherited.  Morrison  et.  al.  v.  Fletcher  (Ky. 
1905),  84  S.  W.  548. 

Sec.  I  ID.  Consideration.  A  deed  by  a  father  to  his 
children  in  consideration  of  "favor  and  affection"  was  held 
valid.  Mellins  v.  Mellins,  (Ky.  1905),  87  S.  W. 
764.  A  deed  by  a  son  to  a  father  although  voluntary,  was 
held  valid  as  between  the  parties  "and  the  fact  that  it  was 
made  by  an  infant  did  not  render  it  void,  but  only  void- 
able." Wiles  V.  Wiles  (Ky.  1904),  87  S.  W.  580. 
It  was  held  that  a  deed  by  a  father  to  a  natural  son  was 
valid.  "There  is  no  statute  rendering  such  conveyances 
void.  At  Common  Law  such  a  conveyance  was  valid,  as  no 
consideration  is  needed  to  pass  the  legal  title  to  land."  Hall 
V.  Hall  (Ky.  1904),  82  S.  W.  300.  Inadequacy  of 
consideration  is  not  alone  a  sufficient  ground  for  setting 
aside  a  conveyance  of  real  estate,  but  where  the  inadequacy 
is  gross,  the  grantor  of  feeble  mind,  and  the  relations  be- 
tween grantor  and  grantee  of  such  a  character  that  the 
threat  made  by  him  to  deprive  her  of  her  land  if  she  did 
not  accept  the  sum  offered  by  him  would  have  undue 
weight,  then  proof  of  gross  inadequacy  of  the  considera- 
tion becomes  evidence  of  fraud,  which  is  of  controlling  im- 
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portance,  and  justifies  the  interference  of  a  court  of  equity. 
Walker  v.  Shepard,  210  111.  100,  71  N.  E.  Rep.  422.  A  moral 
obligation,  unless  arising  from  an  antecedent  legal  obliga- 
gation  to  pay  back  money  does  not  constitute  a  valuable 
consideration  on  which  to  support  a  conveyance.  Nor  will 
a  conveyance  from  a  husband  to  his  wife  be  supported  as 
made  for  consideration  where  there  is  no  other  considera- 
tion than  love  and  affection.  Strayer  v.  Dickerson,  205  111. 
251,  68  N.  E.  Rep.  767.  Where  a  deed  is  executed  and  de- 
livered in  consideration  of  an  agreement  of  future  illicit  inter- 
course and  the  grantee,  having  performed  her  part  of  the 
contract,  has  gone  into  possession  thereunder,  no  recovery 
can  be  had  against  her  by  the  grantor  or  his  heirs.  A  deed 
invalid  for  immoral  consideration  will  constitute  a  cloud  on 
tide,  w*here  it  is  not  void  upon  its  face,  but  would 
ground  a  recovery  against  one  relying  on  possession  alone, 
on  proof  of  the  grantor's  possession  for  the  period  of  pre- 
scription. Watkins  v.  Nugen,  118  Ga.  375,  45  S.  E.  260. 
Where  a  deed  is  expressed  to  be  given  "for  the  further  con- 
sideration of  the  support  during  the  natural  life"  of  grantor  by 
grantee  such  language  creates  no  condition  subsequent, 
the  non-performance  of  which  would  invalidate  the  deed, 
but  amounts  to  no  more  than  a  covenant  charging  the  land ; 
**thc  uncertainty  into  which  the  title  would  be  thrown"  be- 
ing "a  strong  reason  for  construing  provisions  for  support 
as  covenants  and  conditions."  Helms  v.  Helms  et.  al. 
(N.  C.  1904),  47  S.  E.  415.  Parol  evidence  is  not  ad- 
missible to  prove  that  there  was  no  consideration  for  a 
deed  when  the  consideration  is  stated  therein.  Davis  v. 
Jemigan,  71  Ark.  494,  76  S.  W.  Rep.  554.  In  an  action  to 
annul  a  sale  for  lesion  beyond  moiety,  where  the  considera- 
tion in  the  deed  is  expressed  to  be  a  certain  sum  "and  other 
valuable  considerations,"  evidence  may  be  admitted  to  show 
the  actual  sum  paid.  Linkswiler  v.  Hoffman,  109  La.  948, 
34  So.  34.  Evidence  of  the  transfer  of  tw^o  lots  of  land,  a 
payment  of  cash  and  the  assumption  of  a  mortgage  held 
sufficient  to  show  an  adequate  consideration  for  the  trans- 
fer of  a  lot  of  land.  Tichy  v.  Simicek  (Neb.  1903),  95  N. 
W.  629. 

Sec-  III.    Construction  and  effect  of  deeds  in  general. 

A  deed  which  conveys  "my  entire  interest  in  the  tract  of 
land  whereon  I  now  live  known  as  the  homestead  of  my 
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father,  G.  P.,  deceased"  is  not  objectionable  as  consisting- 
of  two  distinct  instruments.  Bell  v.  Crouch,  132  N.  C.  346, 
43  S.  E.  911.  For  construction  of  an  elaborate  trust  deed, 
providing  a  stated  income  for  settler  for  life,  remainder  of 
the  income  to  his  wife  during  settler's  life;  on  settler's  death 
one-third  of  income  to  go  to  widow  and  two-thirds  to  set- 
tler's children  and  issue  of  deceased  children  equally,  pay- 
ment to  continue  till  death  of  surviving  child,  at  which 
time  a  stated  distribution  of  the  entire  estate  was  to  be 
made,  and  holding  that  payments  of  the  income  only  to 
the  surviving  children  and  the  issue  of  deceased  children 
should  be  continued  until  the  death  of  the  last  survivor  of 
the  children,  see  In  re  Eyre's  Estate,  205  Pa.  561,  55  Atl. 
541.  W.  P.  and  E.  P.,  his  wife,  by  deed  conveyed  to  M.  J. 
H.  and  W.  H.,  her  husband,  "and  the  legitimate  heirs  of 
their  bodies,  for  the  purpose  of  a  home  for  them  during 
their  natural  lives  *  *  but  should  said  H.  and  his  wife 
separate  *  *  said  H's  interest  in  said  land  shall  cease; 
*  *  and  if,  at  any  time,  said  grantees  shall  decide  to  sell 
said  land  and  re-invest  the  proceeds  in  other  lands  *  * 
they  may  do  so  with  the  written  consent  of  the  grantors 
herein  or  the  survivor  of  them."  It  was  held  that  a  deed 
by  M.  J.  H.,  after  the  separation  from  and  death  of  W.  H., 
joined  in  by  E.  J.,  W.  P.  having  died,  passed  a  good  title 
to  the  purchaser  and  the  latter  was  not  liable  to  see  to  the! 
proper  application  of  the  purchase  money  in  accordance 
with  the  original  deed.  Louisville  &  A.  R.  Co.  v.  Horn,  (Ky. 
1904),  82  S.  W.  567. 

Who  is  grantee.  A  deed  to  a  co-partnership  by  the  firm 
name  vests  the  legal  title  to  the  lands  in  those  members  of  the 
partnership  who  are  designated  in  the  partnership  name.  A.  J. 
Dwyer  Pine  Land  Co.  v.  Whiteman,  92  Minn.  55, 99  N.  W.  362. 
Where  the  question  to  be  determined  is  who  is  the  grantee  in 
fact — the  father  or  the  son — ^both  having  the  same  name, 
the  acts  and  declarations  of  the  parties  at  the  time  are  ad- 
missible. Matthew  v.  E.  Eppstein  &  Co.,  (Tex.  C.  C. 
A.     1904),  80    S.     W.     882.       It     was     held     that     a 

deed  to  R.,  "administratrix" — is  "not  infected  with 
a  fatal  ambiguity,"  and  "conveys  the  legal  title  of 
the  land  to  her  in  person,  without  regard  to  whether  she 
was  the  administratrix — or  not."  Richardson  v.  Biglane,  81 
?-T:ss.  676,  33  So.  650.     It  was  held  that  a  deed  to  a  trustee 
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for  the  benefit  of  his  wife,  and  "her  children"  forever,  in- 
ured to  the  benefit  of  her  children  by  a  second  husband  after 
a  divorce  from  the  trustee.  It  was  said  that  cases  under 
insurance  policies  did  not  apply  because  only  the  children 
of  the  insured  have  an  insurable  interest.  Petit  v.  Norman, 
(Ky.  1904),  82  S.  W.  622.  In  Michigan,  it  is  held 
that  a  deed  in  which  the  grantors  are  described  as  "A.  B., 
C.  D.,  and  the  heirs  of  C.  D.,"  of  the  second  part,  and  the 
"heirs  and  assigns"  of  the  said  party  of  the  second  part, 
A.  B.  and  C.  D.  being  husband  and  wife  and  having  two 
children  living  at  the  time  of  the  conveyance  vests  an  un- 
divided one-third  interest  in  each  of  the  children  and  an 
undivided  one-third  interest  in  the  husband  and  wife  joint- 
ly, as  tenants  by  the  entirety.  Fullager  v.  Stockdale 
(Mich.  1904),  loi  N.  W.  Rep.  576.  Where  the  grantor 
leaves  blank  the  space  in  a  deed  designated  for  the  inser- 
tion of  the  grantee's  name  the  deed  is  invalid  as  incomplete 
unless  the  name  be  filled  in  with  the  grantor's  authority,  and 
otherwise  no  estoppel  is  created  against  him.  Van  Dyke  v. 
Van  Dyke  (Ga.  1904),  47  S.  E.  192.  An  instru- 
ment in  writing  purporting  to  convey  land,  executed  and 
acknowledged  by  the  grantor,  in  which  the  name  of  the 
grantor  is  not  inserted,  is  invalid  for  any  purpose  until  the 
name  of  the  grantee  is  inserted  therein.  Lund  v.  Thackery, 
(S.  D.  1904),  99  N.  W.  856. 

What  included  in.  Where  a  deed  conveyed  "the  undi- 
vided one-half  interest  in  the  estate  of  M.  L.,  and  of  the 
property  of  which  he  died  seized  or  possessed,  the  inten- 
tion being  to  convey — said  interest  in  that  portion  of  said 
estate  which  shall  be  finally  distributed"  in  an  accompa- 
nying contract,  and  the  grantee  agreed  "to  use  (his)  best  en- 
deavors to  procure  a  proper  monthly  allowance  to  be  made 
to  (the  grantor)  out  of  said  estate  for  her  support  or  main- 
tenance during  the  administration  thereof,"  it  was  held 
that  "the  family  allowance  can  hardly  be  regarded  as  com- 
ing within  the  description  of  the  deed."  De  Leonis  v. 
Walsh,  145  Calif.  199,  78  Pac.  637.  A  child's  "expectancy" 
of  inheriting  its  parent's  realty  upon  the  parent's  death  can- 
not be  conveyed  by  deed.  Fumish's  Admr.  v.  Lilly  et.  al., 
(Ky.  1905),  84  S.  W.  734.  If  land  upon  which  there 
is  a  building  in  process  of  construction  is  conveyed  by  war- 
ranty deed,  cut  stone  and  structural  iron  ready  for  use  in 
the  building  and  lying  partly  upon  the  lot  conveyed  and 
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partly  upon  an  adjoining  lot  pass  to  the  grantee,  for,  al- 
though such  materials  are  personalty,  it  is  to  be  presumed 
that  they  were  intended  to  pass  with  the  land.  Byrne  v. 
Werner  (Mich.  1904),  loi  N.  W.  Rep.  555.  (See 
the  majority  opinion,  by  Carpenter,  J.,  and  the  minority 
opinion  by  Moore,  C.  J.,  for  an  extensive  discussion  of  the 
authorities).  Under  Va.  Code  1887,  §  2418,  authorizing  the 
disposal  of  all  interest  in  or  claim  to  real  estate  by  deed  or 
will,  etc.,  a  trust  deed  conveying  all  the  grantor's  property 
for  the  benefit  of  creditors  will  convey  a  contingent  remain- 
der, though  at  common  law  such  a  remainder,  especially 
when  the  contingency  depended  on  uncertainty  as  to  the 
person,  passed  by  estoppel  only.  Wilson  v.  Langhorne,  et. 
al.  (Va.  1904),  47  S.  E.  871. 

Question  for  court  and  not  for  jury.  The  direction  of 
a  verdict  is  proper  when  the  sole  question  at  issue  is  the 
construction  of  a  deed.  Reid  v.  Courtenay  Mfg.  Co. 
(S.  C.  1904),  47  S.  E.  716.  When  the  court  is  unable 
to  pronounce  upon  the  legal  effect  of  particular  parts  in 
construing  a  deed,  and  where  in  order  to  enable  it  to  do  so 
the  jury  must  find  further  inferences  or  conclusions,  the 
facts  being  susceptible  of  various  constructions,  such 
further  inferences  or  conclusions  are  properly  for  the  jury 
as  questions  of  fact.  Glover  et.  al.  v.  Casque  et.  al.,  67  S.  S. 
18,  45  S.  E.  113.  It  was  held  that  where  one  party  relies 
on  a  deed  which  the  other  party  is  asking  to  have  reformed 
for  mistake,  it  is  not  wrong  for  the  judge  to  construe  it  and 
charge  the  jury  as  to  its  legal  effect.  This  is  not  an  ex- 
pression of  opinion  within  Georgia  Civil  Code  1895,  4334. 
Berry  v.  Clark,  117  Ga.  964,  44  S.  E.  824. 

The  term  "legatee"  in  a  deed,  as  in  a  will,  may  embrace 
a  donee  of  real  property  by  devise.  Wrigel  v.  Green,  (111. 
i905)»  75  N.  E.  Rep.  913. 

A  charge  to  the  jury  as  follows:  "Those  deeds  are 
before  you — that  is,  if  you  find  they  are  properly  executed — 
and  the  court  must  construe  them  and  tell  you  what  effect 
they  have  in  this  case,"  is  not  open  to  exception  as  leaving 
the  construction  of  the  deeds  to  the  jury.  Glover  et.  al. 
V.  Casque  et.  al.,  67  S.  C.  18,  45  S.  E.  113. 

A  deed  reciting  that  premises  were  conveyed  to  a  wife 
for  life,  remainder  in  the  grantor,  but  if  grantor  died  first 
then  grantee  to  have  the  estate  with  full  power  of  disposal, 
construed  and  held  the  intent  was  to  grant  a  fee  in  the  wife 
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and  not  a  life  estate  with  remainder  in  grantor's  heirs. 
Carr  v.  Field  (Ky.  1904),  80  S.  W.  448. 

A  deed  to  take  effect  on  the  death  of  the  grantor,  he 
reserving  a  life  estate  in  the  land,  is  valid.  Lewis  et.  al. 
V.  Tisdale  et.  al.,  Ark.,  88  S.  W.  579. 

The  actual  possession  of  part  of  a  whole  block  acquired 
under  a  deed  valid  on  its  face,  extends  by  construction  to 
the  whole  of  the  land  described  therein.  City  of  El  Paso  v. 
Ft  Dearborn  Nat.  Bank,  96  Tex.  496,  74  S.  W.  21. 

Where  an  instrument  read  as  follows:  "B.  B.  to  C. 
J.  B.  and  children.  This  indenture  made  on  the  3d  day  of 
February — and  between  B.  B. — party  of  the  first  part  and 
C.  J.  B.  and  children,  parties  of  the  second  part,  wit- 
nesseth :"  and  farther  on  acknowledged  receipt  of  a  certain 
sum  from  the  "said  party  of  the  second  part"  and  purported 
to  convey  to  "the  party  of  the  second,  his  heirs  and  assigns" 
certain  property  "to  have  and  to  hold — unto  the  said  party 
of  the  second  part  and  unto  their  heirs,  etc.,"  it  was  held 
that  "as  it  appears  from  the  facts  with  regard  to  the  execu- 
tion of  the  instrument  in  great  haste  and  from  a  reading  of 
the  deed  as  a  whole  the  word  'his'  is  absurb,  foolish,  and 
unmeaning,  unless  applied  to  the  party  of  the  second  part ; 
—we,  without  hesitation,  so  apply  it."  Tyer  v.  Lilly,  81 
Miss.  606,  33  So.  445. 

C.  P.  Gunter,  a  trustee  of  land,  had  recovered  judgment 
in  ejectment  and,  an  appeal  being  pending,  B.  loaned  the 
complainant's  testatrix  and  himself  a^  sum  of  money  and 
took  a  mortgage  on  some  other  land  therefor.  The  agree- 
ment provided  that  the  said  sum  of  money  "is  to  stand  and 
operate  and  be  the  full  consideration  to  be  paid — for  the 
interest  (of  the  grantees)  for  their  interest  and  claim  in 
and  to  the  Sewall  lands,  (being  the  land  involved  in  the 
ejectment  suit)  and  upon  the  contingency  and  in  the  event 
that  their  recovery  of  said  lands  be  upheld  on  appeal  and 
the  judgment — be  sustained."  It  was  held  that  "the  settle- 
ment of  the  title  in  the  pending  litigation  on  appeal,  was 
the  thing  and  the  only  question  on  which  the  parties  were 
at  variance,  and  which  they  desired  settled,  and  upon  the 
settlement  of  that  question  depended  the  indebtedness  of 
the  grantors,  or  the  discharge  of  their  note  and  mort- 
gage. As  the  question  of  title  was  not  passed  upon  on 
appeal,  the  mortgage  was  still  valid.  Bradshaw  v.  Gunter, 
135  Ala.  240,  33  So.  549. 
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IVhat  passes  under.  A  deed  which  specifically  men- 
tions what  interest  it  conveys  and  points  out  that  it  is  the 
interest  the  grantor  received  from  A.,  does  not  divest  the 
grantor  of  other  interests  which  she  had  at  the  time  of  the 
deed  from  other  sources.  Cronkhite  v.  Strom,  210  111.  331, 
71  N.  E.  Rep.  392. 

Sec.  112.  Conflict  between  habendum  and  granting 
clauses.  The  habendum  clause  of  a  deed  when  in  conflict 
with  the  granting  clause  must  give  way  and  the  latter  gov- 
erns. Lamb  v.  Medsker  (Ind.  App.  1905),  74  N^ 
E.  Rep.  1012.  It  was  held  that  in  a  deed  "the  granting 
clause  determines  the  interest  intended  to  be  conveyed,  and 
prevails  over  the  introductory  statement."  McMillan  v. 
Craft,  135  Ala.  148,  33  So.  ^6.  A  deed,  the  granting  clause 
of  which  is  in  general  terms,  but  the  habendum  clause  of 
which  reads  "To  have  and  to  hold  the  same  during  his 
natural  life,"  conveys  only  a  life  estate.  The  fact  that  the 
grantor  did  not  expressly  dispose  of  any  remainder  is  im- 
material. Evans  v.  Dunlap  (Ind.  App.  1905),  75  N.  E» 
Rep.  297. 

Sec.  113.  Exceptions  and  reservations.  Under  a  lease 
of  all  the  water  in  a  pond  to  be  used  for  manufacturing  pur- 
poses, subject  "to  the  reservation"  that  the  lessor  "reserves  to 
himself,  his  heirs  and  assigns,  the  right  to  take  ice  from  the 
pond  as  heretofore,"  the  reservation  is  in  the  nature  of  an  ex- 
ception and  should  be  so  construed.  Walker  Ice  Co.  v.  Amer- 
ican Steel  &  Wire  Co.,  185  Mass.  463,  70  N.  E.  Rep.  937. 
Where  a  deed  to  a  reclamation  district  read  as  follows :  "To 
have  to  hold — unto  said  Reclamation  District,  its  successors 
and  assigns,  for  the  purpose  of  reclamation  only, — and  if  said 
land  shall  cease  to  be  used  for  such  purposes,  the  same  shall 
thereupon  revert — ^and  all  right,  title  and  interest — ^be  termi- 
nated and  ended" ;  it  was  held  that  "conditions  providing  for 
the  forfeiture  of  an  estate  are  to  be  construed  liberally  in  favor 
of  the  holder  of  the  estate,  and  strictly  against  the  enforcement 
of  the  forfeiture,"  and  as  the  evidence  shows  that  when  the 
plaintiff  bought  the  land  the  property  was  still  being  used  in 
part  for  reclamation  purposes,  "it  does  not  lie  in  the  mouth  of 
the  plaintiff  to  say  that  it  is  not  necessary  to  plaintiff  to  use"  it 
"for  reclamation  purposes."  Reclamation  District  v.  Van 
Loben  Sels,  145  Cali.  181,  78  Pacific  638.    Where  in  a  deed 
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the  granting  and  the  habendum  clauses  convey  the  land  therein 
described  in  fee,  with  a  covenant  that  the  land  is  free  from  all 
cumbrances  except  a  right  to  pass  and  repass  in  a  road,  etc., 
such  exception  does  not  estop  the  grantee  from  denying  the 
existence  of  such  a  way  against  any  person  asserting  it,  but 
merely  modifies  to  that  extent  the  liability  upon  the  covenants. 
It  does  not  constitute  a  reservation  or  exception  from  the 
grant  Wendall  v.  Fisher,  187  Mass.  81,  ^2  N.  E.  Rep.  322. 
Where  an  owner  of  two  store  lots  conveys  one,  "excepting  and 
reserving  the  right  of  use  of  a  good  and  sufficient  private 
alley^iV'ay  over  and  across  the  west  end  of  the  lot  hereby  con- 
veyed for  the  use  and  accommodation  of  the  store  lots  lying 
on  the  north  side  thereof,"  such  reservation  is  construed  as 
reserving  a  way  sufficient  for  the  purpose  for  which  a  store  of 
the  kind  on  the  unconveyed  lot  would  use  it.  Where  such  a 
store  is  one  which  receives  its  goods  in  drays  and  express 
wagons,  an  eighteen  foot  way  is  not  larger  than  necessary. 
This  right,  according  to  the  provisions  of  the  reservation  is  to 
be  a  perpetual  right,  and  is  to  be  forever  maintained.  Such 
deed  reserves  as  incident  to  the  way  the  unobstructed  enjoy- 
ment of  light  and  air.  Barber  v.  Allen,  212  111.  125,  ^2  N.  E. 
Rep.  33- 

A  deed  of  land  "with  the  exception  of  the  timber  thereon" 
passes  no  title  to  the  timber  but  leaves  the  title  in  the  grantor 
and  it  is  not  merely  a  reservation  of  the  right  to  enter  and  re- 
move the  timber  within  a  reasonable  time.  Sears  v.  Acker- 
man,  138  Cal.  583,  ^2  Pac.  171.  Where  the  defendant  by  a 
deed  dated  October  11,  1899,  and  delivered  Nov.  11,  1901, 
deeded  land  with  a  reservation  of  all  saw  timber  on  said  land 
with  the  right  to  enter  and  remove  the  same  within  two  years, 
the  defendant  had  title  to  all  but  the  timber  standing  at  the 
expiration  of  the  two  years,  for  he  cannot  be  divested  of  his 
title  to  such  wood  as  he  severs  whether  he  takes  it  away  within 
the  time  stated  or  not.  Hodges  v.  Buell,  134  Alich.  162,  95 
N.  W.  1078.  A  farm  was  sold  by  plaintiff  to  defendant,  and 
in  the  deed,  which  was  dated  July  9,  were  reservation  as  to 
garden  and  field  crops,  including  the  words  "and  said  C.  is  to 
have  all  the  hay."  The  hay  then  in  the  barns  had  been  cut  by 
the  then  tenant  from  land  of  the  plaintiff  in  the  two  preceeding 
years  and  this  land  was  not  included  in  the  conveyance  to  the 
defendant.  The  tenant  owned  cattle  and  sheep  which  would 
need  hay  in  the  autumn.  In  the  fall  several  loads  of  the  old  hay 
were  hauled  away,  with   the  knowledge    of    the    defendant. 

13 
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Held,  The  words  of  the  deed,  taken  with  the  acts  of  the  parties 
after  it  was  given,  showed  that  the  hay  there  mentioned  was 
that  about  to  be  cut  on  the  farm.  Howe  v.  Collins,  98  Me. 
445  >  57  Atl.  Rep.  587.  A  land  contract  contained  a  reserva- 
tion by  the  vendor  of  all  crops,  produce  and  products  there- 
after grown  on  the  premises  until  the  notes  described  therein 
were  paid.  The  notes  were  not  paid.  Held :  The  vendee  had 
no  attachable  interest  in  hay  grown  on  the  premises.  Joslyn 
V.  Taplin  &  Rowell,  76  Vt.  422,  57  Atl.  Rep.  995. 

A  deed  describing  the  land,  and  then  continuing  "The 
grantor  hereby  reserves  the  ownership  of  the  well  on  or  near 
the  east  line  of  the  lot  hereby  conveyed,'*  is  construed  as  mak- 
ing an  exception  of  the  well,  not  a  reservation,  and  is  suffi- 
ciently definite  where  parol  evidence  will  show  a  well  near  the 
east  line  actually  in  existence.  Such  an  exception  includes 
not  only  the  well  itself  but  also  whatever  was  necessary  to 
enable  the  grantor  to  use  and  maintain  it  for  the  purpose  of 
drawing  water  from  it.  Elsa  v.  Adkins  (Ind.  1905),  74  N. 
E.  Rep.  242. 

Where  eight  lots  of  land  are  advertised  for  sale  by  auc- 
tion, subject  to  certain  restrictions,  and  only  two  are  sold,  a 
person  buying  subsequently  one  of  the  unsold  lots  by  deed  con- 
taining no  restrictions,  is  not  bound  by  the'  restrictions  men- 
tioned'in  the  auction  advertisement,  such  restrictions  not  hav- 
ing been  put  en  the  other  lots  by  the  deeds  of  the  lots  sold  at 
the  auction.  McCusker  v.  Goode,  185  Mass.  607,  71  N.  E. 
Rep.  76.  A  grantor  conveying  a  second  lot  and  "reserving  "a 
right  to  drain  to  a  lot  previously  sold  by  him  but  which  lot  had 
no  such  drainage  right  expressly,  impliedly  or  by  prescription 
makes  a  reservation  rather  than  an  exception,  and  inasmuch 
as  the  owner  of  the  lot  first  sold  is  not  a  party  to  the  second 
conveyance,  he  acquires  no  rights  thereunder.  Haverhill  Sav. 
Bank.  v.  Griffin,  184  Mass.  417,  68  N.  S.  Rep.  839.  A  person 
granting  land  to  another,  reserving  to  himself  "the  sole  control, 
use  and  occupation  *  *  and  all  the  rents  and  profits  thereof 
during  the  term  of  his  natural  life,"  creates  a  life  estate  in  him- 
self and  a  remainder  in  the  grantee.  Chicago,  P.  &  St.  L.  Ry. 
Co.  V.  Vaughn,2o6  111.  234,  69  N.  E.  Rep.  113.  A  warranty  deed 
which  recites  in  the  granting  clause  "excepting  and  reserving 
the  uses,  rents  and  profits  of  said  lands  and  appurtenances  dur- 
ing my  natural  life."  creates  a  life  estate  in  the  grantor  with  a 
vested  remainder  in  the  grantee.  Dozier  v.  Toalson,  180  Mo. 
546,  79  S.  W.  420. 
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A  deed  giving  title,  excepting  a  certain  right  of  way  of  a 
railroad,  does  not  entitle  the  grantee  to  recover  for  a  taking 
of  one  side  of  the  right  of  way  for  damages  to  the  whole  tract. 
Although  the  term  "right  of  way"  might  technically  leave  him 
the  fee  to  the  whole,  still  it  is  doubtful  whether  the  words 
"right  of  way"  did  not  refer  to  the  railroad  location  rather 
than  the  abstract  estate  of  the  railroad.  Kansas  City,  M.  & 
0.  Ry.  Co.  V.  Littler  (Kan.  1905),  79  Pac.  114. 

Sec.  114.  Restrictions  as  to  buildings  on  granted  prem- 
ises—What is  breach — Remedy.  Where  a  deed  was  made 
with  the  express  condition  that  if  the  land  was  used  for  other 
than  church  purposes  the  grantor,  "her  heirs  and  assigns" 
mig^ht  re-enter,  it  was  held  that  a  condition  subsequent  was 
created  and  on  breach  of  it  only  the  grantor  or  her  heirs  could 
re-enter,  and  that  the  grantor  could  not  take  advantage  of  his 
own  use  of  the  property  by  consent  of  the  grantee,  which  was 
inconsistent  with  the  condition.  First  Presbyterian  Church  v. 
Elliott,  65  S.  C.  251,  43  S.  E.  674.  For  a  discussion  of  the 
meaning  of  the  word  "tenement  house"  in  a  covenant  in  a  deed 
not  to  erect  tenement  houses  on  the  land  conveyed,  and  a  bare 
majority  decision  that  under  the  circumstances  of  the  case  and 
in  view  of  the  building  trade  and  conditions  at  the  time  the 
deed  was  made  (in  New  York  City,  1871),  a  restriction 
against  building  a  tenement  house  would  not  prevent  the 
building  of  a  modern  apartment  house,  see  Kitching  v.  Brown, 
180  X.  Y.  414,  73  N.  E.  Rep.  241.  A  deed  providing  that  no 
dwelling  or  other  house  or  building  or  any  part  thereof  or  pro- 
jection therefrom  should  be  builded  within  certain  spaces,  does 
not  prevent  the  building  of  a  wall  within  such  spaces,  even 
though  the  wall  is  connected  with  and  extending  from  the 
house.  Clark  v.  Lee,  185  Mass.  223,  70  N.  E.  Rep.  47.  A 
two-story  building,  designed  for  two  dwellings,  one  on  each 
fkx)r,  is  within  the  prohibition  of  a  restriction  contained  in  a 
deed,  to  the  effect  that  the  grantee  shall  not  occupy  the  prem- 
ises "except  for  one  dwelling  house  to  each  lot.''  Harris  v. 
Roraback  (1904),  Mich.,  (100  N.  W.  Rep.  391);  dis- 
tinguishing Hutchinson  v.  Ulrich,  145  111.  336,  34  N.  E.  Rep. 
556;  21  L.  R.  A.  391)  on  the  ground  that,  in  that  case,  flats  or 
apartment  houses  had  been  erected  and  were  in  common  use  in 
the  neighborhood  at  the  date  of  the  deed  containing  the  re- 
striction. 

Where  the  grantee   is  a  city   empowered   to  buy  land 
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for  general  municipal  purposes,  a  habendum  clause  in  fee 
simple  conveys  an  absolute  title,  although  the  clause  "and  it  is 
hereby  understood  that  said  premises  are  deeded  to  said  party 
of  the  second  part  for  city  hall  purposes  only,"  is  therein  in- 
serted. City  of  Huron  v.  Wilcox,  17  S.  Dak.  625,  98  N.  W. 
88.  A  restriction  in  a  deed  to  a  city  lot  was  as  follows :  "Un- 
der and  subject,  nevertheless,  to  the  condition  and  restriction 
that  no  building  or  part  of  a  building,  shall  ever  be  built  or 
erected  on  the  rear  end  of  the  said  above-described  and  hereby 
granted  lot  of  ground  that  shall  be  used  or  occupied  as  a 
dwelling  house,  and  that  no  building  or  part  of  a  building,  ex- 
cept steps,  cellar  doors,  posts  and  railings,  shall  be  built  within 
the  space  of  ten  feet  back  from  the  line  of  the  north  side  of  the 
said  thirty-four  feet  wide  street."  The  owners  of  a  church 
property  on  an  adjoining  lot  proposed  to  erect  there  a  building 
for  a  residence  for  the  clergy,  with  living  and  bed  rooms  and 
studies,  and  to  extend  it  to  the  rear  of  the  restricted  lot,  but  ex- 
cepting the  reserved  space.  Held:  This  was  not  a  dwelling 
house,  and  hence  might  be  erected  on  the  reaf  of  the  lot  so 
long  as  not  within  the  ten  feet  reserved  space.  Crofton  v.  St. 
Clements'  Church,  208  Pa.  209,  57  Atl.  Rep.  570.  In  a  deed 
the  restrictions  "The  dwelling  house  to  be  built  on  the  granted 
premises  shall  be  set  back  five  feet  from  the  line  of  Arlington 
street,  and  shall  not  exceed  65  feet  in  depth  from  said  street 
so  as  to  correspond  in  this  particular  with  my  adjoining  house. 
The  front  elevation  and  the  material  used  in  the  construction 
of  the  front  on  Arlington  street  shall  correspond  with  my 
house  adjoining  according  to  the  plan  of  G.  J.  F.  Bryant  here- 
with, to  be  recorded,  including  a  projection  of  about  one  foot 
on  the  front  line  as  indicated  on  said  plan.  Two  or  three  win- 
dows may  be  inserted  in  the  front  elevation  from  the  second 
floor  up,  and  one  or  two  in  the  basement  floor,  as  may  be  pre- 
ferred by  the  grantee  or  his  representatives.  The  front  on 
Marlborough  street  shall  be  of  freestone,  and  shall  correspond 
as  nearly  as  may  be  with  the  front  on  Arlington  street,"  are 
limited  to  the  life  of  the  first  house  erected  on  the  granted 
premises.  Welch  v.  Austin,  187,  Mass.  256,  ^2  N.  E.  Rep. 
972.  Where  several  grantors  deeded  to  a  city  an  easement  in 
land  along  the  water  front  for  a  board  walk  with  a  covenant 
that  no  buildings  should  be  erected  on  the  water  side,  one  of 
the  co-grantors  may  restrain  another  from  building  upon  land 
acquired  subsequently  from  the  state.  Evans  v.  New  Audi- 
torium Co.  (N.  J.  Eq.  1904),  58  Atl.  191. 
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Where  a  general  plan  or  scheme  is  evidenced  in  the  deeds 
by  grantors  to  restrict  the  buildings  on  one  side  of  a  street, 
such  plan  does  not  entitle  a  grantee  of  land  on  the  opposite 
side  of  the  street  to  enforce  such  scheme  as  to  land  on 
the  side  to  which  the  plan  applied.  Hemsley  v.  Malborough 
Hotel  Co.,  65  N.  J.  Eq.  167,  55  Atl.  994.  The 
existence  of  restrictions  and  definition  of  a  building  line,  pro- 
vided for  in  the  deeds  to  land  on  one  side  of  a  street,  are  not 
evidence  of  a  general  scheme  of  restriction  on  lots  on  the  op- 
posite side  of  the  street,  deeds  to  lots  on  such  latter  side  con- 
taining no  express  provisionh  of  such  a  nature. 

When  injunction  refused.  For  a  case  discussing  several 
points  concerning  restrictions,  and  showing  that  tri- 
vial violations  of  such  will  not  at  times  be  enjoined,  see 
Hemsley  v.  Malborough  Hotel  Co.,  65  N.  J.  Eq.  167,  55  Atl. 
994.  Equity  will  not  grant  an  injunction  restraining  a  person 
from  erecting  an  apartment  house  on  his  land  in  violation  of  a 
covenant  not  to  build  an  apartment  house,  where  the  character 
of  the  neighborhood  has  been  so  changed  by  the  lawful  acts  of 
others  that  the  original  object  of  the  covenant  has 
been  defeated,  and  such  injunction  would  only  put  a 
heavy  burden  on  the  defendant  and  not  give  any  ma- 
terial benefit  to  the  plaintiff.  The  court  said:  Nine- 
teen of  the  twenty-five  years  which  bounded  the  life  of  the 
covenant  in  question  have  passed,  and  the  object  of  the  parties 
in  making  it  has  been  defeated  by  the  unexpected  action  of 
persons  not  under  the  control  of  the  defendant.  Under  the 
circumstances,  now  existing,  the  covenant  is  no  lonc^er  effective 
for  the  purpose  in  view  by  the  parties  when  they  made  it,  and 
the  enforcement  thereof  cannot  restore  the  neighborhood  to  its 
fomier  condition  by  making  it  desirable  for  private  residences. 
If  the  building  restriction  were  of  substantial  value  to  the  dom- 
mant  estate,  a  court  of  equity  might  enforce  it,  even  if  the  re- 
sult would  be  a  serious  injury  to  the  servient  estate;  but  it 
will  not  extend  its  strong  arm  to  harm  one  party  without  help- 
ing the  other,  for  that  would  be  unjust.  An  injunction  that 
bears  heavily  on  the  defendant  without  benefiting  the  plain- 
tiff will  always  be  withheld  as  oppressive.  No  injustice  is 
done,  for  the  damages  sustained  can  be  recovered  in  an  action 
at  law  and  the  material  change  of  circumstances  so  affects  the 
interests  of  the  parties  as  to  make  that  remedy  just  to  both. 
McClure  v.  Leaycraft  (N.  Y.  1905),  75  N.  E.  Rep. 
961,    Where  a  deed  to  a  party  provides  that  nothing  but  a 
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two-story  dwelling  house  costing  not  less  than  $3,000.  shall 
be  placed  upon  the  land,  an  adjoining  owner  who  purchased 
his  lot  from  a  common  grantor  under  the  same  restrictions 
may  have  him  enjoined  from  maintaining  a  photograph  gallery 
upon  the  land.  The  fact  that  title  to  some  of  the  lots  in  the 
plat  and  in  the  neighborhood  did  not  contain  restrictive  clauses 
is  not  a  ground  for  relieving  the  defendant  from  the  effects  of 
the  restriction  in  his  deed  wheVe  there  has  been  in  fact  no  sub- 
stantial departure  from  the  original  scheme  as  to  the  entire 
plat.  Frink  v.  Hughes,  133  Mich.  63,  94  N.  W.  601.  Where 
both  grantor  and  grantee  misunderstood  the  restrictions  in  a 
deed,  the  grantee  building  a  house  projecting  beyond  a  re- 
stricted line  but  similar  to  other  houses  on  the  property  subject 
to  the  same  restriction,  the  grantee  will  not  be  restrained  from 
leaving  the  house  as  built  but  the  complainant  will  be  left  to 
his  remedy  at  law.  Righter  v.  Winters  (N.  J.  Eq.  1905), 
59  Atl.    770. 

A  deed  containing  a  restriction  that  "The  dwelling 
house  to  be  built  on  the  granted  premises  shall  be  set 
back  5  feet  *  *  *  and  shall  not  exceed  65  feet  in  depth 
from  said  street  so  as  to  correspond  in  this  particular  with  my 
adjoining  house,"  and  providing  for  certain  kinds  of  windows, 
front,  etc.,  is  construed  as  having  these  restrictions  inserted 
for  the  benefit  of  the  adjoining  land  of  the  grantor  and  as  con- 
stituting agreements  which  will  be  enforced  as  equitable  re- 
strictions, and  not  merely  personal  covenants.  Welch  v.  Aus- 
tin, 187  Mass.  256,  y2  N.  E.  Rep.  972.  Where  land  is  divided 
into  building  lots  and  the  plan  shows  a  line  15  feet  back  from 
the  street  marked,  "Front  Line  of  Buildings,"  a  deed  of  a 
lot  with  a  clause  providing,  "But  this  conveyance  is  with  the 
restriction  that  the  front  line  of  the  house  to  be  built  on  the  lot 
thereby  granted  shall  be  set  back  from  the  Northerly  line  of 
Beacon  street  as  marked  and  layed  down  on  said  plan  *  *  * 
the  above  granted  premises  being  the  same  which  are  de- 
lineated On  a  plan,  *  *  *recorded  herewith,"  will  be  inter- 
preted as  a  restriction  on  the  buildings  first  built  on  the  lots 
and  will  not  be  applied  to  buildings  constructed  after  the  first 
buildings  have  been  removed.  The  court  said :  "The  duration 
of  an  equitable  restriction  is  a  question  of  the  intention  of  the 
parties,  to  be  determined  by  construing  the  words  used  in  the 
light  of  attending  circumstances.  The  line  which  is  described 
in  the  deed  is  characterized  on  the  plan  referred  to  in  the  deed 
as  "Front  Line  of  Buildings."    Had  the  clause   in   the  deed 
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creating  the  restriction  gone  no  farther  than  to  adopt  that 
characterization,  the  case  would  be  a  very  different  one  from 
that  now  before  us,  and  might  well  be  held  to  apply  to  all 
buildings  thereafter  erected  on  the  land,  having  regard  to  the 
consideration  which  was  decisive  in  Jeffries  v.  Jeffries  and  in 
Chase  v.  Walker.  But  in  determining  what  the  extent  of  the 
restriction  is,  the  language  of  the  clause  creating  it  must  be 
decisive,  if,  as  is  the  case  here,  it  undertakes  to  define,  in  terms, 
its  extent.  In  the  case  at  bar  the  clause  provides  "that  the 
front  line  of  the  house  to  be  built  on  the  lot  thereby  granted 
shall  be  set  back  from  the  Northerly  line  of  Beacon  street  as 
marked  and  laved  down  on  said  plan."  These  are  the  exact 
words  of  the  clause  in  the  deeds.  *  *  ♦  The  conclusion 
cannot  be  avoided  that,  as  matter  of  construction  of  this  clause, 
the  restriction  created  by  it  does  not  go  beyond  "the  house  to 
be  built"  at  that  time.  If  the  plan  imports  more  than  the  deed, 
the  provisions  of  the  clause  of  the  deed  creating  the  restriction, 
in  which  the  parties  have  undertaken  to  define  the  extent  of  it, 
must  prevail  over  the  characterization  of  the  line  on  the  plan 
referred  to  in  the  deed.  The  habendum  clause,  by  which  the 
estate  conveyed  "subject  to  the  restrictions"  aforesaid  is  limit- 
ed to  the  heirs  and  assigns  of  the  grantees,  finds  full  scope  in 
the  possibility  of  the  buildings  lasting  beyond  the  lives  of  the 
several  grantees  and  of  the  land  being  built  upon  by  persons 
I  chiming  under  the  grantees,  and  not  by  the  grantees  them- 

I  selves.     It  may  well  be  assumed  that  the  restrictions  in  ques- 

tion were  assented  to  in  anticipation  of  the  erection  of  the  uni- 
fomi  block  of  six  four-story  private  dwelling  houses  which 
were  erected  "immediately  after"  the  deeds  of  the  six  lots,  and 
that  all  the  parties  thought  it  to  be  the  wisest  course  to  limit 
the  restrictions  to  the  life  of  those  houses,  which  were  not  likely 
to  be  torn  down  for  many  years,  and  which  in  fact  stood, 
*  *  *  for  40  years."  American  Unitarian  Ass*n.  v.  Minot, 
185  Mass.  589,  71  N.  E.  Rep.  551. 

A  restriction  that  "no  building  shall  be  erected  upon  the 
i  granted  premises  to  cost  less  than  $2,500,  and  but  one  building, 

one  private  stable  excepted,  shall  be  erected  or  placed  thereon," 
does  not  prohibit  the  erection  of  a  stable  alone,  provided  the 
stable  costs  $2,500  or  more,  nor  does  it  limit  the  kind  of  build- 
ing to  be  placed  thereon,  other  than  that  the  building  shall  cost 
over  $2,500.  Peck  V.  Hartshorn,  i8q  Mass.  118,  (Sept.  1905), 
75  N.  E.  Rep.  133.  An  act  incorporating  a  society  and  grant- 
ing to  it  certain  land,  which  contains  a  declaration  that  this 
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square  was  "to  be  reserved  from  sale  forever,"  and  a  declara- 
tion that  it  was  to  be  "kept  as  an  open  space  or  for  the  use  of" 
the  society  and  that  the  society  "shall  not  cover  with  buildings 
more  than  one-third  of  the  area  granted  to"  it,  imposes  equit- 
able restrictions  on  the  land  in  favor  of  the  surrounding  lots. 
Such  restrictions  cannot  be  removed  by  an  act  passed  after  the 
sale  of  the  surrounding  lots  by  the  original  grantor. 
The  fact  that  a  provision  of  a  deed  is  put  in  the  form  of 
a^  condition,  and  in  no  other  form,  even  when  coupled  with  an 
express  statement  that  the  "nonfulfillment  or  breach  *  ♦  * 
shall  work  a  forfeiture  of  the  estate  hereby  conveyed  and  re- 
invest the  same  in  the  grantor,"  is  not  decisive  against  its 
operating  as  an  equitable  restriction  in  addition  to  its  operating 
as  a  common-law  condition.  The  some  principle  would  gov- 
ern in  case  of  a  grant  made  by  act  of  the  Legislature.  Wilson 
V.  Mass.  Institute  of  Technology,  i88  Mass.  565,  75  N.  E.  Rep. 
128. 

A  covenant  by  a  grantee  not  to  erect  or  maintain  a  tene- 
ment house  is  broken  where  the  grantee  erects  a  house  which 
although  its  outward  appearance  is  that  of  a  private  residence 
or  dwelling  house,  is  so  arranged  in  the  interior  as  to  accom- 
moderate  a  separate  family  on  each  floor.  Where,  in  breach  of  a 
covenant  against  erecting  or  maintaining  a  tenent  house,  the 
grantee  erects  a  house  which  in  its  outward  appearance  does 
not  constitute  a  breach  but  in  its  interior  arrangement  does 
constitute  one,  equity  will  not  order  the  destruction  of  the 
building  bu  will  enjoin  its  use  as  a  tenement  house.  Levy  v. 
Schreyer,  177  N.  Y.  293,  69  N.  E.  Rep.  598. 

Where  restrictions  are  not  imposed  as  part  of  a  general 
plan,  but  restrictions  are  placed  in  each  deed  separately  as 
given,  a  grantee  sued  for  violating  such  restrictions  in  his  own 
deed  cannot  plead  that  as  to  other  grantees  the  grantor  has  al- 
lowed violations  without  objection ;  and  that  the  restrictions  on 
the  other  lots  are  identical  does  not  establish  a  general  plan. 
Haines  et.  al.  v.  Einwachter  et.  al.  (N.  J.  Eq.  1903),  55 
Atl.  38. 

Sec.  115.  Recitals  in  deeds — Force  and  effect.  Words 
contained  in  a  deed  which  are  merely  expressive  of  the  pur- 
pose animating  the  grantor  in  making  it  do  not  limit  the  estate 
granted.  Walker  v.  Shepard,  210  111.  100,  71  N.  E.  Rep.  422. 
If  a  deed  recites  consideration,  it  cannot  be  shown  by  parol  to 
be   in   trust.     Byerly    v.    Sherman     (la.    1905),     102     N. 
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W.  Rep.  157.  As  between  the  parties  to  a  deed  the  recital  of 
the  consideration  may  be  admissable  as  evidence  tending  to 
show  the  amount  paid,  but  it  is  not  conclusive,  as  to  strangers 
to  the  deed  such  recital  is  hearsay  only.  Spohr  v.  City  of  Chi- 
cago, 206  111.  441,  169  N.  E.  Rep.  515.  In  Illinois  the  state- 
ment in  a  deed  of  the  amount  of  the  consideration  and  acknow- 
ledgement of  its  receipt  are  formal  recitals  and  may  be  ex- 
plained, varied  and  contradicted  by  parol  evidence.  Lloyd  v. 
Sandusky,  203  111.  621,  68  N.  E.  Rep.  154.  Where  a  deed  was 
executed  with  the  expressed  condition  that  it  was  for  the  pur- 
pose only  of  enabling  the  grantee  to  obtain  a  loan  otherwise  to 
be  void,  and  no  loan  was  obtained,  the  heirs  of  the  grantee 
took  nothing  by  reason  of  the  conveyance.  Carloss  v.  Ox- 
ford, 72  Ark.  310,  80  S.  W.  144.  For  a  case  where  the  deed 
of  executor  and  sole  devisee  of  realty  of  the  testatrix,  signed 
and  executed  by  himself,  was  held  admissible  in  evidence  as 
his  own  personal  deed,  despite  recitals  to  the  contrary,  see 
Brown  v.  Ravvlings  (Ga.  '  1904)',  47  S.  E.  198.  Re- 
citals in  a  deed  not  necessary  to  the  conveyance  do  not  operate 
as  an  estoppel  as  between  the  original  parties,  nor  does  any  re- 
cital so  operate  as  an  estoppel  save  where  the  grantor's  declar- 
ation would  be  in  evidence.  Clark  et  al.  v.  Lambert  et  al. 
(W.  Va.  ic)03),  47  S.  E.  312.  A  recital  in  a  deed  is  in- 
competent to  show  granter's  title.  Clark  et.  al.  v.  Lambert  et. 
al.  (W.  Va.  1904)  47  S.  E.  312. 

In  a  deed  of  land  which  A.  B.  died  seized  of,  where  the 
grantor  is  described  as  **the  only  heir  and  legatee  of  A.  B.,  late 
of  X.,  deceased,"  the  grantee  is  put  on  notice  that  A.  B.  was 
dead,  died  in  X,  left  a  will,  and  such  grantee  is  charged  with 
knowledge  of  the  provisions  of  the  will.  Wiegel  v.  Green, 
111.  (Oct.  1905),  75  N.  E.  Rep.  913. 

Sec.  116.  Alteration — Filling  in  blank.  Where  it 
clearly  appears  that  the  alteration  of  a  deed  by  striking  out  a 
signature  was  made  after  its  delivery,  its  validity  as  a  convey- 
ance is  not  affected.  Slattery  v.  Slattery,  120  la.  717,  95  N. 
W.  201.  Where  a  proposed  purchaser  obtains  a  deed  exe- 
cuted in  blank  as  to  the  grantee,  fraudulently  fills  in  the  blank 
and  mortgages  the  land  as  his  own,  the  subsequent  acceptance 
by  the  owner  of  a  deed  from  the  proposed  purchaser  to  himself 
and  the  recording  of  the  same  before  the  discover}  of  the 
^raud,  does  not  constitute  a  ratification  of  what  load  been  done 


§  116,  117  DEEDS  202 

and  a  confirmation  of  the  proposed  purchaser's  title.    West- 
lake  V.  Dunn,  184  Mass.  260,  68  N.  E.  Rep.  212. 

Sec.  117.  Cancellation — Laches — Allowances  to  gran- 
tee on  cancellation.  Devisees  and  heirs,  though  not  in  pos- 
session of  land,  may  bring  a  suit  to  cancel  a  deed  on  the  ground 
that  it  was  never  delivered.  Peters  v.  Berkemeir,  184  Mo. 
393>  83  S.  W.  747.  If  one  party  to  a  contract  for  the  exchange 
of  land  has  the  right  to  rescind,  the  other  party  cannot  be  en- 
titled to  specific  performance.  Where  the  breaches  of  the 
contract  by  the  defendant  were  not  only  willful  and  surrepti- 
tious, but  were  of  material  parts  of  the  contract,  the  plaintiff 
is  entitled  to  rescission.  Bales  v.  Roberts,  189  Mo.  49,  87  S. 
W.  914.  Where  a  father  conveys  land  to  a  son  on  condition 
that  the  son  support  the  father,  but  the  father  after  a  quarrel 
provoked  by  himself  leaves  the  son*s  home,  the  estate  was  not 
forfeited  and  equity  will  not  set  .aside  the  conveyance.  Wool- 
cott  V.  Woolcott,  133  Mich.  643,  95  N.  W.  740.  If  a  deed  is 
a  manifest  forgery,  and  has  never  been  delivered,  and  the 
grantee  exercises  no  acts  of  ownership  over  the  property,  his 
widow  will  not  be  allowed  to  maintain  a  bill  for  the  concella- 
tion  of  a  deed  to  the  property,  executed  by  him.  Green  v. 
Brown  (Miss.  1403),  34  South.  147. 

Laches.  Where  a  married  woman,  her  husband  not 
joining,  conveyed  premises  for  a  valuable  consideration  and 
the  grantee,  knowing  the  failure  of  the  husband  to  join,  oc- 
cupied for  nineteen  years  at  which  time  the  grantor  obtained 
a  divorce  and  conveyed  the  premises  to  a  grantee  with  know- 
ledge, such  second  grantee  cannot  set  aside  the  former  deed 
for  the  grantor  was  guilty  of  laches  in  failing  to  assert  her 
rights.  .Dickman  v.  Dryden,  90  Minn.  244,  95  N.  W.  1120. 
Where  a  deed  of  land  given  to  wife  as  provided  in  a  con- 
tract of  separation  by  which  the  wife  agreed  to  care  for  her 
child  and  discharge  a  mortgage,  was  set  aside,  together  with 
the  contract  the  wife  should  have  been  allowed  for  the  expense 
burying  the  child  and  for  paying  off  the  mortgage,  and  the 
same  so  paid  be  declared  a  lien  on  the  land.  Ice  v.  Ice  (Ky. 
1904),  83  S.  W.  135.  If  one  by  fraud  procures  from  his 
step-daughter  eight  days  after  she  becomes  of  age,  a  convey- 
ance of  an  undivided  one-third  interest  in  land  and  gives  his 
note  in  payment,  the  acceptance  by  the  daughter  of  a  cash  pay- 
ment to  take  up  the  note  a  few  months  later,  while  she  still  re- 
mains one  of  the  grantee's  household,  does  not  constitute  a 
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ratification ;  the  grantor  is  entitled  to  recover  one-third  of  the 
value  of  the  land,  subject  to  deduction  of  the  amount  actually- 
paid  in  cash  by  the  grantee.  Eighmy  v.  Brock  (La.  1905), 
103  N.  W.  Rep.  444.  Where  a  vendor  and  vendee  of 
land  agreed  that  in  consideration  of  the  delivery  of  a  deed  by 
the  vendor  the  vendee  should  pay  off  certain  notes  and  mort- 
gages of  the  vendor  and  turn  them  over  to  the  vendor  duly 
satisfied  at  the  time  of  the  delivery  of  the  deed,  and  the  vendee 
failed  to  do  as  agreed,  it  was  held  to  be  within  the  legitimate 
exercise  of  the  equitable  power  of  the  district  court  to  order  a 
cancellation  of  the  deed  unless  the  vendee  specifically  per- 
fomied  his  contract  within  30  days  after  service  of  the  findingfs 
of  the  court  upon  him.  Block  v.  Donovan  (N.  D.  1903), 
99  N.  W.  ^2,  It  was  held  that  when  a  deed  in  consider- 
ation of  maintenance  for  life  was  set  aside  because  the  grantor 
was  incompetent,  it  was  held  that  the  grantee  should  be  cred- 
ited with  any  expenses  incurred  or  sums  paid  on  account  of 
the  deed  and  charged  a  fair  rental  value  for  its  use.  Lawson 
V.  Davis  (Ky.  1904),  82  S.  W.  lOio. 

Sec.  118.  Cancellation  of  deed  to  fiduciary.  Where 
persons  engaged  in  litigation  regarding  their  land  retain  an 
attorney,  and  the  latter,  by  statements  and  representations  to 
his  clients  as  to  the  condition  and  value  of  the  land,  procures 
the  sale  thereof  to  a  third  person,  for  whom  he  is  also  acting  as 
attorney,  at  an  inadequate  price  and  immediately  takes  a  con- 
veyance of  a  half  interest  himself,  paying  one-half  of  the  con- 
sideration, the  sale  and  conveyances  will  be  set  aside,  even 
though  the  attorney  intends  to  act  in  good  faith.  Levara  v. 
McNeny,         (Xeb.  1905),  102  N.  W.  Rep.  1042;  revers- 

ii^,  on  rehearing,  former  opinion  reported  in  98  N.  W.  Rep, 
679. 

Sec.  119.  Fraud.  In  an  action  in  equity  to  rescind  and 
set  aside  a  conveyance  of  land  on  the  ground  of  false  represen- 
tations, the  plaintiff  is  entitled  to  a  decree  if  the  untrue  repre- 
sentations operated  to  deceive  the  plaintiff  to  his  injur>%  even 
though  such  representations  were  made  by  the  defendant  in 
good  faith,  believing  them  to  be  true.  Weisse  v.  Grove,  123 
I^-  5851  99  N.  W.  191.  Evidence  of  fraud  and  want  of  con- 
sideration held  sufficient  to  warrant  cancellation  of  a  deed  in 
Obst  V.  Unnerstall,  184  Mo.  383,  83  S.  W.  450.  For  a  dis- 
cussion of  facts  held  to  warrant  setting  aside  as  fraudulent  a 
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deed  executed  by  an  elderly  woman  in  the  belief  that  she  had 
only  a  dower  interest  in  the  land,  instead  of  a  fee,  as  was  the 
fact,  see  Hubert  v.  Traeder  (Mich.  1905),  102  N.  W. 
Rep.  283.  For  a  particular  case  illustrative  of  the  sufficiency 
of  evidence  to  set  aside  a  deed  for  fraud,  see  Shea  v.  Teuffert, 
207  111.  222,  69  N.  E.  Rep.  892.  Evidence  considered  and 
held  that  a  conveyance  of  real  property  for  about  one-fifth  of 
its  real  value  was  a  fraud  at  law  and  would  be  set  aside  as  in- 
equitable. Turners  Trustee  v.  Washburn  (Ky.  1904), 
80  S.  W.  460.  The  evidence  was  held  to  prove  the 
fraudulent  insertion  of  the  grantee's  name  in  a  deed  in  McCue 
V.  Stumpf,  180  Mo.  673,  79  S.  W.  661.  Where  a  deed  was  ob- 
tained by  threats  and  false  promises,  the  deed  was  held  to 
have  been  obtained  by  fraud  and  the  contract  was  rescinded. 
Combs  v.  Davidson  (Ky.  1903),  74  S.  W.  261. 
Where  an  agent  procures  the  title  to  real  estate  by  falsely  rep- 
resenting to  his  principal  that  the  deed  is  made  out  to  another 
as  part  payment  of  other  land  of  which  the  principal  is  the  pur- 
chaser, the  deed  will  be  set  aside  for  fraud.  Calmon  v.  Sar- 
raille,  142  Cal.  638,  76  P.  486.  Where  a  wife  induces  her  hus- 
band to  convey  to  her  property  under  threats  that  she  will  not 
live  with  him  unless  he  does  so,  and  after  the  conveyance  the 
wife  lives  with  the  hu$band  three  days  and  then  without  ap- 
parent cause  leaves  him  and  refuses  to  live  with  him  longer, 
there  is  such  fraud  used  to  procure  the  conveyance  that  equity 
will  set  aside  the  conveyance  on  petition  of  the  husband.  Hur- 
sen  V.  Hursen,  212  111.  377,  72  N.  E.  Rep.  381.  The  fact  that 
the  grantee  in  a  deed  holds  a  mortgage  upon  property  of  the 
grantor,  of  whom  he  has  till  recently  been  guardian,  is  a  cir- 
cumstance tending  to  show  fraud  and  undue  influence,  as  in 
general  transactions  between  guardian  and  ward,  and  parties 
who  have  recently  stood  in  such  relation,  are  scrutinized  by  the 
court.     Hart  v.  Cannon  et.  al.,  133  N.  S.  10,  45  S.  E.  351. 

Evidence  insufficient  to  show  that  a  conveyance  of  real 
estate  was  obtained  by  fraud.  Evans  v.  Evans  (N.  J. 
Eq.  1904),  59  Atl.  564.  In  an  equitable  suit  to  set  aside 
a  voluntary  conveyance  upon  the  ground  that  it  was  ob- 
tained through  fraudulent  misrepresentations  as  to  its  char- 
acter, held,  that  the  findings  of  the  court  that  no  fraudu- 
lent practices  were  resorted  to,  to  secure  the  deed,  are  sus- 
tained by  the  evidence.  Johnson  v.  Johnson,  92  Minn.  167, 
99  N.  W.  803.  Where  a  bill  in  equity  by  a  wife  to  have 
cancellation  of  two  deeds,  one  by  herself  and  husband  to 


206  FRAUD  §  119 

M.,  and  another  by  ^I.  to  a  corporation,  alleged  that  she 
was  induced  to  sign  the  deed  through  her  fear  of  her  hus- 
band and  that  M.  had  heard  of  her  husband's  influence  over 
her,  it  was  held  that  no  ground  for  cancellation  was  alleged. 
The  fact  that  M.  failed  to  tell  her  the  value  of  the  land,  al- 
though he  had  a  "superior  judgment  of  values,"  was  imma- 
terial.   Pratt  Land  Co.  v.  McClain,  135  Ala.  452,  33  So.  185. 

If  a  party  to  a  deed  is  misled  as  to  the  contents  by  the 
act  of  the  other  party  in  reading  it  to  him  otherwise  than 
written,  and  with  knowledge  that 'the  reading  is  relied  upon 
for  information  as  to  the  contents,  the  party  misled  may 
obtain  the  cancellation  of  the  deed  on  the  ground  of  fraud. 
Heitsman  v.  Windahl  (la.  1904),  100  N.  W.  Rep. 
II 18.  In  New  York  the  failure  of  a  man  to  read  a  paper 
which  is  represented  to  him  to  be  a  receipt,  but  is  in  fact  a 
grant  of  an  easement,  does  not  preclude  him  from  attacking 
the  validity  of  the  instrument.  Wilcox  v.  American  Tel. 
&Tel.  Co.,  176  N.  Y.  115,  68  N.  E.  Rep.  153.  One  who  has 
signed  a  document  cannot  avoid  it,  unless  actually  misled 
by  fraud,  by  claiming  that  he  did  not  understand  its  import 
and  effect,  if  he  knows  its  character  or  might  have  done  so 
on  inquiry.  Rutherford  et.  al.  v.  Rutherford  (W.  Va. 
1904),  47  S.  E.  210.  Where  a  person  having  the  confi- 
dence of  another  took  advantage  of  the  latter's  illiteracy, 
ignorance,  and  of  the  known  confidence  reposed,  and  by 
means  of  fraudulent  representations,  procured  him  to  sign 
a  note  and  mortgage  other  than  the  one  he  intended  or  sup- 
posed he  was  executing,  the  fact  alone  that  the  illiterate 
person  did  not  procure  some  other  person  to  read  the  in- 
struments to  him  before  signing  cannot  be  held  as  matter 
of  law  to  constitute  such  negligent  signing  of  the  instru- 
ments as  would  prevent  the  signer  from  controverting  their 
execution  even  against  a  bona  fide  holder.  Ray  v.  Baker, 
(Ind.  1905),  74  N.  E.  Rep.  619. 

Under  Civ.  Code,  §  2224,  declaring  that  one  who  gains 
a  thing  by  fraud  or  undue  influence  takes  as  trustee  for  the 
grantor,  a  court  of  equity  will  grant  relief  to  a  person  who 
has  made  a  conveyance  to  defraud  his  creditors  if  it  was 
procured  by  fraud  or  undue  influence.  Donnelly  v.  Rees, 
141  Col.  56,  74  Pac.  433. 

An  action  in  equity  to  set  aside  a  deed  of  real  estate  on 
account  of  fraud  or  undue  influence  or  mistake  is  held  an 
action  to  recover  real  property  within  the  meaning  of  Cal. 


g  119,  120  DEEDS  200 

Code  Civ.  Proc,  section  2i8,  providing  for  such  action 
within  five  years  of  the  time  the  plaintiff  was  last  seized 
of  the  property.  Murphy  v.  Crowley,  140  Cal.  141,  73  Pac. 
820. 

A  grantee  is  not  justified  in  relying  upon  the  represen- 
tation of  his  grantor  to  the  effect  that  the  grantor  is  "the 
only  heir  and  legatee  of"  A.  B.  Wigel  v.  Green  (111.,  Oct. 
1905) »  75  N.  E.  Rep.  913. 

Where  plaintiffs  claim  that  they  have  been  induced  to 
convey  to  defendant  for  $500  land  for  which  the  agreed 
price  was  $3,000,  and  prayed  for  $3,000  damages  and  for  the 
cancellation  of  the  deed,  and  the  judge  submitted  to  the 
jury  the  issue  of  what  was  the  true  consideration,  which 
the  jury  found  $3,000;  the  judge  then  refused  to  sign  the 
judgment  for  this  sum  as  damages  or  to  allow  acknowledgment 
of  the  complaint,  but  ordered  the  deed  reformed  by  the  sub- 
stitution of  the  correct  consideration :  held,  that  the  sub- 
mission of  the  issue  was  proper,  and  that  judgment  was 
properly  rendered  on  the  allegation  and  verdict,  plaintiffs' 
equity  being  to  have  the  deed  reformed  only,  not  can- 
celled, although  it  would  have  been  more  proper  to  allow 
plaintiffs  to  amend  their  complaint  so  as  to  conform  with 
the  judgment  rendered.  Gillis  et.  al.  v.  Arringdale, 
(N.  C.  1904),  47  S.  E.  429.  Petition  in  suit  for  cancella- 
tion of  deed  held  good  on  general  demurrer.  Jett  v. 
Wright,  118  Ga.  513,  45  S.  E.  395. 

Since  the  adoption  of  Fla.  Rev.  St.  1892,  a  bill  in  equity- 
does  not  lie  against  an  executor  alone  to  cancel  a  deed  con- 
veying -realty  to  his  testator  during  his  life  time  where  the 
will  does  not  vest  title  in  the  executor  and  no  order  of 
court  has  directed  that  he  take  possession.  The  heirs  and 
devisees  are  indispensable  parties.  Steere  v.  Trenton  (Fla. 
1903) »  35  So.  106. 

Sec.  120.  Fraudulent  representations  as  to  use  to  be 
made  of  property.  A  fraudulent  representation  by  an  agent 
of  a  purchaser  that  the  purchaser  is  a  married  man  with 
a  small  family  seeking  a  home,  when  in  fact  the  purchaser 
is  a  corporation  seeking  a  site  for  a  factory  or  a  church, 
is  ground  for  rescission  of  the  deed.  Such  representations 
were  statements  of  existing,  material  facts.  The  ignorance 
of  the  principal  of  such  fraudulent  representations  by  his 
agent  is  immaterial,  as  is  also  the  fact  that  the  legal  title 
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to  the  lot  was  held  by  a  third  person  for  the  benefit  of  the 
real  purchaser.  Thompson  v.  Barry,  184  Mass.  429,  68 
X.  E.  Rep.  674.  Evidence  considered  and  held  not  to 
amount  to  fraud  in  procuring  vendee  to  purchase  sufficient 
to  entitle  recission  of  the  contract.  Sohan  v.  Gibson, 
(Ky.  1904)  80  S.  W.  1 173.     For  facts  held  to  warrant 

setting  aside  a  deed  executed  by  a  young  woman  for  fraud 
practiced  by  her  cousin's  husband,  with  whom  she  lived, 
acting  in  concert  with  her  attorney,  see  Jordan  v.  Cath- 
cart  (la.  1905),  102  X.  \V.  Rep.  510. 

Sec  121.  Undue  influence.  In  order  to  show  that  a 
deed  was  executed  under  andue  influence  it  must  appear 
that  the  grantor  at  the  time  had  no  free  will  or  his  free 
agency  had  been  destroyed  and  the  will  power  of  another 
substituted.  Erwin  v.  Hedrick,  52  W.  Va.  537,  44  S.  E. 
165.  "The  influence  which  suffices  for  the  avoidance  of  a 
conveyance  cannot  proceed  alone  from  sympathy  or  affec- 
tion for  the  grantee,  but  is  such  as  dominates  the  grantor's 
will,  and  coerces  it  to  serve  the  will  of  another  in  the  act 
of  conveying."  The  evidence  was  subjected  to  the  above 
test  and  held  not  to  make  out  a  case  of  undue  influence. 
Adair  v.  Craig,  135  Ala.  332,  33  So.  902. 

Evidence  held  to  show  that  the  execution  of  a  deed 
was  procured  by  undue  influence  and  that  the  grantor  was 
lacking    in     mental     capacity.     Winn     v.     Winn      (Tex. 
C.  C.  A.  1904),  80  S.  W.   no.     For  an   examination   of 
extensive   evidence    establishing   undue    influence    over    a 
grantor  afflicted  with  incipient  senile  dementia,  see  Krause 
V.    Krause    et.    al.     (N.    J.    Eq.     1903),     55     Atl.     1095. 
Evidence  held  to  show  the  execution  of  the  deed  was  ob- 
tained  by    duress,    in    Ice   v.    Ice,   Ky.,   83   S.     W.     135. 
Where  a  parent  is  old  and  feeble  and  absolutely  dependent 
upon   his  daughter,  and   both   have   a   strong  resentment 
against  his  two  sons  who  are  excluded  from  the  house,  a 
conveyance  to  the  daughter  of  all  his  remaining  property 
without  power  of  revocaton  or  agreement  for  support,  will 
be  set  aside  on  the  ground  of  undue  influence.     White  v. 
Daly  (N.  J.  Eq.  1904),  58  Atl.  929. 

Evidence  considered  and  held  insufficient  to  show  un- 
due influence  in  procuring  a  deed.  Watts  v.  Vansant,  99 
}Jd.  577,  58  Atl.  433.  Where  a  widow  conveyed  all  her 
estate  to  a  daughter  who  had  taken  care  of  her,  evidence 
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held  not  to  show  undue  influence.  Vance  v.  Davis,  Ii8 
Wis.  548,  95  N.  W.  939.  Evidence  examined  in  a  proceed- 
ing to  determine  the  validity  of  a  deed  'executed  by  a 
woman  over  70,  two  days  before  her  death,  conveying  real 
estate  to  one  who  had  been  her  companion  for  several 
years,  and  held  not  to  warrant  a  finding  that  the  grantor 
was  subject  to  undue  influence  or  was  not  conscious  of 
what  she  was  doing.  Winn  v.  Itzel  (Wis.  1905), 
103  N.  W.  Rep.  220.  In  an  action  to  cancel  a  deed  alleged 
to  have  been  secured  through  undue  influence,  it  appeared 
that  the  grantee,  who  had  been  taken  into  grantor's  family 
as  a  young  girl,  attended  and  cared  for  the  grantor  many 
years ;  that  the  grantor,  an  old  man,  had  no  wife  or  chil- 
dren at  the  time  he  signed  the  deed ;  and  that,  while  he  was 
slowly  failing  when  he  took  time  to  think  he  seemed  to 
know  what  he  was  talking  about  and  what  he  was  doing. 
Decree  dismissing  the  bill.  Held,  decree  affirmed.  The 
conveyance  was  not  an  unnatural  or  unjust  thing  and  the 
fact  that  before  signing  the  deed  the  grantor  wept  was  not 
necessarily  proof  of  imbecility  or  of  overpowering  influ- 
ence exerted  by  another.  Cooks  v.  Smith,  123  la.  439,  99 
N.  W.  112.  Although  the  mind  of  the  grantor  in  St  deed 
was  impaired  by  the  use  of  morphine  at  the  time  of  execu- 
tion the  court  declined  to  set  the  deed  aside  as  the  evidence 
showed  that  no  advantage  of  the  weakened  mental  condi- 
tion had  been  taken  by  the  grantee.  Oxford  v.  Hopson, 
73  Ark.  170,  83  S.  W.  942. 

One  who  executes  a  release  of  her  interest  in  her  hus- 
band's estate  when  she  is  charged  with  his  murder  loses 
what  right  she  has  to  disaffirm  the  conveyances  by  later 
accepting  the  proceeds  when  she  is  under  no  implied  com- 
pulsion. Sanderson  v.  Adams,  133  Mich.  359,  24  N.  W. 
1063.  Petition,  in  suit  to  set  aside  deed  on  ground  of  undue 
influence,  held  demurrable,  when  its  allegations  show  that 
the  grantor  afterward  learned  of  the  fraud  when  no  long-er 
subject  to  its  influence,  and  that  a  settlement  was  made  to 
compromise  matters  by  defendant.  Lee  v.  Hamby  et.  al., 
119  Ga.  49,  45  S.  E.  689.  Where  a  defendant  in  1891  gave 
an  absolute  deed  to  the  plaintiff's  husband,  who  died  in 
1894  or  189s,  and  did  not  till  1897  in  an  action  of  ejectment 
claim  that  by  duress  he  gave  an  absolute  deed  instead  of  a 
mortgage,  in  view  of  his  failure  to  avoid  the  deed  within 
a  reasonable  time  the  court,  while  treating  the  deed  as  a 
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mortgage,  ordered  payment  by  him  of  the  debt,  which  it 
fixed  as  the  sum  named  in  the  deed.    Bryan  v.  Hobbs, 
Ark.  ^2,  83  S.  W.  635,  341. 

Sec  132.  Mistake.  For  a  case  of  mutual  mistake  as  to 
a  supposed  election  by  a  widow,  in  Missouri,  to  take  the 
share  of  a  child  under  a  will  and  the  cancellation  of  a  deed 
therefor,  see  Castleman  v.  Castleman,  184  Mo.  432,  83  S. 

w.  757. 

Sec.  123.  Proof  of  lost  deed.  The  loss  of  a  deed  or 
failure  to  record  it  does  not  divest  the  grantee  therein  of 
title  to  the  land  thereby  conveyed.  Gibson  v.  Brown,  214 
III  330,  73  N.  E.  Rep.  578.  Where  the  original  deed  is  lost 
a  copy  of  the  registry  record  of  It  made  in  1828  is  admis- 
sable  as  evidence  of  the  execution  and  delivery  of  the  deed. 
Phillips  V.  Watuppa  Reservoir  Co.,  184 'Mass.  404,  68  N.  E. 
Rep.  848.  Where  one  claims  property  under  a  lost  deed 
he  must  show  prima  facie  its  delivery  and  execution  and 
then  the  burden  is  upon  the  defendant  to  show  that  he  is  a 
purchaser  for  value  and  without  notice  of  the  lost  deed. 
Lloyd  V.  Simons,  90  Minn.  237,  95  N.  W.  903.  For  evi- 
dence proving  the  execution  and  delivery  of  a  lost  deed  and 
showing  diligent  search  for  the  same,  see  Kenniff  v.  Caul- 
field,  140  Cal.  34,  73  Pac.  803.  The  rule  as  to  diligent  search 
is  laid  down  as  follows:  "The  general  rule  concerning 
proof  of  a  lost  instrument  is  that  reasonable  search  shall 
be  made  for  it  in  the  place  where  it  was  last  known  to  have 
been,  and  if  such  search  does  not  discover  it,  then  inquiry 
should  be  made  of  persons  most  likely  to  have  its  custody, 
or  who  have  some  reason  to  know  of  its  whereabouts.  The 
party  must  show  that  he  has  in  good  faith,  and  to  a  reason- 
able degree  made  an  effort  to  discover  the  instrument,  and 
to  that  end  has  exhausted  all  sources  of  information  and 
means  of  discovery  which  were  open  to  him,  and  which  in 
the  nature  of  the  case,  were  possible.  No  fixed  rule  as  to 
the  necessary  proof  to  establish  loss,  or  what  constitutes 
reasonable  search,  can  be  formulated. 

Sec.  124,  Replevin  for.  In  North  Carolina  replevin 
"Will  lie  for  the  wrongful  retention  of  title  deeds  in  cases 
where  the  determination  of  the  title  to  the  land  conveyed 
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by  the  deeds  is  not  involved.    Pasterfield  v.  Sawyer,  132  N. 
C  258,  143  S.  E.  799, 

Sec.  125.  Definitioas.  Sec.  240,  Ch.  547,  of  the  laws 
t)f  1896,  defining  real  property,  etc.,  is  amended  by  N.  Y. 
Laws  of  1905,  ch.  449.  Sec.  46  of  ch.  29,  of  the  code,  defin- 
ing real  estate  and  real  property  is  amended  by  W.  Va. 
Acts  of  1905,  Ch.  38.  Where  a  deed  conveyed  "all  the  sur- 
face of  the  said"  tract  of  oil  lands  the  word  "surface"  was 
construed  to  mean  the  surface  or  agricultural  part  of  the 
land.  Williams  v.  South  Penn.  Oil  Co.,  52  W.  Va.  181,  43 
S.  E.  214. 


DESCiNT 

Sec.  126.     In  general     Descent  of  real  estate  of  de- 
ceased persons  is  provided  for  by  Cal.  St.  1905,  Ch.  449. 
Kentucky    Statutes    1903,    section    3896,    with    regard    to 
descent  and  distribution  construed.     Buckner's  Admrs.  v. 
Buckner     (Ky.     1905),     87     S.     W.     776.      Mississippi 
Code  1892,  1 55 1,  as  to  the  descent  of  property  exempt  by- 
law construed.    Martin  v.  Martin,  84  Miss.  553,  36  So.  523. 
Sec.  I,  of  an  act  to  regulate  the  descent  of  estates  of  de- 
ceased persons,  approved   Mch.  6,   1901,   is   amended   by 
Nevada  Laws  of  1903,  Ch.  125.     Sec.  5577  of  B.  and  C.'s 
Annotated  Codes  and  Statutes,  relating  to  descent  and  dis- 
tribution, is  amended  by  Or.  Laws  of  1905,  Ch.  184.    Sec. 
"6  of  "an  act  directing  the  descent  of  real  estates,"  approved 
Apl.  16,  1847,  providing  for  descent  to  remote  degrees  of 
consangunity,  is  amended  by  N.  J.  Laws  of  1905,  ch.   195, 
Sec.  288,  ch.  547,  of  the  laws  of  1896,  relating  to  descent 
to  brothers  and  sisters  of  father  and  mother  and  their  de- 
scendants and  gjand-parents,  is  amended  by  N.  Y.  Laivs 
of  1904,  Ch.  106. 

Sections  3279  and  3276  of  the  Code,  relating  to  the  in- 
heritance of  children  bom  after  the  making  of  a  will,  are 
respectively  repealed  and  amended  by  Iowa  Acts  of  1904, 
Ch.  120.  N.  J.  Gen.  St.,  p.  3760,  par.  19,  §  21,  providing 
that  after  born  children  not  provided  for  nor  disinherited 
by  the  will  shall  succeed  to  rights  in  the  estate  they  would 
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have  received  if  the  father  had  died  intestate,  construed. 
Kidder's  Exor's.  v.  Kidder  (N.  J.  Eq.  1903),  56  Atl.  154. 

Under  Conn.  Gen.  St.  1902,  §  398,  providing  for  the 
descent  of  ancestral  real  estate  where  the  owner  died  leav- 
ing no  brothers  and  sisters  and  there  were  no  children  of 
the  ancestor,  the  mother  of  the  owner  cannot  take  as  his 
legal  representative  for  the  words  of  the  statute  mean  lin- 
eal descendants  only  and  do  not  include  parents.  In  re 
Tuttles  Estate,  jy  Conn.  310,  59  Atl.  44,  Curtis's  Appeal. 
Under  N.  C.  Rev.  St.,  c.  38,  rule  6  in  the  canons  of  des- 
cent, and  Code  1883,  §  1281.  The  rule  of  the  common  law 
forbidding  lineal  ascent  of  inheritance  is  abolished;  hence 
where  a  daughter  inheriting  land  from  her  father  died  in 
the  life  time  of  the  mother,  she  became  the  propositus  or 
stock  from  which  the  inheritance  lineally  ascended  to  her 
mother,  and  the  latter  was  entitled  to  it  rather  than  the 
father's  heirs.  Weeks  et.  al.  v.  Quinn  (N.  C.  1904), 
47  S.  E.  596.  Ohio  Laws  1890,  p.  66,  providing  for  the 
descent  of  property  purchased  with  the  proceeds  of  ances- 
tral property,  construed  and  applied  to  descent  of  ground 
rents."    McCammon  v.  Cooper,  69  Ohio  366,  69  N.  E.  Rep. 

658. 

It  was  held  that  the  written  declaration,  or  admission, 
of  mere  capacity  of  heirship,  made  by  the  descendants  of 
the  deceased  does  not  constitute  an  acceptance  of  his  suc- 
cession. Where  those  who  call  themselves  heirs  claim 
nothing  and  take  no  action  to  assert  their  rights  as  such 
and  neither  oblige  nor  contract  as  such,  no  acceptance  can 
be  inferred.    Griffin  s.  Burns,  109  Lou.  216,  33  So.  201. 

When  the  following  facts  appeared;  A  by  will  devised 
land  to  his  sons,  A  and  T.,  after  the  death  of  M,  his  wife, 
'*to  be  equally  divided  in  acreage."  M  survived  her  hus- 
band, her  son  T  and  his  child  T  and  then  died.  T  died 
intestate,  leaving  surviving  his  widow  E  and  infant  child 
and  brothers  and  sisters. — It  was  held  that  under  North 
Carolina  Code,  section  1281,  "the  infant  son  (of  the  widow 
(E)  at  the  time  of  his  death  though  it  occurred  when  the 
particular  estate  of  freehold  was  still  outstanding,  had  that 
right,  title  or  interest  in  the  inheritance,  remainder  as  it 
was,  which  in  law  is  deemed  to  be  a  sufficient  seisin  to 
create  stock  of  inheritance  in  him ;  and  he,  having  died, — 
without  any  issue  capable  of  inheriting,  nor  brother,  nor 
sister,  nor  the  issue  of  such,  the  inheritance — vested  in — 
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E — ^and  she  is  the  owner  of  the  land  as  between  herself  and 
the  plaintiffs."  (J.  and  others,  the  collateral  heirs  of  the 
father  of  the  original  testator).  Early  v.  Early,  134  N.  C. 
258,  46  S.  E.  503.  The  common  law  rule  "Seisina  facit  stip- 
ilem,"  is  now  abrogated  in  W.  Va.  (I  Lomax  Dig.  594  and 
Code  1899,  c.  78),  and  whatever  title  or  right  the  ancestor 
has  descends  to  the  heir ;  and  if  he  has  title  and  possession, 
both  pass  to  the  heir  without  need  of  entry  on  his  part,  and 
if  title  only,  title  passes  without  possession;  hence  in  a 
case  where  land  descended,  from  an  ancestor  seized  and 
possessed  to  several  co-partners,  the  husband  of  one  though 
neither  he  nor  his  wife  ever. entered  upon  the  land,  may  claim 
curtesy  therein ;  she  being  "seised  in  fact"  not  merely  in  law. 
Bragg  V.  Wiseman  et  al  (W.  Va.  1904),  47  S.  E.  90. 

A  daughter  received  from  her  father,  who  had  been  her 
tutor  and  who  had  continued  to  transact  her  business  after 
she  became  of  age,  property  worth  $13,000.  At  the  time 
he  was  over  70  years  of  age  and  had  been* a  widower  40 
years,  the  transactions  took  the  form  of  sales,  just  prior 
to  which  he  had  acknowledged  his  indebtedness  to  the 
extent  of  $6,000.  In  an  action  by  the  tutrix  of  a  child  born 
after  these  transfers  to  have  the  property  brought  into  the 
succession  and  subjected  to  collation  or  to  reduction  to 
secure  the  legitime  of  the  younger  daughter,  it  was  held — 
that  the  property  was  vested  in  the  older  child,  but  that 
even  if  it  could  not  be  subjected  to  collation  it  must  be 
subject  to  reduction  and  to  payment  in  money  of  the  legit- 
ime of  the  younger.  The  $6,000  should  be  deducted  as 
a  debt  due  from  the  father  to  the  older  child.  Succession  of 
Lamotte,  34  South  122,  no  La.  42. 

Sec.  127.  Adopted  children.  Adopted  children  are 
given  right  to  inherit  by  Col.  Laws  of  1903,  Ch.  181,  Sec.  3. 
Louisiana  Statutes  as  to  the  rights  of  adopted  children  to 
inherit  construed.  Cunningham  v.  Lawson,  in  La.  1024, 
36  So.  107.  Orders  of  a  court  declaring  children  adopted 
and  capable  of  inheriting  from  the  person  adopting  them, 
fix  the  status  of  the  children  and  cannot  be  attacked 
collaterally.  Sossey  v.  Brown  et.  al.  (Ga.  1904),  47  S. 
E.  350.  In  Michigan,  under  Comp.  Laws,  §  8780,  it  is 
held  that  an  adopted  child  is  the  heir  of  his  adoptive  par- 
ents only  in  the  sense  that  he  is  entitled  to  inherit  from 
them,  and  not  in  the  sense  that  he  is  the  heir  of  their  kin- 
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dred  or  entitled  to  inherit  from  their  kindred  by  right  of 
representation.  Van  Derlyn  v.  Mack  (Mich.,  1904), 
100  N.  W.  Rep.  278.)  See  the  opinion  for  a  discussion  of 
the  varying  statutes  and  decisions  on  this  subject).  In 
Illinois  where  an  illegitimate  child  dies  possessed  of  land 
inherited  from  its  mother,  which  mother  was  an  illegiti- 
mate child  legally  inherited  the  land  from  her  adoptive 
mate  child  legally  adopted  and  who  inherited  the  land  from  her 
ive  parents  not  to  the  heirs  of  her  natural  grandmother.  The 
same  is  true  where  the  land  was  sold  by  the  adopted  child 
and  the  proceeds  kept  intact.  The  descent  of  property  in 
such  a  case  is  governed  by  I  Starr  &  C.  Ann.  (Illinois)  St. 
1869,  section  6,  and  not  by  the  general  statutes  of  descent, 
2  Suit  &  C  Ann.  (111.)  St.  1896,  p.  1429.  Swick  v.  Cole- 
man (111.  1905),  75  N.  E.  Rep.,  807. 

Sec.  128.    Half-bloods,  Bastards  and  children  of  slaves. 

Under  Pa.  Act,  April  8,  1833,  (P.  L.  318,  §§  6  &  9), 
a  half  brother  of  an  intestate  was  held  to  take  land  to  the 
exclusion  of  intestate's  paternal  uncles  and  aunts.  Banes 
V.  Finney,  209  Pa.  191,  58  Atl.  136.  Kansas  Gen.  St.  1901, 
§§  2522,  2530,  relating  to  descent  and  distribution  among 
heirs  of  the  half  blood  construed.  Tays  v.  Robinson,  68 
Kan.  S3,  74  Pac.  623.  Descent  of  property  to  children  and 
collaterals  of  the  half  blood  is  regulated  by  Col.  Laws  1903, 
Ch.  181,  Sec.  3. 

Under  Shannon's  Code  (Tenn.),  §  4166,  the  legitima- 
tion of  a  bastard  child  does  not  prevent  property  which  he 
inherited  from  his  father  from  descending  to  his  mother. 
Scott  V.  Wilson,  1 10  Tenn.  175,  75  S.  W.  Rep.  1091.  Rule 
of  descent  for  illegitimates  is  contained  in  Col.  Laws  1903, 
Ch.  181,  Sec.  7.  Sec.  i  of  an  act  relating  to  the  descent  of 
real  estate,  approved  Mch.  9,  1877,  is  amended,  as  to  the 
descent  of  lands  of  illegitimates,  by  N.  J.  Laws  of  1905, 
Ch.  114.  Under  act  of  Cong.  Feb.  28,  1891,  c.  383,  the  valid- 
ity of  Indian  marriages  is  recognized  and  the  issue  thereof 
is  deemed  legitimate  to  determine  the  descent  of  land. 
Kalyton  v.  Kalyton  (Or.  1903),  74  Pac.  491.  In  suits 
by  heirs  to  recover  lands  conveyed  by  the  ancestor  to  his 
mistress  or  bastard  child,  under  the  provisions  of  Code, 
§  2368,  defendants  may  defeat  plaintiffs'  case  by  contradic- 
tory testimony,  or  by  showing  valuable  consideration  paid 
for  the  property  or  independent  title  arising  from  other 
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facts,  and  such  questions  should  be  submitted  to  the 
jury,  whose  finding  thereon  is  conclusive.  Williams  et.  al. 
V.  Harford  et.  al.,  67  S.  C.  296,  45  S.  E.'  207. 

Sec.  Z29.    Descent  to  surviving  husband  or  wife — Stat- 
utes construed.     Kirby's  Arkansas   Digest,  Section  2709, 
construed  and  it  was  held  that  where  a  husband  leaves  real 
property  which  was  a  new  acquisition  and  not  an  ancestral 
estate,  his  widow,  there  being  no  creditors  or  children, 
takes  one-half  of  the  husband's  estate  both  real  and  per- 
sonal.    An  agreement  made  between  the  widow  and  her 
husband's  mother"  by  which  the  widow,  thinking  she  was 
only  entitled  to  a  third  interest  in  the  land  as  dower,  set 
off  two-thirds  to  her  mother-in-law,  was  accordingly  set 
aside  because  without  consideration  and  based  on  a  mis- 
take of  law.    Ferry  v.    Logue    (Ark.    1905),    87    S.    W. 
119.    The  descent  of  property  to  husband  or  wife  is  regu- 
lated by  Col.  Laws  1903,  Ch.  181,  Sec.  i.    Under    Comp. 
Laws  Cherokee  Nation,  1892,  §  518,  p.  267,  providing  that 
the  property  of  intestates  shall  descend  in  equal  parts  to 
the  husband  or  wife  and  the  children  of  such  intestates  and 
their  descendants  the  property  of  an  intestate  whose  chil- 
dren have  died  childless,  passes  to  the  widow;     Nivens  v. 
Nivens    (Ind.   Ter.    1903),   76   S.    W.    Rep.    114.     Under 
Iowa   Code ,  §  3366,   a   widow   is   not   entitled   to  dower 
in  land  conveyed  prior  to  marriage  by  her  husband  to  his 
heirs.     Burgoon  v.  Whitney,  121  Iowa  76,  95  N.  W.  229. 
Section  3379  of  the  code,  fixing  the  interest  of  a  widow  in 
her   husband's   realty,    construed    and    applied.     Wild    v. 
Toms,  123  la.  747,  99  N.  W.  700.    A  surviving  husband  of 
a  woman  who  at  her  death  left  a  child  by  a  former  mar- 
riage but  no  children  by  her  last  husband  has  no  right  of 
usufruct  in  her  estate,  paraphernal  or  in  community.    Sue- 
session  of  Emonot,  109  La.  359  ,  33  So.  368.    Missouri  Re- 
vised Statutes  of  1899,  section  2943,  with  regard  to  widow's 
right  of  election  to  take  one-half    of    her   .husband's    land, 
subject  to  debts,  in  lieu  of  dower,  construed.    Nash  v.  Nash, 
(Mo.  1905),  87  S.  W.  93,  la.  Code,  §  3386,  providing  that 
a   murderer    shall    not    inherit    from    the    person    mur- 
dered, does  not  apply  to  a  wife  who  murders  her  husband, 
as  the  wife  takes  her  distributive  share  as  a  matter  of  con- 
tract and  of  right,  and  not  by  inheritance.     In  re  Kuhn's 
Estate  (La.  1904),  loi  N.  W.Rep.  151. 
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Sec  130.  Advancements.  The  method  of  determining 
the  amount  of  advancements  to  children  of  a  testator  is 
provided  by  Col.  Laws  1903,  Ch.  181,  Sec.  4.  Cobbey's 
Ann.  Neb.  St.  1903,  §  4937,  construed  and  applied— what 
constitutes  an  advancement.  Lodge  v.  Fitch  (Neb.  1904), 
loi  N.  W.  Rep.  338.  It  is  held  in  Virginia  that  heirs 
who,  in  consideration  of  advancements  made  to  thqm, 
release  their  claim  to  property  which  the  ancestor  may 
thereafter  acquire,  are,  notwithstanding  such  releases,  en- 
titled to  share  therein  equally  with  the  other  heirs.  Head- 
rick  v.  McDowell  et.  al.,  102  Va.  124,  45  S.  E.  804. 

Sec.  131.    Rights  of  creditors  against  heirs  and  devisees. 

A  creditor's  right  to  have  decedent's  realty  applied  to  the 
payment  of  his  claim  will  be  forfeited  by  unexplained  delay 
on  his  part  for  14  years,  especially  where  during  this  time 
he  has  been,  as  executor,  in  possession  of  the  property, 
enjoying  its  rents  and  profits  and  without  applying  the 
same  on  the  personalty  to  the  satisfaction  of  the  debts  of 
the  estate.  James  et.  al.  v.  Gibson  et.  al.  (Ark.  1904), 
84  S.  W.  455.  If  a  creditor  of  an  heir  seeks  to  set 
aside  an  alleged  fraudulent  conveyance  by  him  of  property 
received  from  his  ancestor,  which  he  devised  by  will,  he 
may  amend  his  petition  so  as  to  subject  the  property  to 
his  claim  under  Ky.  St.  1899,  §  2088,  providing  that  prop- 
erty in  the  hands  of  a  devisee  shall  be  liable  for  the  debts 
of  the  testator.  John  Shillito  Co.  v.  Keith  (Ky.  1903), 
76  S.  WW.  Rep.  371.  When  a  father  died  leaving  a  son 
and  both  father  and  son  had  creditors,  it  was  held  that  the 
father's  creditors  had  priority  over  those  of  the  son  as  to 
the  land  left  by  the  father.  Anderson  v.  Anderson's  Guar- 
dian (Ky.  1905)  87  S.  W.  810.  It  was  held  that 
heirs  can  only  obtain  possession  of  the  property  inherited 
upon  pa3rment  of  the  debts  or  by  giving  security  to  the 
creditors.  Succession  of  Willis,  109  La.  281,  33  So.  314. 
If  a  will  direct  that  all  testator's  property  be  sold  and  after 
payment  of  his  debts  and  provision  for  his  wife  the  pro- 
ceeds be  divided  among  his  children,  and  that  the  executor 
have  power  to  sell  the  real  estate,  the  children  take  nothing 
except  as  residuary  legatees  of  the  proceeds  of  the  sale 
of  the  property  after  the  debts  have  been  paid,  and  any 
purchasers  from  them  take  the  land  with  notice  of  the  fact 
tiiat  it  may  be  sold  to  satisfy  claims  of  creditors.    Section 
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2o66,  Ky.  Stat,  1899.  Hurst  v.  Davidson,  116  Ky.  351,  76 
S.  W.  Rep.  37.  Section  2087,  Ky.  Stat.  1899,  providing  that 
an  heir  or  devisee  who  aliens  the  estate  descended  or  de- 
vised, shall  be  liable  to  creditors  of  the  estate  for  the  value 
thereof,  and  that  the  estate  in  the  hands  of  bona  fide  pur- 
chasers shall  not  be  liable  unless  action  is  brought  within 
six  months  after  the  estate  is  devised  or  descended,  held 
inapplicable  where  land  is  devised  by  the  testator  to  the 
executor  to  be  sold.  Hurst  v.  Davidson,  116  Ky.  351,  76 
S.  W.  Rep.  37.  ' 
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Sec.  132.    Certainty — ^Plats  and  sections — Designation 
of  premises.    A  town  plat  which  states  that  it  is  located  on 
ground  in  Boone  jto.;  on  the  southeast  quarter  of  section 
12,  range  13  and  township  48  north,  and  on  that  part  of  said 
quarter  section  on  which  the  house  of  Hannah  Hardin  then 
stood,  by  means  of  which  as  a  starting  point  a  line  was  es- 
tablished for  the  west  line  of  Fifth  street,  between  Broad- 
way and  Locust,  from  which  line    as  a  base  could  be  run 
measured  and  located  upon  the  ground  the  true  lines  of 
every  street,  alley  and  lot  laid  down  on  the  plat,  effectively 
locates  itself  and  is  nof  a   mere  "checkerboard   picture.*' 
City  of  Columbia  v.  Bright,  179  Mo.  441,  79  S.  W.   151. 
It  was  held  that  a  description  of  a  lot  of  land  in  an  assess- 
ment roll  as  "lot  I  Assessor's,  Pierson"  was  insufficient  to 
make  valid  a  tax  deed  as  it  appeared  that  there  was  no 
"Assessor's  Pierson"  map  on  record,  but  there  were  maps 
recorded  as  "Assessor's  Plat  of  C.  F.  Pierson's  Addition  to 
Pierson,"  and  "Assessor's  Subdivision  of  E.  J4  N.  E.  J4  ^^^  N- 
E.  j4  of  S.  E.  J4  of  Sec.  33,  and  14  S.  R.  28  E  at  Pierson'*  re- 
spectively.   The  assessment  also  was  for  the  same  reason  in- 
valid.      Miller    v.    Lindstrom,     (Fla.    1903),    33    So.    521. 
In   Georgia  an  instrument  dated  "Atlanta,  Ga.,  Sept.    15, 
1876,"  and  describing  certain    land    as  follows,  "my  lot   50 
front  of  Fortune  street  running  back  155  feet,  joining  on 
the  north  side  by  Murden  and  on  the  south  side  by  Hor- 
ton,"  was  held  not  to  be  void  for  want  of  a  sufficient  descrip- 
tion of  the  property.     Horton  v.  Murden,  117  Ga.  72,  43 
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S.  £.  786.  A  deed  describing  land  as  situated  in  a  certain 
town  but  failing  to  name  the  county  or  state  is  not  void 
for  insuflSciency  of  description  where  by  reference  to  other 
parts  of  a  deed,  as  for  example  to  the  description  of  the 
residence  of  the  grantor  or  grantee,  it  is  plain  in  what 
county  and  state  the  town  named  lies.  Wilder  v.  Aurora, 
DeK.  &  R.  Electric  Traction  ,Co.  (111.  1905),  75  N. 
E.  Rep.  194.  The  description  of  land  in  a  mortgage  and 
in  a  decree  of  foreclosure  is  sufficient  where  the  sheriff  can 
readily  ascertain  therefrom  the  parcel  ordered  to  be  sold, 
and  the  surveyor  can  easily  locate  it.  Godfrey  v.  White,  32 
Ind.  App.  265,  69  N.  E.  Rep.  688.  The  following  descrip- 
tion of  land  contained  in  a  complaint  for  partition  was  held 
sufficient :  "Situate  in  Oakland  Township,  County  of  Ala- 
meda, State  of  California,  and  described  as  follows,  to-wit: 
The  westerly  one-half  of  lot  nine  in  Block  D  as  the  same  is 
delineated  and  so  designated  on  a  certain  plat  entitled 
'Map  of  Klinkerville  Tract,'  filed  March  21,  1899,  ^^  ^^^ 
office  of  the  County  Recorder  of  Alameda  County,  Califor- 
nia." Home  Security  Bldg.  &  Loan  Ass'n.  v.  Western  Land 
&  Title  Co.,  145  Calif.  217,  78  Pac.  626.  A  deed  of  levee 
commissioners  described  land  as  in  the  west  half  of  the  south- 
east quarter  of  a  certain  section  and  in  L  county,  although 
seven  acres  of  it  was  actually  in  S.  county.  Held — In  accord- 
ance with  the  maxim  "Falsa  demonstratio  non  nocet"  the  title 
to  the  whole  tract  passed.  Morrison  v.  Casey,  34  South.  145. 
82  Miss.  522. 

A  deed  describing  land  to  be  conveyed  as  "the  east 
side  (except  the  southeast  corner)  of,"  etc.,  describing  a 
certain  section  "containing  11 5. 15  acres"  is  void  for  uncer- 
tainty. Alleman  v.  Hammond,  209  111.  70,  70  N.  E.  Rep. 
661.  A  description  of  a  lot  of  land  in  the  vicinity  of  a  town 
containing  100  varas  square  is  insufficient  where  it  appears 
that  there  were  more  than  200  such  100  varas  lots,  although 
it  appears  that  one  of  the  predecessors  in  title  *was 
in  possession  of  one  of  the  lots.  Gwyn  v.  Cale- 
garis,  139  Cal.  384,  73  Pac.  851.  Under  Alabama  Code, 
158,  with  regard  to  a  petition  to  sell  lands  of  a  decedent 
to  pay  debts,  it  was  held  that  the  following  description  was 
defective:  "50  acres  on  the  east  side  of  the  W.  J4  of  the 
S.  E.  %  of  section  15,  and  fractional  N.  W.  end  of  N.  E.  % 
of  section  22,  all  in  township  18,  range  3  east,  containing 
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75  acres,  and  situated  in  the  counties  of  Hale  and  Marengo» 
Alabama."  Kornegay  v.  Mayer,  135  Ala.  141,  33  So.  36. 
The  description  of  land  in  a  deed  as  "Lot  I  Col.  W.  Co."  is 
too  indefinite  and  uncertain  where  the  correct  description 
is  "Lot  one  (i)  in  the  Columbus  Wheel  Company  and  M. 
T.  Reeves*  addition  to  the  city  of  Columbus,"  and  under 
Burns'  Rev.  St.  1901,  §  8631,  the  sale  for  taxes  of  a  lot  after 
advertisement  with  such  a  description  is  invalid.  Brown 
V.  Reeves  &  Co.,  31  Ind.  App.  517,  68  N.  E.  Rep.  604.  In 
a  deed  at  a  sheriff's  sale  the  property  was  described  as 
follows:  A  certain  tract  of  land  comprising  1,400  acres 
lying  and  being  situate  at  and  upon  the  northeast  corner 
of  the  league  of  land  upon  which  the  city  of  H.  is  located. 
The  person  whose  land  was  sold  owned  none  in  the  north- 
east corner  but  did  own  some  included  within  a  square 
survey  of  1,400  acres  having  the  northeast  corner  for  its 
beginning  point  and  the  northern  and  eastern  lines  of  the 
league  as  two  of  its  sides.  Held— The  description  was  not 
so  certain  that  bidders  could  see  that  the  tract  referred  to 
was  to  be  in  a  square  or  could  in  any  way  find  out  what 
was  offered.  Edrington  v.  Hermann,  97  Tex.  193,  yy  S. 
W.  Rep.  408.  The  fact  that  a  petition  to  enforce  taxes 
correctly  describes  land  does  not  cure  an  inaccurate  de- 
scription on  the  assessor's  books  which  is  required  by  the 
Missouri  law  (Rev.  St.  1889,  §  7555).  Under  the  Missouri 
law  (Rev.  St.  1889,  §  7555)  requiring  the  third  column  of 
the  assessor's  real  estate  book  to  contain  an  accurate  de- 
scription of  the  land  by  the  smallest  legal  subdivisions,  a 
correct  description  is  essential  to  a  valid  description  and 
the  owners  of  land  are  not  estopped  from  denying  the  ac- 
curacy of  the  description  of  the  land  by  the  fact  that  they 
furnished  the  assessor  with  such  description.  State  v.  Bur- 
rough,  174  Mo.  700,  74  S.  W.  610. 

A  devise  of  "the  grounds  and  buildings  composing  my 
livery  stable  property  in  B."  sufficiently  describes  the  prop- 
erty. Lander  v.  Lander  (111.  1905),  75  N.  E.  Rep.  487. 
In  a  deed  which  describes  the  land  as  that  formerly 
owned  by  my  husband,  then  as  the  land  usually  known 
as  the  "W"  farm,  and  as  containing  314  acres,  and  then  as 
bounded  on  the  north  by  lands  of  H.,  on  the  east  by  lands 
of  S.,  and  on  the  west  by  O.,  and  then  as  known  by  the 
following  numbers,  calling  for  quarter  sections  and  frac- 
tions thereof,  applying  to  five  tracts  only  two  of  which 


219  CERTAINTY  §  182 

were  contiguous  and  contained  only  i6i  acres,  the  inten- 
tion of  the  grantor  to  convey  all  the  land  of  her  husband 
toown  as  the  "W.  Farm"  must  prevail  over  the  call  for 
fractional  parts  of  sections.  Whitaker  v.  Whitaker,  175 
Mo.  I,  74  S.  W.  1029.  It  was  held  that  a  description  in  a 
deed  as  follows  ''ten  acres  of  land,  situated  in  Rutland 
district,  where  I  now  reside,"  was  not  too  indefinite  where 
the  parol  evidence  showed  that  at  the  date  of  the  execution 
of  the  deed  the  grantor  lived  in  the  district  on  a  tract  com 
taining  exactly  ten  acres.  Brice  v.  Sheffield,  118  Ga.  1^28, 
44  S.  E.  843.  It  was  held  that  a  deed  "describing  the  land 
conveyed  as  'lying  in  the  County  of  Wise' — only  conveyed 
a  right  of  way  through  such  part  of  the  grantor's  land  as 
Kes  in  Wise  County."  Flanary  v.  Kane,  102  Va.  547,  46 
S.  E.  312.  Where  a  deed  described  the  land  conveyed  as 
the  "property  known  as  the  J.  J.  Martin  plantation,  em- 
bracing" a  certain  section  "except"  certain  pieces,  it  was 
held  that  the  second  clause  did  not  "limit  or  restrict"  the 
first  clause  and  the  deed  conveyed  all  of  the  plantation 
except  such  as  was  specifically  excepted  in  the  deed.  Mar- 
tin V.  Urquhart,  72  Ark.  496,  82  S.  W.  835.  The  description 
in  a  deed  of  all  the  lands  "belonging  to  the  separate  estate 
of  P.,"  was  held  merely  to  distinguish  the  land  conveyed 
from  that  which  might  belong  to  P.'s  husband  and  not  to 
qualify  the  conveyance  or  prevent  it  from  taking  effect 
upon  delivery.  Garner  v.  Boyle,  97  Tex.  460,  79  S.  W. 
1066.  A  deed  running  "one  hundred  and  fifteen  feet  (115) 
to  McCutcheon  line  and  from  southeast  corner  of  factory 
on  Clay  and  running  with  said  street  ten  (10  feet)  to  Raw- 
leigh's  corner.  Said  alley  being  west  of  and  adjoining  the 
lot  herein  conveyed,  said  lot  as  conveyed  being  fifty  feet 
front  on  Sixth  street  by  no  feet  in  depth  to  said  alley" 
*  *  *  Left  on  its  face  but  five  feet  for  the  alley.  The 
grantee  brought  a  bill  for  specific  performance,  claiming 
that  the  grantor  should  remove  five  feet  of  his  building. 
Held— The  lot  conveyed  must  stop  where  the  natural  visi- 
ble object,  viz.,  the  ten  foot  alley,  was.  An  alley,  ten  feet 
wide,  should  be  opened  beside  the  factory.  McCutcheon's 
Heirs  v.  Rawleigh  (Ky.  1903),  76  S.  W.  50.  Where 
the  words  "just  to  the  forks  of  the  creek"  were  used  in  a 
deed  and  the  parol  evidence  showed  that  the  word  "just" 
was  used  for  "thence"  by  mistake  the  jury  would  be  justi- 
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fied  in  giving  the  words  that  interpretation.  Ashcraft  v. 
Cox  (Ky.  1903),  76  S.  W.  Rep.  121. 

Where  a  description  in  a  bond  for  title  was  as  follows  : 
"I  have  to-day  sold  to — P.  a  certain  tract  of  land  in  T. 
County,  Alabama,  described  as  follows.  "234  acres  of  the 
cast  half  of  section -21,  township  22,  range  24,  bounded  on 
the  north  by  land  of  G.  V.,  on  the  east  by  land  of  S.  H.  H. 
and  B.  H.  on  the  south  by  the  H.  and  G.  B.  lands,  on  the 
•west  by  the  lands  of  E.  B.  and  I.  W.  H. ;"  and  the  price 
was  not  estimated  by  the  acres  but  was  $700  in  gross 
for  the  tract,  it  was  held  that  as  the  tract  was  bounded 
on  all  sides  "by  definite  boundaries,  rendering  it  certain, 
and  identifying  it  specifically — ^the  mention  of  the  number 
of  acres — was  a  mere  matter  of  description  and  not  of  the 
essence  of  the  contract."  Pearson  v.  Heard,  135  Ala.  348, 
33  So.  673. 

It  was  held  that  in  re-establishing  a  boundary  line 
between  two  lots  of  land  where  indications  fail,  the  rule,  as 
in  surveying,  is  to  reach  the  point  of  destination  by  the 
shortest  distance.    Loenard  v.  Smith,  in  La.  1008,  36  So. 

lOI. 

Where  the  owner  of  the  north  half  of  a  certain  section 
of  land  sold  "80  acres  off  the  west  portion  of  the  north 
half,"  the  line  to  be  afterwards  surveyed  so  as  to  join  "the 
loo  acres  sold — ^to  M,"  it  was  held  that  the  latter  clause  was 
the  controlling  call  of  the  title.  Kellogg  v.  McFatter,  in 
La.  1037,  36  So.  112. 

Where  there  is  a  difference  between  the  description  in 
an  act  of  sale  of  immovable  property  and  a  diagfram  pre- 
pared under  the  direction  of  the  seller  with  reference  to 
which  the  sale  is  made,  it  is  held  that  as  the  seller  put  the 
buyer  into  possession  ,in  accordance  with  the  diagram, 
which  was  the  property  both  parties  really  intended  to  buy 
and  sell,  a  person  who  years  later  buys  from  the  heirs  of 
the  seller,  without  a  warranty  and  with  an  agreement 
against  the  return  of  the  price,  stands  in  no  better  position 
than  the  original  seller  and  cannot  recover  any  part  of  the 
property,  relying  on  the  error  in  description.  Gray  v.  Coco, 
113  La.  33,  36  So.  878.    See  also  Boundaries  ante  §  50. 

Where  the  plaintiffs  bought  the  land  which  formed  the 
comer  of  Carondelet  and  Perdido  streets,  alleged  to  meas- 
ure 31  feet  on  Perdido  and  100  feet  deep  on  Carondelet 
streets,  and  as  a  matter  of  fact  the  lot  only  measured  21 
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feet  on  Perdido  street,  it  was  held  that  as  the  sale  was  not 
-per  aversionem  there  could  be  no  diminution  of  the  price  but 
the  difference  between  the  two  measurements  should  be 
simply  deducted  from  the  price.  Favrot  &  Livaudais  v. 
Stauffer,  112  La.  158,  36  So.  307. 

It  was  held  that  a  conveyance  of  "two  acres  of  land 
lying  in  the  west  half  of  section  24,  township  18,  range  29, 
situated  on'the  southwest  part  and  on  line  of  said  property, 
known  as  Silas  place,  situated  in  Lee  County,  Alabama" 
was  not  "void  on  its  face  for  uncertainty  of  description." 
Seymour  v.  Williams,  139  Ala.  414,  36  So,  187. 

It  was  held  that  a  recorded  deed  of  "the  J4  of  the  N* 
E  J4  of  Sec.  3,"  was  not  constructive  notice  to  a  subsequent 
purchaser  of  "what  was  intended  to  be  conveyed"  and  "the 
description — was  defective."  Simmons  v.  Hutchinson,  81 
Miss.  351,  33  So.  21. 

The  description  in  a  mortgage  was  as  follows:  "My 
entire  undivided  one-tenth  interest  in  about  275  acres  of 
land,  also  my  entire  undivided  one-tenth  interest  in  the 
personality  of  E.  J.  Rawlings,  deceased,  of  Harrison  Coun- 
ty, Kentucky."  It  was  held  that  the  "description  in  it- 
self indicated  where  the  land  intended  to  be  conveyed  was 
located,  and  from  whom  and  how  its  title  was  derived,"  the 
exact  estate  could  easily  be  ascertained  and  the  deed  is  not 
void  for  indefiniteness.  Field  v.  E.  T.  Fish  &  Co.  (Ky. 
1904),  82  S.  W.  376. 

Sec.  133.  Reservations.  A  patent  in  which  the  descrip- 
tion closes  with  the  words  "platting  out  of  the  survey  all 
lands  heretofore  surveyed"  excludes  from  the  grant  older 
surveys,  but  the  patent  is  valid  as  to  all  land  embraced 
within  it  not  theretofore  surveyed.  Bryant  v.  Kendall, 
(Ky.  1904),  79  S.  W.  186.  A  deed  of  twenty  acres, 
reserving  "one  acre  heretofore  sold  from  said  tract,"  gives 
the  grantee  only  nineteen  acres  although  at  the  time  only 
one-half  acre  had  been  granted  out  of  it,  where  the  price 
paid  and  other  circumstances  show  that  it  was  the  under- 
standing of  both  parties  that  only  nineteen  acres  should 
be  conveyed.  Hughes  v.  South  Bay  School  District  No.  11, 
32  Wash.  678,  73  Pac.  778. 

Sec.  134-  Evidence  in  aid  of  descriptions.  Where  the 
words  of  description  in  a  deed  are  so  general  that  what 
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was  meant  by  them  cannot  be  ascertained  from  the  deed 
itself,  parol  evidence  and  the  actual  occupation  and  use  of 
the  land  under  the  deed  is  admissable  to  determine  the 
boundaries.     Groves  v.  Broughton,  185  Mass,  174,  69  N. 
E.  Rep.  1083.     Where  land  is  not  sufficiently  described  to 
identify  it  in  a  contract  for  sale  and  purchase,  evidence  of 
former  negotiations  in  no  way  connected  with  the  transac-  • 
tion  in  question  is  inadmissible  to  locate  the  land.     Farth- 
ing V.  Rochelle,  131  N.  C.  563,  43  S.  E.  i.     It  was  held  that 
where  a  deed  conveyed  land  situated  in  a  town  and  known 
on  the  town  plat  as  "lot  No.  30,  Block  7,"  the  identity  of 
the  plot  may  be  proved  by  parol  and  become  incorporated 
into  the  deed.    Construction  of  the  terms  of  the  deed  is  for 
the  court  but  the  appUcation  of  the  description  to  the  land 
is  for  the  jury.     Snooks  v.  Wingfield,  52  W.  Va.  441,  44 
S.  E.  277,    When  the  description  of  a  corner  in  a  deed  was 
as  follows:     "Beginning  opposite  Uriah  White's  house  in 
the  middle  of  Dry  Fork  at  an  agreed  corner  between  T.  S. 
W.  and  U.  W."  it  was  held  that  as  no  monument  is  called 
for  by  the  description  the  defendant  is  not  estopped  from 
showing  that  the  corner  in  question  was  not  a  certain  rock 
in  "Dry  Fork"  or  that  "Dry  Fork"  has  two  channels.  Sum- 
merfield  v.  White,  54  W.  Va.  311,  46  S.  E.  154.    Where  A. 
accepted  by  telegram  B.'s  telegraphic  offer  to  "give  $2,000 
for  your  lot"  it  was  held  that  the  two  telegrams  did  not 
sufficiently  describe  the  property  to  admit  parol  evidence 
to  identify  the  land  and  that  the  North  Carolina  statute 
(Acts  1891,  c.  465)   which  provided  for  the  admission  of 
parol  evidence  to  identify  the  land  in  real  actions,  did  not 
do  away  with  the  necessity  of  all  description  but  simply  such 
particularity  of  description  as  would  frequently  be  beyond  the 
immediate  reach  of  the  ordinary  vendor.     Farthing  v.  Ro- 
chelle, 131  N.  C.  563,  43  S.  E.  I.    Where  land  in  a  will  was 
described  as  follows  "the  S.  E.,  S.  W.  in  section  18  range 
22  40  acres  &  one-fourth  of  the  N.  E.  N.  W.  in  section  19 
10  acres,"  the  description    was  held  not  to  be  void  for  uncer- 
tainty as  the  will  was  aided  by  proof  of  extrinsic  facts  and 
circumstances  tending  to  point  out  the  particular  tract  in- 
tended although  the  description  failed  to  name  the  county 
or  state  in  which  the  land  lay  and  in  one  instance  omitted 
the  number  of  the  township  and  in  the  other  the  township 
and  range.    Flynn  v.  Holman,  119  Iowa  731,  94  N.  W.  447. 
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As  to  equitable  easements  and  restrictions,  see  ante,  §  114. 

135.  Creation  by  grant  or  estoppeL  An  instrument 
containing  all  the  formalities  of  a  deed  duly  recorded  and 
acknowledged  as  such  granting  a  right  of  way  for  a  pipe 
line  and  also  the  right  to  divert  the  flow  of  water  in  a  creek 
to  have  and  to  hold  to  the  grantee  and  his  heirs  and  assigns 
forever  will  be  construed  a  grant  and  not  a  license  and 
as  not  limited  in  time.  Everett  Water  Co.  v.  Powers 
(Wash.  1905),  79  Pac.  617.  Where  lots  lying  between 
a  highway  and  a  lake  are  laid  out  for  a  summer  resort  and 
the  deed  of  each  lot  contains  a  grant  of  the  right  to  use  the 
land  lying  between  the  lot  and  the  shore,  in  common  with 
the  other  lot  owners,  for  the  usual  purposes  of  a  beach,  the 
grant  divests  the  grantor  of  all  interest  in  the  beach,  so 
that  he  has  no  right  to  remove  gravel  therefrom.  Crafti 
V.  Ward  (Mich.  1904),  100  N.  W.  Rep.  564.  A 
deed  conveying  land  and  specifically  stating  that  a  certain 
strip  was  "to  be  used  as  a  driveway  in  common  by  the 
owners  of  property  on"  a  certain  street,  gives  to  such  other 
owners  an  easement  in  the  way.  Gibbons  v.  Ebling,  70 
Ohio  298,  71  N.  E.  Rep.  720.  A  railway  by  condemnation 
proceedings  acquires  the  same  right  over  a  wagon  road, 
laid  out  by  the  owner  of  the  condemned  land  over  his  prop- 
erty, that  it  does  over  the  remainder  of  the  soil,  since  the 
owner  could  not  create  for  himself  an  easement  over  his 
own  property;  hence  he  cannot  enjoin  the  railway  from 
closing  or  obstructing  the  road.  Charleston  &  W.  C.  Ry. 
Co.  v.  Fleming,  119  Ga.  995,  45  S.  E.  664. 

Where  a  landowner  has  assented  to  the  use  of  a  portion 
of  his  land  as  a  right  of  way  by  an  electric  railway  company 
under  an  agreement  made  with  it  and  the  railway  company 
acts  upon  the  agreement  and  uses  the  right  of  way  the 
landowner  is  estopped  to  question  said  use  or  occupation. 
Robertson  Mortgage  Co.  v.  Seattle  R-  &  S.  Ry.  Co. 
(Wash.  1905),  79  Pac.  610.  Where  a  man  by  mistake 
laid  a  pipe  line  partly  on  the  land  of  another,  it  was  held 
that  he  cannot  assert  an  easement  based  on  estoppel  be- 
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cause  the  landowner  did  not  know  that  the  line  would  pass 
through  his  land  until  after  its  completion,  and  whatever 
he  said  was  without  intent  to  mislead  or  with  reasonable 
expectation  that  it  would  be  acted  upon,  and  did  not  in 
fact  induce  or  mislead  the  builder  of  the  pipe  line.  Poco- 
hontas  Light  &  Water  Co.,  v.  Browning,  53  W.  Va.  436, 
44  S.  E.  267. 

If  land  be  conveyed  to  a  turnpike  company  by  deed 
with  the  words,  "I  also  relinquish  to  the  said  president  and 
directors  all  my  ground  *  *  *  for  the  use  of  said  com- 
pany" an  easement  alone  is  conveyed.  Mitchell  v.  Bour- 
bon County  (Ky.  1903),  76  S.  W.  Rep.  16.  Where  a 
deed  contained  the  following  clause :  "said  strip  of  ground 
to  be  used  as  a  private  easement  or  for  street  purposes 
only,"  it  was  held  that  only  an  easement  not  the  fee  simple 
was  conveyed.     Lott  v.  Payne,  82  Miss.  218,  33  So.  948. 

A  deed  granting  "the  exclusive  privilege  and  use  of  a 
certain  ditch"  does  not  give  such  an  estate  as  will  permit 
an  action  of  ejectment  for  its  possession.  Conover  v.  At- 
lantic City  Sewerage  Co.,  70  N.  J.  315,  57  Atl.  Rep.  897. 

Sec.  136.  Way  by  prescription.  "Although  in  legal 
contemplation,  an  easement  lies  only  in  grant,  yet  evidence 
to  establish  it  is  not  necessarily  a  deed,  because,  an  ease- 
ment may  have  existed  for  such  a  length  of  time  and  under 
such  circumstances  that  the  law  will  presume  a  grant.*' 
This  is  prescription.  Where  there  has  been  actual,  contin- 
uous use  for  the  prescribed  period,  under  a  claim  of  right, 
with  the  knowledge  of  the  owner,  the  law  will  presume  a 
grant,  unless  the  owner  can  sustain  the  burden  of  proof  that 
the  use  was  by  permission.  Anthony  v.  Kennard  Bldg  Co., 
188  Mo.  704,  87  S.  W.  921.  It  was  held  that  "under  the 
common  law,  to  acquire  an  easement  in  the  land  of  another 
by  adverse  user,  the  use  must  be  continued  from  a  time 
when  the  memory  of  man  ran  not  to  the  contrary;" — ^but 
"in  the  United  States  it  is  now  the  prevailing  rule  that 
the  prescriptive  period  for  the  acquisition  of  an  easement 
corresponds  with  the  local  period  of  limitations  for  quiet- 
ing title  to  lands."  •  As  "the  use  was  continuous,  unin- 
terrupted, uniform  as  to  route,  and — ^the  owners  had  knowl- 
edge of  the  use  made  of  the  way,  and  were  at  all  times 
competent  legally  to  assert  their  rights"  the  right  of  way 
is    established.      Wasmund   v.   Harm,   36  Wash.     170,   78 
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Pac  ^^^,  a  prescriptive  right  to  a  private  way  in  Georgia 
must  be  supported  by  proof  that  the  claimant  has  kept 
the  way  in  repair  during  the  prescriptive  period.  Charles- 
ton &  W.  C.  Ry.  Co.  V.  Fleming,  119  Ga.  995,  45  S.  E.  664, 
The  length  of  time  requisite  for  the  acquisition  of  an  ease* 
mcnt  by  adverse  use  and  the  method  which  may  be  em- 
ployed to  prevent  it  are  prescribed  by  Me.  Acts  o  f  1905, 
ch.  35.  A  grant  will  be  implied  in  the  absence  of  explana- 
tion, from  the  continued  use  of  a  passageway  as  of  right 
for  a  period  of  15  years.  Wathen  v.  Howard  (Ky. 
1904),         84  S.  W.  303. 

In  the  absence  of  a  grant  or  verbal  donation  or  appro- 
priation under  charter  power,  a  railroad  company  will  not 
acquire  title  by  prescription  to  any  new  land  except  what 
it  takes  and  holds  by  actual  occupancy.  St.  Louis  South- 
western Ry.  Co.  V.  Davis,  (Ark.  f9PS),  87  S.  W. 
445.  Where  it  appeared  that  a  certain  passway  had  been 
established  over  thirty  years  prior  to  suit  by  the  then  owner 
of  the  land  and  that  for  fifteen  years  continuously  the  ap- 
pellant had  used  it  adversely  to  the  appellee  and  claiming 
it  as  his  own,  on  one  occasion  having  torn  down  a  fence 
built  by  the  appellee  across  it,  it  was  held  that  a  finding 
that  the  appellant  had  not  acquired  it  by  adverse  use  was 
erroneous.  Brown  v.  Barton  (Ky.  1904),  82  S.  W. 
405.  Under  Ballinger's  Ann.  Code  and  Statutes,  section 
3846,  of  Washington,  the  public  may  acquire  a  right  by 
prescription  to  use  of  property  as  a  public  road  even  with- 
out public  expense  upon  the  property.  City  of  Seattle  v. 
Smithers,  (Wash.  1905),  79  Pac.  615.  Evidence  that  the 
public  had  used  a  passway  and  spring  for  75  years  uninter- 
ruptedly,  and  under  a  claim  of  right  and  that  at  public 
expense  the  walls  of  the  spring  had  been  repaired  and  the 
spring  cleaned  for  the  same  time  is  sufficient  to  justify  an 
injunction  restraining  the  adjoining  owner  from  closing 
the  way.  Larkin  v.  Ryan  (Ky.  1903),  76  S.  W.  Rep. 
168.  Evidence  considered  and  held  not  to  show  such  an 
adverse  possession  as  to  create  an  easement  of  way  by 
prescription.  Golden  v.  Rupard  (Ark.  1904),  80  S. 
W.  162.  Petition  for  removal  of  obstructions  from  a  prih 
vate  way  alleged  by  petitioner  to  have  been  used  for  seven 
years  uninterruptedly  held  demurrable  under  Civ.  Code,  § 
3065,  as  it  was  not  alleged  that  the  land  was  improved  (in 
case  of  wild  land  20  years  use  being  necessary).    (Political 
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Q>de,  §  672  construed  as  applying  only  to  private  ways 
laid  out  under  statutory  proceedings.)'  Watkins  v. 
Codtttry  Club  (Ga.  1904),  47  S.  E.  538.  The  evidence 
was  held  insufficient  to  show  that  the  defendant  had  ac- 
quired by  adverse  user  a  right  to  divert  the  water  of  a 
stream  from  the  land  of  the  plaintiff,  another  "riparian 
proprietor."  Bauers  v.  Bull  (Ore.  1904),  78  Pac. 
757.  la.  Code,  §3004  construed  and  applied — ^necessity  of 
claim  of  right  to  the  acquisition  of  a  right  of  way  by  ad- 
verse user.    Brown  v.  Peck  (la.  1904),  loi  N.  W.  Rep.  443. 

After  the  use  of  a  passageway  has  continued  for  twen- 
ty-five years,  the  burden  of  proving  that  such  use  was  per- 
missive only  is  on  the  party  alleging  the  fact,  and  the  fact 
that  the  use  was  claimed  as  of  right  need  not  after  such  a 
period  be  established  by  the  claimant  by  positive  testi- 
mony. Wathen  v.  Howard  (Ky.  1904),  84  S.  W. 
303.  The  fact  that  doors  are  constructed  and  allowed  to 
remain  open,  by  the  owner,  between  a  saloon  and  the  ro- 
tunda of  an  adjoining  hotel,  implies  a  license  for  their  use 
as  a  passageway;  but  the  right  to  such  use  being  per- 
missive, the  use  is  not  adverse,  and  hence  cannot  ground 
an  easement  by  prescription.  Belser  v.  Moore  (Ark.  1904), 
84  S.  W.  219.  No  easement  of  a  way  is  obtained  by  a 
twenty  years'  use  without  oral  claim  of  right  to  use  or  of 
title,  not  inconsistent  with  the  fact  or  right  of  ownership 
by  the  owner  of  the  land,  not  interfering  in  any  way  with 
the  use  of  the  property  by  the  owner  or  with  his  possession 
thereof,  and  without  indication  in  any  manner  that  the 
way  was  being  used  under  any  claim  of  right  or  with  the 
intention  of  excluding  the  owner.  Chicago,  B.  &  Q.  Ry. 
Co.  v.  Johnson,  205  111.  398,  68  N.  E,  Rep.  11 12. 

A  way  by  prescription  good  against  the  mortgagor  is 
also  good  against  the  mortgagee.  Van  de  Vanter  v. 
Flaherty  (Wash.  1905),  79  Pac.  794.  Where  the 
evidence  shows  merely  that  there  were  some  cart  ruts, 
overgrown  with  grass,  leading  to  farmhouses,  and  that  the 
public  took  advantage  of  the  situation,  and  drove  through 
more  or  less,  such  evidence  of  user  by  the  public  is  not 
sufficient  to  create  a  public  way  by  prescription.  Aikens* 
Admr.  v.  New  York,  N.  H.  &  H.  R.  Co.,  188  Mass.  347,  74 
N.  E.  Rep.  929. 

A  prescriptive  right  cannot  be  acquired  to  pass  over  a 
tract  of  land  generally,  but  such  right  must  be  confined  to 
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a  specific  way,  or  definite,  certain  and  precise  line.  Town 
of  Bethel  v.  Pruett,  215  111.  162,  74  N.  E.  Rep.  in.  Where 
a  user  of  a  road  over  private  property  has  been  interrupted 
for  months,  and  even  yegtrs,  at  a  time,  there  arises  no  title 
to  the  road  either  by  20  years'  adverse  user  under  com- 
mon law  principles  or  by  10  years'  use  and  working,  under 
statute  (Rev.  St.,  Wis.  1898,  §  1294).  Town  of  Rolling  v. 
Emich,  122  Wis.  134,  99  N.  W.  464.  The  placing  by  a 
railroad  of  gates  across  a  way  would  constitute  an  inter- 
ruption of  any  right  by  prescription  then  accruing.  Aikens' 
Admx.  V.  New  York,  N.  H.  &  H.  R.  Co.,  188  Mass.  547, 
74  N.  E.  Rep.  929.  The  presumption  of  adverse  use  arising 
from  15  years'  continuous  and  uninterrupted  user  of  a  way 
over  another's  land  may  be  rebutted  by  proof  that  the 
owner  always  regarded  the  use  as  permissive,  and  that  he 
erected  and  maintained  the  gates  for  the  use  of  himself 
and  the  other  passers  at  his  own  expense,  and  received  no 
aid  in  making  or  repairing  them,  or  in  keeping  the  passage 
fit  for  travel.  Worth  v.  Baldwin  (Ky.  1905),  84 
S.  W.  1 148.  Where  an  individual  uses  under  a  right  of  way 
in  common  with  the  public,  such  use  is  generally  regarded  as 
under  an  implied  license  unless  there  be  some  decisive  act 
on  his  part  indicating  a  separate  and  exclusive  use  under 
claim  of  right  and  the  fact  that  he  used  it  more  frequently 
than  the  public  and  occasionally  did  work  upon  it  is  not  suf- 
ficient.   Reid  V.  Garnett,  loi  Va.  47,  43  S.  E.  182. 

The  presumption  of  grant  of  a  right  of  way  to  an 
individual  by  a  twenty  years'  unexplained  user  thereof,  is 
negatived  by  proof  of  user  in  common  with  the  public. 
Reid  V.  Garnett.  lOi  Va.  47,  43  S.  E.  182.  In  a  suit  in 
equity  to  enjoin  defendant  from  obstructing  a  private  right 
of  way  over  defendant's  land  it  appeared  that  plaintiff , who  also 
owned  land  not  abutting  on  a  highway,  asked  permission 
to  pass  through  defendant's  land  and  to  put  in  a  gate, 
which  was  granted.  Later,  plaintiff  was  told  he  could  not  use 
the  road  over  defendant's  land  unless  he  kept  the  gate 
closed,  which  he  promised  to  do.  Held,  as  plaintiff's  use 
of  the  defendant's  road  was  permissive  and  therefore  could 
not  be  adverse,  there  was  no  private  right  of  way  by  pre- 
scription.  Wagerle  v.  Beebe,  123  la.  620,  99  N.  W.  303. 

Sec.  137.  By  reservation,  Md.  Code  Pub.  Gen.  Laws, 
art.  21,  §  II,  providing  that  no  words  of  inheritance  shall 
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be  necessary  to  create  an  estate  in  fee  does  not  apply  to  the 
creation  of  an  easement  by  reservation  in  a  grantor's  deed. 
Ross  V.  McGee,  98  Md.  389,  56  Atl.  1128.  Evidence  con- 
sidered and  held  that  a  right  of  way  provided  for  in  a  deed 
was  an  exception  and  not  a  reservation  and  passed  with 
the  land  to  which  it  was  appurtenant.  Dee  v.  King,  TJ  Vt. 
230,  59  Atl.  839.  Where  a  conveyance  of  land  contains  a 
reservation  of  a  right  of  way,  but  the  place  of  such 
way  is  not  specified,  the  grantee  of  the  land  has  the  right 
to  designate  a  place,  and,  if  he  designates  a  place  reason- 
ably suitable  for  the  purpose,  his  selection  cannot  be  ques- 
tioned; but,  if  he  does  not  exercise  this  right,  the  place 
may  be  selected  by  the  grantor  or  his  assigns,  and  his  or 
their  selection  will  be  upheld,  unless  there  has  been  a  pal- 
pable abuse  of  the  right.  Callan  v.  House,  91  Minn.  270, 
97  N.  W.  Rep.  973.  Where  the  plaintiff's  predecessor,  the 
S*  V.  R.  R.  Co.,  entered  into  an  oral  contract  with  J.  B. 
McG.  for  a  right  of  way  for  its  railroad  over  his  land,  and 
J.  B.  McG.  having  died,  the  plaintiff  brought  a  bill  in  equity 
against  J.  W.  McG.,  who  acquired  the  land  by  descent  and 
purchase  for  specific  performance  of  the  agreement,  it  was 
held  that  as  the  defendant  had  succeeded  in  showing  that 
under  the  terms  of  the  agreement  a  reservation  was  made 
of  an  undergrade  crossing  across  the  right  of  way,  specific 
performance  would  be  decreed  including  the  reservation. 
Norfolk  &  W.  R.  Co.  v.  McGarry,  52  W.  Va.  547,  44  S.  E. 
236. 

Sec.  138.  Way  of  necessity.  A  way  of  necessity  never 
exists  when  a  man  can  get  to  his  own  property  through 
his  own  land,  however  inconvenient  the  way  *  *  may  be" ; 
hence  no  way  of  necessity  will  be  granted  plaintiff  over 
land  of  another  when  he  would  otherwise  be  obliged  to  pass 
over  a  deep  cut  in  his  own  land,  the  filling  of  which  would 
be  costly.  The  owner  of  a  land  locked  farm  is  not  en- 
titled to  a  way  of  necessity  over  his  neighbor's  land  when 
he  can  reach  a  highway  from  his  premises  through  an- 
other route,  though  such  route  be  private  or  quasi  public 
(e.  g.  a  "settlement"  road)  and  notwithstanding  it  be  hilly, 
steep,  or  in  bad  condition;  the  way  of  necessity  contem- 
plated by  the  Constitution  not  being  one  of  convenience, 
and  the  defect  a  subject  for  correction  at  public  expense, 
but  no  just  ground  for  appropriating  another's  land  even 
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unto  confiscation.  Gaines  v.  Lansford  (Ga.  1904),  47 
S.  E.  967.  To  sustain  the  claim  of  a  way  of  necessity,  it 
must  be  shown  that  there  is  a  necessity  to  cross  the  land 
of  the  adjoining  proprietor,  that  the  selected  place  of  cross- 
ing is  the  most  suitable  and  accessible,  determined  with 
reference  to  both  easements  and  that  suitable  compensa- 
tion for  the  use  has  been  paid  or  tendered  to  the  servient 
owner.  Charleston  &  W.  C.  Ry.  v.  Fleming  (Ga. 
1904),  47  S.  E.  541.  No  implied  easement  of  neces- 
sity is  granted  in  a  conveyance  of  property  abutting  on  two 
streets  over  an  alley  running  from  one  to  the  other.  Milli- 
ken  v.  Denny  (N.  C.  1904),  47  S.  E.  132.  Where 
a  grantor  refused  td  grant  a  right  of  way  in  a  deed  but 
agreed  to  let  the  grantee  pass  over  his  land  as  long  as  it 
suited  him  the  grantee  after  use  for  a  while  cannot  claim 
a  way  of  necessity  and  restrain  the  grantor  from  closing 
up  the  way.  Golden  v.  Rupard  (Ky.  1904),  80  S. 
W.  162.  If  a  pass  way  is  used  for  30  years  over  land  of  the 
defendant,  and  is  alleged  to  be  the  only  route  to  the  turn- 
pike, evidence  that  plaintiff^  has  the  permissive  use  of  a 
way  over  other  land  will  not  suffice  to  prevent  a  finding 
that  he  is  legally  entitled  to  a  way  over  the  defendant's 
land.    Anderson  v.  Southworth  (Ky.  1903),  76  S.W.  Rep. 
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Where  the  only  possible  entrance  to  an  upper  parcel 
of  valley  land  in  a  mountainous  region  is  through  the  parcel 
below,  both  being  owned  by  the  same  person,  an  execution 
sale  of  the  upper  parcel  gives  the  purchaser  an  implied 
right  of  way  over  the  lower  and  while  the  owner  of  the 
servient  estate  may  select,  the  route,  provided  he  do  so 
within  a  reasonable  time,  on  his  failure  to  do  so  the  pur- 
rhaser  of  the  dominant  tenement  may  select  it.  Damron 
V.  Damron  (Ky.  1905),  84  S.  W.  747. 

Sec.  139.  Lateral  support  One  intending  to  make 
opon  his  own  land  an  excavation  which  may  injure  the 
property  of  an  adjoining  proprietor  is  bound  to  give  the 
latter  reasonable  notice  of  his  intention  so  to  do  in  order 
to  enable  him  to  protect  his  property,  and  is  not  discharged 
from  this  duty  by  employing  an  independent  contractor 
to  do  the  work  (semble,  unless  he  himself  oversees  the 
work  of  the  contractor  and  secures  the  proper  protection 
of  the  threatened  property).    Davis  v.  Summerfield,  133  N. 
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C  325,  45  S.  E.  654.  A  person  excavating  near  a  building 
on  the  land  of  another,  and  below  its  foundations,  in  such 
a  way  as  to  imperil  it,  is  bound  to.  notify  the  adjoining 
owner  of  his  intention  so  to  do,  to  enable  him  to  take  meas- 
ures for  the  protection  of  his  property,  and  if  he  fails  so 
to  do,  such  adjoining  owner,  unless  he  has  actual  knowl- 
edge of  the  excavation  proposed,  may,  in  an  action  for 
negligence,  recover  damage.  Gerst  v.  St.  Louis  (Mo.  1904), 
84  S.  W.  34- 

One  injuring  the  adjoining  building  of  another  by  neg- 
ligent excavation  must  compensate  such  owner  for  per- 
manent deterioration  to  the  building  and  the  lessening  of 
its  market  value,  as  well  as  for  the  cost  of  reconstruction 
and  the  loss  of  rents;  but,  in  such  cases,  interest  on  dam- 
ages cannot  be  recovered  in  an  action  ex  delicto,  where  no 
pecuniary  benefit  could  accrue  by  reason  of  the  injury. 
Gerst  v.  City  of  St.  Louis  (Mo.  1904),  84  S.  W. 
34.  The  employment  of  an  independent  contractor  to 
make  an  excavation  extending  below  the  foundation  of  the 
wall  of  an  adjoining  proprietor  will  not  relieve  the  em- 
ployer from  his  liability  for  damages,  in  case  of  the  con- 
tractor's negligence,  where  the  excavation  is  such  that  in- 
jury is  liable  to  result  therefrom  if  done  improperly.  Davis 
V.  Summerfield,  133  N.  C.  325,  45  S.  E.  654. 

The  publication  in  the  newspapers  of  the  ordinance 
creating  a  sewer  district  and  providing  for  sewers  to  be 
constructed  therein,  and  the  fact  of  the  contract  for  their 
construction  being  registered,  is  held  not  to  give  plaintiff 
such  notice  calling  for  protective  measures  on  his  part  as 
to  prevent  his  recovering  damages  for  injury  to  his  adjoin- 
ing building  by  negligent  excavation  made,  the  damage 
having  became  manifest  to  no  one  till  the  line  of  excavation 
was  determined  to  lie  close  to  plaintiff's  premises ;  and  such 
facts  will  not  reliye  the  city's  employes  from  liability  to 
notify  such  owner,  as  stated.  Gerst  v.  City  of  St.  Louis, 
(Mo.  1904),  84  S.  W.  34. 

Sec.  140.  Use  of  easements — ^Rights  of  dominant  and 
servient  owners  inter  se.  Under  section  1784,  Kentucky 
Statutes  1903,  which  provides  that  a  barbed  wire  fence 
may  not  be  placed  along  a  division  line  without  the  con- 
sent of  both  parties  it  was  held  that  an  injunction  will 
issue  restraining  the  maintenance  of  a  barbed  wire  fence 
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along  plaintiff's  right  of  way.  McKinney  v.  Thompson^ 
(Ky.  1905),  86  S.  W.  543.  A  land  owner  may 
put  gates  and  bars  across  a  way  over  his  land  in  which 
'  others  have  an  easement  of  way,  provided  there  is  nothing 
in  the  instrument  creating  the  way  or  in  the  circumstances 
under  which  the  way  has  been  acquired  or  used,  which 
shows  that  the  way  is  to  be  an  open  one.  Gibbons  v.  Eb- 
lingt  70  Ohio  298,  71  N.  E.  Rep.  720.  Where  it  appeared 
that  "the  defendants  have  an  undoubted -right  to  an  ease- 
ment over  and  across  the  lands  of  the  plaintiff  for  their 
ditch  and  water  right,  with  the  right  to  use  the  slough,"  it 
was  held  that  "they  cannot  negligently  or  carelessly  per- 
mit the  ditch  to  fill  up  and  obstruct  the  flow  of  water  so 
as  to  cause  it  to  flow  back  and  injure  the  plaintiff,  nor  can 
they  enlarge  their  ditch  or  increase  the  flow  of  water 
therein  to  the  plaintiff's  damage,  or  in  any  manner  operate' 
or  use  their  ditch  and  water  right  as  to  render  it  a  nuisance 
or  unnecessarily  damage  the  servient  estate."  State  Col- 
lege v.  Hutchinson,  (Ore.  1905),  78  Pac.  1028.  When 
a  farmer  built  a  landing  place  on  his  farm  to  which  a  pub- 
lic highway  ran  over  land  of  the  farmer  and  the  latter  sold 
the  farm,  the  deed  containing  a  grant  of  a  right  of  way 
over  the  grantor's  other  land,  it  was  held  that  under  the 
circumstances  the  right  of  way  was  not  restricted  to  use 
for  agricultural  purposes  but  was  a  general  pass-way. 
Galye  v.  Rigg  (Ky.  1905),  85  S.  W.  1172.  When 
by  deed  a  right  of  way  for  a  wooden  tramway  over  cer- 
tain lands  was  conveyed  and  later  the  grantee  conveyed 
the  right  of  way  to  a  R.  R.  Co.  it  was  held  that  the  latter 
could  not  use  the  property  to  run  a  steam  railroad.  But 
as  the  grantor  acquiesced  in  allowing  the  R.  R.  to  con- 
struct its  railroad  she  is  estopped  to  maintain  ejectment 
and  is  limited  merely  to  damages  as  compensation  for  her 
injuries.  Warren  &  O.  V.  R.  Co.  v.  Garrison  (Ark. 
^905),  85  S.  W.  82.  In  an  action  for  damage  for  ob- 
struction of  a  private  way  it  was  held  that  evidence  of  the 
fair  rental  of  the  property  was  admissible  and  that  it  was 
error  to  instruct  the  jury  that  the  plaintiff  could  recover 
for  "any  trouble,  annoyance,  or  inconvenience  caused  by 
the  fence"  coupled  with  a  further  instruction  that  the  meas- 
ure of  damages  is  the  "diminution  of  the  value  of  the  use 
of  her  house  caused  by  the  fence/*  Louisville  &  N.  R.  Co. 
V.    Carter     (Ky.     1905),    86    S.     W.     685.      Where    an 
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easement  to  dig  and  use  a  canal  was  granted  through  land 
in  consideration  of  the  grantee  furnishing  by  means  of  a 
dam  water  for  the  grantor's  mills  and  both  grantor  and 
grantee  assigned  their  rights  and  property  it  was  held  that  * 
the  assignees  of  the  grantee  were  not  liable  for  failure  to 
maintain  the  dam  although  they  could  not  use  the  ease- 
ment unless  they  did.  Barringer  v.  Virginia  Trust  Co., 
132  N.  C.  409,  43  S.  E.  910. 

Where  one  has  drained  his  land  onto  adjoining  land 
for  fifty  years  he  may  restrain  an  obstruction  of  the  drain 
by  the  adjoining  owner.  Robertson  v.  Lewie,  Jj  Conn. 
345,  59  Atl.  409.  If  the  owner  of  the  dominant  estate  has 
for  15  years  collected  all  the  surface  water  flowing  upon 
her  land  into  a  ditch  discharging  into  another  ditch  ad- 
jacent to  a  road  on  the  servient  estate  and  the  latter  ditch 
becomes  so  filled- as  to  fail  to  carry  off  the  water  and  to 
cause  it  to  flow  back  on  the  dominant  estate,  the  owner  of 
the  latter  cannot  compel  the  owner  of  the  servient  estate 
to  open  the  ditch.  jThe  right  which  he  has  acquired  is  the 
use  of  the  ditch  and  not  the  personal  services  of  the  owner 
of  the  land  on  Which  it  runs.  Robertson  v.  Daviess  Gravel 
Road  Co.,  116  Ky.  913,  77  S.  W.  189. 

Sec.  141.  Abandonment,  extinguishment  or  revival  cf 
casement  After  the  abandonment  of  land,  in  which  the 
grantee  had  only  an  easement,  the  title  reverts  to  the  re- 
mote vendee  of  the  original  grantor  and  not  to  his  heirs. 
Mitchell  v.  Bourbon  County  (Ky.  1903),  76  S.  W. 
Rep.  16.  Where  a  right  of  way  has  been  acquired  by  pre- 
■scription  "a  temporary  or  even  permanent  change  in  part 
of  the  pass-way  of  the  owner  of  the  land  over  which  it 
runs,  if  made  without  the  consent  of  one  .entitled  to  its 
use,  or  with  the  understanding  that  he  is  to  continue  to 
use  it  as  changed,,  gives  him  the  same  right  to  the  use  of 
such  passing  as  changed  that  he  had  to  it  as  formerly  lo- 
cated." The  fact  that  the  right  of  way  is  not  necessary  is 
immaterial  when  acquired  by  prescription.  Chenault  v. 
Gravitt  (Ky.  1905),  85  S.  W.  185.  Where  a  high- 
way is  established  by  a  county  board  along  a  section  line 
but  through  a  mistake  the  road  actually  used  leaves  the 
true  line  at  one  place,  it  was  held  that  such  conditions,  no 
matter  how  long  they  exist,  will  not  effect  an  abandon- 
ment of  the  public  easement  over  the  correct  line,  or  ere- 
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ate  by  prescription  an  easement  over  the  land  actually  used 
for  travel.  Shanline  v.  Wiltsie,  Kan.  1904,  78  Pac. 
436.  Where  after  the  destruction  of  a  bridge  by  a  cyclone 
the  bridge  company  were  operating  a  ferry  and  in  consid- 
eration of  the  waiver  by  a  landowner  of  all  claims  for  dam- 
ages on  account  of  land  occupied  by  it  for  a  turnpike  with- 
out her  permission  wrote  her  as  follows  "Your  letter — 
was — ^laid  before  the  board  of  directors — and  the  follow- 
ing resolution  passed  thereon, — resolved — that  the  owner 
of  said  plantation,  with  his  or  her  carriage  horse  or  horses, 
and  accompanying  servants,  have  the  privilege  of  passing 
the  ferry  free  of  tolls,"  it  was  held  that  so  long  as  the  com- 
pany maintained  a  turnpike  over  the  property,  the  owners 
had  a  right  to  pass  the  river  free,  at  first  over  the  ferry 
and  then  over  the  new  bridge  built  many  years  later.  But 
as  it  appeared  that  for  12  years  prior  to  bringing  suit  the 
plaintiff  "had  full  power  and  repeated  notice  that  the  right 
she  is  now  seeking  to  enforce  would  not  be  recognized,  and 
the  bridge  company  was  operating  the  bridge  in  constant 
denial  of  her  claim,  requiring  her  to  pay  toll  every  day," 
her  claim  to  the  easement  was  barred  by  the  statute  of 
limitations.  DePont  v.  Charleston  Bridge  Co.  (S.  C.  1903), 
44  S.  E,  86. 

Where  a  widow  owns  lots  A  and  7,  and  lot  A  was  be- 
fore she  acquired  it  subject  to  an  easement  in  favor  of  lot 
7  for  a  sewer  and  hallway  in  a  building  and  the  drip  from 
the  eaves  and  she  sells  the  two  lots  to  different  persons 
the  easement  is  revived.  Weltlaufer  v.  Ames,  133  Mich. 
201,  94  N.  W.  950. 

Sec.  142.  Appurtenant  or  implied  easement.  Where 
an  easement  is  not  set  out  in  the  instrument  under  which 
the  party  claiming  the  privilege  holds,  it  must  be  actaully 
in  existence  and  connected  wijh  the  estate  conveyed,  in 
order  to  pass  as  appurtenant  by  implication.  Haverhill 
Sav.  Bank  v.  Griffin,  184  Mass.  419,  68  N.  E.  Rep.  839.  A 
bought  land  to  be  cut  up  into  lots  and  later  purchased  a 
strip,  or  the  right  of  way  over  it,  as  an  outlet  from  one 
or  more  of  his  lots.  This  way  was  used,  in  connection 
with  another  way,  by  the  grantee  of  a  remote  lot,  and  was 
subsequently  closed.  Held — The  facts  show  that  the  J2:rant 
of  the  way  was  for  the  benefit  of  the  srrantee's  land  and 
not  personal  to  him  and  therefore  could  be  enforced  by 
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subsequent  purchasers  of  lots.  Johns  v.  Davis,  (Ky. 
1903) »  76  S.  W.  Rep.  187.  The  fact  that  a  description 
in  a  deed  gives  the  boundary  of  the  land  conveyed  as 
"along  the  S.  side  of  the  lo-foot  alley"  gives  the  grantee 
no  easement  over  such  alley  as  to  entitle  him  to  forbid  its 
closing;  an  alley  not  being  necessarily  a  public  way,  and 
there  being  no  allegation  of  the  previous  opening  or  dedi- 
cation of  such  alley  for  the  use  of  the  owner  of  the  prop- 
erty conveyed.  Milliken  v.  Denny  (N.  C.  19  4),  JJ  S. 
E.  132.  An  easement  appurtenant  to  land  is  trans- 
ferred by  a  sheriff's  deed  of  the  land  which  omits  mention 
of  the  easement,  and  such  an  easement  passes,  although, 
where  the  deed  was  given  on  a  foreclosure,  it  was  created 
later  than  the  mortgage.  Richmond  v.  Bennett,  205  Pa.  470, 
55  Atl.  17.  Where  a  deed  described  the  lot  conveyed  as 
fronting  on  "the  continuation  of  a  strip  of  ground  60  feet 
by  330  feet  intended  and  reserved  for  the  continuation  of 
South  Street,"  it  was  held  to  convey  "an  appurtenant  pri- 
vate right  of  way.  Teasley  v.  Stanton,  136  Ala.  641,  33  So.  823. 
A  grant  to  a  mining  company  without  mention  of  success- 
ors and  assigns  of  a  right  to  locate  on  grantor's  land  their 
pump  and  pipe  line  for  water  supply  "to  their  washer  to 
be  located  on  D  Hill,"  "the  above  rights  *  *  to  continue 
as  long  as  the  said  company  shall  mine  ore  and  use  water 
from  said  location,"  is  an  easement  appurtenant  and  not 
in  gross,  though  the  grantee  holds  only  a  leasehold  in  the 
D.  hill  property;  but  it  terminates  on  the  abandonment  by 
the  company  of  their  mine  on  this  location.  G.  W.  Feath- 
erston  Min.  Co.  v.  Young,  118  Ga.  564,  45  S.  E.  414.  The 
right  to  have  doors  kept  open  between  plaintiff's  saloon  and 
the  rotunda  of  an  adjoining  hotel  being  an  easement,  must 
be  acquired  either  by  prescription  or  excess  grant,  and 
in  the  absence  of  either  cannot  be  implied  by  the  fact  of 
the  doors  having  been  insQ^ted  according  to  the  architect's 
plans  by  consent  of  the  owners  in  common  of  the  building, 
one  of  whom  was  also  owner  of  the  saloon;  easement  by 
implication  arising  never  from  convenience,  but  only  from 
necessity,  and  the  saloon  having  in  this  case  other  en- 
trances available.  The  right  even  if  regarded  as  an  implied 
contract  is  limited  to  the  necessities  of  the  case,  and  rests 
on  an  implied  contract  that  such  use  shall  not  become  a 
nuisance  to  the  party  permitting  the  passage,  as  by  its  use 
by  intoxicated  persons,  and  on  the  violation  of  such  con- 
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tract  is  terminable.  Belsqn  v.  Moore  (Ark.  1904),  84 
S.  W.  219.  The  fact  that  one  lays  out  a  road  on  his  own 
land  does  not  give  him  an  easement  therein;  and  a  rail- 
way company  acquiring  title  to  the  land  by  eminent  do- 
main gains  the  same  title  to  the  land  so  used  for  a  way  as  to  the 
remainder,  the  former  owner's  title  having  been  the  same 
to  all.  Charleston  &  W.  C.  Ry.  Co.  v.  Fleming  (Ga. 
1904),  47  S.  E.  541.  Where  a  deed  after  describing 
the  land  conveyed  recited  that  it  was  "intended  that  the 
purchaser  of  said  lot — his  heirs  and  assigns,  shall  use  said 
strip  for  the  sole  purpose  of  enabling  the  owner — to  se- 
cure  a  free  flow  of  water  through  the  whole  length  of  said 
ditch  and  shall  not  debar  the  owner  of  the  lands  adjoin- 
ing said  ditch  on  the  east  half — from  building  fences  along 
or  across  said  ditch,  nor  bridges  across  the  same  in  such 
manner  as  will  not  prevent  the  purchaser — from  so  using 
said  strip  as  to  secure  a  free  flow  of  water  through  the 
whole  length  of  said  ditch,"  it  was  held  that  the  word 
"land"  used  therein  included  "an  incorporeal  interest  in 
land"  in  the  shape  of  "an  easement  for  drainage  through 
the  ditch  in  question — an  appurtenance  of  the  land."  Over- 
ton v.  Moseley,  135  Ala.  599,  33  So.  696. 

Where  a  contract  of  purchase  describes  the  land  sold 
as  "out  lots  94  and  112  on  plat  made  by  Rockwell"  this 
description  is  a  recognition  and  adoption  of  that  plat  giv- 
ing the  buyer  an  equitable  right  to  the  use  of  the  streets 
shown  on  the  plat  so  far  as  necessary  for  the  full  enjoy- 
ment and  use  of  his  property  of  which  the  seller  cannot 
deprive  him  nor  can  the  fact  that  the  plat  was  not  made  or 
authorized  by  the  grantor,  or  that  it  was  not  legally  re- 
corded make  any  difference  as  the  estoppel  is  effective  in 
any  case  where  the  plat  is  recognized  and  adopted  by  the 
seller  and  relied  upon  by  the  purchaser.  Cleaver  v.  Ma- 
hanke,  120  la.  JJ,  94  N.  W.  279. 


EJECTMENT 

•  Ejectment  by  abutting  owners  against  railroad  creating 
additional  servitude  in  street  by  laying  tracks  therein,  see 
mte,  §§  6,i8. 

Sec.  143.  Who  may  maintain — Possession.  One  entitled 
merely  to  support  out  of  land  during  life  has  no  interest 
therein  for  which  she  may  maintain  ejectment  on  account 
of  which  such  action  may  be  brought  after  her  death  for 
the  benefit  of  her  administrator.  Borum  v.  Gregory, 
(Ga.  1904),  47  S.  E.  192.  No  suit  in  equity  will  lie  by  a  plain- 
tiff who  enters  upon  land  forcibly  to  restrain  the  defend- 
ant from  attempting  to  dispossess  him  where  the  pos- 
session and  right  of  possession  in  the  property  is  disputed. 
The  law  affords  ample  remedy  and  is  the  proper  tribunal 
to  determine  that  question.  Stone  v.  Snell  (Neb.  1903), 
94  N.  W.  525.  The  plaintiff,  a  United  States  citizen, 
purchased  town  lots  from  a  Chickasaw  Indian  citizen  who 
had  separated  them  from  the  public  domain  and  had  been 
in  possession.  The  defendant,  also  a  Chickasaw,  claimed 
that  by  the  transfer  the  lots  become  a  part  of  the  public 
domain  of  the  tribe  and  entered  upon  them.  Held — As 
plaintiff  was  in  possession,  and  defendant  failed  to  estab- 
lish any  superior  right,  the  former  should  have  judgment 
for  possession.  Williams  v.  Works,  (Ind.  Ter.  1903), 
76  S.  W.  Rep.  246.  Where  one  occupies  land  under  an  in- 
valid tax  deed  he  has  possession  sufficient  to  maintain 
ejectment  against  a  mere  trespasser.  Robinson  v.  Gautt, 
(Neb.  1901),  95  N.  W.  506.  In  Michigan  by  Comp- 
Laws,  §  10950,  ejectment  may  be  used  to  try  the 
question  of  title  set  up  by  one  not  in  possession,  but  in 
such  a  case  the  person  in  possession  is  also  a  necessary 
party.  Farrand  v.  Kavanaugh  et.  al.,  132  Mich.  436,  93  N. 
W.  1083.  Ejectment  will  not  lie  against  one  in  possession 
of  land  under  a  deed  in  favor  of  one  who  shows  title  only 
but  not  possession  in  himself  or  any  one  through  whom  he 
claims.  Baxter  v.  Brown,  26  R.  I.  381,  59  Atl.  73.  If  the 
plaintiff  has  gained  title  by  adverse  possession  for  the 
statutory  period,  it  is  not  necessary  in  an  action  of  eject- 
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ment  that  he  be  in  actual  possession  at  the  time  of  the  suit. 
Summerfield  v.  White,  54  W.  Va.  311,  46  S.  E.  154. 

A  lessee  of  a  mining  claim  who  does  not  know  the  ex- 
act boundary  lines  may  maintain  ejectment  against  one 
who  enters  upon  a  part  of  the  claim  which  the  lessee  has 
not  occupied  because  of  his  ignorance  of  the  boundaries. 
Molina  V.  Luce  (Ariz.  1904),  79  P.  602.  A  person 
entering  land  under  a  deed  given  for  immoral  consideration, 
(such  as  living  in  illicit  sexual  intercourse  with  the  grantor) 
does  so  without  right  as  the  deed  is  void,  and  one  having 
prior  possession  may  maintain  ejectment  against  such 
grantee  though  not  in  privity  with  the  grantor.  Watkina 
V,  Nugen,  118  Ga.  375,  45  S.  E.  260. 

Where  the  owner  of  land  subject  to  a  deed  of  trust 
tried  to  dedicate  land  for  a  public  street  and  induced  a  rail- 
way to  construct  a  line  therein  it  was  held  that  since  the 
company  had  actual  and  constructive  notice  of  the  deed 
holder's  rights,  a  purchaser  at  the  foreclosure  sale  of  the 
land  might  maintain  ejectment  against  the  company.  New- 
port News  &  O.  P.  Ry.  &  Electric  Co.  v.  Lake,  loi  Va. 
334,  43  S.  E.  566. 

It  was  held  that  a  plaintiff  who  had  been  in  possession 
for  12  years  had  a  sufficient  title  upon  his  possession  alone, 
against  the  defendant,  who  occupied  the  position  of  an  in- 
truder or  trespasser,  to  recover  in  ejectment.  Anderson 
V.  Moore,  84  Miss.  400,  36  So.  520.  Certain  claimants  to 
land,  not  having  been  in  possession  thereof  for  21  years, 
are  permitted  to  bring  ejectment  to  quiet  their  titles  by 
Pa.  Laws  of  1905,  No.  145. 

While  upon  the  decease  of  a  person  the  legal  title  to 
real  estate  descends  upon  and  vests  in  the  heirs  at  law  sub- 
ject to  the  payment  of  debts,  yet  the  administrator  has  the 
right  to  possession  and  control  of  the  land  until  the  debts 
are  paid  and  the  heirs  can  not  bring  ejectment  against  a 
person  in  possession  of  and  paying  rent  for  the  land  by  the 
cosent  of  the  administrator  who  treats  the  rent  as  assets 
of  the  estate.     Hopson  v.  Oxford,  ^2  Ark.  272,  75  S.  W. 
1051.    Though  it  is  essential  to  the  claim  of  one  suing  as 
an  heir   at    law,    upon  the  prior  possession  oi  his  ancestors, 
that  the  latter   should  at  the  time  of  his    death    have    been 
in  possession  under*  a  bona  fide  claim,  yet  a  plaintiff  in 
ejectment,  may  recover,  upon  his  own  mere  previous  pos- 
session against  one  who  subsequently  enters  without  rigfht(Civ. 
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Code,  §  3875.)  Watkins  v.  Nugen,  ii8  Ga.  375,  45  S.  E. 
260.  In  Arkansas  where  by  statute  (Sand.  &  H.  Dig.  § 
2595)  ejectment  will  lie  where  the  plaintiff  is  entitled  to 
possession,  an  administrator  of  an  estate  without  personal 
assets  may  maintain  ejectment  without  joining  the  heirs 
where  the  defendant  has  not  aSked  for  affirmative  relief 
against  them.    Cook  v.  Franklin,  73  Ark.  23,  83  S.  W.  325. 

Sec.  144.    Who  may  be  sued — Only  one  in  possession. 

It  was  held  that  neither  at  common  law  or  under  the  Nerth 
Carolina  Code  will  ejectment  lie  against  one  not  in  posses- 
sion. Doggett  V.  Hardin,  132  N.  C.  690,  S.  E.  369.  It  was 
held  that  a  complaint  which  alleged  that  the  defendants 
are  in  wrongful  and  unlawful  possession  of  said  tract  of 
land,  and  have  refused  to  surrender  possession  of  same  to 
plaintiffs  after  demand  made,  and  that,  by  reason  of  the 
wrongful  withholding  the  said  plaintiffs  have  been 
damaged  one  hundred  dollars,  stated  a  good  cause  of 
action  for  possession.  Senterfiet  v.  Shealy  (S.  G. 
1903),  44  S.  E.  958.  Where  in  an  ejectment  case  a 
judge  charged  that  unless  the  jury  believed  that  the  de- 
fendant had  been  in  "uninterrupted,  continuous,  adverse 
and  hostile  possession"  it  was  held  that  the  word  "hostile** 
meant  practically  the  same  thing  as  "adverse"  and  did  not 
import  a  different  possession  from  that  which  the  law  re- 
quired. Weller  v.  Wagner,  181  Mo.  151,  79  S.  W.  941.  An 
action  of  ejectment  will  not  lie  against  a  purchaser  in  pos- 
session until  he  has  made  default  in  the  performance  of  the 
contract.  Hutchinson  v.  Coonley,  209  111.  437,  (70  N.  E. 
Rep.  686.)  Ejectment  will  not  lie  against  a  purchaser  at 
a  foreclosure  sale  when  such  s^le  has  been  confirmed  and 
a  sheriff's  deed  executed  and  the  purchaser  been  in  pos- 
session for  fourteen  years.  Jones  v.  Standiferd  (Kan.  1904), 

77  P.  271. 

Ejectment  lies  against  one  taking  actual  and  visible 
possession  of  plaintiff's  premises  by  entering  thereon,  re- 
moving parts  of  his  wall  and  occupying  the  spaces  with 
parts  of  a  building  of  his  own.  Johnson  v.  Minnesota 
Tribune  Co.,  91  Minn.  476,  98  N.  W.  321. 

Where  parties  used  a  street  which  had  been  laid  out 
by  the  grantor  and  which  was  named  as  a  boundary  in 
their  deeds  it  was  held  that  they  only  had  an  easement 
therein  as  abutting  proprietors  and  no  possession  so  that 
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ejectment  against  them  would  not  lie.  Davis  v.  Morris, 
132  N.  C.  435,  43  S.  E.  950.  Ejectment  does  not  lie  against 
one  who,  after  being  served  with  notice  to  quit,  vacated 
the  premises,  locked  one  door  on  the  inside  and  closed  be- 
hind him  the  other  door  which  had  a  spring  lock,  and  left 
the  keys  within  the  locked  house,  there  being  no  other 
evidence  of  a  claim  of  right  to  possession  than  that  con- 
tained in  a  remark  that  plaintiff  would  get  his  house  when 
the  law  gave  it  to  him.  Connor  v.  Connor  et.  al.,  134  Mich. 
355,  196  N.  W.  441. 

Ch.  152,  p.  186,  Wis.  Laws,  1901,  construed  and  ap- 
plied— liability  of  one  having  record  title  to  unoccupied 
land  to  an  action  of  ejectment  by  the  true  owner,  notwith- 
standing a  disclaimer  of  title  by  such  record  owner. 
Stephenson  v.  Doolittle,  123  Wis.  36,  100  N.  W.  Rep.  1041. 

Sec.  145.    Title  necessary  to  maintain — Proof  of  title. 

In  ejectment,  the  plaintiff  can  recover,  if  at  all,  only  upon 
the  strength  of  his  own  title,  and  proof  of  possession  by 
the  defendant  at  the  commencement  of  the  action  is  suf- 
ficient to  show  a  prima  facia  title  in  the  defendant,  until 
the  plaintiff  proves  a  clear  title  in  himself.  Minnesota 
Debenture  Co.  v.  Johnson  (Minn.  1905),  102  N. 
W.  Rep.  381.  Where  the  title  of  a  plaintiff  in  an  action  of 
ejectment  is  put  in  issue  he  must  recover  on  the  strength 
of  it  and  not  on  the  weakness  of  the  defendant's  title.  Jones 
V.  Griffin  (Ky.  1903),  74  S.  W.  713.  It  was  held 
that  although  "the  general  rule  is  that  the  right  of  a  plain- 
tiff to  recover  in  ejectment  rests  on  the  strength  of  his  own 
title,  and  is  not  established  by  the  exhibition  of  defects  in 
that  of  the  defendant,  who  may  maintain  his  defence  by 
simply  showing  that  the  title  is  not  in  the  plaintiff,  but  in 
some  one  else,"  still  "as  against  an  intrusion  by  a  stranger 
without  title  on  a  peaceable  possession,  such  possession 
alone  is  sufficient  to  maintain  the  action  of  ejectment." 
Rhule  V.  Seaboard  Air  Line  Ry.  Co.,  102  Va.  343,  46  S.  E. 

331. 

In  ejectment  where  both  parties  assert  title  from  a 
common  grantor  it  is  not  usually  necessary  for  the  plaintiff 
to  go  back  of  the  common  source  in  order  to  prove  title 
but  only  to  show  a  better  title  through  the  common  source 
than  the  defendant  has.  Graton  v.  Holliday  Klotz  Land  & 
Lumber  Co.,  189  Mo.  322, 87  S.  W.  41.    In  ejectment,  where 
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both  parties  claim  from  a  common  source,  the  defendant,  to 
prevail,  must  show  a  better  claim  to  the  premises.  Rey- 
nolds V.  Clowdus  (Ind.  Ter.  1903),  76  S.  W.  Rep. 
277.  In  ejectment  proceedings  if  the  plaintiff  shows  title 
in  himself  from  the  same  source  as  the  defendant  claims, 
he  has  made  out  a  prima  facie  case  which  unless  overcome 
by  evidence  of  the  defendant,  will  entitle  him  to  judgment. 
Birge  v.  City  of  Centralia,  111.  (Dec.  1905),  75  N. 
E.  Rep.  1035.  In  an  action  of  ejectment  where  the  titles 
of  the.  plaintiff  and  defendant  were  derived  from  the  same 
will  which  referred  to  the  lands  devised  by  the  names  of 
the  grantors  to  the  testator  and  both  deeds  included  the 
locus  in  quo,  it  was  held  that  the  fact  that  the  land  devised 
to  the  plaintiff  was  acquired  by  the  senior  deed  did  not  de- 
termine the  question  whether  the  plaintiff  owned  the  locus 
but  that  he  must  show  that  by  the  terms  of  the  will  it  was 
devised  to  him.  Harper  v.  Anderson,  132  N.  C.  89,  43  S. 
E.  588.  Where  in  ejectment  proceedings  the  plaintiff 
claimed  that  defendants  held  possession  under  a  mortgage 
deed  and  that  he  had  succeeded  to  the  rights  of  the  mort- 
gagor, it  is  necessary  to  prove  that  the  mortgage  debt  has 
been  paid  in  order  entitle  plaintiff  to  possession.  Hooper 
V.  Young,  140  Cal.  274,  74  P.  140. 

The  statute  of  North  Carolina  (Acts  1901,  c.  175)  ex- 
tending the  time  for  the  registration  of  grants  from  the 
state,  notwithstanding  the  fact  that  the  times  specified  had 
expired,  does  not  alter  the  rule  that  in  an  action  of  eject- 
ment the  plaintiff  must  have  the  title  and  right  to  pos- 
sessipn  at  the  beginning  of  the  suit.  Morehead  v.  Hall, 
132  N.  C.  122,  43  S.  E.  542.  It  was  held  that  a  prima  facie 
case  was  not  made  out  by  a  plaintiff  in  ejectment  and  that 
the  defendant  who  took  a  deed  from  the  mother  of  the 
plaintiffs  was  not  estopped  to  dispute  their  title  as  it  did 
not  appear  that  she  had  any  interest  in  the  land  except 
dower,  which  had  not  been  assigned  her.  Caudle  v.  Long, 
132  N.  C.  675,  44  S.  E.  368. 

Paper  title.  Plaintiff  in  ejectment  to  recover  wild 
land,  there  being  no  evidennce  to  show  title  by  pre- 
scription, must  prove  a  paper  title  to  defendants.  Skidmore 
v.  Smith  et.  al.  (Ky.  1905),  84  S.  W.  1 163.  Where 
a  plaintiff  shows  a  valid  paper  title  for  many  years  and 
possession  by  tenants  claiming  under  him  of  part  of  the 
disputed  tract  before  defendant's  entry  and  no  evidence  is 
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offered  by  defendant,  a  direction  of  a  verdict  for  plaintiff 
is  proper  (prior  possession  alone  being  sufficient  to  ground 
recovery  against  one  subsequently  entering  without  lawful 
right.  Civ.  Code,  §  5008).  Wilcox  et.  al.  v.  Moore,  n8  Ga. 
351*  45  S.  E.  400.  In  a  proceeding  against  intruders  under 
Code  1895,  §  7808,  the  legality  of  the  possession  depends 
on  the  legality  of  the  original  entry,  the  issue  being  rather 
of  good  faith  than  good  title ;  and  the  fact  that  a  party 
testifies  that  he  claims  in  good  faith  does  not  prevent  the 
jury  from  testing  the  reasonableness  and  truth  of  his  state- 
ment. Thompson  v.  Glover  ((Ga.  1904),  47  S.  E. 
935.  In  an  action  of  ejectment  where  there  was  no  testi- 
mony showing  the  extent  of  the  conflict  between  the  claim 
of  the  plaintiff  and  the  defendant's  survey  nor  any  show- 
ing that  the  House  in  which  the  defendant  lived  was  cov- 
ered by  any  patent  under  whicfi  the  plaintiff  claimed,  judg- 
ment for  the  plaintiff  was  held  to  have  been  error.  Bradley 
V.  Bailey  (Ky.  1904),  79  S.  W.  233. 

It  was  held  that  an  act  of  sale  in  the  ordinary  form  ex- 
cept for  a  clause  by  which  the  buyer  covenants  himself, 
his  heirs  and  assigns,  to  reconvey  the  land  to  the  seller, 
his  heirs  or  assigns,  when  the  timber  is  removed,  or  at 
the  end  of  50  years,  passes  a  title  to  the  buyer  sufficient  to 
entitle  him  to  a  petitory  action  against  a  third  party.  Rud- 
dock Cypress  Co.,  Lim.,  v.  Peyret,  iii  La.  1019,  36  S.  105. 

A  city  vested  (as  by  I  Starr  &  Ann.  St.  1896,  p.  689, 
par.  63)  with  the  possession,  use  and  control  of  its  streets 
and  alleys  may  resort  to  an  action  of  ejectment  to  regain 
possession  of  any  part  of  a  street  or  alley  which  may  be 
unlawfully  withheld  from  it.  It  is  not  necessary  that  the 
city  own  the  fee  in  the  street  or  alley.  Under  such  a  statute 
the  city  possesses  not  a  mere  intangible  right  or  license,  but 
a  legal  right  to  the  actual  and  exclusive  possession  of  the 
street  or  alley,  and  the  action  of  ejectment  will  lie.  Village 
of  Lee  V.  Harris,  206  111.  428,  69  N.  E.  Rep.  230. 

"An  equitable  title  based  on  estoppel  will  not  support 
an  action  of  ejectment.*'  Harrison  v.  Alexander,  135  Ala. 
307*  33  So.  543.  In  holding  that  a  plaintiff  could  not  re- 
cover in  ejectment  upon  an  equitable  title,  it  was  said  that 
"in  a  large  number,  if  not  the  majority  of  the  states  of  the 
Union,  and  in  all  of  them  where  not  changed  by  statute, 
the  rule,  subject  to  a  few  exceptions,  is  that  the  plaintiff 
cannot  recover  in  ejectment  without  the  legal  title."  Vir- 
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ginia  Iron,  Coal  &  Coke  Co.  v.  Crane's  Nest  Coal  &  Coke 
Co.,  I02  Va.  405,  46  S.  E.  393. 

Title  from  state.  It  was  held  that  in  an  action  of  eject- 
ment where  the  plaintiff  and  defendant  do  not  claim  title  from 
a  common  source,  the  plaintiff  must  show  an  unbroken  title 
from  the  "Commonwealth  of  Virginia  to  himself."  Ronk  v. 
Higginbotham,  54  W.  Va.  137,  46  S.  E.  128.  In  ejectment,  "if 
complainants  rely  on  title  from  the  state  they  must  produce 
the  original  grant,  and  it  is  not  enough  to  produce  deeds 
referring  to  it.  Swainson  v.  Scott  ui  Tenn.  140,  76  S.  W. 
Rep.  909.  In  ejectment  where  the  plaintiff  does  not  prove 
his  own  possession,  or  possession  of  a  prior  grantor 
through  whom  he  claims,  it  is  encumbent  on  him  to  de- 
raign  title  from  the  government  to  him.  Krause  v.  Nolte, 
(111.  1905),  75  N.  E.  Rep.  362.  To  recover,  in  eject- 
ment, plaintiff  must  show  a  valid  title  in  himself,  and,  if 
defendant  is  in  possession  a  better  muniment  of  title  to  the 
land  than  his,  or  that  he  has  acquired  title  by  adverse  pos- 
session ;  also  a  regular  chain  of  title  back  to  some  grantor 
in  possession  or  to  the  government.  Jackson  Lumber  Co. 
V.  McCreary,  34  South.  800,  137  Ala.  278. 

In  ejectment,  legal  title  cannot  be  proved  by  parol 
evidence.  Reynolds  v.  Clowdus  (Ind.  Ter.  1403),  76 
S.  W.  Rep.  277.  An  action  of  ejectment  cannot  be  main- 
tained by  proving  a  sheriffs  deed  purporting  to  convey  to 
the  plaintiff  all  the  interest  in  certain  third  persons  in  the 
premises,  if  there  is  no  evidence  tending  to  establish  any 
title  in  these  persons  at  the  time  of  the  sheriff's  sale. 
Smith  v.  Curtice  (Neb,  1905),  102  N.  W.  Rep.  241.  It 
was  held  that  in  ejectment  where  a  "sheriff's  deed  is  ac- 
companied by  an  exemplification  of  a  valid  judgment,  and 
proof  of  the  loss  of  execution,  the  deed  is  admissible  as 
evidence  of  title,  and  not  merely  as  color  of  title."  Sweeney 
V.  Sweeney,  119  Ga.  76,  46  S.  E.  76. 

In  ejectment  proceedings  possession  under  a  contract 
to  sell  with  one  who,  as  the  record  showed,  had  parted  with 
title  five  years  before,  there  being  no  license  or  covenant 
by  the  real  owner,  is  not  sufficient  to  overcome  a  record 
title  with  previous  possesion.  Chicago  Terminal  R.  Co.  v. 
Winslow,  216  111.  166,  74  N.  E.  Rep.  815. 

Sec.  146.  Evidence.  In  an  action  of  equitable  eject* 
ment  to  recover  land  used  by  a  turnpike  company  for  27 
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years  the  burden  is  on  the  plaintiflf  to  overcome  the  pre- 
sumption that  the  damages  for  the  taking  were  paid.  Car- 
ter V.  Ridge  Turnpike  Co.,  208  Pa,  565,  57  Atl.  Rep.  988. 
Where  the  patent  under  which  defendants  claim  is  of 
earlier  date  than  that  of  the  plaintiffs,  and  includes,  except- 
ing certain  tracts,  all  of  the  land  within  the  plaintiff's  pat- 
ent, the  burden  of  proof  of  the  location  of  the  excepted 
tracts  is  upon  the  plaintiffs;  since  a  plaintiff  in  ejectment 
must  recover  upon  the  strength  of  his  own  title,  and  since 
the  defendants'  possession  will  be  presumed  lawful  in  the 
absence  of  evidence  to  the  contrary.  Virginia  Coal  &  Iron 
Co.  et.  al  v.  Keystone  Coal  &  Iron  Co.  et.  al.,  loi  Va.  723, 
45  S.  E.  291. 

In  Virginia,  in  an  action  of  ejectment,  a  land-office 
copy  of  a  patent  under  which  plaintiffs  claim,  though  not 
showing  that  the  lesser  seal  of  the  commonwealth  had  been 
affixed  to  the  patent,  is  admissible.  Virginia  Coal  &  Iron 
Co.  et.  al  v.  Keystone  Coal  &  Iron  Co,  et.  al.,  loi  Va.  723, 
45  S.  E.  291.  Evidence  that  a  witness  purchased  land  "in 
the  warm  part  pf  the  year,"  when  "the  timber  was  green," 
held  insufficient  to  show  that  witness  received  his  title 
bond  prior  to  Sept.  10  in  a  given  year.  Skidmore  v.  Smith 
et.  al.  (Ky.  1905),  84  S.  W.  1163.  When  on  appeal 
in  an  action  of  ejectment  a  witness,  after  showing  a  chain 
of  title  to  himself,  professed  to  file  the  several  conveyances, 
the  presumption  arises  that  they  were  duly  filed  though 
they  are  not  copied  into  the  record  before  the  court.  Speer 
V.  Duff  et.  al.  (Ky.  1905),  84  S.  W.  1140.  In  eject- 
ment plaintiff  could  not  prove  non-delivery  of  a  deed  by 
oral  statement  not  made  in  the  presence  of  the  defendant 
where  the  deed  had  been  duly  recorded.  Painter  v.  Camp- 
bll,  207  Pa.  189,  65  Atl.  409. 

Though  a  judge  in  an  ejectment  action,  in  receiving  the 
evidence  of  a  witness  introduced  only  for  the  purpose  of 
contradicting  another,  instructed  the  jury  at  the  time  that 
it  was  received  and  was  to  be  considered  only  for  such  pur- 
pose, yet  his  subsequent  mentioning  the  evidence  of  such 
witness  among  the  substantive  evidence  of  others  in  sum- 
ming up  the  same,  without  again  calling  their  attention  to 
the  limited  purpose  for  which  it  was  received,  is  error,  and 
not  cured  by  Supreme  Court  Rule  27  as  amended  (46  S.  E. 
III).  Westfeldt  et.  al.  v.  Adams  et.  al.  (N.  C.  1903). 
47  S.  E.  816.    Certificate  of  survey  and  plats  made  by  a  liv- 
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ing  person,  neither  identified  or  explained  by  him  in  his 
deposition  taken  for  the  trial,  are.  inadmissible  in  evidence. 
Cowles  V.  Lovin  (N.  C.  1904),  47  S.  E.  610. 

In  ejectment,  evidence  of  a  mistake  in  the  description 
of  the  real  estate  contained  in  the  conveyance  under  which 
he  claims  is  admissible.  Wieneke  v.  Deputy,  31  Ind.  App. 
621,  68  N.  E.  Rep.  921.. 

Evidence  held  to  justify  court  in  finding  that  plaintiflF 
in  ejectment  had  notice  of  defendant's  occupancy  of  lands 
in  controversy.  Johnson  v.  Fluetsch,  176  Mo.  452,  75  S.  W. 
Rep.  1005. 

Where  in  ejectment  proceedings  the  plaintiflF  fails  to 
show  any  location  which  gives  any  right  to  the  premises, 
he  cannot  complain  that  defendant's  location  certificate  is 
suflScient  or  that  he  has  changed  his  boundaries.  Benton 
v.  Hopkins,  31  Colo.  518,  74  P.  891. 

A  grantor's  interested  declarations  as  to  what  property 
he  conveyed  made  subsequent  to  the  conveyances  are  inad- 
missible against  his  grantee.  Skidmore  v.  Smith  et.  al. 
(Ky.  1905),  84  S.  W.  1 163.  Where  in  an  action  to  re- 
cover land  the  evidence  showed  the  location  of  the  land  upon  a 
certain  ridge  the  testimony  of  a  witness  that  his  deceased 
and  disinterested  father,  showed  the  land  to  him  as  a  boy 
and  said  that  that  was  the  ridge  of  that  name,  was  admissi- 
ble to  show  the  location  of  the  ridge ;  but  the  witness  could 
'  not  be  allowed  to  state,  for  the  purpose  of  showing  the 
boundaries  and  location  of  the  tract  in  dispute,  that  the 
father  had  pointed  out  the  land  to  him  at  a  distance  and 
said  that  he  had  not  surveyed  or  entered  those  lands  be- 
cause they  were  covered  by  grants  of  certain  other  parties. 
Westfeldt  et.  al.  v.  Adams  et.  al.  (N.  C.  1903),  47  S.  E.  816. 

Sec.  147.  Pleadings.  A  description  of  the  land  in  con- 
troversy, in  the  complaint  in  an  action  of  ejectment,  is  suf- 
ficient if,  by  the  aid  of  a  competent  surveyor  and  persons 
knowing  the  boundaries  and  monuments  mentioned  in  the 
complaint,  the  land  can  be  found.  Oflf  v.  Heirichs 
(Wis.  1905),  102  N.  W.  Rep.  904.  In  an  action  of 
ejectment  by  a  landlord  against  a  tenant  a  declaration 
which  simply  describes  the  plaintiflf's  estate  as  "a  certain 
tenement  to  the  plaintiflF  belonging,"  "the  defendant  being  the 
tenant  under  the  plaintiflF  in  the  tenement,"  is  suflScient  al- 
though it  does  not  set  forth  the  nature  of  the  plaintiflF's  estate. 
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Ayotte  V.  Johnson,  25  R.  I.  403,  56  Atl.  no.  An  ejectment  pe- 
tition which  alleges  that  the  plaintiffs  are  owners  of  and  en- 
titled to  the  possession  of  an  undivided  1-36  interest  in  land 
particularly  described,  sets  forth  a  cause  of  action.  Anderson  v. 
Proctor  Coal  Co.  (Ky.  1903),  74  S.  W.  717.  Description  of  the 
land  by  designating  it  as  parts  of  a  given  sub-division  of  a  sec- 
tion in  view  of  the  judicial  notice  taken  by  the  court  was 
held  suflScient.  Harvey  v.  Douglass,  73  Ark.  221,  83  S.  W. 
946.  Allegation  by  plaintiff  that  defendant  claims  title 
to  the  land  in  dispute  under  a  deed  from  A  to  B,  but  that 
a  title  bond  was  executed  by  A  to  C,  under  whom  plaintiff 
claims  and  possession  thereunder  given  to  C  before  the 
execution  of  such  deed  from  A  to  B,  and  that  A  had  no  in- 
tention of  conveying  the  land  in  question  to  B  and  that  B  had 
due  notice  of  the  sale  by  title  to  C — held  not  to  constitute 
an  admission  that  B's  deed  covered  the  disputed  land  (al- 
though allegations  in  pleading  are  .to  •  be  construed  most 
strongly  against  the  party  making  them).  Skidmore  v. 
Smith  et.  al:  (Ky.  1905),  84  S.  W.  1163. 

In  Arkansas  where  the  alleged  title  is  set  forth 
specifically  in  the  pleading,  a  general  denial  of  the  owner- 
ship raises  no  issue  at  all.  Harvey  v.  Do.uglass,  73  Ark. 
221,  83  S.  W.  946.  Where  in  an  action  to  recover  the  pos- 
session of  real  estate  the  complaint  set  forth  that  the  plain- 
tiff had  "lawful  title"  and  that  the  defendants  are  in  pos- 
session and  unlawfully  withholding  it  from  the  plaintiff,  a 
cause  of  action  is  stated  and  the  method  to  obtain  a  more 
definite  statement  as  to  the  nature  of  the  plaintiff's  title 
is  by  motion  and  not  by  demurrer.  Livingston  v.  Ruff,  65 
S.  C.  284,  43  S.  E.  678.  Kirby's  Arkansas  Digest  2742 
and  2743,  with  regard  to  actions  of  ejectment  and  pleading, 
were  construed.  Pace  v.  Crandall  (Ark.  1905),  86  S.  W. 
812.  Alabama  Code  1896,  1533,  which  provides  that  the 
defendant  in  ejectment  may  disclaim  possession  construed. 
Webb  v.  Reynolds,  139  Ala.  398,  36  So.  15. 

It  was  held  that  a  defendant  in  ejectment  who  filed 
merely  a  general  denial  of  the  plaintiff's  title  could  not 
under  the  pleadings  deny  the  plaintiff's  possession  as  al- 
leged in  the  declaration  because  he  should  have  denied  such 
possession  by  a  specific  traverse.  Under  Kirby's  Arkansas 
Digest  section  2743,  it  was  held  that  a  plat  of  land  was  not 
a  deed  or  written  evidence  of  title  "and  was  not  admissible 
b    evidence."    Pace    v.    Crandall     (Ark.     1905),    86    S. 
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W.  813.  Where  in  ejectment  the  wrong  land  is  described 
by  boundaries  but  the  right  land  is  described  in  the  state- 
ment that  it  is  a  part  of  a  certain  lot  the  description  by 
boundaries  will  prevail  and  the  land  cannot  be  recovered 
under  the  general  statement.  Gushing  v.  Conners  (Neb. 
1903)  >  95  N.  W.  855. 

Sec.  148.  Defences.  When  the  plaintiff  was  a  non- 
resident landowner  the  land  being  in  possession  of  a  ten- 
ant and  the  defendant  in  an  action  in  ejectment  against  the 
tenant,  to  which  the  plaintiff  was  not  a  party  and  had  no 
personal  notice  recovered  judgment  by  default,  it  was  held 
that  the  plaintiff  was  not  estopped  to  bring  ejectment 
against  the  defendant,  further  that  the  fact  that  the  plain- 
tiff's bill  in  equity  to  set  aside  the  previous  judgment  had 
been  dismissed  for  want  of  equity  did  not  work  an  estoppel. 
Eldreth  v.  Johnson  (Ark.  1905),  86  S.  W.  671.  In 
an  action  of  ejectment  where  the  defendant  as  a  special 
plea  alleged  that  in  a  former  auction  of  ejectment  wherein 
the  plaintiff  was  defendant  and  the  defendant  plaintiff, 
judgment  was  rendered,  giving  the  plaintiffs  possession 
and  equitable  relief  to  the  defendant  in  the  shape  of  a  lien 
on  the  land  for  money  paid  out  by  him  at  a  tax  sale  and 
for  taxes,  it  was  held  that  while  generally  a  judgment  in 
ejectment  is  no  bar  to  a  second  action  yet  here  the  former 
judgment  was  more  than  a  mere  judgment  in  ejection — 
since  it  granted  complete  equitable  relief  and  gave  each 
party  the  right  to  immediate  execution  for  the  enforcement 
of  the  portion  of  the  judgment  in  his  favor.  Jamison  v- 
Martin,  184  Mo.  422,  83  S.  W.  750.  One  not  a  party  to  a 
former  proceeding  in  ejectment,  nor  vouched  into  court 
thereunder,  is  not  bound  thereby  though  the  suit  involved 
the  title  to  the  land.  Ballard  v.  James,  117  Ga.  823,  45  S. 
E.  68. 

If,  in  an  action  to  recover  possession  of  land,  the 
answer  alleges  possession  by  the  defendant  under  a  con- 
tract for  the  purchase  of  the  land  and  the  making  of  valu- 
able improvements,  the  defendant  may  prove  an  oral  con- 
tract and  performance  sufficient  to  take  the  contract  out 
of  the  statute  of  frauds,  and  siich  proof  is  not  precluded 
by  the  introduction  of  documentary  evidence  showing  a 
written  application  for  the  sale,  if  there  was  no  written  ac- 
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cq)tance  of  the  application.  Ferguson  v.  Trovater  (Minn. 
1905),  102  N.  W.  Rep.  373. 

Where  the  answer  in  ejectment  denies  the  plaintiff's 
title  it  is  error  to  sustain  a  demurrer  thereto  and  render 
judgment  for  the  plaintiff  since  the  answer  to  that  extent 
is  a  good  defense.  Jones  v.  Griffin  (Ky.  1903),  74 
S.  W.  713.  In  Arkansas  the  failure  of  the  defendant  to 
plead  in  avoidance  a  prima  facie  title  in  himself  is  an  ad- 
mission of  the  plaintiff's  title.  Harvey  v.  Douglass,  73 
Ark.  221,  83  S.  W.  946.  For  various  answers  held  to  be 
defective  for  want  of  proper  allegations  see  Gates  v.  Solo- 
mon, 73  Ark.  8,  83  S.  W.  348. 

It  was  held  that  in  ejectment  the  defence  of  fraud 
in  obtaining  a  deed  which  gives  a  right  to  cancellation  may 
be  raised  and  parol  evidence  tending  to  show  fraud  and  the 
true  consideration  and  manner  of  payment  thereof  is 
admissible.  Wilcox  v.  Priester  (S.  C.  1904),  46  S. 
E.  553.  Plaintiff  in  ejectment  may  avoid  the  effect  of  an 
instrument  set  up  to  defeat  his  claim  by  proof  of  the 
fraud  by  which  it  was  obtained ;  he  is  not  obliged  to  go  into 
a  court  of  equity  for  relief.  Wilcox  v.  American  Tel.  & 
Tel.  Co.,  176  N.  Y.  115,  68  N.  E.  Rep.  153. 

Defendants,  without  connecting  themselves  to  such 
title,  may  show  in  an  action  of  ejectment  a  title  outstand- 
ing in  another.  Waters  v.  Durrance  et.  ux.  (Ga.  1904), 
47  S.  E.  216. 

In  ejectment  where  rents  and  profits  are  claimed  a 
claim  by  the  defendant  against  the  plaintiff  for  board  and 
maintenance  cannot  be  set  off  in  Nebraska.  White  v.  Whit- 
ney (Neb.  1903),  94  N.  W.  1012. 

It  was  held  that  in  an  action  of  ejectment  under  Section 
9^  c  90,  West  Virginia  Code  1899,  against  a  co-tenant  who 
holds  an  equitable  interest  in  the  land,  the  declaration 
ought  not  to  mention  the  defendant's  equity,  its  existence 
being  part  of  the  defence.  Where,  however,  there  is  evi- 
dence of  such  co-tenancy  the  judge  ought  in  his  charge 
to  the  jury  to  instruct  them  with  regard  to  the  co-tenancy 
and  the  fact  that  in  order  to  show  adverse  possession  by 
«the  plaintiff  the  latter  must  show  that  the  defendant  had 
knowledge  of  the  plaintiff's  adverse  holding.  Parr  v.  Cur- 
rcnce,  53  W.  Va.  524,  44  S.  E.  184.  It  was  held  that  the 
holder  of  purchase  money  notes  for  land  is  the  mere 
"owner  of  an  equity  such  as  is  not  available  to  defeat  an 
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action  of  ejectment  brought  by  one  who  has  the  legal  title, 
acquired  either  with  or  without  notice  of  the  equity.  Nun- 
nelly  V.  Barnes,  139  Ala.  657,  36  So.  763. 

Under  the  Arkansas  statute  (Sand.  &  H.  Dig.,  §  4819) 
two  years'  adverse  possession  under  a  tax  sale  contem- 
plates possession  under  a  deed  which  must  be  alleged  in 
the  answer  in  ejectment.  Harvey  v.  Douglass,  73  Ark.  221, 
83  S.  W.  946. 

Where  a  petition  in  ejectment  claims  the  whole  of  a 
tract  of  land  the  plaintiff  may  not  set  up  that  the  deed  to  him 
did  not  cover  the  whole  and  that  he  took  as  remainderman 
as  to  part  and  as  grantee  as  to  the  rest.  Whitaker  v.  Whit- 
aker,  175  Mo.  i,  74  S.  W.  1029. 

Alabama  Code  1896,  1531,  as  to  a  tender  of  an  abstract 
of  title  by  a  party  in  ejectment  construed.  Louisville  &  N. 
R.  Co.  V.  Massey,  136  Ala.  156,  33  So.  896. 

Sec.  149.    Practice — Venue,  amendment,  damages,  etc. 

The  venue  of  an  action  to  recover  land  under  article  6,  sec- 
tion 5  of  the  Constitution  of  California  must  be  determined 
solely  by  the  complaint  without  reference  to  the  answer 
filed.  Miller  &  Lux  v.  Kern  County  Land  Co.,  140  Cal. 
132,  73  Pac.  836.  An  action  affecting  an  interest  in  land 
must  be  brought  in  the  county  where  the  defendant  lives 
if  the  land  is  situated  in  another  county.  Burke  v.  Malaby, 
14  Okla.  650,  78  Pac.  105. 

Kirby's  Arkansas  Digest,  Section  6528,  which  requires 
an  action  by  one  claiming  title  to  real  estate  against  a  de- 
fendant in  actual  possession  to  be  brought  at  law  rather 
than  equity  construed.  Brown  v.  Norwell,  2  (Ark.  1905), 
86  S.  W.  306. 

Where  after  an  action  in  ejectment  had  been  brought 
the  defendant  removed  from  the  state  and  the  plaintiff 
brought  an  ancillary  petition  it  was  held  that  in  Georgia 
service  upon  the  defendant's  attorney  in  the  main  eject- 
ment suit  was  sufficient.  Vizard  v.  Moody,  117  Ga.  67,  43 
S.  E.  426. 

Judgment  cannot  be  entered  in  an  ejectment  suit  for 
failure  to  appear  where  the  plaintiff  has  failed  to  file  his 
declaration  on  or  before  the  return  day  of  his  writ.  Lorenz 
V.  Berry,  207  Pa.  296,  56  Atl.  926. 

A  simple  action  of  ejectment  against  one  devisee  for 
99J4    acres   cannot   by    amendment    be   expanded    into   an 
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equitable  proceeding  against  21  devisees  and  heirs  at  law 
to  obtain  a  lien  upon  426  acres,  all  the  land  belonging  to 
the  estate.    Finch  v.  Strickland,  132  N.  C  103,  43  S.  E.  552. 

An  action  of  ejectment  is  not  converted  into  a  suit  in 
equity  by  the  filing  of  an  answer  asking  no  affirmation  re- 
lief in  equity,  though  setting  up  a  defense  of  equitable 
nature.  Kessner  et.  aL  v.  Phillips  et.  al  (Mo.  1905),  88  S. 
W.  66. 

Where  two  parties  plaintiff  sue  for  the  possession  of 
land  and  it  appears  that  they  are  not  tenants  in  common 
the  defendant's  remedy  is  not  a  motion  for  non-suit  but  a 
motion  to  make  the  pleading  definite  and  certain  by  arrang- 
ing it  into  distinct  causes  of  action.  Lewis  v.  Hinson,  64 
S.  C  571,  43  S.  E.  15.  It  was  held  that  an  action  of  eject- 
ment may  be  maintained  by  the  owner  of  a  tract  of  land 
against  several  persons  illegally  claiming  and  holding  sep- 
arate parcels  of  it.  Section  85,  Civil  Code  Practice  (Ky.), 
with  regard  to  misjoinders  was  also  construed.  Bryant  v. 
Stephens  (Ky.  1904),  82  S.  W.  423.  In  an  action  of 
ejectment  when  the  plaintiff's  claim  to  the  whole  land 
rests  on  a  single  title,  he  should  join  as  defendants  all  actual 
occupants  or  tenants  of  the  tract  even  though  they  hold  sep- 
arate portions  under  separate  titles.  Lewis  v.  Hinson,  64 
S.  C.  571,  43  S-  E.  15. 

Where  the  defendant  in  ejectment  "was  holding  the 
possession  of  the  lands  under  color  of  title,  and  in  good 
faith,  when  this  suit  was  instituted,"  it  was  held  "that  the 
rents  recoverable  are  to  be  estimated  as  of  the  value  of  the 
land  when  the  defendant  acquired  it — and  not  upon  the 
value — as  enhanced  by  the  improvements."  McCarver  v. 
Herzberg,  135  Ala.  542,  33  So.  486.  Where  in  action  for 
ejectment  an  entirely  new  demise  is  laid  in  an  amendment 
the  case  should  be  tried  as  though  the  action  had  not  been 
begun  until  the  date  of  this  amendment  being  filed,  and  the 
statute  of  limitations  runs  against  plaintiff  till  this  date; 
and  the  law's  principle  should  be  applied  to  actions  of  this 
nature  partly  legal  and  partly  equitable  (as  where  a  pro- 
ceeding besides  seeking  an  injunction  and  praying  for  the 
cancellation  of  deeds  also  seeks  damages  and  prays  for  the 
recovery  of  land).  Bentley  et.  al.  v.  Crummey  &  Hamilton, 
(Ga.  1904),  47  S.  E.  209. 

Judgment  in  California  cannot  be  rendered  in  eject- 
ment for  failure  of  the  defendant  to  comply  with  some  rule 
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of  court  (as  to  payment  of  reporter's  fees),  as  this  is  a  depri- 
vation of  property  without  due  process  of  law.  Meacham 
V.  Bear  Valley  Irr.  Co.  (Cal.  1904),  79  Pac.  281. 

Under  a  Kansas  statute  providing  that  in  an  action 
for  the  recovery  of  real  property  the  party  against  whom 
the  judgment  is  rendered  may  demand  another  trial  as  of 
right  it  was  held  that  this  provision  applied  to  an  action 
in  ejectment  for  the  recovery  of  half  interest  in  a  tract  of 
land  and  partition  of  the  same  and  for  rents  and  profits  as 
the  recovery  di  such  rents  and  profits  and  partition  is  a 
mere  incident  of  the  action.  Kennedy  v.  Haskell,  67  Kan. 
612,  73  Pac.  913. 

Where  in  ejectment  to  recover  land  on  the  ground  that 
defendant  had  constructed  a  building  over  the  boundary, 
the  evidence  is  conflicting  as  to  the  true  division  line  it  is 
a  question  for  the  jury.  Daley  v.  Wingert,  210  Pa.  169, 
59  Atl.  982.  Where  in  an  action  of  ejectment  for  construct- 
ing a  building  partly  on  plaintiff's  land  the  issue  is  the 
boundary  between  two  adjoining  lots  a  verdict  of  a  jury 
merely  deciding  the  right  of  possession  of  the  land  in  contro- 
versy is  bad  as  not  responding  to  the  material  issues.  Ham- 
ilton V.  Murray,  29  Mont.  80,  74  Pac.  75. 

Rendition  of  judgment  in  an  action  of  ejectment  is 
premature  where  the  warning  order  failed  to  name  an 
attorney  to  defend  non-resident  heirs  joined  as  parties  to 
defendant.    Jones  v.  Griffin  (Ky.  1903),  74  S.  W.  713. 

Under  N.  C.  Code,  §  1776,  under  which  a  tenant  wha 
has  been  ejected  by  his  landlord  and  subsequently  on  ap- 
peal placed  again  in  possession  by  writ  of  restitution  may 
claim  damages  from  the  latter,  he  may  have  a  separate 
action  for  the  same  and  it  is  not  necessary  that  he  demand 
an  issue  thereon  upon  the  rendition  of  judgment  in  the 
original  action.  (See  same  case  as  to  requisites  in  com- 
plaint in  such  action  to  show  damages  other  than  loss  of 
crops).     Burwill  v.  Brodie  (N.  C.  1904),  47  S.  E.  47. 

The  measure  of  damages  in  an  action  for  ejectment 
containing  a  count  for  special  damages  from  removal  of 
timber  by  cutting  is  the  diminished  value  of  the  land  caused 
by  the  removal.  Nelson  et.  al.  v.  Churchill  (Neb.  1903), 
93  N.  W.  799. 

Recovery  of  counsel  fees  and  expenses  of  litigation 
from  defendant  in  ejectment  must  be  claimed  in  the  peti- 
tion, and  are  only  allowed  in  case  of  defendant's  bad  faith^ 
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Stubborn  litigation,  or  unnecessary  annoyance  of  plaitiff. 
Georgia  R.  &  Banking  Co.  v.  Gardner  et.  al.,  Ii8  Ga.  723, 
45  S.  W.  600. 

Sec.  I,  Act  of  Mch.  8,  1889,  relative  to  notices  in  eject- 
ment cases,  is  amended  by  Pa.  Laws  of  1903,  No.  154. 
Sec.  3,  Act  of  May  8,  1901,  relative  to  proceedings  in  eject- 
ment, is  amended  by  Pa.  Laws  of  1903,  No.  226. 
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Sec.  150.    What  constitutes  authority  to  take.    Under 

South  Carolina  Constitution  1895,  Art  i,  §  17,  9,  §  i,  2,  private 
property  can  be  taken  for  private  use  only  by  virtue  of  a  gen- 
eral legislative  act  granting  such  power  to  corporations,  and 
such  power  must  be  exercised  as  provided  in  Art.  20,  §  9. 
Boyd  v.  Winnsboro  Granite  Co.,  66  S.  C.  433,  45  S.  E.  10. 
Under  authority  in  a  charter  "to  purchase  and  have  and  hold 
*  *  *  any  lands  *  *  *  that  they  may  find  necessary  for 
the  site  on  and  along  which  to  locate,  run  and  establish  the 
aforesaid  railroad  or  any  branches  thereof ;  or  to  vary  or  alter 
the  plan  or  plans  and  of  such  breadth  and  dimensions  through 
the  whole  course  of  the  road  or  roads  as  they  may  see  fit,"  a 
corporation  has  the  right  to  condemn  private  property  for  the 
construction  of  a  double  track  line  and  for  additional  terminal 
facilities.  Gardner  v.  Georgia  R.  &  Banking  Co.,  117  Ga. 
522,  43  S.  E.  863.  Where  a  boom  company  is  authorized  to 
take  property  by  eminent  domain  Where  necessary,  the  word 
other  property  would  be  taken.  Samamish  River  Boom  Co.  v. 
"necessary"  means  a  reasonable  necessity  and  not  that  no 
Union  Boom  Co.,  32  Wash.  586,  73  P.  670. 

Sec  151.  Who  may  take.  It  was  held  that  "the  right 
of  eminent  domain  is  a  sovereign  right  of  the  state"  *  *  * 
which  "does  not  exist  as  a  matter  of  comity  between  the 
states,  *  *  *  and  *  *  *  a  foreign  corporation  must  have 
affirmative  authority  from  the  state  in  which  it  proposes  to 
exercise  the  right.  Sections  650-657  of  the  Political  Code  of 
^895  (Georgia)"  do  not  cover  foreign  corporations.  Chesta- 
tee  Pyrites  Co.  vs.  Cavenders  Creek*  Gold  Mining  Co.,  119  Ga. 
354»  (46  S.  E.  422).    A  corporation  is  not  precluded  from 
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condemning  property  under  its  right  of  eminent  domain  by 
the  mere  fact  that  it  is  a  trespasser  on  the  property.  Samamish 
River  Boom  Co.  v.  Union  Boom  Co.,  32  Wash.  586,  73  P.  670. 
Under  Pa.  Act.  April  29,  1874  (P.  L.  92)  §  33,  Ch.  i,  a  tele- 
graph company  has  no  right  of  eminent  domain  over  the  land 
of  private  owners.  Pennsylvania  Telephone  Co.  v.  Hoover, 
209  Pa.  555.  58  Atl.  922. 

In  North  Carolina  a  lumber  company  cannot  condemn 
land  for  a  way  on  which  to  remove  its  logs  and  obtain  an 
assessment  of  permanent  damages  under  Public  Laws  of  1895, 
c.  224,  p.  297.  The  most  it  could  obtain  would  be  a  temporary 
easement  ex  necessitate  by  a  strict  compliance  with  §  2056  of 
Code  as  amended  by  Public  Laws  of  1887,  c.  46.  Leigh  v. 
Garysburg  Mfg.  Co.,  132  N.  C.  167,  43  S.  E.  632.  A  right  of 
way  may  be  secured  by  condemnation  proceedings  by  persons 
engaged  in  quarrying  granite  or  other  stone,  when  such  way 
is  essential  to  the  proper  carrying  on  of  the  enterprise,  (Polit. 
Code,  §§  650,  656,  Civ.  Code  4657),  though  it  amounts  to 
condemnation  for  private  use.  Francis  Jones  &  Co.  v.  Ven- 
able  (Ga.  1904),  /fj  S.  E.  549. 

Sec.  152.  Enabling  statutes.  Alabama  Code,  Sections 
1713,  1714,  1717,  1718,  1719  and  1720,  relative  to  proceedings 
by  corporations  for  the  condemnation  of  land,  amended  by 
St.  lc)03,  No.  443.  Missouri  Revised  Statutes  1899,  c.  12,  Art. 
7,  with  regard -to  the  condemnation  of  land  by  right  of  emi- 
nent domain  was  construed  and  criticised.  Missouri  Pac.  Ry. 
Co.  V.  Roberts,  86  S.  W.  91,  187  Mo.  309. 

Statutes  plainly  conferring  the  power  of  acquiring  land  by 
right  of  eminent  domain  will  be  liberally  and  reasonably  con- 
strued, so  as  to  carry  out  the  purposes  intended.  Petersburg 
School  District  v.  Peterson  (N.  D.  1905),  103  N.  W. 
Rep.  756.  The  proceedings  to  be  taken  in  the  exercise  of  the 
right  of  eminent  domain  are  prescribed  in  detail  by  Ind.  Laws 
of  1905,  Ch.  48.  Burns'  (Ind.)  Ann.  St.  1901,  §§  6006- 
6008,  providing  for  the  condemnation  of  land  for  school  pur- 
poses, construed — Richland  School  Tp.  of  Fulton  County  ^ 
Overmeyer  (Ind.  1905),  73  N.  E.  Rep.  811.  The  man- 
ner of  making  locations  and  of  taking  property  for  public 
uses  is  prescribed  by  Me.  Acts  of  1905,  ch.  164.  The  con- 
demnation of  land  for  public  buildings  in  counties  is  provided 
for  by  Minn.  Gen.  Laws  of  1905,  Ch.  7.  Counties  are  given 
power  to  take  land  by  eminent  domain  for  public  buildings. 
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and  the  method  of  procedure  is   prescribed   by   Minn.   Gen. 
Laws  of  1905,  Ch*  7.    Sees.  4086  and  4089  of  title  7  of  Ch. 
38  of  the  Gen.  St  of  1894  as  to  procedure  in  the  condemnation 
of  knd  for  the  use  of  the  state  are  amended  by  Minn.  Gen. 
Laws  of  1905,  Qi.  43.    The  condemnation  of  land  by  District 
Boundary  Boards  for  public  schools   is  authorized  by  Or. 
Laws  of  1905,  Ch.  61.    Land  may  be  purchased  or  condemned 
by  the  governor  for  public  use  by  authority  of  Tex.  Laws  of 
1st  called  session  1903,  Ch.  5.     The  taking  of  private  property 
for  school  house  sites  is  authorized  by  Wash.  Laws  of  1903, 
ch.  III.     The  power  of  condemnation    for    library  sites  is 
granted  and  defined  by  Wis.  Laws  of  1903,  Ch.  404.     Sec- 
tion 1240  of  the  Code  of  Civil  Procedure,  relating  to  rights 
of  way  for  public  use  is  amended  by  Cal.  St.  1905,  Ch.  124. 
Cities.     Powers    of    eminent    domain    conferred    upon 
cities  are  extended  to  towns  by  Mass.  Acts  of  1905,  Ch.  390. 
Under  §  i,  c.  25,  Act  No'  136,  p.  191  of  Mich.  Public  Acts 
of  1899,  cities  of  the  fourth  class  have  no  power  to  take  land 
by  eminent  domain  for  the  purpose  of  enlarging  or  creating 
a  harbor  upon  navigable  water.     City  of  South  Haven  v.  Van 
Buren    Probate   Judge    (Mich.    1905),    103    N.    W.    Rep. 
521.     Cities  of  50,000  inhabitants   are   authorized   to   ac- 
quire lands  for  the  destruction  of  garbage  by  Minn.  Gen.  Laws 
of  1905,  Ch.  121.    Revised  Statutes  of  Missouri,  1899,  Sec- 
tion 5976,  with  regard  to  the  right  of  fourth-class  cities  to 
condemn  land  for  streets  construed.     City  of  Tarkio  v.  Clark, 
186  Mo.  285,  85  S.  W.  350.     Washington,  i  Ballinger's  Ann. 
Codes  &  St.,  §  739  subds  6,  14  and  15  construed  and  held  that 
cities  of  the  first  class  were  authorized  to  condemn  private 
property  for  the  maintenance  of  a  light  plant  and  such  prop- 
erty might  be  outside  the  city  limits.     State  v.  Superior  Court, 
35  Wash.  303,  77  J'.  382.    The  act  of  Mch.  9,  1893,  giving 
cities  of  the  first  class  right  of  eminent  domain  is  amended 
by  Wash.  Laws  of  1903,  Ch.  129.     Sees.  8,  14,  18,  and  36  of 
the  act  of  May  16,  1901,  and  clause  22,  Sec.  3,  Art.  5,  and  Sec. 
1,  Art.  13,  and  Sec.  2,  Art.  13  of  the  act  of  May  23,  1889,  pro- 
viding for  the  purchase  and  condemnation,  by  cities  of  the 
third  class,  of  land  for  public  purposes  are  amended  by  Pa. 
Laws  of  1903,  No.  88.    Sec.  1240  of  the  Gen.  St.  for  1894, 
relating  to  eminent  domain  of  villages,  is  amended  as  to  the 
proceedings  to  be  taken  for  condemning  land  by  Minn.  Gen. 
Laws  of  1903,  Ch.  388.     Boards  of  County  Commissoners  are 
empowered  to  condemn  property  for  the  use  of  a  city  or  town 
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by  Nev.  Laws  of  1903,  ch.  38,  amending  an  act  approved  Feb. 
26,  1881.  The  taking  of  land  by  the  Commonwealth  and  by 
cities,  by  right  of  eminent  domain,  is  regulated  by  Mass,  Acts 
of  1904,  Ch.  443.  Cities  of  the  first  class  are  authorized  to 
establish  building  lines  along  ways  and  condemn  land  and 
buildings  by  Wis.  Laws  of  1903,  Ch.  46. 

Parks,  The  establishment  and  maintenance  of  public 
parks  in  cities  of  the  second  and  third  class  are  provided  for 
by  Mo.  Laws  of  1903,  p.  76.  Certain  cities  are  given  author- 
ity to  establish  public  parks  by  Col.  Laws  of  1905,  ch.  128.  A 
board  of  forest  parks  reservation  commissioners  is  established 
and  given  power  to  take  land  and  control  it  as  public  parks  by 
N.  J.  Laws  of  1905,  Ch.  47.  Townships  are  authorized  to 
acquire  land  for  parks  by  eminent  domain  by  O.  Acts  of  1904, 
p.  413.  Acts  1899,  paragraph  250-252,  chapter  142,  section 
1-7,  with  regard  to  the  right  of  taxing  districts  to  condemn 
land  for  parkways,  construed  and  held  valid  not  being  in  vio- 
lation of  the  14th  Amendment  of  the  United  States  Constitu- 
tion. City  of  Memphis  v.  Hastings,  113  Tenn.  142,  86  S.  W. 
610.  Rights  in  public  parks  appurtenant  to  adjoining  lots 
may  be  condemned  for  the  purpose  of  erecting  museums  on 
sudi  parks  by  authority  of  111.  Laws  of  1903,  p.  263.  The 
power  to  take  lands  for-  parks  by  eminent  domain  is  given  to 
villages  by  Minn.  Gen.  Laws  of  1905.  Ch.  167,  Sec.  6. 

Railroad  and  street  railway  companies.  Foreign  rail- 
road corporations  are  given  power  of  eminent  domain  by  Cal. 
St.  1905,  Ch.  471,  Sec.  407.  The  Georgia  Code  (Civ.  Code 
1895,  §  46575)  was  held  not  to  abrogate  or  repeal  the  special 
act  of  1836  (Price  Dig.,  p.  358)  which  conferred  upon  the 
Georgia  R.  &  Banking  Co.  the  right  of  Eminent  Domain. 
Gardner  v.  Georgia  R.  &  Banking  Co.,  117  Ga.  522,  43  S.  E. 
853.  Street,  suburban  and  interurban  railways  are  given 
power  of  eminent  domain  by  Kas.  Session  Laws  of  1905,  Ch. 
357.  Street  railways  are  given  power  to  take  land  for  certain 
purposes  and  the  procedure  for  such  taking  is  prescribed  by 
Me.  Acts  of  1903,  Ch.  25.  Md.  Acts  1892,  p.  684,  construed 
and  held  that  a  railroad  by  condemning  land  bounding  on  a 
street,  but  so  described  as  to  exclude  the  street,  does  not  ac- 
quire title  to  the  centre  of  the  street.  Shipley  v.  Western 
Maryland  Tidewater  R.  Co.,  99  Md.  115,  56  Atl.  968.  N.  J. 
traction  act  of  1893  (§§  13,  14,  Gen.  St,  p.  3239)  authorizing 
the  condemnation  of  land  for  railroad  purposes  construed. 
Middlesex  &  S.  Traction  Co.  v.  Metlar,  70  N.  J.  L.  98,  56  AtL 
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142.    Street  railway  companies  are  given  power  of  eminent 
domain  in  municipalities  by  O.  Acts  of    1904,   p.  106.     The 
Act  of  Mch.  7,  iS6g,  (P.  L.  12)  authorizing  the  widening  of 
railroad  lines,  is  not  to  be  read  with  that  of  1849  (P.  L.  83, 
§10),  prohibiting  the  taking  of  dwelling  houses  occupied  by 
their  owners,  and  is  constitutional.     Dryden  v.  Pittsburg,  V. 
&  C.  Ry.  Co.,  208  Pa.  316,  57  Atl.  Rep.  710.     Railroad  com- 
panies chartered  under  laws  of  Tenn.  are  authorized  to  con- 
demn land  for  switch  yards  and  work  shops  in  certain  coun- 
ties by  Tenn.  Acts  of  1903,  Ch.  10.    Sec.  i  of  Gh.  152  of  the 
Acts  of  189s,  providing  for  the  building  of  branch  railroads 
and  the  taking  of  land  therefor  by  condemnation  is  amended 
by  Tenn.  Acts  of  1903,  Ch.  210.     Railroads  are  authorized  to 
condemn  lands  for  relocation  of  their  lines  by  Tenn.  Acts  of 
1903,  Ch.  II  and  216.     Under  Sayles  Civ.  St.,  Acts  4445, 
4447,  a  railroad  may  acquire  land  for  terminal  facilities,  yards, 
round  house,  shops,  water  tanks,  coal  bins,  etc.,  and  a  citizen 
cannot  enjoin  the  construction  and  operation  of  the  same  be- 
cause of  injury  to  his  property  though  he  may  have  damages. 
Rainey  v.  Red  River  T.  &  S.  Ry.  Co.  (Tex.  C.  C.  A.  1904), 
80  S.  W.  95.     For  the  purpose  of  straightening  its  line  a  rail- 
road may  take  additional  land  by  gift,  purchase  or  condemna- 
tion.   Alabama  St.  1903,  No.  116.     Sec.  14  of  ch.  52  of  the 
Code,  authorizing  railroad  companies  to  take   wood,   stone, 
gravel,  earth  and  water  from  lands,  is  amended  by  W.  Va. 
Acts  of  1905,  Ch.  41.    Ch.  51,  Sec.  15  of  the  Rev.  St,  relating 
to  the  Recording  of  Locations  of  Railroads,  is  amended  by 
Me.  Acts  of  1903,  Ch.  93.     Sec.  97  of  Ch.  18,  Laws  of  1883, 
amending  Sec.  97  of  Ch.  16,  Compiled  St.,  relating  to  the  pro- 
ceedings by  which  rights  of  way  are  acquired  by  railroads,  is 
amended  by  Neb.  Laws  of  1900,  Ch.  28.    The  right  of  rail- 
road companies  to  take  lands  by  eminent  domain  is  limited  by 
Conn.  Acts  of  1905,  Ch.  126,  Sec.  2.     Cities  and  towns  are 
authorized  to  empower  street  railways  to  take  land  to  avoid 
dangerous  curves  and  for  similar  purposes  incident  to  their 
operation  of  railways  in  public  ways  by  Mass.  Acts  of  1903, 
Ch.  476.    Sec.  436  of  the  Rev.  St.  of  Utah,  1898,  relating  to 
the  acquisition  by  railroad  companies  by  condemnation  of  land, 
is  amended  by  Utah  Laws  of  1903,  Ch.  108.     Corporations 
operating  street  railways  are  given  power  of  eminent  domain 
by  Wash.  Laws  of  1903,  Ch.  175.     Sec.  1863a,  statutes  of 
1898,  as  amended,  relative  to  the  condemnation  of  rights  of 
way  by  street  railways,  .is  further  amended  by  Wis.  Laws  of 
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1905,  Ch.  266.    Railroads  are  given  authority  to  condemn 
lands  owned  by  the  state  by  Kas.  Session  Laws  of  1903,  Ch. 

392. 

Water  works  of  various  kinds.  Sec.  3758  of  the  com- 
piled Laws  of  1901,  providing  for  the  condemnation  of  lands 
for  the  storage  and  use  of  water  is  repealed  and  a  new  act 
substituted  by  Kas.  Session  Laws  of  1903,  Ch.  340.  Corpora- 
tions organized  to  operate  water  works  are  authorized  to  con- 
demn lands  for  purposes  of  the  same  by  Ky.  Acts  of  1904,  Ch. 
70.  Sec.  8450  of  Ch.  124,  Rev.  St.  1899,  is  repealed,  and  a 
new  section,  providing  for  the  taking  of  land  for  levees  by 
eminent  domain,  enacted  by  M.  Laws  of  1903,  p.  237.  The 
Constitution  and  various  statutes  of  Oregon  with  regard  to 
the  rights  of  electric  companies  to  appropriate  water  power 
rights  in  streams  construed.  Grande  Ronde  Electrical  Co.  v. 
Drake  (Ore.  1905),  78  Pac.  1031.  Water  companies 
having  contracts  to  supply  public  charitable  institutions  with 
water  are  authorized  to  condemn  waters  and  riparian  rights 
by  Tenn.  Acts  of  ic)03,  Ch.  134.  Municipal  and  other  corpor- 
ations are  authorized  to  condemn  land  for  water  works  by  S. 
Car.  Stat,  of  1905,  No.  433.  The  condemnation  of  land  for 
storage  reservoirs  is  provided  for  by  Wy.  Laws  of  1905,  Ch. 
29.  Me.  Private  and  Special  Laws  1903,  c.  158,  §  7,  incor- 
porating the  Brunswick  and  Topham  Water  Co.  and  provid- 
ing for  damages  for  property  of  other  companies  taken  con- 
strued. Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co., 
99  Me.  371,  59  Atl.  537.  Foreign  and  domestic  corporations, 
having  the  right  to  supply  power  produced  by  water,  given 
right  to  acquire  by  purchase  or  condemnation  land  and  ease- 
ments by  Ala.  St.  1903,  No.  420.  Cities  are  authorized  to  con- 
•demn  property  for  water  works  and  private  water  works  by 
Col.  Laws  of  1905,  Ch.  142,  Sec.  13.  Water  companies  are 
forbidden  to  exercise  the  right  of  eminent  domain  as  to 
streams,  rivers,  waters  and  the  lands  covered  thereby  by  Pa. 
Laws  of  1905,  No.  109.  Proceedings  for  the  condemnation  of 
lands  for  dams  are  prescribed  by  Fla.  Laws  of  1903,  Ch.  5198. 
Section  2600  of  the  general  statutes,  authorizing  municiapl 
and  private  corporations  to  take  land  for  water  supplies  is 
amended  by  Conn.  Acts  of  1903,  Ch.  192,  Sec.  2.  Cities  of  a 
population  of  more  than  50,000  are  authorized  to  condemn 
lands  covered  by  water  or  easements  therein  for  waterways  by 
Minn.  Gen.  Laws  of  1905,  Ch.  213.  Cities  having  a  population 
of  over  50,000  are  authorized  to  divert  unnavigable  streams 
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and  control  their  flow  by  Minn.  Gen.  Laws  of  1905,  Ch.  18. 
Corporations  operating  water  works  are  given  power  to  take 
waters  of  streams  and  springs  by  Ala.  Acts  1903,  No.  395,  §  8. 
Sec.  5108  of  B.  &  C's.  Codes  and  Statutes,  permitting  munici- 
palities to  take  water  rights,  is  amended  by  Ore.  Laws  of  1905, 
Cb.  15.  The  condemnation  of  real  property  and  water  rights 
by  the  state  is  provided  for  by  Ore.  Laws  of  1905,  Ch.  45. 

Sewers  and  drainage.  Cities  are  authorized  to  take 
lands  for  sewers  by  Pa.  Laws  of  1905,  No.  94.  The  right  of 
eminent  domain  is  given  to  drainage  districts  by  Idaho  Laws 
of  1903,  p.  261.  Sees.  I  and  2  of  an  Act  approved  Apl.  14, 
1903,  providing  for  the  drainage  of  lands  are  amended  by  N. 
J.  Laws  of  1904,  Ch.  113.  The  right  of  eminent  domain  is 
extended  to  the  drainage  of  land  by  Col.  Laws  of  1905,  Ch. 
103,  Sec.  13. 

Miscellaneous  corporations.  Corporations  or  associa- 
tions owning  or  controlling  cemeteries  are  given  power  to 
take  additional  land  therefor  by  Kas.  Session  Laws  of  1905, 
Ch.  155.  The  power  of  eminent  domain  possessed  by  a  manu- 
facturing or  mining  corporation  chartered  under  Act  1886 
(19  St  at  L.  p.  540)  was  taken  away  by  the  amendatory  act 
of  1896,  §  18  (22  St.  at  L.  p.  92).  Boyd  v.  Winnsboro  Gran- 
ite Co.,  66  S.  C.  433,  45  S.  E.  10.  Sec.  3878  of  the  Rev.  St.  is 
so  amended  as  to  give  companies  for  the  transportation  of 
gas,  oil,  water,  and  electricity,  power  of  eminent  domain  by 
0.  Acts  of  1904,  p.  300.  The  right  of  eminent  domain  is  con- 
ferred upon  companies  developing  mineral  oil  and  natural  gas 
resources  by  Ark.  Act  of  1905.  The  appropriation  and  valua- 
tion of  property  taken  for  telegraph,  telephone,  public  road, 
railroad  and  other  public  uses,  are  provided  for  by  N.  M. 
Laws  of  1905,  Ch.  97.  The  acquisition  of  rights  of  way  by 
non-  resident  corporations  is  provided  for  by  Ga.  Laws  of  1904, 
No.  629,  amending  Sec.  650  of  Vol.  i  of  the  Code  of  1895. 

Sec.  153.  Telephone,  telegraph  and  electric  companies 
—Rights  to  take.  Telegraph  and  telephone  companies  are 
given  right  of  eminent  domain  on  railroad  rights  of  way  by 
Fla.  Laws  of  1903,  Ch.  521 1.  Section  2347  of  the  Code  of 
Ga.  of  1895  providing  for  rights  of  way  for  telephone  com- 
panies is  amended  by  Ga.  Laws  of  1905,  No.  76.  Electric 
power  companies  are  given  rights  of  way  on  public  roads  by 
Idaho  Laws  of  1903,  p.  343.  Telephone  companies  are  given 
power  to  acquire  private  property  and  to  construct  their  lines 
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on  highways  as  in  the  case  of  telegraph  companies,  by  111. 
Laws  of  1903,  p.  351.  Telephone  companies  are  given  au- 
thority to  maintain  their  lines  on  highways,  subject  to  the 
supervision  of  the  County  Commissioners  by  Ind.  Laws  of 
1903,  Ch.  107.  Persons  and  corporations  are  given  rights  to 
Qbtain  by  condemnation  rights  of  way  along  roads  and  on 
public  and  private  lands  and  across  and  under  navigable 
waters  by  Ky.  Acts  of  1904,  Ch.  71.  Sec.  4750  of  B.  &  C's. 
Amotated  Codes  and  Statutes  is  amended  and  telephone,  tele- 
graph and  electric  light  lines  given  rights  in  public  streets  by 
Or.  Laws  of  1903,  p.  11.  Under  P.  L.  136  (Pa.),  giving 
electric  companies  certain  rights,  such  a  company  may  erect 
its  poles  and  string  wires  on  a  turnpike  road,  the  fee  of  which 
is  in  the  abutting  owners.  Brown  v.  Radnor  Tp.  Electric 
Light  Co.,  208  Pa.  453,  57  Atl.  Rep.  904.  The  South  Carolina 
Statute  (23  St.  at  Large,  p.  61,  §§  2  S)  granting  the  right  to 
a  telephone  company  to  condemn  rights  of  way  over  railroad 
companies'  land  held  to  be  constitutional.  South  Coraline  & 
G.  R.  Co.  V.  American  Telephone  &  Telegraph  Co.  ,  65  S.  C. 
459,  43  S.  E.  970.  Corporations  selling  electric  power  are 
given  the  right  of  eminent  domain  by  Wash.  Laws  of  1903, 
Ch.  173.  Sec.  1778,  statutes  of  1898,  as  amended,  relative  to 
the  acquistion  of  rights  of  way  by  telegraph,  telephone  and 
power  transmission  companies,  is  amended  by  Wis.  Laws  of 
190S,  Ch.  304. 

Sec.  154.  What  is  public  use?  To  constitute  a  public 
use,  something  more  than  a  mere  benefit  to  the  public  must 
flow  from  the  contemplated  improvement.  The  public  must 
be  to  some  extent  entitled  to  use  or  enjoy  the  property,  not  as 
a  mere  favor  or  by  permission  of  the  owner,  but  by  right. 
Gaylord  v.  Sanitary  Dist.  of  Chicago,  204  111.  576,  68  N.  E. 
Rep.  522.  Section  1238  of  the  Code  of  Civil  Procedure,  as  to 
uses  for  which  the  power  of  eminent  domain  may  be  exercised 
is  amended  by  Cal.  St.  1905,  Ch.  477.  Sec.  5210,  Rev.  St, 
specifying  the  public  uses  for  which  the  right  of  eminent  do- 
main may  be  exercised,  is  amended  by  Idaho  Laws  of  1903, 
p.  203.  The  state  treasurer  and  comptroller  are  authorized 
to  take  land  for  state  charitable  and  penal  institutions  by  N.  J. 
Laws  of  1905,  Ch.  93. 

Roads.  The  California  Statute  for  the  taking  of  land 
by  eminent  domain  for  a  "private  road"  is  constitutional  as 
the  word  private  road  is  held  a  legislative  misnomer  and  the 
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road  is  really  for  public  use.  Madera  County  v.  Raymond 
Granite  Co.,  139  Cal.  128,  72  Pac.  915.  Kansas  Laws  of 
1874,  Ch.  112,  p.  179,  an  act  to  establish  private  roads,  is  un- 
constitutional for  it  is  in  conflict  with  the  fundamental  rule 
that  private  property  can  be  appropriated  for  public  use  only. 
Clark  V.  Board  of  Commissioners  (Kan.  1904),  77 
Pac.  284.  Property  may  be  properly  condemned  for  a  road 
free  and  common  to  all  citizens,  though  of  greater  benefit  to 
particular  persons  than  to  the  public  generally,  such  use  not 
being  a  private  one.  Heninger  v.  Peety  et.  al.  (Va.  1904), 
47  S.  E.  1013.  Wash.  Laws  of  1889,  p.  255,  c.  130, 
authorizing  the  condemnation  of  land  for  log  roads,  etc.,  is 
unconstitutional.     Healy  Lumber  Co.    v.    Morris,    33  Wash. 

490,  74  P.  681. 

Railroads.  Special  lines.  A  statute  authorizing  the  tak- 
ing, by  eminent  domain,  of  land  for  a  branch  railroad  from  a 
quarry  to  the  main  line  of  road  is  constitutional — the  use  be- 
ing public.  Ulmer  v.  Lime  Rock  R.  Co.,  98  Me.  579,  57  Atl. 
Rep.  looi.  A  terminal  railroad  to  transfer  loaded  cars  from 
one  railroad  to  another  and  from  various  industries  to  several 
lines  centering  in  the  city,  the  bulk  of  whose  business  is 
freight  only,  is  a  public  use.  Collier  v.  Union  Ry.  Co.,  113 
Tenn.  96,  83  S.  W.  155.  A  railway  is  entitled  to  have  land 
condemned  for  the  construction  of  a  spur  track  leading  to  a 
mill  where  the  use  of  such  track  by  the  public  is  permitted. 
The  fact  that  the  branch  will  inure  to  the  benefit  of  a  special 
class  of  individuals  and  that  private  ends  will  be  advanced 
thereby,  not  preventing  the  use  from  being  public.  Zirkle  v. 
Southern  Ry.  Co.,  102  Va.  17,  45  S.  E.  802. 

Irrigation  and  drainage.  Taking  property  for  the  pur- 
pose of  irrigating  land  and  to  render  the  same  productive  is 
a  taking  for  a  public  use,  for  in  the  great  majority  of  cases 
the  only  way  in  which  a  farmer,  miner,  manufacturer,  etc.,  can 
supply  his  property  with  water  is  by  conveying  it  across  his 
neighbor's  lands,  hence  the  owner  of  a  farm  may  condemn  a 
right  of  way  through  another's  ditch  for  the  puropse  of  carry- 
ing the  water  to  his  land  for  irrigation.  Nash  v.  Clark,  27 
Utah  158,  75  P.  371.  Washington  Laws  1899,  p.  261,  c.  131, 
with  regard  to  condemnation  of  private  property  for  a  "pri- 
vate irrigation  ditch  for  agricultural  purposes"  construed. 
Weed  v.  Goodwin,  36  Wash.  31,  78  Pac.  36.  California  Stat. 
1885,  P-  204,  c.  158,  providing  for  taking  of  private  property 
ior  drainage  ditches,  is  constitutional,  for  a  drain  is  a  public 
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use.    Laguna  Drainage  Dist.  v.  Charles  Martin  Co.,  144  Calif. 

209,  77  P.  933. 

Public  service  companies.  Under  N.  H.  Laws  1901, 
p.  679,  c.  195,  §  5,  an  electric  light  company  may  take  private 
land  for  the  construction  of  its  lines.  Rockingham  County 
Light  and  Power  Co.  v.  Hobbs,  72  N.  H.  531,  58  Atl.  46. 
It  was  held  that  a  corporation  organized  under  the  laws  of 
West  Virginia  to  supply  a  city  or  town  and  its  inhabitants 
with  natural  gas  for  heating  and  lighting  was  engaged  in  pub- 
lic service  and  entitled  under  Chapter  42  of  the  West  Virginia 
.  Code  of  1899  ^o  t^^  ^^^^  by  eminent  domain  upon  which  to 
locate  a  pipe  line.  Charleston  Natural  Gas  Co.  v.  Low,  52 
W.  Va.  662. 

Water  power.  Where  a  water  power  company  asks 
the  right  to  condemn  lands  for  the  purpose  of  building  a  dam 
to  create  water  power  for  purposes  in  part  private,  a  statute 
authorizing  such  taking  is  unconstitutional  as  authorizing  the 
taking  of  property  for  private  purposes.  It  is  not  true  that 
because  the  taking  results  in  improving  the  navigability  of  a 
stream  its  public  necessity  is  thereby  proved  and  the  law  is  not 
made  constitutional  by  a  provision  that  the  land  cannot  be 
taken  until  the  public  necessity  therefor  has  been  determined 
by  the  tribunal  to  whose  determination  that  matter  is  by  the 
constitution  submitted.  Berrien  Springs  Water  Power  Com- 
pany V.  Berrien  Circuit  Judge,  133  Mich.  48,  94  N.  W.  379. 
111.  Rev.  St.  1874,  p.  701,  c.  92,  entitled  "An  Act  in  regard  to 
mills  and  millers,"  etc.,  is  unconstitutional  and  void  in  so  far 
as  it  extends  the  right  of  condemnation  to  saw  mills  or  other 
public  mills  or  machinery,  or  to  improve  the  navigation  of 
any  stream  or  water  course  on  which  the  same  may  be  situated 
"for  the  use  of  such  mill  or  machinery."  The  application  un- 
der the  statute  for  the  assessment  of  damages  is  entitled  to  no 
more  consideration  because  of  the  fact  that  it  includes  a  grist 
mill  than  it  would  if  no  mention  of  a  grist  mill  was  made 
therin.  Gaylord  v.  Sanitary  Dist.  of  Chicago,  204  111.  576, 
68  N.  E.  Rep.  522. 

Sec.  155.    What  constitutes  a  taking  of  property.    The 

discharge  by  a  city  of  sewerage  in  a  stream  is  a  taking  of 
property.  City  of  Waterbury  v.  Piatt  Bros.  &  Co.,  76  Conn. 
435,  56  Atl.  856.  A  rule  of  the  park  commissioners  that  no 
sign  shall  be  displayed  within  a  certain  distance  of  the  park 
way  without  a  written  permission,  such  rule  being  made  under 
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a  statute  providing  that  park  commissioners  may  make  regul- 
atioQS  as  to  the  display  of  signs  within  a  certain  distance  of 
any  park  way,  amounts  to  the  taking  of  property  for  public 
use  without  compensation  and  is  therefore  unconstitutional. 
CommcKiwealth  v.  Boston  Advertising  Co.,  1.88  Mass.  348,  74 
N.  E.  Rep.  601.  Where  a  city  built  the  central  pier  of  a 
bridge  over  a  stream  at  such  an  angle  as  to  cause  the  stream 
to  flow  over  land  of  a  riparian  owner  and  destroying  it  by  a 
process  of  erosion,  such  landowner  is  entitled  to  damages 
under  Const  Art.  i,  §  21,  providing  that  no  property  shall  be 
taken  or  appropriated  to  a  public  use  without  compensation. 
Barron  v.  City  of  Memphis  (Tenn.  1904),  80  S.  W. 
832.  Where  an  instrument  of  taking  contains  the  exception 
"Expressly  excepting,  however,  from  the  foregoing  descrip- 
tion and  from  the  operation  of  the  taking  hereby  made,  and 
forihe  use  and  benefit  of  the  persons  or  corporations  lawfully 
entitled  to  the  rights  and  privileges  hereinafter  mentioned, 
and  their  respective  heirs,  successors  and  assigns,  all  lawful 
rights  to  take  or  use  the  waters  of  said  Neponset  River,  or  the 
power  derived  therefrom,  for  mechanical  or  manufacturing 
purposes ;  also  all  lawful  rights  of  flowage,  as  well  as  the  right 
to  keep  up,  maintain,  reconstruct,  alter  and  use  any  water  mill, 
mill  privilege,  canal,  flume,  reservoir,  mill  dam  or  flush  boards 
now  lawfully  existing  or  used,  together  with  the  right  to  enter 
upon  the  reservation  hereby  established,  so  far  as  necessary  to 
the  use  and  enjoyment  of  the  rights  herein  excepted,"  it  leaves 
out  of  the  property  taken  and  secures  to  the  owners  in  the  am- 
plest way  for  mechanical  or  manufacturing  purposes  all  water 
rights  belonging  to  the  property,  a  part  of  which  was  taken. 
TTie  words  "now  lawfully  existing  or  used"  do  not  limit  the 
right  to  use  the  water  to  the  methods  which  previously  had 
been  adopted,  but  was  intended  to  secure  the  right  to  main- 
tain the  existing  structures  mentioned,  even  though  they  might 
not  be  necessary  for  the  best  use  of  the  water  in  the  way  that 
the  owner  was  using  it.  Klous  v.  Commonwealth,  188  Mass. 
149,  74  N.  E.  Rep.  330.  Where  a  freight  depot  is  erected 
across  a  road,  necessitating  travelling  by  other  roads  to  get 
beyond  it,  the  owner  of  a  house  situated  on  this  road,  but  four 
hundred  feet  away  is  not  entitled  to  injunctive  process  or  dam- 
ages for  a  taking  under  the  eminent  domain  law.  Dennis  t. 
Mobile  &  M.  Ry.  Co.,  137  Ala.  649,  35  So.  30. 
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Sec.  156.  Use  of  power.  The  power  to  condemn  given 
to  a  railroad  corporation  was  held  not  to  have  been  exhausted 
by  its  exercise  when  the  road  was  first  built,  but  continued 
whenever  and  wherever  it  is  necessary  to  carry  out  the  pur- 
pose of  the  creation  of  the  company.  Gardner  v.  Georgia  R. 
Banking  Co.,  117  Ga.  522,  43  S.  E.  863.  Mass.  St.  1895,  c. 
488,  §  15,  p.  575,  interpreted.  The  words  '*if  they  so  prefer" 
leaves  the  board  the  right  to  exercise  their  preference,  to  take 
the  whole  property  or  pay  the  damages  legally  determined  to 
property  not  taken.  McNamara  v.  Commonwealth,  184 
Mass.  304,  68  N.  E.  Rep.  332.  Railway  companies  vested 
with  the  right  of  eminent  domain  may  freely  decide  within 
certain  limitations  upon  the  quantity  of  land  they  will  con- 
demm,  representing  the  sovereignty  of  the  state  in  the  exercise 
of  their  power,  and  the  court  will  not  retain  such  exercise 
unless  abuse  is  plainly  evident.  Zircle  v.  Southern  Ry.  Co., 
102  Va.  17,  49  S.  E.  802.  It  was  held  that  under  Georgia 
Civil  Code  ,1895,  section  4657,  with  regard  to  taking  land  for 
public  use,  the  only  question  for  assessors  or  a  jury  on  appeal 
to  the  Superior  Court  is  the  amount  of  compensation  to  be 
paid  therefore  and  the  question  of  whether  the  quantity  of 
land  taken  is  necessary  or  proper  is  not  involved.  Under  the 
general  railroad  act  the  company  may  take  a  strip  of  land 
not  in  excess  of  200  feet  in  width  for. a  right  of  w-ay  and  the 
railroad  may  in  its  discretion  take  less.  The  railroad  in  its 
discretion  may  also  take  land  for  stations,  embankments, 
terminals,  etc.,  but  if  the  company  abuses  the  discretion,  a 
court  of  equity  may  enjoin  it  so  as  to  keep  within  the  limits 
of  its  charter,  Atlantic  &  B.  R.  Co.  v.  Penny.  119  Ga.  479, 
46  S.  E.  665. 

Sec.  157.  What  is  or  may  be  taken.  The  authority  to 
take  lands  for  a  tunnel  or  subway  conferred  on  the  Boston 
Transit  Commission  by  St.  1894,  p.  771,  c.  548,  §  31,  al- 
though it  includes  land  taken  and  held  under  the  right  of  emi- 
nent domain,  does  not  imply  that  there  is  no  right  to  use  the 
public  ways  without  such  taking,  St.  1902,  p.  457,  c.  534, 
§  19,  declaring  that  "the  city  shall  have,  hold  and  enjoy  in 
its  private  or  proprietary  capacity  for  its  own  property,"  the 
several  subways  and  tunnels,  built  and  to  be  built  under  the 
statutes  passed,  does  not  purport  to  give  a  private  proprietary 
right  to  anything  more  than  the  subways  and  tunnels  as 
structures.    It  does  not  deal  with  any  right  of  the  public  to 
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ase  the  streets,  or  with  any  right  of  private  property  in  the 
streets  themselves.  Sears  v.  Crocker,  184  Mass.  586,  69  N. 
E.  Rep.  327.  An  action  for  compensation  for  land  taken 
under  the  power  of  eminent  domain  spoken  of  as  an  action  for 
"land  damages,"  includes  damages  to  buildings  as  well  as  to 
land  because  technically  buildings  are  not  only  a  part  of  the 
land  but  are  technically  land.  New  York,  N.  H.  &  H.  R.  Co. 
V.  Blackstone,  184  Mass.  491,  69  N.  E.  Rep.  315. 

Sec.  158.  Condemnation  of  land  already  appropriated 
to  a  public  use.  Cities  and  towns  are  authorized  to  con- 
demn rights  in  land  devoted  wholly  or  partially  to  public  uses 
by  N.  J.  Laws  of  1904,  Ch.  206.  Sec.  iioi  of  the  Code,  1887, 
prescribing  what  lands  of  colleges,  etc.,  may  be  taken  by  emi- 
nent domain,  is  amended  by  Va.  Acts  of  1902-3,  Ch.  102. 
Sec.  4334  of  Ballinger's  Annotated  Codes  and  Statutes  relat- 
ing to  the  condemnation  of  lands  and  highways  by  corpora- 
tions, is  amended  by  Wash.  Laws  of  1903,  Ch.  180.  One 
coqx)ration  may  condemn  the  property  of  another  corporation 
of  like  character  to  be  used  for  like  purposes,  or  may  take 
property  already  devoted  to  another  public  use,  but  it  is  com- 
monly said  that  authority  so  to  do  must  be  expressly  given 
and  will  not  be  inferred  from  a  general  authority  to  take  by 
eminent  domain.  But  a  boom  company  was  allowed  to  take 
property  belongoing  to  another  boom  company  where  the 
former  had  built  upon  it  and  always  claimed  it,  although  it 
had  failed  to  complete  a  statutory  location.  Samamish  River 
Boom  Co.  V.  Union  Boom  Co.,  32  Wash.  586,  73  P.  670. 
Various  successive  Washington  Statutes  with  regard  to  the 
condemnation  by  eminent  domain  proceedings  of  state  school 
lands  construed.  State  v.  Superior  Court  of  Chelan  Co.,  36 
Wash.  381,  78  Pac.  loii.  A  town  cannot  take  by  eminent 
domain  land  which*  is  held  for  a  public  water  supply  but 
which  cannot  be  used  for  such  purpose  at  the  time  of  the  at- 
tempted taking  because  of  some  act  of  the  town.  City  of 
Santa  Barbara  v.  Gould,  143  Calif.  421,  yy  Pac.  151.  Where 
a  water  company  takes  land  to  increase  its  reservoir  which  is 
occupied  by  the  pipes  of  a  natural  gas  company,  the  gas  com- 
pany is  not  entitled  to  an  injunction  if  it  can  remove  its  pipes 
with  slight  inconvenience  and  expense.  Independent  Natural 
Gas  Co.  V.  Butler  Water  Co.,  210  Pa.  177,  59  Atl.  985.  Conn. 
13,  Sp.  Laws.  p.  321  construed  and  held  that  a  cemetery  was 
entitled  to  take  adjoining  land  by  eminent  domain  which  was 
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owned  by  another  cemetery  corporation  organized  solely  for 
tbe  purpose  of  holding  this  land.  Starr  Burying  Ground 
Ass'n.  V.  North  Lane  Cemetery  Ass'n.,  tj  Conn.  83,  58  Atl. 
467.  Under  California  statutes  a  water  works  company  having 
the  power  of  condemnation  by  eminent  domain  may  condemn 
property  to  which  it  already  has  a  fee  but  subject  to  an  ease- 
ment of  way  of  a  county.  Marin  County  Water  Co.  v.  Marin 
County  (Cal.  1905),  79  Pac.  282.  Except  when  ex- 
pressly empowered  so  to  do,  a  railroad  company  cannot,  by 
condemnation  proceedings,  acquire  a  right  of  way  across  a 
public  park,  at  least  unless  it  appears  that  without  such  a 
taking  the  power  to  locate  and  build  the  road  cannot  be  effi- 
ciently and  beneficially  exercised.  In  re,  Milwaukee  Southern 
Ry.  Co.  (Wis.  1905),  102  N.  W.  Rep.  401.  Code,  § 
1957,  subsec.  3  and  5,  permits  a  railway  to  change  the  location 
of  a  county  highway  within  its  right  of  way  in  the  construc- 
tion of  its  road,  without  compensation  as  for  an  additional 
taking  to  the  owner  of  the  land,  Brinkley  v.  Southern  Ry. 
Co.  (N.  C  1904),  47  S.  E.  791.  Under  N.  Y.  Laws 
1875,  c  181,  p.  157,  as  amended  by  Laws  1881,  c.  175,  p.  220, 
Laws  1883,  c.  255,  p.  286,  and  Laws  1885,  c.  211,  p.  370,  the 
boards  of  water  commissioners  of  villages  can  take  property 
of  individuals  but  not  property  of  water  works  corporations. 
The  latter  can  be  acquired  only  under  Laws  1875,  c.  181,  §  22, 
p.  162.  In  re  Board  of  Water  Commissioners  of  Village  of 
White  Plains,  176  N.  Y.  239,  68  N.  E.  Rep.  348. 

Although  it  is  held  that  a  railroad  company  cannpt  take 
by  eminent  domain  under  general  statute  property  belonging 
to  the  state,  still  the  company  can  take  by  condemnation  the 
interest  of  parties  holding  tide  lands  under  contracts  to  pur- 
chase from  the  state  where  the  state  has  only  a  naked  legal " 
title  subject  to  be  divested  on  payment  of  the  purchase  price. 
State  V.  Superior  Court,  31  Wash.  445,  72  Pac.  89. 

Sec.  159.  Taking  of  railroad  lands  by  another  railroad 
or  by  municipality.  A  railroad  corporation  having  a  gen- 
eral right  to  take  property  by  eminent  domain  cannot  without 
express  power  take  land  owned  by  another  railroad  company 
already  in  actual  and  necessary  use  for  railroad  purposes. 
Atchison,  T.  &  S.  R  R.  Co.  v.  Kansas  City,  M.  &  O.  R.  Co., 
67  Kan.  569,  73  Pac.  899.  It  was  held  that  land  in  public 
use  by  one  railroad  company  cannot  be  taken  by  another  rail- 
road company  without  legislative  authority.     Louisiana  &  N. 


266  RAILROAD   LANDS  §  159,  160 

W.  Ry.  Co.  V.  Vicksburg,  S.  &  P.  Ry.  Co.,  112  La.  915,  36 
So.  803, 

Rev.  Laws,  c.  195,  §§  17-20  (Pub.  St  1882,  c.  189,  §§  19- 
22),  providing  for  laying  out  roads,  gives  authority  to  lay 
out  a  way  over  land  located  for  railroad  purposes  outside  of 
the  location  of  the  railroad  itself.  Eldredge  v.  Norfolk 
County  Com'rs.,  185  Mass.  186,  70  N.  E.  Rep.  36.  A  statute 
giving  a  city  authority  to  lay  off  streets  impliedly  gives  it  the 
right  to  cross  the  tracks  of  railroads  when  necessary  to  con- 
nect two  ends  of  a  street.  Under  condemnation  proceedings 
nothing  will  be  acquired  but  a  new  right  of  way  for  the  street 
across  the  railroad.  St.  Louis  &  S.  F.  R.  Co.  v.  Fayetteville, 
(Arkansas  (1905),  87  S.  W.  1175.  When  a  municipal 
charter  provides  that  the  mayor  and  council  may  require 
any  railroad  running  through  the  town  to  make  crossings 
needed  for  public  convenience,  and  "to  establish  and  lay  out 
new  streets  as  private  necessity  requires,"  neither  clause  gives 
the  right  to  the  city  to  open  a  street  across  the  right  of  way 
and  tracks  of  an  ejcisting  railway,  as  the  right  can  only  be 
exercised  under  the  power  of  eminent  domain  with  compen- 
sation for  property  taken  or  damaged,  and  the  power  of  emi- 
nent domain  not  being  expressly  conferred  cannot  arise  by 
implication,  acts  under  the  former  provision  quoted  being  a 
mere  exercise  of  police  power,  and  the  latter  contemplating 
the  acquiring  of  rights  not  by  eminent  domain  but  by  contract 
or  otherwise.  Georgia  R.  &  Banking  Co.  v.  Mayor,  etc.. 
Town  of  Unfon  Point  (Ga.  1904).  47  S.  E.  183,  Where 
the  bed  of  a  highway  had  been  appropriated  by  a  rail- 
road which  later  removed  its  tracks  and  it  was  again  con- 
demned as  a  public  road,  evidence  considered  and  held  to 
show  conclusively  an  adjudication  of  abandonment  of  the 
roadbed  by  the  railroad.  Crescent  Tp.  v.  Pittsburg  &  L.  E. 
R.  Co.,  210  Pa.  334,  59  Atl.  1 103. 

It  is  untrue  that  opening  a  street  across  the  right  of 
ways  and  tracks  of  a  railroad  is  not  a  "taking  advantage 
of  property,  but  a  mere  subjection  to  another  consistent 
public  use  which  the  Legislature  may  lawfully  impose 
without  compensation."  Georgia  R.  &  Banking  Co.  v. 
Mayor,  etc..  Town  of  Union  Point  (Ga.  1904)  47  S.  E.  183. 

Sec.  160.  Title  acquired.  The  title  to  be  taken  by  a 
city  or  village  in  condemning  land  for  public  purposes  is 
prescribed  by  Wis.  Laws  of  1905,  ch.  240.     A  railway  cor- 
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poration,  under  an  agreement  with  a  land  company  to 
furnish  the  latter  certain  trackage  facilities,  entered  upon 
land  belonging  to  a  third  party,  and  constructed  a  roadbed 
and  railway  tracks  thereon,  and  occupied  and  used  the  same 
as  licensee.  Held,  in  proceedings  begun  thereafter  by  those 
claiming  under  and  through  the  railway  corporation  to 
condemn  a  right  of  way  along  where  such  roadbed  was  con- 
structed, that  the  title  to  the  roadbed  thus  constructed  had 
passed  to  the  owners  of  the  land  by  certain  conveyances 
from  the  railway  corporation,  and  that  such  owners  were 
entitled  to  recover  the  value  of  the  roadbed  in  such  pro- 
ceedings. Where  a  statute  grants  the  right  of  eminent  do- 
main the  title  to  the  land  is  governed  by  the  words  of  the 
statute,  and  under  the  general  railroad  law  of  New  Jersey 
a  former  owner  retains  no  interest  in  land  for  the.  protec- 
tion of  which  he  is  entitled  to  invoke  the  aid  of  a  court  of 
equity.  Currie  v.  New  York  Transit  Co.,  66  N.  J.  Eq.  313, 
58  Atl.  308. 

Sec.    i6i.     Compensation — In   general — Necessity   of. 

Utah  Rev.  St.  1898,  3598,  with  regard  to  the  assessment  of 
damages  in  condemnation  proceedings  construed  and  when  a 
railroad  company  "abandoned  its  old  line  through  the 
property"  and  claimed  that  it  thereby  "conferred  a  benefit" 
— which  it  was  "entitled  to  have — offset  against  or  de- 
ducted from  the  damages  done  the  land  adjoining  the  new- 
right  of  way,"  it  was  held  that  "the  old  line  is  entirely  out- 
side of  the  zone  of  damage  caused  by  the  construction  of 
the  new. — Compensation  is  a  recompense  in  value — and 
must  be  in  money. — Land  or  anything  else  may  be  a  com- 
pensation, but  then  it  must  be  at  the  election  of  the  party." 
Oregon  Short  Dine  v.  Fox,  28  Utah  311,  78  Pac.  800.  An 
injury  which  is  permanent  and  continuing  caused  by. the 
proper  construction  of  a  railway  roadbed  falls  within  §  242 
of  the  Kentucky  Constitution  which  requires  compensation 
for  the  taking  of  private  property  for  a  public  use  and  the 
entire  injury,  past  and  prospective,  cannot  be  recovered 
for  in  a  single  action.  Oliver  &  Illinois  Cent.  R.  Co. 
(Ky.  1903),  74  S.  W.  1078.  An  award  of  damages  to 
an  owner  whose  land  is  condemned  for  a  road  enabling  cer- 
tain persons  to  reach  their  grazing  pastures  consisting  of 
mountain  lands,  the  road  being  of  no  use  to  the  owner  of 
the  land  over  which  it  was  to  run,  and  subjecting  him  to 
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the  annoyance  of  a  pent  or  gated  way,  held  insufficient 
when  its  amount  would  not  enable  such  owner  to  protect 
his  property  by  fencing  the  sides  of  the  way.  Heninger  v. 
Peery  et  al,  (Va.  1904),  47  S.  E.  1013.  Tenn. 
Acts  1901,  c.  63,  giving  water  companies  power  to  condemn 
the  water  from  springs,  but  making  no  provision  for  a 
compensation  for  the  property  taken,  cannot  be  read  in 
connection  with  statutes  providing  for  the  taking  of  land, 
where  compensation  is  provided  for,  and  is  therefore  un- 
constitutional. Watanga  Water  Co.  v.  Scott,  11 1  Tenn. 
321,  76  S.  W.  Rep.  888.  A  railroad  which  has  been  granted 
a  franchise  to  lay  a  spur  track  which  will  operate  as  a 
nuisance  to  an  adjoining  owner  must  proceed  under  the 
law  of  eminent  domain  contemplated  by  Const.,  Art.  i,  § 
22,  otherwise  such  nuisance  will  be  enjoined.  Stockdale  v. 
Rio  Grande  Western  Ry.  Co.  (Utah  1904),  yj  P.  849. 

Art.  4,  §  3,  of  the  Texas  Constitution  restricting  the 
power  of  the  Legislature  to  encourage  and  aid  the  con- 
struction of  railroads  applies  only  to  property  in  which 
others  than  the  state  are  interested  and  Art.  17,  §  i,  requir- 
ing that  compensation  be  paid  for  private  property  taken 
for  a  public  use  does  not  apply  to  state  land.  Texas  Cent. 
Ry.  Co.  V.  Bowman,  97  Tex.  417,  79  S.  W.  295. 

A  judgment  for  damages  for  the  permanent  injury  of 
the  plaintiff's  property  due  to  the  location  of  a  street  rail- 
road "is  a  claim  for  the  taking  of  property,  and  is  a  lien 
upon  the  corpus  of  the  railroad,  superior  either  to  a  prior 
or  subsequent  mortgage,  and  cannot  be  defeated  by  a  sale 
of  the  road,  unless  the  lienholder  is  made  a  party  to  the 
foreclosure  proceedings.  (See  Contra  87  S.  W.  197,  Sette- 
gast  v.  Houston  R.  R.),  Kentucky  &  I.  Bridge  &  R.  Co.  v. 
Clemmons  (Ky.  1905),  86  S.  W.  1126. 

Though  a  municipal  corporation  injuring  the  property 
'  of  an  individual  by  polluting  with  drainage  water  a  stream 

\  running    through    the    land    would    be,     independently    of 

j  statute,  liable  for  damages  irf  an  action  of  tort,  yet  under  S. 

I  C.  Code  Laws,  vol.  i,  sees.  2008,  2012,  authorizing  cities  to 

I  construct  sewers,  etc.,  and  to  condemn  land  for  that  pur- 

pose, paying  the  owner  just  compensation,  the  method  thus 
prescribed  for  acquiring  property  excludes  suits  for  damac^es, 
as  compensation  is  fully  provided  for.  Matheny  v.  City  of 
Aiken  (S.  C.  1904)  84  S.  W.  56.  Provision  is  made 
for  the  method  of  payment  of  damages  for  the  taking  of 
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property  by  eminent  domain  by  Mass.  Acts  of  1904,  ch.  317. 
An  "Act  to  Regelate  the  Ascertainment  and  Payment  of 
Compensation  for  Property  Condemned  or  Taken  for  Pub- 
lic Use"  is  amended  by  N.  J.  Laws  of  1903,  ch.  173. 

Sec.  162.  Compensation  as  prerequisite  to  taking — 
Necessity  of  notice.  Under  the  Virginia  Code,  §  1079,  pay- 
ment to  the  person  entitled  or  into  court,  of  the  compensa- 
tion for  land  taken  by  right  of  eminent  domain,  is  a  condi- 
tion precedent  to  the  devestnient  of  the  title  of  the  owner. 
Southern  Ry.  Co.  v.  Gregg,  loi  Va.  308,  43  S.  E.  570.  It 
was  held  that  a  city  ordinance  ordering  the  shutting  up  of 
a  public  street  without  compensation  to  the  abutters  was 
ultra  vires  and  not  within  the  power  of  a  city.  City  of 
Laurel  v.  Rowell,  84  Miss.  435,  36  So.  543.  Under  Ky. 
St.,  1903,  §  889,  a  court  may  properly  order  a  railroad  to 
take  possession  of  property  as  a  result  of  condemnation 
proceedings,  without  a  tender  of  payment  to  the  owner 
where  the  owner  objects  to  the  verdict  and  declares  he 
will  not  accept  the  sum  awarded  and  a  deposit  of  the  sum 
in  court  will  be  sufficient.  Hamilton  v.  Maysville  &  B.  S. 
Ry.  Co.  (Ky.  1905),  84  S.  W.  778.  When  the 
plaintiff's  premises  were  70  feet  from  Arkansas  Avenue 
and  did  not  abut  thereon,  and  the  defendant,  whose  prop- 
erty did  abut  thereon,  was  proceeding  to  improve  it  by  con- 
structing guttering  and  curbing  and  was  having  these  im- 
provements established  in  strict  conformity  to  the  g^ade, 
it  was  held  that  Section  21;  Article  2  of  the  Missouri  Con- 
tiutution  did  not  warrant  the  issuance  of  an  injunction  re- 
straining the  work  until  the  plaintiff's  damages  are  ascer- 
tained and  paid.  "When  the  property  of  the  citizen  is  not 
taken,  and  his  proprietary  rights  not  disturbed,  but  the 
damage  to  his  property  is  purely  consequential,  he  is  not 
entitled  to  have  the  same  ascertained  and  paid  for  before 
the  proposed  public  work  is  (Jone."  The  "plaintiff  has  not 
brought  himself  within  any  recognized  head  of  equity  juris- 
diction, and  if  he  has  any  cause  for  action,  it  is  against  the 
city  for  damages,"  Clemens  v.  Connecticut  Mut.  Life  Ins. 
Co.,  184  Mo.  46,  82  S.  W.  I. 

The  owner  of  land  attempted  to  be  taken  for  a  public 
road  may  enjoin  the  use  of  the  same  for  such  purpose  until 
his  damages  for  the  taking  have  been  ascertained  and  paid 
or  provision  made  for  their  payment,  provided  such  injunc- 
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tion  IS  sought  before  the  public  have  acquired  a  prescriptive 
right  to  the  land  taken.  Keine  v.  Cass  County  (Neb. 
1904)1  99  N.  W,  546.     Occupation  of  private  premises 

by  a  raih-oad  company  under  Conn.  Act  1895  (Sp.  Acts 
^^5»  P«  4^6)  without  prepayment  of  damages  does  not 
render  the  railroad  a  forcible  trespasser  and  subject  to 
greater  liability  than  if  it  had  prepaid  the  damages.  Vin- 
cent Bros.  V.  New  York,  N.  H.  &  H.  R.  Co.,  ^^  Conn,  431, 
59  Atl.  491. 

Necessity  of  notice.  It  was  held  that  the  condemna- 
tion of  land  for  a  county  road  is  a  taking  by  the  state 
"within  the  Texas  Constitution,  Article  i,  Section  17,  pro- 
hibiting a  taking  for  public  use  without  just  compensa- 
tion. On  the  question  therefore  of  the  assessment  of  com- 
pensation landowners  are  entitled  to  be  heard.  Morgan  v. 
Oliver,  98  Tex.  218,  82  S.  W.  1028.  Sec.  3850,  Compiled 
Laws  of  1897,  regarding  service  of  notice  in  condemnation 
proceedings,  is  amended  by  N.  M.  Laws  of  1903,  ch.  31. 
A  statute  providing  for  a  taking  by  eminent  domain  with- 
out notice  to  the  landowner  is  void,  as  not  being  due 
process  of  law.  The  court  will  not  imply  that  reasonable 
notice  was  to  be  given  where  none  is  provided  for.  Board 
of  Education  v.  Aldredge,  13  Okl.  205,  73  P.  1140. 

Sec  163.  Jury  trial — ^Vicw  of  premises — ^Evidence  and 
instructions.  A  railroad  company  has  a  right  to  a  trial  by 
jury  to  assess  damages  for  the  taking  of  its  lands  by  a  city 
for  a  street  under  the  Missouri  Constitution  Art.  12.  Sec.  4. 
City  of  St.  Louis  v.  Roe,  184  Mo.  324,  83  S.  W.  435. 

Where  it  appears,  in  condemnation  proceedings,  that, 
on  the  occasion  of  the  view  of  the  premises  by  the  jury, 
counsel,  witnesses  and  jurors  mingled  freely  and  dined  to- 
gether, and  that  meals,  cigars  and  drinks  were  ordered  for 
the  jury  and  paid  for  by  the  petitioner's  representatives, 
the  verdict  should  not  be  confirmed,  but  a  new  trial  should 
be  granted. 

A  jury  is  not  disqualified  from  deciding  as  to  the  ne- 
cessity for  taking  a  partiuclar  parcel  for  a  railroad  right 
of  way  and  as  to  the  award  to  be  made  for  such 
parcel,  because  it  has  rendered  prior  awards  as  to  other 
parcels,  included  in  the  same  petition  for  condemnation. 
Detroit  &  T.  S.  L.  R.  R.  Co.  v.  Campbell  (Mich.  1905), 
103  N.  W.  Rep.  857.     If,  at  the  trial  of  an  appeal  from 
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the  award  of  a  sheriff's  jury  in  condemnation  proceedings, 
the  plaintiff's  counsel  states  to  the  jurors,  in  examining  them 
on  their  voir  dire,  the  amount  of  the  award,  there  is  no 
prejudicial  error  in  a  ruling  by  the  trial  court  that  the  state- 
ment was  proper  for  the  purpose  of  identifying  the  case. 
Where,  at  the  trial  of  an  appeal  from  the  award  of  a 
sheriff's  jury  in  condemnation  proceedings,  the  court  per- 
mitted couilsel  to  ask  each  juror  called  into  the  box  if  the 
finding  of  the  sheriff's  jury  would  affect  his  decision  as  to 
the  value  of  the  land,  there  was  no  reversible  error.  Simons 
V.  Mason  City  &  F.  D.  R.  Co.  (la.  1905),  103  N. 
W.  Rep.  129.  Where  a  jury  had  visited  the  premises  in  a 
case  where  the  only  question  involved  was  the  value  of  the 
property  and  amount  of  the  damages  upon  an  expropriation 
of  a  right  of  way  by  a  railroad,  it  was  held  the  verdict 
will  not  be  disturbed  on  appeal.  Natchitoches  Ry.  Co.  v. 
Henry,  109  La.  669,  33  So.  725.  Evidence  and  instructions 
in  condemnation  proceedings  reviewed  and  held  to  warrant 
the  granting  of  a  new  trial  by  the  trial  court  on  the  ground 
that  the  verdict  was  not  supported  by  the  evidence  and 
was  contrary  to  the  .instructions.  Werthman  v.  Mason 
City  &  Ft.  D.  R.  Co.  (la.  1905),  103  N.  W.  Rep. 
135.  For  instructions  held  appropriate,  in  view  of  particu- 
lar facts,  in  proceedings  to  condemn  land  as  a  schoolhouse 
site,  see  Petersburg  School  District  v.  Peterson  (N.  D. 
1905),  103  N.  W.  Rep.  756. 

Sec.  164.  Pleading,  practice  and  defenses  in  general — 
Prerequisites.  Mich  Comp.  Laws  1897,  §§  6232,  6243, 
as  now  amended,  construed  and  applied — necessity  of  filing- 
map  as  prerequisite  to  the  condemnation  of  land  for  a  rail- 
road right  of  way.  Detroit  &  T.  S.  L.  R.  R.  Co.  v.  Camp- 
bell (Mich.  1905),  103  N.  W.  Rep.  857.  Where 
by  statute  the  filing  of  a  profile  in  condemnation  proceed- 
ings is  required  the  filing  is  a  condition  precedent  to  the 
granting  of  the  order  of  condemnation.  Kinston  &  C.  R. 
Co.  V.  Strund,  132  N.  C.  413,  43  S.  E.  913.  Where  in  con- 
demnation proceedings  it  must  be  made  to  appear  that  a 
bona  fide  effort  to  acquire  the  land  has  been  made  before 
the  aid  of  the  court  can  be  invoked,  the  judge  before  whom 
the  application  for  condemnation  is  made  need  not  hear  all 
the  evidence  which  the  landowner  has  to  offer  as  to  value 
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if  he  hears  enough  to  satisfy  him.  Detroit  &  T.  Shore  Line 
R.  Co.  V.  Hall,  133  Mich.  302,  94  N.  W.  1066. 

Parties.  An  action  to  condemn  land  for  a  railroad 
right  of  way  may  be  maintained  in  the  name  of  the  rail- 
road company  by  one  who  has  contracted  with  the  com- 
pany to  obtain  for  it  the  necessary  right  of  way  for  the  com- 
pletion of  the  railroad  and  to  construct  the  road  over  the 
way  so  obtained,  and  who  has  been  authorized  by  the 
company  to  bring  in  its  name  all  proceedings  necessary  for 
this  purpose,  and  his  right  to  bring  such  proceedings  is  not 
impaired  by  the  appointment  by  a  federal  court  of  a  re- 
ceiver for  the  company  upon  a  creditor's  bill,  at  least  in 
the  absence  of  objection  by  the*  receiver,  as  the  receiver  is 
vested  only  with  the  temporary  management  of  the  prop- 
rty,  under  the  direction  of  the  court,  and  does  not  acquire 
title  to  the  company's  property  or  franchises.  Detroit  & 
T.  S.  L.  R.  R.  Co.  v.  Campbell  (Mich.  1905),  103  N.  W. 
Rep.  857.  The  lessee  of  land  sought  to  be  condemned  is 
a  necessary  party  to  the  proceedings  therefor.  Union  Ry. 
Co.  V.  Hunton  et.  al.  (Tenn.  1905),  88  S.  W.  182. 

Complaint  In  condemnation  proceedings  under  Idaho 
Rev.  Stat.  1887,  §  5216,  the  allegations  of  the  complaint 
must  be  in  "substantial  compliance  with  the  requirements 
of  the  statute.  Hollister  v.  State  (Idaho  1904),  77 
Pac.  338.  It  is  no  defense  to  a  complaint  in  condemnation 
proceedings  under  §  5962,  N.  D.  Rev.  Codes  1899,  that  it 
does  not  show  that  the  previous  proceedings  have  been 
such  as  to  authorize  the  city  in  levying  a  special  assessment 
to  pay  the  damages  awarded  in  the  condemnation  proceed- 
ings. City  of  Lidgerwood  v.  Michalek,  12  N.  D.  348,  97 
N.  W.  Rep.  541.  A  petition  for  establishing  a  public  road 
must  contain  under  §§  920,  921  of  the  Rev.  St.  1887  sub- 
stantially all  of  the  facts  required  to  be  stated  therein  by 
the  provisions  of  said  sections  in  order  to  give  the  board 
of  county  commissioners  jurisdiction,  but  after  appear- 
ance and  a  finding  against  non-consenting  landowners  they 
cannot  collaterally  attack  such  petition  for  failure  to  fol- 
low the  statute.  Canyon  County  v.  Toole  (Idaho  1904), 
75  P.  609. 

No  cause  of  action  is  shown  under  Act  No.  84,  p.  106, 
of  1882,  authorizing  any  person,  company  or  corporation 
to  build  or  extend  a  railway  to  exercise  a  right  of  way  over 
state  land  for  such  purpose,  by  a  complaint  for  damages 
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which  merely  allies  the  complainant's  purchase  from  the 
state  of  land  through  which  a  railway  has,  without  com- 
pensation, previously  constructed  a  line.  Friedrichs  v. 
New  Orleans  Belt  &  Terminal  (La.  1905),  38  So.  32. 

Practice.  N.  J.  traction  act  of  1893,  §  14,  prescribing 
the  practice  in  condemnation  proceedings  is  superseded  by 
act  of  1900  (P.  L.  1900,  p.  79).  Paterson  and  State  Line 
Traction  Co.  v.  De  Gray,  70  N.  J.  L.  59,  56  Atl.  250.  N.  J. 
P.  L.,  p.  79,  Revision  1900,  providing  for  the  appointment 
of  commissioners  to  appraise  .land  taken  by  eminent  do- 
main, construed.  Doughty  v.  Atlantic  City  &  Suburban 
Traction  C,  71  N.  J.  L.  131,  58  Atl.  xoi.  North  Carolina 
Code  1883,  section  199,  construed  with  reference  to  sec- 
tion 278  and  1943  with  regard  to  proceedings  for  the  con- 
demnation of  land  for  a  railroad  right  of  way.  Carolina 
&  N.  W.  Ry.  Co.  V.  Penn-Garden  Lumber  &  Mfg.  Co.,  132 
N.  C.  644,  44  S.  E.  358.  §  1707,  S.  D.  Rev.  Pol.  Code,  con- 
strued and  applied — laying  out  of  highways  by  supervisors 
upon  petition  of  landowners.  Kothe  v.  Board  of  Super- 
visors (S.  D.  1905),  .103  N.  W.  Rep.  657.  Deviations 
from  a  railroad's  charter  right  of  way  made  neces- 
sary for  topographical  reasons,  such  as  saving  mill  prop- 
erties and  making  proper  grade  crossings,  do  not  render 
condemnation  proceedings  void.  Collier  v.  Union  Ry.  Co., 
113  Tenn.  96,  83  S.  W.  155.  For  a  case  deciding  that  land 
was  properly  taken  for  drainage  purposes  see  Stone  v.  Lit- 
tle Yellow  Drainage  Dist.,  118  Wis.  388,  95  N.  W.  405. 

By  a  default  a  defendant  admits  all  the  allegations  of 
a  complaint,  including  the  facts  shown  by  a  map  annexed 
thereto.     Hollister  v.  State  (Idaho  1904),  77  Pac.  339. 

The  question  of  whether  a  lessee  of  condemned  prop- 
erty was  a  bona  fide  one,  and  hence  could  claim  damages, 
cannot  be  raised  a  second  time  at  a  later  term  of  court  at 
which  only  the  amount  of  damages  is  considered.  Union 
Ry.  Co.  V.  Huston  et.  al.  (Tenn.  1905),  88  S.  W.  182. 

Lapse  of  time  curing  defects.  Defective  proceedings 
are  not  cured  by  mere  lapse  of  time,  but  there  must  be  evi- 
dence of  prescriptive  rights  in  the  public,  as  against  a  pri- 
vate land  owner.  Peterson  v.  Fisher  (Neb.  1904), 
98  N.  W.  661.  When,  after  the  lapse  of  thirty  years  or 
more,  the  record  of  proceedings  in  the  exercise  of  the  power 
of  eminent  demain  is  shown  to  be  such  that  they  would 
have  been  valid  under  any  circumstances,  and  where  both 
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parties  have  freated  them  as  valid,  such  circumstances 
will,  if  necessary,  and  in  the  absence  of  evidence  to  the 
contrary,  be  presumed  to  have  existed.  Roberts  v,  Sioux 
City  &  P.  R.  R.  C.  (Neb.  1905),  102  N.W.  Rep.  60. 

Report  of  commissioners.  Under  Kentucky  Statutes 
^903*  section  838,  with  regard  to  condemnation  proceed- 
ings it  was  held  that  a  commissioners'  report  as  to  dam- 
ages being  presumptively  correct  the  burden  of  proof  under 
Civil  Code  Practice,  section  526,  was  on  the  party  excep- 
ing  from  the  report,  Chicago  St.  L.  &  N.  O.  R.  Co.  v. 
Liebel  (Ky.  1905),  86  S.  W.  549.  Code,  C.  49,  § 
1946,  as  to  condemnation  proceedings  (as  amended  by 
Laws  1891,  p.  149,  c.  160)  construed,  and  the  finding  of  com- 
missioners under  Id.,  §§  1945,  1946,  as  to  value  of  land  for 
depot  and  terminal  purposes  held  conclusive.  Southport 
W.  &  D.  R.  Co.  V.  Owners  of  Piatt  Land  near  Southport, 
133  N.  C.  266,  45  S.  E.  589.  Code  1887,  c.  949,,  as  to 
the  establishment  af  a  public  road,  requires  the  contestant 
to  show  cause  against  the  report  of  the  viewers,  their  re- 
port presenting  a  prima  facie  case  against  him.  Heninger 
V.  Peery  et.  al.  (Va.  1904),  47  S.  E.  1013.  Where 
in  condemnation  proceedings  an  order  of  court  set 
aside  the  report  of  the  commissioners  first  appoint- 
ed and  appointed  a  new  commission,  and  no  bill  of 
exceptions  was  filed  at  that  time  by  the  present 
appellant,  it  is  too  late  for  such  appellant,  after 
the  report  of  the  second  set  of  commissioners  is  made,  with 
which  he  is  dissatisfied,  to  raise  the  objection  that  the  dis- 
approval by  the  municipal  assembly  of  the  former  report 
had  in  effect  ended  the  proceedings,  and  that  the  subse- 
quent acts  of  the  court  were  without  jurisdiction;  and  he 
cannot  do  so  by  endeavoring  to  include  the  proceedings 
of  the  former  term  in  a  motion  for  a  new  trial.  City  of  St. 
Louis  V.  Lawton  et  al.,  (Mo.  1905),  88  S.  W.  80. 

Collateral  attack.  The  charter  of  a  railway  company 
seeking  to  have  land  condemned  cannot,  in  such  proceed- 
ings, be  collaterally  attacked  as  fraudulent — a  direct  attack 
by  quo  warranto  being  necessary.  Holly  Shelter  R.  Co.  v. 
Newton  et.  al.,  133  N.  C.  132,  45  S.  E.  549.  In  proceedings 
to  condemn  land  for  a  railroad  right  of  way,  irregularities 
in  the  incorporation  of  the  railroad  company,  not  sufficient 
to  prevent  it  from  being  a  corporation  de  facto,  are  imma- 
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terial.     Detroit  &  T.  S.  L.  R.  R.  Co.  v.  Campbell  (Mich. 
1905),  103  N.  W.  Rep.  857. 

Abandonment  or  dismissal  of  proceedings.  In  an  ac- 
tion to  condemn  land  for  jsl  ferry  where  judgment 
was  had  for  the  plaintiff  and  the  amount  of  damages 
was  paid  by  them  into  court  but  the  defendants  ap- 
pealed, the  plaintiffs  may  abandon  the  action  and 
the  award  will  not  be  enforced.  Pool  v.  Butler,  141  Cal. 
46,  74  P.  444.  Missouri  Statute,  Rev.  St.  1899,  §  1^66  and 
1268,  providing  for  condemnation  proceedings  and  ap- 
pointment of  commissioners  to  assess  damages  construed 
and  the  right  of  the  condemning  party  to  abandon  proceed- 
ings discussed.  State  v.  Fort,  180  Mo.  97,  79  S.  W.  167. 
It  was  held  that  where  a  railroad  company,  under  pretense 
of  a  proceeding  to  condemn  land,  builds  embankments,  etc., 
while  the  proceedings  are  pending,  the  license  under  Okla- 
homa section  1040,  41,  Wilsons  Rev.  &  Ann.  St..  1903,  is 
revoked  by  later  dismissal'  of  the  proceedings  and  aban- 
donment by  the  company  of  their  claim  to  a  right  of  way 
and  the  company  becomes  a  trespasser  ab  initio  liable  to 
a  suit  for  damages  irrespective  of  the  remedy  provided  in 
the  statute.  Enid  &  A.  Ry.  Co.  v.  Wiley,  14  Okla.  310,  78 
Pac.  96.  Condemnation  proceedings  may  be  continued  by 
a  municipality  and  the  contemplated  improvements  aban- 
doned at  any  time  before  the  final  award,  judicial  in  its 
nature,  in  favor  of  the  owners  for  the  amounts  due  them 
by  reason  of  the  taking  of  their  land.  After  the  viewers  re- 
port that  the  damages  exceed  the  benefits,  and  is  passed  con- 
firming such  report,  a  city  does  not  appeal  fro  mthe  verdict, 
or  become  a  party  to  an  appeal  brought  by  an  owner,  nor  take 
any  further  steps  to  continue  the  proceedings,  the  evidence 
pcints  to  an  abandonment  of  the  purpose  for  which  the 
proceedings  were  brought.  In  re  Seventeenth  St.,  (Kans. 
City  V.  Kans.  City,  Ft.  S.  &  M.  R.  R.  Co.)  (Mo.  1905),  88  S. 

W.4S. 

St.  Louis  City  Charter  Act  6,  §  789,  construed,  and  held 
that  in  condemnation  proceedings  the  non-approval  of  the 
commissioners'  report  is  not  per  se  a  dismissal  of  the  pro- 
ceedings, and  that  on  exception  to  such  report,  a  modi- 
fication of  benefit  assessments  by  the  court  is  proper.  City 
of  Sup.  Leflore  Co.  v.  Cannon,  81  Miss.  334,  33  So.  81. 
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Sec  165.  Restraining  proceedings-^Equitable  lien  of 
owner.  Sections  1254  and  1257  of  the  Code  of  Civil  Pro- 
cedure relating  to  staying  proceedings  on  judgment  in  emi- 
nent domain  cases  are  amended  by  Cal.  St,  1903,  ch.  98. 
It  was  held  that  in  proceedings  by  Levee  Commissioners 
to  condemn  land  for  a  levee  the  defendant  may  show  that 
too  large  an  area  is  sought  to  be  expropriated  but  unless 
the  claim  is  sustained  by  a  decided  preponderance  of  the 
evidence,  the  action  of  the  board  will  not  be  interfered 
with.  Board  of  Levee  CommVs.  v.  Jacksonville  Estate, 
113  La.  124,  36  So.  912.  Where  it  appeared  that  a  county 
"board  was  about  to  dam  up  a  stream — where  the  water, 
left  alone,  would  run  as  it  ought  to  run,  and  was  used  to 
run  from  time  immemorial,"  it  was  held  that  an  injunction 
would  issue  at  the  suit  of  "citizens  and  taxpayers"  of  the 
county  to  restrain  the  board  when  they  were  not  proceed- 
ing in  the  exercise  of  the  power  of  eminent  domain.  Board 
of  Sup.  Leflore  Co.  v.  Cannon,  81  Miss,  334,  33  So.  81. 
Under  Code,  §§  1945,  1946,  a  writ  of  prohibition  will  not  lie 
to  prevent  a  clerk  from  proceeding  with  the  hearing  of  con- 
demnation proceedings,  or  from  appointing  commissioners, 
since  the  remedy  is  discretionary  and  extraordinary,  and 
since  the  mere  hearing  and  appointment  constitutes  no  ir- 
reparable damage  such  as  would  justify  its  exercise.  So 
the  prosecution  of  condemnation  proceedings  by  a  rail- 
way cannot  be  restrained  by  injunction.  Holly  Shelter  R. 
Co.  v.  Newton  et.  al.,  133  N.  C.  136,  45  S.  E.  599.  Since  the 
S.  Carolina  statutes  relating  to  condemnation  proceedings 
do  not  provide  the  procedure  for  determining  the  right  to 
institute  such  proceedings,  the  remedy  thereunder  is  inade- 
quate and  plaintiff  in  seeking  to  restrain  the  condemnation  in 
an  action  brought  merely  to  obtain  an  injunction  for  this 
purpose  is  entitled  upon  a  prima  facie  case  to  a  temporary 
injunction,  continuing  in  force  until  the  right  to  institute 
the  statutory  proceedings  can  be  adjudicated,  and  the  re- 
fusal of  such  injunction,  as  it  amounts  to  a  disposal  of  the 
case  without  a  hearing  on  its  merits,  is  error.  Riley  et.  al. 
v.  Charleston  Union  Station  Co.,  67  S.  C.  84,  45  S.  E.  149. 
It  was  held  that  in  a  case  where  an  attempt  is  made  to 
build  a  public  road  through  private  land  without  prior  com- 
pliance with  the  requirements  of  the  law,  the  proper 
remedy  is  by  injunction,  and  the  County  Court,  the  sur- 
veyor of  roads  of  the  district,  and  the  road  contractor  may 
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properly  be  joined  as  defendants.  Any  party  who  has 
actual  notice  of  the  order  for  an  injunction  is  bound  by  it, 
although  he  may  not  have  been  served  at  all  or,  if  at  all, 
improperly.  Wenger  v.  Fisher,  55  W.  Va.  13,  46  S.  E.  695. 
It  as  said  to  be  settled  that  when  a  "county  (is)  taking 
property  for  public  use,  without  compensation,  not  merely 
injuring  it  there  is  no  legal  remedy  answering  the  emei- 
gency  and  injunction  lies."  This  being  so,  it  was  held  that 
equity  having  assumed  jurisdiction  will  pass  incidentally 
upon  the  question  of  title  and  boundary  in  dispute.  Foley 
v.  Doddridge  County  Court,  54  W.  Va.  16,  46  S.  E.  246. 

Equitable  lien  of  owner.  In  Virginia  when  a  company 
enters  upon  land  under  right  of  eminent  domain  without  pay- 
ing the  compensation  awarded,  the  land  owner  has  an  equit- 
able lien  on  land  which  equity  will  enforce.  Southern  Ry.  Co. 
v.  Gregg,  loi  Va.  308,  570.  In  this  case  it  was  held  that  the 
lien  had  not  been  lost  by  laches  or  waiver. 

Sec.  166.  Appeal.  If  both  the  owner  and  the  tenant 
of  land  taken  in  condemnation  proceedings  appeal  from  the 
award  of  the  sheriff's  jury,  a  motion  that  the  appeals  be 
consolidated  and  tried  together,  without  the  consent  of  the 
appellants,  is  rightly  overruled.  If  in  condemnation  pro- 
ceedings, the  notice  of  condemnation  is  directed  to  one  as 
owner  and  to  another  as  tenant,  an  award  by  the  sheriff's 
jury  of  a  certain  sum  to  the  owner,  nothing  being  awarded 
to  the  tenant,  is  not  a  joint  award,  and  either  the  owner  or 
the  tenant  may  appeal  therefrom  without  notifying  the 
other.  Simons  v.  Mason  City  &  F.  D.  R.  Co.  (la.  1905), 
103  N.  W.  Rep.  129. 

la.  Code,  §§  2009,  201 1,  3660,  expounded — docketing  and 
dismissal  of  appeals  to  the  district  court  in  condemnation 
proceedings.  McKinnon  v.  Cedar  Rapids  &  I.  C.  Ry.  & 
Light  Co.  (la.  1905),  102  N.  W.  Rep.  138.  Pro. 
ceedings  in  the  District  Court  in  an  appeal  from  the  award 
of  a  sheriff's  jury  reviewed  and  held  to  show  a  waiver  by 
the  defendant  of  a  strict  compliance  with  the  rules  for  dock- 
eting the  case  and  filing  a  transcript  of  the  proceedings  be- 
low, as  required  by  la.  Code,  Sees.  3660  and  4559-  Simons 
V.  Mason  City  &  F.  D.  R.  Co.  (la.  1905),  103  N, 
W.  Rep.  129.  Kentucky  Statutes  1903,  Sections  839,  840, 
with  regard  to  appeal  bonds  in  condemnation  proceedings 
construed.     Big    Sandy    Ry.    Co.    v.    Dils    et.    al.    (Ky. 
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^905)*  87    S.  W.    310.    Companies    organized    under    N. 
J.  Traction  act  of  1893  (P.  L.  1893,  p.  302,  Gen.  Stat.  3235) 
are  not  entitled  to  an  appeal  from  the  report  of  commission- 
ers in  condemnation  proceedings  under  the  terms  of  act 
of  1900  (P.  L.  1900,  p.  79),   Paterson  and  State  Line  Trac- 
tion Co.  V.  De  Gray,  70  N.  J.  L.  59,  56  Atl.  250.  One  whose 
property  is   neither  taken,   damaged  or   assessed   in   con- 
demnation proceedings  cannot  appeal  from  the  verdict  of 
the  jury  of  viewers  confirmed  by  ordinance,  under  Kansas 
City   Charter.     In    re    Seventeenth  St   (Mo.   1905),    88    S. 
W.  45.    N.  J.  eminent  domain  act  Mar.  20,  1900  (P.  L.,  p. 
79)  providing  for  appeal  construed.    Mayor,  etc.,  of  Jersey 
City  V.  Hamilton,  70  N.  J.  L.  48,  56  Atl.  670.     The  review 
before  the  Supreme  Court  of  a  commissioners'  award  for 
land  is  an  appeal  within  the  meaning  of  §  9  of  the  eminent 
domain  act  of  1900  (N.  J.  L.,  p.  79).   Van  Emburg  v.  Pat- 
erson   &    State    Line    Traction    Co.     (N.    J.    L.    1904), 
59  Atl.  461.    Pub.  Laws  1893,  p.  iii,  c.  148,  construed,  and 
appeal  before  a  jury  upon  issues  of  fact  held  allowable  only 
after  confirmation  of  the  commissioners*  report.    The  rule 
denying  interlocutory  appeals  in  condemnation  proceedings 
under  Code,  §  1946,  applies    despite  the  fact  that  a  plea  in 
bar  has  been  filed  in  the  case.     Where  in  condemnation 
proceedings  defendant's  request  for  transfer  to  the  court 
at  term  is  refused,  and  the  judge  remands  the  case  to  the 
clerk,  directing  him  to  proceed  and  hear  the  cause,  no  ap- 
peal from   such  order  lies,   since   it   is  interlocutory,  and 
since  no  interlocutory  appeals  can  be  allowed  in  proceed- 
ings of  this  character;  nor  will  the  hearing  by  the  clerk 
or  the  appointment  by  him  of  commissioners  to  assess  dam- 
ages be  restrained  by  the  extraordinary  remedy  of  writ  of 
prohibition.    HoUy  Shelter  R.  Co.  v.  Newton  et.  al.,  133  N. 
C.  132,  48  S.  C.  549.     Shannon's  Code,  §§  4834,  4853,  4854, 
6329  and  6336  held  to  give  to  the  Supreme  Court  power  to 
issue  a  writ  of  certiorari  in  condemnation  proceedings  in- 
stituted by  a  railroad' company  to  take  lands  for  its  right 
of  way.    In  condemnation  proceedings  for  a  railroad  right 
of  way,  when  the  right  to  take  land  is  contested  by  the 
owner,  if  the  lower  court  has  awarded  a  recovery  of  the 
land  and  issued  a  writ  of  possession  to  the  plaintiff,  the 
judgment  may  be  brought  before  the  higher  court  for  re- 
view, although  the  question  of  damages  is  still  open.  Tenn. 
Cent.  R.  Co.  v.  Campbell,  109  Tenn.  640,  75  S.  W.  Rep. 
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I0I2.  It  was  held  that  condemnation  proceedings  of  real 
estate  involve  the  title  to  land  and  therefore  an  appeal 
to  the  Supreme  Court  lies.  Re  Topping  Avenue  (Mo. 
1905),  86  S.  W.  190. 

As  to  damages  to  abutting  owners  by  construction  and 
maintenance  of  railroads  in  streets,  see  ante,  §§  6-8. 

Sec.  167.    Measure  of  damages — Evidence — Set-off  of 
benefits.     Under  R.  I.  Gen.  Laws  1896,  c.  71,  §  4,  the  meas- 
ure of  damages  for  laying  out  a  street  under  the  old  high- 
way law  as  distinguished  from  a  layout  under  the  better- 
ment act,  is  the  market  value  of  the  land  taken  with  special 
damages  resulting  to  the  remaining  land  less  any  special 
but  not  general  betterment.  Allaire  v.  City  of  Woonsocket, 
25  R.  I.  414,  56  Atl.  262.    It  was  held  under  the  Tennessee 
Constitution,  Article  i,  Section  21,  and  Shannon's  Texas 
Code,  Section  1857,  that  in  a  proceeding  to  condemn  land 
for  a  railway  in  order  to  estimate  the  damages  "the  specific, 
identical  land  taken"  should  be  valued,  instead  of  by  valu- 
ing the  entire  tract,  including  the  right  of  way,  and  then 
valuing  the  remainder,  becoming  able  to  infer  by  a  process 
of  subtraction  the  real  value  of    the    land    taken.     Way    v. 
Knoxville    L.    F.    &    J.    R.    R.    Co.     (Tenn.    1904),    82 
S.  W.  471.    In  Iowa,  a  lessee  of  property  taken  in  part  by 
a  railroad  by  condemnation   proceedings   is   allowed  the 
difference  between  the  value  of  the  annual  use  of  the  prem- 
ises before  the  taking  of  the  right  of  way  and  what  it  was 
worth  afterward.     Werthman  v.  Mason  City  &  Ft.  D.  R. 
Co.   (la.   1905),  103  N.  W.  Rep.   135.     It  was  held  that 
in  expropriation  proceedings  under  the  power  of  eminent 
domain  the  owner  can  recover  the  market  value  of  the 
property  taken  and  such  damages  only  as  may  result  to  the 
remainder  of  the  land  of  which  the  expropriated  property 
forms  a  part.    Market  value,  not  value  to  the  owner,  is  the 
tesa.     Louisiana  Ry.  &  Navigation  Co.  v.  Jones,  113  La. 
29,  36  So.  877.    Where  land  taken  for  a  railroad  was  just 
outside  of  a  thriving  city  and  had  been  laid  out  for  build- 
ing lots  it  was  competent  to  prove  the  availability  and 
adaptability  of  the  land  for  such  purposes  as  well  as  for 
farming  and  gardening.    Chicago,  St.  L.  &  N.  O.  R.  Co.  v. 
Rottgering,    (Ky.   1904)   83   S.  W.  584.     Where   land  did 
not  abut  on  a  street  where  tracks  were  laid  and  access  to 
it  was  not  taken  away  or  rendered  less  convenient  and  it 
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was  doubtful  whether  the  railroad  caused  any  diversion  of 
travel  on  the  street  on  which  the  land  did  abut,  the  injury- 
suffered  was  general  and  not  special  and  no  recovery  was 
possible.  Little  Rock  &  A.  S.  W.  R.  Co.  v.  Newman,  73 
Ark.  1,83  s.  W.  653. 

Where  land  is  appropriated  by  a  water  com- 
pany which  is  part  of  a  stock  farm,  as  a  part  of  it  is 
more  valuable  as  a  separate  lot  the  proper  measure  of 
damage  is  its  value  as  related  to  the  other  land.  Lake 
Koen  Nav.  R.  &  I.  Co.  v.  McLain  Land  &  Invest.  Co. 
(Kan.  1904),  76  P.  853. 

Fanciful  or  special  value.  In  an  action  to  condemn 
land  and  assess  the  damage  resulting  therefrom,  evidence  as 
to  damage  based  upon  a  mere  fanciful  or  speculative  esti- 
mate of  value  is  not  admissible.  Spohr  v.  City  of  Chicago, 
206  111.  441,  69  N.  E.  Rep.  515.  In  condemnation  proceed- 
ings on  the  question  of  damages  caused  by  a  railroad  tak- 
ing a  right  of  way  through  property  situated  in  Zion  City 
which  covers  a  territory  owned  and  inhabited  by  a  religious 
sect,  the  court  said:  "The  witnesses  for  appellant  admit 
that  the  lands  owned  by  appellant  have  no  market  value  in 
the  sense  that  there  is  any  demand  for  them  outside  of  the 
membership  of  Dr.  Dowie's  church ;  and,  while  it  is  difficult 
to  get  from  the  language  of  Dr.  Dowie  and  his  followers 
the  exact  elements  that  they  take  into  consideration  in 
fixing  the  value  of  the  lands,  one 'cannot  read  the  testimony 
and  come  to  any  other  conclusion  than  that  the  value  as 
fixed  by  them  is  what  is  termed,  in  law,  largely  fanciful, 
senfimental  and  speculative,  resting  to  a  great  extent  upon 
the  religious  sentiment  that  obtains  among  his  people, 
They  point  to  the  marvelous  growth  of  Zion  City,  which 
had  reached  in  less  than  two  years  nearly  10,000  popula- 
tion, with  1,200  to  1,500  houses  or  buildings;  and  some  of 
them  say  that  it  is  not  the  present  money  value  of  the  land 
that  they  fix,  but  that  it  is  the  future  prospects,  and  the 
great  religious  settlement,  with  its  moral  attributes,  that  will 
eventually  be  gathered  there,  that  enter  in  and  form  a  part 
of  their  estimate.  Some  of  them  testified  as  to  the  amounts 
that  they  had  paid  for  lots,  showing  that  they  had  paid  from 
$500  to  $1,200  for  a  single  lot;  and  when  asked  to  explain 
upon  what  theory  or  principle  they  could  receive  any  in- 
come or  per  cent,  upon  the  money  that  they  had  thus  in- 
vested, they  explain  by  saying  that  whatever  they  paid  for 
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lots  went  to  the  building  up  of  Zion,  and  that  they  must 
all  pay  their  tithes  towards  building  it  up,  and  that  these 
moneys  invested  in  lots  were  used  by  Mr.  Dowie  in  the 
development  of  the  religious  settlement  and  the  advance- 
ment of  their  cause,  and  from  which  they  derived  the 
benefit.  In  speaking  also  of  the  industries  now  established 
and  in  contemplation  there,  it  was  said  that  those  employed 
were  members  of  the  church,  and  participated  in  the  profits 
of  the  business.  The  testimony  all  agrees  that  along  this 
right  of  way,  no  lots  have  been  sold  or  leased,  either  in 
acre  tracts  or  otherwise,  except  to  the  lace  industry;  that 
the  ground  is  all  open  ground,  and  wholly  unimproved, 
outside  of  the  lace  industry;  and  the  contention  of  appell- 
ant and  all  of  his  witnesses  is  almost  wholly  founded  upon 
the  theory  that  when  they  get  the  people  there,  that  they 
expect  to  have,  and  the  industries  established  that  they  ex- 
pect to  establish,  there  will  be  a  market  for  all  of  this 
property  at  the  prices  they  have  named.  Counsel  for  both 
sides  agree  that  the  market  value  of  the  property  is  the 
measure  of  appellant's  damages,  and  the  contention  arises 
over  what  shall  be  termed,  in  this  case,  the  market  value. 
Appellant  says  that  the  values  here  cannot  be  measured 
upon  the  same  basis  or  theory  of  any  other  place  or  city 
in  the  world,  as  there  is  no  other  that  is  organized  upon  the 
same  plan,  and  no  other  ,that  has  made  such  growth,  and 
has  such  prospects;  that  this  settlement  and  property  of 
Dr.  Dowie  are  sui  generis.  This  latter  statement  may  be 
readily  admitted,  when  it  is  said  that  a  city  is  organized, 
comprising  a  population  of  at  least  10,000,  with  but  a  single 
freeholder  in  it.  Dr.  Dowie  seems  to  be  the  only  person 
of  all  his  church  that  is  the  owner  of  a  freehold  estate  in ' 
any  of  that  land.  It  may  well  be  doubted  if  that  number 
of  people  could  be  brought  together  anywhere,  or  under 
any  conditions  other  than  those  that  seem  to  surround  them 
under  Dr.  Dowie's  leadership,  who  would  be  willing  to 
hold  their  properties  under  such  a  tenure.  The  evidence 
shows  that  upon  all  sides  of  this  property,  except  the  east 
side,  or  where  it  is  bounded  by  the  lake,  almost  unlimited 
acres  of  land  can  be  obtained  now  at  prces  ranging  from 
$100  to  $200  per  acre,  so  that  it  cannot  be  said  in  this  case 
that  the  land  sought  to  be  taken  for  railroad  purposes  by 
appellee  is  indispensable  to  the  business  or  existence  of  Dr. 
Dowies'  church,  or  the  material  welfare  of  his  followers. 
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The  right  to  entertain  any  religious  belief  one  or  any  num- 
ber of  people  may  see  fit  to  adopt,  so  long  as  it  does  not 
lead  to  violation  of  law,  is  one  that  is  guaranteed  by  the 
very  spirit  of  our  institutions ;  but  that  right  does  not  bring 
to  it  or  carry  with  it  increased  or  additional  property  rights 
to  those  held  by  other  people  adopting  other  religious 
views  or  no  religious  views.  The  rule  of  law  as  applied  to 
the  right  ol  condemnation  is  alike  applicable  to  the  prop- 
erty of  Dr.  Dowie,  as  it  is  to  that  of  any  other  citizen,  and 
the  fact  that  he  may  have  in  his  mind,  and  may  have  formu- 
lated a  great  plan  for  the  building  and  salvation  of  people 
cannot  of  itself  impresss  his  property  with  an  increased  value 
that  must  be  recognized  by  the  law  when  its  use  is  de- 
manded in  the  name  of  the  state,  but  that  property  must 
be  measured  as  other  property  owned  by  other  people  in 
the  same  vicinity,  and  similarly  situated/'  Dowie  v.  Chi- 
cago W.  &  N.  S.  Ry.  Co.,  214  111.  49,  73  N.  E.  Rep.  354. 
I  The  damages  to  be  awarded  for  real  estate  taken  by  emi- 

nent domain  is  the  fair  market  value  of  the  property  hav- 
I  ing  reference  to  all  the  uses  to  which  it  is  adapted.     Its 

value  for  any  special  purpose  is  not  the  test,  although  it 
may  be  considered  with  a  view  to  ascertaining  what  the 
property  is  worth  in  the  market  for  any  use  for  which  it 
would  bring  the  most.  Conness  v.  Commonwealth,  184 
Mass.  341,  69  N.  E.  Rep.  341. 

Injury  to  land  not  taken.     Under    Mass.   St.,    c.    288, 
providing  for  the  payment  of  "all  damages  sustained  by 
any  person  or  corporation  by  the  taking  of  land  or  any 
right  therein"  for  park  purposes,  a  land  owner  whose  land 
I  is  not  taken  in  any  part  cannot  recover  damages  caused 

'  by  a  flow  of  surface  water  thrown  on  his  land  by  a  change 

j  of  grade  of  land  taken  for  a  park.    McSweeney  v.  Common- 

I  wealth,  185  Mass.  371,  70  N.  E.  Rep.  429.     Mass  St.  1895, 

I  c.  488,  §  14,  p.  573,  interpreted  to  mean  that  compensation 

!  for  real  estate  not  taken  but  decreased  in  value  is  restricted 

I  to  real  estate  within  the  limits  prescribed,  even  though  a 

I  part  of  the  real  estate  lies  without  the  limits.     McNamara 

j  V.  Commonwealth,  184  Mass.  394,  68  N.  E.  Rep.  332.     In 

I  condemnation  proceedings  for  a  ditch  or  dam  the  damage 

to  other  land  of  the  owner  of  the  same  section  in  part  of 
j  the  same  tract  'should  be  included  but  damage  to  other 

sections  of  land  not  adjacent  and  contiguous  only  as  cor- 
nering on  the  first  section  are  not  to  be  included,  especially 
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where  these  other  lands  are  on  the  opposite  side  of  the 
river  and  from  two  to  iive  miles  distant  from  the  proposed 
improvements.  Sultan  Water  and  Power  Co.  v.  Weyer- 
haeuser Timber  Co.,  31  Wash.  558,  72  Pac.  114.  In  con- 
demnation proceedings  by  a  railroad  company  the  measure 
of  damages  is  the  value  of  the  land  taken,  the  damage  to 
the  balance  by  reason  of  the  severance  and  the  use  to  which 
the  property  taken  is  to  be  put  by  the  railroad  company. 
The  easements  of  light,  air  and  access  are  property, the  in- 
jury to  which  should  be  considered  in  assessing  damages. 
South  BufTalo  Ry.  Co.  v.  Kirkover,  176  N.  Y.  301,  68  N.  E. 
Rep.  366.  Where  the  front  part  of  a  building  is  taken  for 
a  street  widening,  the  jury  in  assessing  damages  should 
either  consider  the  remaining  part  of  the  building  worth- 
less and  allow  the  whole  value  of  the  building,  or  consider 
what  could  be  done  with  the  remaining  portion  of  the 
building  and  the  cost  of  putting  it  in  condition  for  use.  The 
cost  of  complying  with  a  new  ordinance  requiring  thicker 
walls  should  be  considered  in  the  latter  case.  West  Chi- 
cago Masonic  Ass'n.  v.  City  of  Chicago,  215  111.  278,  74  N. 
E.  Rep.  159.  Where  a  part  only  of  a  piece  of  land  is  taken 
and  the  part  taken  is  of  greater  value  in  connection  with 
the  whole  than  a  separate  parcel,  the  measure  of  damages 
will  be  the  fair  cash  value  of  the  part  taken  as  a  part  of 
the  whole.  Where  part  of  a  farm  is  taken  the  measure  of 
damages  will  be  the  fair  cash  value  of  the  land  as  a  part 
of  the  farm  with  the  improvements  and  a  part  of  the  farm 
without  the  improvements.  Illinois  I.  &  M.  Ry.  Co.  v. 
Humiston,  208  111.  100,  69  N.  E.  Rep.  880. 

Established  business.  The  metropolitan  water  sup- 
ply act  (Mass.  Stat.  1895,  c.  488,  §  14,  which  authorizes 
the  assessment  of  damages  (i)  when  real  estate  is  taken 
for  the  reservoir,  (2)  when  real  estate  is  entered  upon  and 
used  (3)  when  real  estate  is  injured  by  the  taking  of  the 
waters,  of  Nashua  River,  whether  the  real  estate  is  within 
or  without  the  Commonwealth,  (4)  when  real  estate  not 
taken,  situated  in  West  Boylston  or  in  specified  parts  of 
Boylston  and  Clinton,  and  not  owned  by  the  owner  of  the 
Lancaster  mills,  is  directly  or  indirectly  decreased  in  value 
by  the  legislative  act  or  the  doings  of  the  water  board 
thereunder,  (5)  when  one  owning  an  established  business 
on  land  in  West  Boylston,  whether  the  land  be  taken  or 
not,  deems  that  his  business  is  decreased  in  value,  by  the 
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loss  of  custom  or  otherwise,  by  the  carrying  out  of  the 
legislative  act;  and  which  directs  the  commissioners  to 
"determine  the  damage  to  and  value  of  real  estate,  machin- 
ery, and  business"  does  not  authorize  the  assessment  for 
damages  to  business  where  the  property  of  petitioner  does 
not  come  within  either  of  the  cases  in  which  an  assessment 
for  damages  to  business  is  expressly  authorized.  Nashua 
River  Paper  Co.  v.  Commonwealth,  184  Mass.  279,  68  N. 
E.  Rep.  209. 

Wells,  springs  or  ponds.  Under  Mass.  Stat.  895,  c. 
488,  §§  12  and  13,  providing  compensation  for  damages  to 
property  from  all  acts  done  under  the  statute,  and  for  de- 
termining the  same  "in  the  same  manner  as  damages  for 
lands  taken  for  highways  are  determined,"  a  land  owner 
whose  well  is  drained  by  such  acts  may  recover  damages 
whether  a  part  of  his  land  is  taken  or  not.  McNamara 
V.  Commonwealth,  184  Mass.  304,  68  N.  E.  Rep.  332.  Land 
taken  by  a  railroad  by  eminent  domain  had  upon  it  an 
old  salt  well.  In  estimating  the  amount  of  damages  suf- 
fered by  the  owner  it  was  held  improper  to  consider  facts 
relating  to  the  manufacture  of  salt  from  the  well  nine 
years  before.  The  selling  value  of  the  well,  as  such,  might, 
however,  be  considered.  Kossler  v.  Pittsburg,  C,  C.  & 
St.  L.  Ry.  Co.,  208  Pa.  50,  57  Atl.  Rep.  66.  As  to  the  meas- 
ure of  damages  for  a  taking  of  land,  on  which  is  a  large 
spring,  by  a  city  for  the  purpose  of  extending  its  water- 
works, see  Conan  v.  City  of  Ely,  91  Minn.  127,  97  N.  W.  Rep. 
!  737.    In  an  action  against  a  waterworks  company  for  the 

appropriation   of   the  plaintiff's    land   containing   a   great 
i  pond,  which  is  public  property,  the  plaintiff's  rights  in  the 

I  pond  are  a  proper  element  of  damage.    Dolbeer  v.  Suncook 

Waterworks  Co.,  72  N.  H.  562,  58  Atl.  504. 

Set-off  of  benefits.  In  estimating  damages  for  land 
taken  for  a  public  road,  the  value  of  any  advantages  de- 
rived from  its  establishment  peculiar  to  the  landowner  and 
not  of  a  kind  shared  by  the  public,  may  be  estimated  and 
deducted  from  the  value  of  the  land  taken  and  if  this  re- 
sults in  leaving  no  balance  for  damages  to  the  owner  it  is 
not  a  taking  without  due  compensation.  Bennett  v.  Hall, 
184  Mo.  407,  83  S.  W.  439.  Drainage  of  land,  part  of  which 
is  condemned  for  a  public  highway,  may  be  a  special,  actual 
and  proximate  benefit  which  may  be  offset  against  the  value 
of  the  land  taken,  but  proof  of  a  local  custom  to  improve 
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roads  as  rapidly  as  possible  and  judicial  notice  of  a  gen- 
eral custom  to  construct  roads  so  as  to  afford  some  drainage, 
is  not  sufficient  evidence  to  establish  such  a  benefit.  Swenson 
V.  Board  of  Sup'rs.  of  Town  of  Hallock  (Minn.  1905), 
103  N.  W.  Rep.  895.  It  was  held  that  where  a  city  took  abut- 
ter's land  for  a  street,  the  measure  of  the  latter's  recovery 
for  damages  is  the  difference  in  the  market  value  of  the 
property  with  the  improvement,  and  that  without  it,  not 
considering  general  benefits  or  injuries  shared  by  the  gen- 
eral. This  difference  must  be  at  or  about  the  time  of  the  dam- 
age wrought,  and  may  not  be  off-set  by  future  increase  in 
the  value  of  some  of  her  property  on  the  same  lot,  in  com- 
mon with  the  public,  because  of  the  improvement  of  the 
new  street.  City  of  Meridan  v.  Higgins,  81  Miss.  376,  33 
So.  I.  Under  Code  1887,  §  1078,  the  benefits  contemplated 
in  reduction  of  damages  in  condemnation  proceedings  must 
be  those,  not  which  the  landowner  shares  with  other  mem- 
bers of  the  public,  but  which  are  direct  and  peculiar  to  him- 
self. Heninger  v.  Peery  et.  al.  (Va.  1904),  47  S. 
E.  1013.  Where  a  R.  R.  by  eminent  domain  took  part  of  a 
tract  it  was  held  that  the  Court  should  require  the  "wit- 
nesses as  to  value  to  fix  the  value  of  the  entire  tract,  ex- 
cluding the  enhancement  resulting  from  the  building  of  the 
R.  R. ;  also  the  value  of  the  remainder  *  *  *  after  the 
taking  of  the  strip,  still  excluding  any  enhancement  from 
the  building  of  the  R.  R. ;  the  difference  in  value  thus  found 
is  the  measure  of  direct  damages."  As  to  consequential 
damage  to  the  remainder,  it  was  held  that  "damages  for 
consequential  *  *  *  injury  resulting  from  the  prudent 
construction  and  operation  of  the  R.  R.  may  be  set  off 
against  the  advantages  which  may  be  reasonably  antici- 
pated to  result  from  the  same  cause,  "and,  if  the  advantages 
equal  or  overbalance  the  disadvantages,  nothing  shall  be 
allowed  for  the  latter."  Big  Sandy  Ry.  Co.  v.  Dils  et.  al., 
(Ky.  190S),  87  S.  W.  310. 

Evidence  and  instructions  in  an  action  against  a  city 
for  damages  to  an  abutter  caused  by  a  change  in  grade 
discussed  and  Ballinger's  Washington  Ann.  Codes  &  St., 
775,  and  the  Washington  Constitution,  Art.  i,  16,  were 
construed.  Swope  v.  City  of  Seattle,  35  Wash.  69,  78  Pac. 
607.  The  rental  value  of  land  is  properly  taken  into  account 
in  determining  its  value,  when  condemrfed  for  public  use. 
In    condemnation    proceedings    the    selling    price    of    ad- 


285  DAMAGES  g  167 

jaccnt  lots  should  be  admitted  in  evidence  to  enable  the 
jury  to  correctly  estimate  the  value  of  the  land  sought  to 
be  .condemned  Union  Ry.  Co.  v.  Hunton  et.  al  (Tenn 
1905),  88  S.  W.  182.  It  was  held  that  the  county 
commissioners  have  established  a  road  by  condemnation 
and  a  landowner  has  been  awarded  damages,  they  cannot 
on  appeal  from  the  award  show  an  earlier  Congressional 
grant  of  a  road  over  the  same  route  and  acceptance  by  the 
State.  Howard  v.  Hooker  (Kan.  1904),  78  Pac. 
847.  The  assessment  of  property  for  taxation  being  made 
for  other  purposes,  and  not  at  the  instance  of  either  party, 
and  not  usually  at  the  market  value  of  the  property,  is  not 
evidence  of  value.  Way  v.  Knoxville,  L.  F.  &  J.  R.  R.  Co., 
(Tenn.  1904),  82  S.  W.  471.  It  was  held  that  a  party 
who  for  years  has  paid  taxes  to  the  state  on  land  now 
sought  to  be  appropriated  by  the  state  cannot  argue  that 
the  assessment  for  many  years  back  shall  not  enter  at  all 
as  a  factor  into  the  question  of  its  value.  Board  of  Levee 
Comm'rs.  v.  Jackson's  Estate,  13  La.  134,  36  So.  912.  In 
condemnation  proceedings  evidence  held  admissible  for 
the  purpose  of  showing  that  a  lease  held  upon  the  property 
did  not  truly  represent  its  rental  value,  having  been  ob- 
tained by  the  lessee  as  a  means  of  speculation  in  the  ex- 
pected proceedings.  Union  Ry.  Co.  v.  Hunton  et  al., 
(Tenn.  1905),  88  S.  W.  182.  An  assignment  of  error,  in  con- 
demnation proceedings,  held  too  general  for  stating  that 
"the  court  erred  in  permitting  the  alleged  lease  to  the  de- 
fendant W.  to  be  used  as  an  absolute  criterion  for  value." 
Union  Ry.  Co.  v.  Hunton,  et.  al.  (Tenn.  1905),  88  S.  W. 
182.  In  proceedings  to  assess  the  damages  caused  by  the 
taking  of  lands  by  a  railroad  company  for  its  roadbed,  by 
right  of  eminent  domain  evidence  as  to  what  the  company 
paid  others  per  acre  for  rights  of  way  over  their  land  is 
inadmissible.  Simons  v.  Mason  City  &  Ft.  D.  R.  Co. 
Qa.  1905),  103  N.  W.  Rep.  129.  See  opinion  for 
an  extensive  citation  of  authorities. 

Expert  witnesses.  In  proceedings  to  assess  the  damages 
caused  by  the  taking  of  land  by  a  railroad  company  for  its 
roadbed  by  right  of  eminent  domain,  it  is  error  to  instruct  the 
jury  that  they  should  consider  whether  such  of  the  witnesses 
as  were  farmers  were  not  better  qualified  to  judge  the  damage 
than  such  witnesses  as  were  not,  especially  in  a  case  in  which 
nearly  all  the  plaintiff's  witnesses  are  farmers  and  most  of  the 
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defendant's  are  not.  Simons  v.  Mason  City  &  Ft  D.  R.  Co. 
(la.  1905),  103  N.  W.  Rep.  129.  A  real  estate  broker 
is  a  competent  witness  to  the  value  of  property  in  con- 
demnation proceedings  where  his  evidence  shows  that  he 
has  knowledge  of  two  rental  contracts  of  neighboring  lots, 
made  shortly  before,  and  has  had  long  experience  in 
handling  property  in  the  city  where  the  lands  are  located, 
though  he  knows  nothing  definitely  of  other  rental  con- 
tracts of  neighboring  property.  Union  Ry.  Co.  v.  Hunton 
ct.  al.  Tenn.  88  S.  W.  182.  Where  estimates  as  to 
the  value  of  land  taken  vary  from  $4,500  to  $9,000  a  ver- 
dict of  $9,000  will  not  be  set  aside  as  excessive.  Reed  v.  Pitts- 
burg, C.  W.  R.  Co.,  210  Pa.  211,  59  Atl.  1067.  In  proceedings 
to  assess  the  damages  caused  by  the  taking  of  land  by  a 
railroad  company  for  its  roadbed  by  right  of  eminent  do- 
main, evidence  as  to  the  damages  to  the  plaintiff's  remain- 
ing land  caused  by  a  bridge  erected  by  the  company  over 
an  adjoining  highway  is  inadmissible  and  the  opinions  of 
witnesses  as  to  the  plaintiff's  damages  are  likewise  inad- 
missible if  they  take  into  account  the  inconvenience  due 
to  the  bridge.  Simons  v.  Mason  City  &  Ft.  D.  R.  Co.  (la. 
1905),  103  N.  W.  Rep.  129. 

Sec.  168.  Measure  of  damages  on  taking  for  railrbad 
right  of  way.  In  a  suit  for  damages  for  the  taking  of  land 
by  a  railroad  the  "measure  of  damages  is  the  fair  cash  mar- 
ket value  of  the  land  actually  taken,  having  proper  regard 
to  the  location  and  advantages  as  to  situation  and  the  pur- 
poses for  which  it  was  designed  and  used,  and  the  amount, 
if  any,  which  the  lands  not  taken  would  be  depreciated  in 
their  fair  cash  market  value  by  the  construction  and  opera- 
tion of  the  proposed  road."  The  element  of  personal  dan- 
ger of  the  owner  is  too  remote  and  speculative.  Chicago  & 
M.  Electric  R.  Co.  v.  Mawman,  206  111.  182,  69  N.  E.  Rep. 
66.  Where  in  connection  with  an  elevated  track  a  railroad 
builds  a  station,  if  the  steel  viaduct  has  been  extended  be- 
yond the  width  of  the  structure  between  stations,  and  is 
clearly  a  part  of  the  work  necessary  in  erecting  the  station, 
and  an  injury  is  established  by  reason  thereof  proper  dam- 
ages should  be  awarded  the  owner  of  the  property,  but  no 
damages  from  the  physical  effects  produced  by  the  new 
elevated  structure  over  the  physical  effects  produced  by  the 
old,  should  be  granted.     Ketcham  v.  New  York  &  H.  R. 
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Co.,  177  N.  Y.  247,  69  N.  E.  Rep.  533.  A  charge  authoriz- 
ing a  jury  in  estimating  damages  for  a  taking  for  a  rail- 
road right  of  way  to  allow  such  a  sum  as  from  the  evidence 
is  the  fair  and  reasonable  value  of  the  strip  taken,  consid- 
ered in  relation  to  the  whole  tract  and  for  damages  result- 
incr  directly  to  the  remainder  of  the  tract  on  account  of  the 
taking  and  for  additional  improvements  (as  fencing)  neces- 
sary lur  the  reasonable  enjoyment  of  it  (but  the  direct  dam- 
age must  not  exceed  the  difference  in  value  of  the  land  be- 
fore and  after  the  taging)  .  and  also  for  incidental  damages 
resulting  from  the  taking,  building  and  operation  of  the 
road,  but  in  estimating  the  latter  to  deduct  the  value  of  any 
advantage  or  enhancement  in  value  to  the  land  by  the 
building  of  the  road,  was  held  proper.  Chicago,  St.  L.  & 
N.  O.  R.  Co.  (Ky.  1904),  83  S.  W.  584. 

A  person  whose  land  is  taken  by  eminent  domain  for 
railroad  purposes  is  entitled  to  the  highest  fair  cash  market 
value  of  the  land  actually  taken,  for  the  best  use  to  which 
it  is  adapted.  Hartshorn  v.  Illinois  Valley  Ry.  Co.,  111.  (June 
1905),  N.  E.  Rep.  122. 

Where  mineral  land  is  appropriated  by  a  railroad  the 
owners  of  the  fee  retain  ownership  of  the  minerals  under 
the  land  appropriated  and  the  railroad  is  not  liable  in  dam- 
ages for  the  market  value  of  the  land  but  only  for  the  dif- 
ference in  value  before  and  after  the  appropriation.  Mis- 
souri, K.  &  N.  W.  R.  Co.  V.  Schmuck  (Kan.  1904), 
76  Pac.  836.  A  taking  for  a  railroad  right  of  way  does  not 
include  the  fee  and  any  minerals  in  the  ground  under  the 
right  of  way  do  not  pass  with  the  railroad  and  the  damages 
assessed  should  not  include  the  value  of  such  minerals. 
Southern  Pac.  R.  Co.  v.  San  Francisco  Sav.  Ass'n  (Cal. 
1905) »  79  Pac.  961. 

Damages  resulting  from  the  negligent  construction  of 
a  railroad  across  plaintiff's  land  and  not  necessarily  inci- 
dent to  the  appropriation  of  the  land  for  the  use  of  the 
railroad  cannot  be  recovered  in  ad  quod  damnum  proceed- 
ings, and  can  only  be  recovered  in  an  action  at  law.  Guinn 
V.  Iowa  &  St.  L.  R.  R.  Co.  la.  1904),  loi  N.  W. 
Rep.  94,  Mont.  Code  Civ.  Proc,  §  2221,  subd.  i  and  2, 
providing  for  damages  for  railroad  takings  construed  and 
held  that  damages  accruing  to  adjacent  property  from  the 
fact  that  the  improper  construction  of  the  railroad  stopped 
the  flow  of  irrigation  water  and  caused  it  to  back  up  could 
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not  be  allowed.    Montana  R,  Co.  v.  Freeser,  29  Mont  210, 

74  P.  407. 

Supplementary  damages.  In  an  action  against  a  rail- 
road for  damages  to  property  on  which  a  school  house 
stood  no  recovery  can  be  had  for  the  obstruction  of  view,  or 
the  danger  to  school  children  from  getting  on  the  track, 
but  recovery  may  be  had  for  the  casting  of  smoke,  cinders 
and  ashes  on  the  premises  and  for  the  vibration  of  the 
ground.  Illinois  Cent.  R.  Co.  v.  Trustees  of  Schools,  212 
111.  406,  72  N.  E^  Rep.  39.  When  in  condemnation  pro- 
ceedings by  a  railroad  the  jury  gave  a  general  verdict  for 
$5,000.00  it  was  held  that  as  a  matter  of  correct  practice 
the  amounts  showing  the  value  of  the  land  taken  and  the 
incidental  damages  should  have  been  estimated  separately. 
It  was  held  correct  to  instruct  the  jury  that  they  might 
estimate  the  damages  "incidental  to  the  taking,  as  if  the 
entire  strip  was  occupied  by  as  many  tracks  as  practicable." 
Where  the  strip  taken  was  part  of  a  tract  already  abutting 
on  other  railroads  and  the  land  was  valuable  for  manufac- 
turing, it  was  held  that  as  under  Shannon's  Tennessee 
Code,  section  1504,  "all  the  railroads  of  the  state  have  a 
right  to  construct  their  roads  so  as  to  cross  each  others" 
the  jury  should  have  been  instructed  not  to  assume  that 
the  construction  of  the  railroad  in  question  would  "prevent 
other  roads  having  access  to  the  manufactories  or  indus- 
tries that  may  be  constructed  on  the  land."  Union  Ry.  Co. 
V.  Paine  (Tex.  1905),  86  S.  W.  858.  It  is  not  error 
to  refuse  to  instruct  a  jury  in  condemnation  proceedings 
that  they  must  assume  that  the  railroad  will  be  operated  in 
a  proper  manner  where  there  is  no  evidence  on  that  sub- 
ject. Oregon  Short  Line  R.  Co.  v.  Russell,  27  Utah,  457, 
76  P.  345-  In  proceedings  to  assess  the  damages  caused 
by  the  taking  of  land  by  a  railroad  company  by  right  of 
eminent  domain,  an  instruction  that  the  jury  might  take 
into  account  every  element  of  annoyance  and  disadvantage 
resulting  from  the  construction  of  the  railroad  which  would 
influence  an  intending  purchaser  in  making  an  estimate 
of  the  market  value  of  plaintiff's  remaining  land  is  erron- 
eous, as  furnishing  no  rule  for  the  assessment  of  damages 
or  the  ascertaining  of  the  market  value.  Simons  v.  Mason 
City  &  Ft.  D.  R.  Co.  (la.  1905),  103  N.  W.  Rep. 
129.  Where  a  railroad  company  has  condemned  prop- 
erty for  a  water  station  the  owner  of  the  fee  has  no  con- 
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current  rights  with  the  railroad  company  in  such  part 
thereof  as  is  actually  used  by  it  or  necessary  to  protect 
the  part  used.  Dillon  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.> 
67  Kan.  860,  74  P.  251. 

Sec.  169.  Conveyance  of  land  pending  proceedings  to 
condemn  it.  A  purchaser  of  land  pending  proceedings  to 
appropriate  the  same  for  a  public  use,  may  prosecute  a 
claim  for  damages  for  such  appropriation  in  his  own  name, 
when  sucK  compensation  has  been  wholly  denied  to  his 
grantor.  Ashley  v.  Burt  County  (Neb.  1905),  102 
N.  W.  Rep.  272.  A  person  who  owns  land  at  the  time  pre- 
ceedings  are  begun  to  condemn  the  land  for  a  railroad  right 
of  way  and  who  parts  with  all  interest  in  the  land  after 
damages  have  been  assessed  but  before  title  has  vested  in 
the  railroad  company  by  its  completion  of  the  proceedings, 
payment  of  damages,  and  entry  into  possession,  loses  all 
right  to  damages,  this  right  passing  to  the  person  to  whom 
he  conveys  his  interest  as  an  incident  thereto.  Obst  v. 
Covell:  In  re  Condemnation  of  Lands  in  Ramsey  County, 
93  Minn.  30,  100  N.  W.  Rep.  650.  A  person  purchasing 
property  during  condemnation  proceedings  may  be  made 
a  party  defendant  in  such  proceedings.  Eddleman  v.  Union 
County  Traction  &  Power  Co.  (111.  1905),  75  N.  E.  Rep.  510. 

Sec.  170.  Rights  of  mortgagee.  Where  land  subject 
to  a  mortgage  is  taken  by  a  city  by  right  of  eminent  domain 
and  the  mortgagee  is  not  made  a  party  to  the  condemnation 
proceedings  and  the  whole  sum  awarded  as  damages  is 
paid  to  the  mortgagor,  the  lien  of  the  mortgage  is  not  im- 
paired though  the  city  is  discharged  from  obligation  to 
make  further  payment.  Rieck  v.  City  of  Omaha  (Neb. 
I905)»  103  N.  W.  Rep.  283.  "Where  land  taken  or 
otherwise  affected  by  the  exercise  of  the  power  of  eminent 
domain  is  under  a  mortgage  or  mortgages,  when  com- 
pensation therefor  becomes  due,  the  competisation  in  the 
absence  of  any  statute  on  the  matter  is  at  law,  the  property 
of  the  mortgagor.  In  equity,  however,  the  mortgagee  can 
follow  the  land  taken,  and  subject  the  proceeds  (i.  e.,  the 
compensation  fund)  to  a  lien  for  the  payment  of  the  mort- 
gage debt  due  t6  him."  Bates  v.  Boston  Elevated  R.  Co., 
187  Mass.  328,  72  N.  E.  Rep.  1017. 

When  right  accrues.    Under   a   bill   in   equity   brought 
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by  a  third  mortgagee  for  injuries  done  the  mortgaged 
property  by  the  erection,  construction,  etc.,  of  an  ele- 
vated railway,  the  court  said:  "The  first  defense  set 
up  is  that  the  mortgage  to  the  plaintiff  was  made  after  the 
date  when  the  right  to  compensation  accrued,  and  for  that 
reason,  he  has  no  claim  on  that  fund  for  injury  to  the  land 
described  in  the  bill.  The  question  of  the  date  when  the 
right  to  compensate  accrues  under  St.  1894,  c.  548, 
as  amended  by  St.  1897,  c.  500,  is  a  question  of 
great  practical  importance  affecting  parties  in  other  cases. 
*  *  *  The  defendant  railway  has  argued  with  great 
<:onfidence  that  the  parties  now  entitled  to  compensation 
are  those  who  owned  the  property  when  the  right  came 
into  existence  to  do  that  for  which  compensation  is  given, 
and  that  in  the  case  at  bar,  this  was  on  July  11,  1898,  when 
the  plans  of  the  railway  were  approved  by  the  rail- 
road commissioners  'showing  the  form  and  method  of  con- 
struction proposed  and  the  proposed  location  of  the  tracks, 
elevated  structure  and  stations  with  such  detail  as  may  be 
necessary  to  show  the  extent  to  which  any  street,  way, 
avenue,  bridge,  public  or  private  lands  are  to  be  encroached 
upon,'  for  upon  such  approval  the  railway  company's  right 
to  erect  the  structure  described  in  those  plans  opposite  the 
premises  in  question,  and  to  operate  a  railway  upon  it,  be- 
came complete  by  force  of  St.  1897,  p.  502,  c.  500  s.  6. 
As  to  the  clause  of  section  8  of  St.  1894,  p.  764,  c.  548,  which 
provides  that  if  a  petition  for  compensation  is  brought,  it 
must  be  brought  *at  any  time  within  three  years  after  the 
construction  of  such  railway  upon  or  in  front  of  his  prem- 
ises,' the  defendant  railway's  contention  is  that  this  is  a 
limitation  of  the  time  when  the  action  which  had  pre- 
viously accrued  must  be  brought;  being  in  this  respect 
somewhat  analogous  to  the  provision  introduced  into  the 
highway  act  by  St.  1842,  c.  86  (extended  by  St. 
1847,  c.  259,  Sec.  4,  to  cases  where  selectmen  laid 
out  townways)  in  which  it  was  enacted  that  the  damages 
should  not  be  paid  until  an  actual  entry  was  made  on  the 
land  taken  for  the  purpose  of  constructing  the  way,  al- 
though the  damages  were  due  as  soon  as  the  way  was  laid 
out,  and  even  though  it  never  was  built.  Harrington  v. 
County  Commissioners,  22  Pick,  263,  ;^3  Am.  Dec.  741. 
See  also,  Hallock  v.  Franklin  County,  2  Mete.  558.  In 
support  of  this  contention,  this  defendant  also  refers  to 
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the  rule  in  case  of  railroads,  namely  that  the  owner  at  the 
time  of  filing  the  location  of  the  railroad  is  the  person  en- 
titled to  compensation.  Charleston  Branch  Railroad  v. 
County  Commissioners,  7  Mete,  78 ;  Hampden  Paint  &  Car 
Co.  V.  Springfield,  Athol  &  Northeastern  Railroad,  124 
Mass.  118.  And  it  contends  that  this  result  was  reached 
in  case  of  both  highways  and  railroads  by  the  application 
of  the  rule  for  which  it  contends  here,  namely  that  the  per- 
sons entitled  to  compensation  are  those  who  own  the  prop- 
erty when  the  right  becomes  complete  to  do  the  thing  for 
which  compensation  is  given.  It  further  contends  that  this 
is  an  established  principle  of  law,  applicable  to  all  cases 
where  compensation  is  due  by  reason  of  the  exercise  of 
the  power  of  eminent  domain.  But  the  result  arrived  at 
in  case  of  railroads  and  public  ways  was  not  reached  by 
the  application  of  a  general  principle  of  law.  It  was  reached 
as  a  matter  of  the  interpretation  of  the  provisions  adopted 
by  the  Legislature  in  the  statutes  there  in  question. 

It  was  provided  by  Rev.  St.  1836,  c.  24,  Sec.  11,  under 
which  the  first  case  as  to  highways  arose  (Harrington  v. 
County  Commissioners,  22  Pick.  263,  33  Am.  Dec.  741)  that 
the  county  commissioners  in  laying  out  a  highway,  should  esti- 
mate the  amount  of  damages  sustained  by  any  persons  and 
should  state  the  amount  thereof  in  their  return,  laying  out  the 
way,  and  also  that,  if  an  application  should  be  made  for  a  jury 
to  revise  their  award  of  damages ;  it  must  be  made  within 
six  months  thereafter.  Rev.  St.  1836,  c.  24,  Sec.  14.  As 
matter  of  construction  of  that  act,  the  punctilum  temporis 
was  held  to  be  the  lay-out  of  the  way.  See  also  Harding 
V.  Medway,  10  Mete.  465;  Loring  v.  Boston,  12  Gray  209; 
Edmands  v.  Boston,  108  Mass.  435,  547.  With  the  modifi- 
cation introduced  by  St.  1842,  p.  538,  c.  86  and  St.  1847,  P- 
477,  c.  259,  Sec.  4,  already  referred  to,  the  provisions  of  the 
revised  Statutes  were  re-enacted  in  Gen.  St.  i860,  c.  43, 
Sees.  14,  22,  62,  63  and  Pub.  St.,  c.  49,  Sees.  14,  33,  68,  69,  79. 
It  was  changed  in  the  Revised  Laws.  It  is  there  provided 
that  no  petition  for  a  jury  shall  be  brought  until  an  entry 
is  made  upon  the  land  taken  for  the  purpose  of  constructing 
the  way.    Rev.  Laws,  c.  48,  Sec.  28.    See  also  Sees,*  68.  80. 

The  rule  in  case  of  railroads  was  originally  established  by 
a  decision  as  to  when  the  three  years  within  which  a  peti- 
tion had  to  be  brought  began  to  run,  under  Rev.  St.  1836, 
•^-  39»  Sec.   58.     This  statute  provided  that  "no  application 
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to  the  commissioners  to  estimate  said  damages  for  land  or 
property  hereafter  to  be  taken  shall  be  sustained  unless 
made  within  three  years  from  the  time  of  taking  the  same ;" 
and  it  was  held  as  matter  of  construction  that  the  taking 
was  the  written  location  which  had  to  be  filed  by  the  rail- 
road company  in  the  registry  of  deeds,  defining  the  courses, 
distances  and  boundaries  of  the  railroad  location.  Charles- 
town  Branch  Railroad  v.  County  Commissioners,  7  Mete. 
78.  In  the  subsequent  case  of  Hampden  Paint  &  Car  Co. 
V.  Springfield,  Athol  &  Northeastern  Railroad,  124  Mass. 
1 18,  it  was  held  that  the  date  as  of  which  the  damages  were 
to  be  assessed  was  the  date  of  filing  the  location. 

In  case  of  the  lay-out  of  a  public  way,  and  the  location  of 
a  railroad,  a  formal  act  of  taking  has  to  be  made  by  the  body 
which  is  authorized  to  exercise  the  power  of  eminent 
domain;  and  there  was  in  each  case,  when  the  rule  was 
established,  a  provision  limiting  the  time  within  which  a 
petition  for  compensation  could  be  brought  to  so  many 
months  or  years  from  that  act — ^the  return  in  case  of  high- 
ways and  the  location  in  case  of  railroads.  But  there  is 
another  class  of  statutes,  namely,  statutes  where  the  body 
empowered  to  act  under  the  right  of  eminent  domain  is 
not  required  to  make  a  formal  taking,  and  where  either 
the  legislature  has  expressly  provided  that  the  time  within 
which  a  petition  for  compensation  can  be  brought  is  to  run 
from  actual  physical  interference  on  the  part  of  the  person 
or  body  empowered  to  act  under  the  power  of  eminent 
domain,  or  this  conclusion  has  been  reached  by  the  court 
as  a  matter  of  construction.  To  this  class  belong  Ipswich 
Mills  V.  County  Commissioners,  108  Mass.  363,  and  Heard 
V.  Proprietors  of  Middlesex  Canal,  5  Mete.  81 — two  of  the 
cases  relied  on  by  the  defendant  railway — ^to  which  may 
be  added  Call  v.  County  Commissioners,  2  Gray  232.  A 
collection  of  statutes  where  towns  and  other  bodies  have 
been  authorized  to  take  water  without  any  formal  act  of 
taking  is  to  be  found  in  Gloucester  Water  Supply  Co.  v. 
Gloucester,  179  Mass.  365,  375,  376,  60  N.  E.  977.  The  time 
within  which  a  petition  for  compensation  for  the  taking 
of  water  rights  by  the  plaintiff  corporation  in  Gloucester 
Water  Supply  Co.  v.  Gloucester,  was  "within  three  years 
from  the  time  the  water  is  actually  withdrawn  or  diverted," 
and  it  is  there  stated  that  such  "is  a  common,  if  not  a  usual 
form  of  limitation  of  such  petitions."    See  page  377,  179 
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Mass.  page  979,  60  N.  E.  In  the  case  of  the  elevated  rail- 
way, the  legislature  might,  perhaps,  have  considered  as  a 
taking  the  approval  by  the  railroad  commissioners  of  the 
plan  specifying  the  kind  of  structure  to  be  built  ,although 
that  was  not  the  primary  purpose  of  that  approval.  But 
the  legislature  did  not  do  so.  It  provided  that  the  time 
within  which  a  petition  for  compensation  should  be  brought 
should  run  neither  from  a  taking  nor  from  the  approval 
of  the  plans  by  the  railroad  commissioners.  What  it  did 
provide  was  that  such  a  petition  may  be  filed  by  a  person 
entitled  to  compensation  "at  any  time  within  three  years 
after  the  construction  of  such  railway  upon  or  in  front  of 
his  premises."  In  other  words,  the  Legislature  put  the 
statute  into  the  class  of  statutes  where  no  taking  is  re- 
quired, and  where  the  time  runs  from  the  physical  inter- 
ference with  the  rights  for  which  compensation  is  given. 
And  as  matter  of  construction,  we  are  of  opinion  that  that 
is  the  time  when  the  person  entitled  to  compensation  is  to 
be  ascertained;  following  the  reasoning  in  Charlestown 
Branch  Railroad  v.  County  Commissioners,  7  Mete.  78,  and 
Hampden  Paint  &  Car  Co.  v.  Springfield,  Athol  &  North- 
eastern Railroad,  124  Mass.  118,  and  the  result  as  well  as 
the  reasoning  reached  in  Ipswich  Mills  v.  County  Commis- 
sioners, 108  Mass.  363,  Heard  v.  Proprietors  of  Middle- 
sex Canal,  5  Mete.  81,  and  Call  v.  County  Commissioners, 
2  Gray  232. 

It  follows  that  under  St.  1894,  p.  761,  c.  548,  and 
St.  1897,  p.  498,  c.  500,  the  physical  construction  of  the 
railway  upon  or  in  front  of  the  premises  in  respect  of  which 
compensation  is  claimed  is  the  date  to  be  taken  in  deter- 
mining who  are  entitled  to  compensation  therefor.  The 
language  of  the  act  means,  on  the  face  of  it,  within  three 
years  after  the  construction  at  the  point  in  question  is  com- 
pleted. But  it  is  apparent  that  the  process  of  constructing 
the  elevated  structure  in  front  of  a  store  or  a  house  prop- 
ably  would  last  some  time.  As  matter  of  fact,  the  work  of 
laying  the  foundations  opposite  the  premises  in  question 
began  May  4,  1899,  and  was  completed  on  May  11,  1899. 
The  erection  of  the  superstructure  was  begun  on  Nov.  16, 
1899,  and  was  completed  March  15,  1901 — a  period  of  one 
year  and  four  months.  The  first  train  was  run  on  May  I, 
1901.  It  is  apparent  that  the  buildings  abutting  on  the 
streets  through  which  the  elevated  railway  could  be  built 
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must  have  been  largely  in  the  hands  of  tenants,  and  also 
that  this  was  recognized  by  the  Legislature.     "Lessees" 
are  specially  mentioned  in  the  act  (St.  1904,  p.  764,  c.  548, 
No.  8)  as  persons  entitled  to  compensation.    If  we  were  to 
adopt  as  the  true  construction  of  the  act  the  meaning  which 
the  words  used  bear  on  their  face,  compensation  for  loss 
of  light  and  air  during  construction  could  not  be  claimed, 
and  a  lessee  whose  lease  expired  after  the  construction  had 
been  going  on  for  over  a  year,  but  yet  expired  just  before 
the  construction  was  completed  would  not  be  paid,   al- 
though he  may  have  suffered  a  serious  damage,  of  the  kind 
for  which  by  the  act,  compensation  is  to  be  made.    Damage 
done  by  construction  alone  is  contemplated  by  the  act. 
The  first  line  of  the  act  is  in  the  disjunctive,  and  the  effect 
of  that  is  not  affected  by  the  use  of  the  conjunctive  in  the 
following  sentence.     For  these  reasons,  we  are  of  opinion 
that  the  date  must  be  held  to  be  the  beginning  of  the  con- 
struction of  the  railway.     In  the  case  at  bar,  that  date  is 
May  4,  1899.    The  result  is  that  the  mortgage  to  the  plain- 
tiff was  executed  four  months  before  the  date  when  dam- 
ages accrued  under  the  act,  and  the  first  defense  fails.    The 
plaintiff  was  a  mortgagee  within  St.  1894,  p.  764,  c.  548, 
No.  8."     Bates  v.  Boston  Elevated  R.  Co.,  187  Mass.  328, 
72  N.  E.  Rep.  1017.    A  mortgagee,  being  an  owner  within 
the  meaning  of  statutory  provisions  for  taking  by  eminent 
domain,  is  in  Nebraska  entitled  to  maintain  an  independent 
appeal   from   a  freeholder's   award    ;and   money  awarded 
stands  in  the  place  of  the  land,  belonging  to  lien-holders  ac- 
cording to  their  liens.    Omaha  Bridge  &  Terminal  Ry.  Co. 
V.  Reed  et.  al.  (Neb.  1903),  69  N.  W.  276. 

Sec.  171.  Damages — Waiver  and  payment.  A  land 
owner,  who  has  united  in  a  petition  for  the  establishment  of 
a  public  road,  expressly  waiving  compensation  for  dam- 
ages, may  withdraw  such  waiver  by  filing  a  claim  for  com- 
pensation before  the  establishment  of  the  road.  Ashley  v. 
Burt  County  (Neb.  1905),  102  N.  W.  Rep.  272. 
Under  the  Nebraska  Constitutions  of  1866  and  1875,  inere 
passive  acquiescence  by  a  land  owner  in  the  taking  of  his 
property  for  a  public  use,  unaccompanied  by  any  conduct 
indicative  of  an  affirmative  assent  thereto,  and  not  con- 
tinued for  the  statutory  period  of  limitations,  is  not  a 
waiver  of  his  right  to  demand  compensation,  and  a  statute 
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purporting  to  make  such  acquiescence  equivalent  to  a 
waiver  is  void.  Kime  v.  Cass  County  (Neb.  1904),  loi 
N.  W.  Rep.  2),  affirming,  on  rehearing,  (Neb.  1904)  99  N. 
W.  Rep.  546. 

A  county  taking  land  for  a  highway  by  condemnation 
proceedings  will  discharge  its  obligation  to  make  compen- 
sation by  payment  to  the  person  in  possession  and  appar- 
ent sole  ownership.  Cedar  County  v.  Lammers  (Neb. 
1905),  103  N.  W.  Rep.  433. 

The  receipt  and  collection  by  a  land  owner  of  damages 
for  the  condemnation  of  land  estop  him  from  subsequently 
asserting  a  claim  thereto;  nor  can  he  become  entitled  to 
claim  the  land  by  refunding  the  money,  save  with  the  con- 
sent of  the  county  instituting  the  proceedings.  Brooks, 
Neely  &  Co.  v.  Yell  County  (Ark.  1905),  88  S.  W.  590. 

Sec  172.  Interest,  costs  and  fees.  Where  a  judgment 
was  rendered  in  favor  of  a  land  owner  for  land  taken  for 
a  public  use  the  land  owner  was  not  entitled  to  interest  on 
his  judgment  while  he  remained  in  actual  possession  of  the 
land  receiving  the  rents  and  profits,  unless  they  were  less 
than  the  interest.  State  v.  Humes,  34  Wash.  347,  75  P. 
348. 

Iowa  Code,  §  2007,  providing  for  the  taxation  of  costs 
and  attorney's  fees  in  proceedings  by  a  railroad  to  con- 
demn a  right  of  way,  construed.  Wormley  v.  Mason  City 
&  Ft.  D.  R.  Co.,  120  Iowa  684,  95  N.  W.  203.  111.  local  im- 
provement act  of  July  I,  1897,  as  amended  by  111.  Laws 
1901,  p.  117,  construed  to  make  a  petitioner  in  proceedings 
thereunder  liable  for  the  court  costs  and  also  the  taxable 
costs,  although  the  petitioner  may  elect  to  dismiss  the 
proceedings.  Rieker  v.  City  of  Danville,  204  111.  191,  68 
N.  E.  Rep.  403.-  A  land  owner  who  resists  the  taking  of 
his  land  for  public  purposes,  upon  a  failure  to  agree  upon 
the  value  of  the  land,  and  recovers  judgment  for  such 
value,  is  entitled  to  recover  his  taxable  costs.  Petersburg 
School  District  v.  Peterson  (N.  D.  1905),  103  N. 
W.  Rep.  756.  New  York  Code  Civ.  Proc,  §  3251  and  § 
3372,  interpreted  as  to  costs  payable  to  land  owner  after 
condemnation  by  a  railroad.  In  re  Brooklyn  Union  Ele- 
vated Co.,  176  N.  Y.  213,  68  N.  E.  Rep.  249.    Where  in  an 
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action  for  condemnation  of  realty  a  verdict  for  the  respond- 
ent was  set  aside  and  a  new  trial  granted,  the  court  had  no 
power  to  order  the  petitioner  to  deposit  a  sum  of  money 
to  apply  to  costs  accrued  and  to  accrue  under  i  Mills  Ann. 
St.,  c.  45.    Teller  v.  Sievers  (Colo.  1904),  Tj  Pac.  261. 

Hurd's  Rev.  St.  1899,  p.  839,  c.  47,  §  10,  relative  to 
eminent  domain  does  not  apply  to  the  local  improvement 
act  of  July  I,  1897,  as  amended  by  111.  Laws  1901,  p.  117, 
so  as  to  make  the  petitioner  in  condemnation  proceedings 
pay  attorney's  fees  of  defendant.  Rieker  v.  City  of  Dan- 
ville, 204  111.  191,  168  N.  E.  Rep.  403. 

Registration  fees  incident  to  the  taking  of  registered 
land  by  eminent  domain  are  required  to  be  paid  by  the 
state  or  corporation  exercising  the  right  by  Col.  Laws  1903, 
Ch.  139,  Sec.  7T. 


EQUITY 

Sec.  173.  Subrogation — ^In  general.  Where  A.  ex- 
changed land  with  B.  and  was  obliged  to  discharge  a  lien  upon 
the  land  so  obtained,  he  acquired  a  lien,  to  the  amount  so  ex- 
pended, upon  the  land,  conveyed  by  him  to  B.  GrifRn  v.  Gin- 
gel  (Ky.  1904),  79  S.  W.  284. 

Where  the  plaintiffs  loaned  money  to  the  owner  of  a  home- 
stead in  order  to  enable  him  to  pay  off  a  deed  of  trust  thereon, 
and  upon  the  owner's  promise  to  make  a  new  trust  deed  in 
favor  of  the  plaintiffs,  it  was  held  that  years  after  the  original 
trust  deed  was  cancelled  the  plaintiffs  were  not  entitled  to. 
subrogation  to  its  security.  "They  loaned  the  money  on  the 
faith,  not  of  subrogation,  but  on  the  hope  of  a  new  trust  deed. 
They  are  pure  volunteers."  Berry  v.  Bullock,  81  Miss.  463, 
33  South.  410.  A.  lent  money  to  B.,  B.  being  the  owner  of 
homestead  land.  B.  was  then  living  on  the  property  under  a 
void  contract  of  marriage  with  a  woman,  C,  other  than  his 
wife.  With  A's  money  a  prior  valid  mortgage  was  paid  off, 
and  B.  and  C.  made  a  mortgage  to  A.  The  wife  of  B.,  after 
B's.  death,  claimed  to  be  entitled  to  the  land  free  from  any 
claim  of  A.  on  the  land.  Held,  although  by  section  4  of  Ne- 
braska homestead  act,  a  valid  mortgage  must  be  executed  by 
the  wife,  yet  A.  is  entitled  in  equity  either  to  be  subrogated  to 
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the  prior  valid  leinor's  rights  or  to  an  interest  equivalent  to 
the  benefit  conferred  on  B'.  wife  by  A's.  loan.  Gordon  v. 
Stewart  (Neb.  1903),  96  N.  W.  624, 

Under  the  North  Carolina  Statute  (Laws  1899,  c.  54,  sec- 
tion 43),  providing  that  an  insurance  company  which  claims 
that  a  fire  was  caused  by  the  negligence  of  a  third  person, 
shall  on  payment  of  the  loss  be  subrogated  to  all  the  right  of 
recovery  of  the  insured  to  tlie  extent  of  such  payment  and  re- 
ceive an  assignment  from  the  insured,  it  was  held  that  the 
subrogation  was  complete  upon  payment  without  any  actual 
assignment  and  that  the  statute  repealed  Code  §  177,  requiring 
assignments  of  clauses  in  action.  Hamburg-Bremen  Fire 
Ins.  Co.  V.  Atlantic  Coast  Line  R,  Co.,  132  N.  C.  75,  43  S.  E. 
548. 

Sec.  174.  Subrogation — Mortgages.  Where  one  con- 
veys land  to  his  daughter  by  a  deed  in  which  the  grantor  agrees 
to  discharge  a  mortgage  on  the  land,  and  there  is  no  real  con- 
sideration except  the  grantor's  love  and  affection,  the  agree- 
ment raises  no  enforceable  obligation,  hence,  if  the  mortgage 
is  foreclosed,  the  daughter  cannot  claim  any  right  of  subroga- 
tion to  the  rights  of  the  mortgagee  against  the  father's  estate. 
Fischer  v.  Union  Trust  Co.  (Mich.  1904)  loi  N. 
W.  Rep.  852.  A  purchaser  cannot  be  subrogated  to  the  rights 
of  a  mortgagee  where  he  pays  the  consideration  for  the  con- 
veyance understanding  that  by  the  payment  of  the  mortgage 
therewith  the  grantor,  a  tenant  in  common  with  others, -would 
aquire  itle  to  the  whole  property,  for  his  mistake  is  one  of 
law.    Deavitt  v.  Ring,  76  Vt.  216,  56  Atl.  978. 

Where,  after  a  foreclosure,  a  third  person  contracted  with 
the  mortgagor  to  make  redemption  and  pay  the  other  liens  on 
the  mortgaged  premises,  such  third  person  was  not,  as  against 
one  who  had  obtained  judgment  against  the  mortgagor  prior 
to  the  foreclosure,  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee  and  other  incumbrances,  although  he  redeemed  and 
discharged  various  liens  without  actual  notice  of  the  judgment, 
which  was  duly  recorded  but  not  mentioned  in  his  abstract. 
Stasny  v.  Pease,  124  la.  587,  100  N.  W.  Rep.  482.  Where  a 
mortgagor  obtained  money  to  discharge  the  mortgage  by  false- 
ly representing  the  value  of  another  parcel  of  land,  on  which 
he  gave  a  mortgage  to  secure  the  money  thus  obtained,  the 
person  advancing  this  money  was  entitled  to  be  subrogated 
to  the  rights  of  the  original  mortgagee  in  the  property  covered 
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by  the  mortgage  discharged.  Coulter  v.  Minion  (Mich. 
1905),  102  N.  W.  Rep.  660.  Where  one  has  advanced 
money  to  pay  off  the  mortgage  on  an  estate  and  upon  the  assur- 
ance by  the  probate  judge  of  its  validity  takes  a  mortgage  back 
executed  by  the  executrix,  such  a  person,  it  subsequently  ap- 
pearing that  the  mortgage  is  void,  will  be  subrogated  to  the 
rights  of  the  original  mortgagee  to  the  extent  that  his  money 
has  gone  to  discharge  that  mortgage.  Boevink  v.  Christ- 
iaanse  (Neb.  1903),  95  N.  W.  652.  F.,  the  legal 
owner  of  a  lot  of  land  of  which  S.  was  equitable  owner  un- 
der a  resulting  trust,  executed  a  mortgage  to  T.,  who  paid 
value  therefor  and  took  without  notice  of  S's.  rights. '  S.  filed 
a  bill  in  equity  to  enforce  the  trust.  While  the  bill  was  pend- 
ing F.  borrowed  of  G.  to  pay  off  the  T.  mortgage,  the  mort- 
gage was  cancelled  and  a  new  one  executed  to  G.  Later, 
while  the  bill  was  still  pending,  F.  borowed  of  B.  and  executed 
to  her  a  mortgage,  the  purpose  of  the  loan  being  to  pay  off  the 
G.  mortgage,  and  it  was  so  paid  off.  It  was  held  that  B. 
could  not  be  subrogated  to  the  rights  of  T.  under  the  original 
mortgage.  B.  "did  not  know  of  its  existence.  She  could 
have  had  no  expectation  of  succeeding  to  this  mere  cause  of 
action  in  G."  Bigelow  v.  Scott,  135  Ala.  236,  (33  South. 
546). 

Sec.  175.  Equitable  relief  from  mistakes.  Where  a 
mortgagee  discharged  a  mortgage  under  a  mistaken  belief  in 
the  authority  of  an  agent  to  substitute  another  mortgage  there- 
for, equity  will  relieve  from  such  mistake  in  a  suit  to  foreclose 
the  first  mortgage.  White  v.  Stephenson,  144  Calif.  104,  jy 
P.  828.  Where  a  junior  mortgagee  who  had  paid  the  senior 
mortgagee  to  fortify  his  own  security  cancelled  the  senior  mort- 
gage with  the  idea  that  he  was  thereby  improving  his  title,  he 
was  allowed  relief,  the  cancellation  being  no  bar  to  relief  by 
subrogation  where  no  rights  of  third  persons  had  intervened. 
Bowen  v.  Gilbert,  122  la.  448,  98  N.  W.  273.Where  a  deed  of 
trust  had  been  made  by  a  widow  with  two  children  for  their 
and  her  benefit  and  there  was  no  power  of  revocation,  evidence 
considered  and  held  insufficient  to  show  that  its  absence  was 
due  to  a  mistake,  misunderstanding  or  fraud.  Dayton  v. 
Stewart,  91  Md.  643,  59  Atl.  281. 

Sec.  176.  Equitable  conversion.  Upon  the  making  of 
a  valid  contract  for  the  sale  of  land  by  a  vendor  and  the  death 
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of  the  vendor,  there  is  an  equitable  conversion,  and  thereafter 
the  interest  of  the  executor  of  the  vendor  is  of  personalty ;  and 
where  upon  default  in  the  contract  by  the  agreed  vendee  the 
title  revests  in  the  executor,  the  latter  may,  as  against  heirs  of 
the  vendor  claiming  by  succession,  convey  a  good  title  to  his 
grantee.  Clapp  v.  Tower  et.  al.,  ii  N.  Dak.  556,  93  N.  W. 
862. 


ESCHEAT 

Sec.  177.  When  escheat  takes  place— Recovery  of 
land  escheated.  An  escheator  cannot  institute  proceedings 
for  the  escheat  of  land  held  by  a  corporation  in  violation  of 
Const,  Sec.  192  and  St.  1903,  c.  567,  his  only  right  to  proceed 
in  any  case  being  under  Ky.  St.  1903,  §§  1606-1623,  inclu- 
sive. Commonwealth  v.  Wisconsin  Chair  Co.  (Ky.  1905), 
84  S.  W.  732.  Commonwealth  v.  Farmers'  Bank  of  Ken- 
tucky (Ky.  1905),  84  S.  W.  732.  The  recovery  of  real 
and  personal  property  escheated  to  the  state  and  the  disposi- 
tion of  estates  where  the  heirs  are  unknown  or  disabled  from 
chiming  the  same  are  provided  for  by  Ore.  Laws  of  1903, 
p.  127. 

When  a  testator  provided  that  his  property  should  go 
"as  the  law  of  the  land  directs,"  and  died  leaving  no  widow, 
children,  or  relative,  the  real  estate  escheats  to  the  state  by 
operation  of  Shannon's  Code,  section  3825.  The  effect  of  the 
will  equals  an  intestacy.  State  v.  Goldberg's  Unknown  Heirs, 
113  Tenn.  298,  86  S.W.  718.  As  to  escheat  of  lands  under  Kan- 
sas Statute,  see  State  v.  Ellis,  (Kan.  1905),  79  Pac. 
1066.  As  to  practice  and  jurisdiction  of  the  court  under  Ore- 
gon B.  and  C.  Comp.,  §  5577,  as  to  escheat,  see  State  v.  Sim- 
mons (Oregon  1905),  79  Pac.  498.  The  escheat  of  the  real 
estate  of  deceased  persons  is  regulated  by  Nev.  Laws  of 
1905,  Ch  33. 


ESTATES 

Sec.  178.  What  words  create  fee — Conveyance,  by  and 
to  one  having  lesser  estate.  In  a  deed  the  words  of  grant, 
"convey  and  warrant"  convey  the  fee  unless  they  are  limited  to 
a  lesser  estate  by  words  in  the  granting  clause  or  in  the  haben- 
dum. Walker  v.  Shepard,  210  111.  100,  71  N.  E.  Rep.  422. 
A  contract  by  which  the  owner  of  land  was  to  rent  the  prop- 
erty and  if  he  did  not  need  the  net  income  he  would  pay  it  to 
his  daughter,  but  he  was  not  to  be  liable  for  any  deficiency 
caused  by  the  failure  of  the  tenant  to  pay  the  rent,  does  not 
convey  a  fee  to  the  daughter.  Brettmann  v.  Fisher,  216  111. 
142,  74  N.  E.  Rep.  'jj.  A  deed  from  a  land  owner  to  a  rail- 
road which  grants  "for  the  purpose  of  constructing,  maintain- 
ing, and  operating  thereon  a.  single  or  double  track  railroad, 
with  all  necessary  appurtenances,"  etc.,  "the  right  of  way  for 
the  same  over  and  through"  certain  described  land,  "said  right 
of  way  to  be  200  feet  wide,"  with  an  habendum  clause  "for- 
ever, for  all  lawful  uses  and  purposes  for  which  the  right  of 
way  could  have  been  obtained  in  pursuance  of  the  charter  of 
said  company,"  does  not  convey  a  fee  in  the  strip,  bu  tmerely 
the  right  to  use  the  same  perpetually  for  railroad  right  of  way 
purposes,  and  such  use  is  not  confined  to  a  single  or  double 
trade  but  the  railroad  may  lay  more  than  a  double  track  there- 
on. Walker  v.  111.  Cent.  R.  Co.,  215  111.  610,  74  N.  E.  Rep. 
812. 

Where  an  absolute  deed  was  given  as  security  for  gran- 
tee's indorsement  and  grantee  gave  a  separate  written  agree- 
ment to  reconvey  in  the  event  of  payment  by  the  grantor  but 
does  not  name  his  heirs  and  assigns,  such  an  agreement  is  not 
binding  upon  his  heirs.  Knowles  v.  Knowles,  26  R.  I.  234, 
59  Atl.  854. 

A  deed  by  a  remainderman  to  his  mother,  who  had  prev- 
iously conveyed  her  life  estate,  reciting  that  it  was  his  purpose 
to  convey  to  her  "all  interest  he  might  have  in  any  and  all 
lands  as  heir  of  his  father,"  he  not  being  heir  of  his  father  but 
beneficiary  under  a  trust  created  by  him,  operates  to  vest  the 
fee  in  one  to  whom  the  mother  had  previously  conveyed  her 
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interest.    Archer  v.  Yazoo  &  M.  V.  R.  Co.,  34  South.  387,  82 
Miss.  no. 

Where  one  having  a  life  estate  in  premises  subject  to  a 
mortgage  which  is  foreclosed,  takes  a  conveyance  in  fee  from 
the  purchaser  at  the  foreclosure  sale,  he  will  be  regarded  as 
making  the  purchase  for  the  joint  benefit  of  himself  and  the 
remainderman,  but  he  is  entitled  to  a  lien  on  the  land  for  what- 
ever amount  he  paid  above  his  proportionate  share  of  the  price! 
Keller  v.  Fenske,  (Wis.  1904),  loi  N.  W.  Rep.  378.  It 
appearing  in  the  foregoing  case,  that  the  life-tenant  had  con- 
veyed the  land  to  a  third  person  by  warranty  deed,  on  a  motion 
to  correct  the  judgment  first  entered,  it  was  held  that  all  sums 
which  the  remainderman  might  be  called  upon  to  pay  to  dis- 
charge the  lien  in  favor  of  the  life-tenant  were  payable  to  the 
grantee  of  the  life-tenant. 

Sec  179.  Attempted  limitation  on  fee.  When  a  de- 
visee or  legatee  takes  an  absolute  estate  in  fee  simple,  any  pro- 
vision of  the  will  as  to  what  disposition  shall  be  made  of  the 
property  thus  passing  to  him  in  the  event  of  his  dying  without 
issue  or  upon  any  other  contingency  subsequent  to  the  vesting 
of  such  an  estate  in  fee  simple  is  void.  Talbott  v. 
Snodgrass,  124  la.  681,  100  N.  W.  Rep.  500.  (See 
the  opinion  for  particular  language  held  inoperative  as  an  at- 
tempt to  regulate  the  descent  of  devised  property  contrary  to 
the  foregoing  rule.)  A  condition  in  a  deed  prohibiting  the 
grantee  from  selling  or  incumbering  the  property  is  void  as  a 
restraint  on  alienation.  Walker  v.  Shepard,  210  111.  lOO,  71 
N.  E.  Rep.  422. 

A  testatrix  devised  her  homestead  to  trustees  to  be 
conveyed  to  a  city  to  be  used  as  the  site  of  a  public 
library,  with  a  proviso  tiiat  the  deed  to  the  city  must  contain  a 
condition  whereby  the  land  should  revert  to  the  heirs  of  the 
testatrix's  husband  when  it  should  no  longer  be  used  for 
library  purposes.  Construing  this  devise,  the  Supreme  Court 
of  Wisconsin  hold,  in  an  opinion  fully  discussing  the  author- 
ities "that  (a)  the  title  conferred  upon  the  city  is  not  in  trust, 
but  a  fee ;  (b)  if  the  restraints  upon  use  or  disposal  of  the 
homestead  are  limitations  merely,  they  are  so  repugnant  to  the 
grant  as  to  be  void,  and  (c)  if  a  condition  subsequent  is  im- 
posed thereby,  so  that  on  breach  of  those  limitations  the  fee  is 
to  determine,  the  future  estate  in  possession  dependent  upon 
such  condition  is  so  vested  that  the  absolute  power  of  aliena- 
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tion  is  not  meanwhile  suspended."  The  court  therefore  hold 
that  the  devise  does  not  tend  to  create  a  perpetuity  and  is,  ac- 
cordingly, efficacious.  The  majority  of  the  court,  reaffirm- 
ing the  rule  established  in  Wolf  v.  Lawson,  6i  Wis.  469,  (21 
N.  W.  Rep.  615,  50  Am.  Rep.  148),  and  Burhaus  v.  Cole,  94 
Wis.  617,  (69  N.  W.  Rep.  986),  and  disapproving  of  the  dicta 
to  the  contray  in  Harrington  v.  Pier,  105  Wis.  485  (82  N.  W. 
Rep.  345,  50  L.  R.  A.  307,  76  Am.  St.  Rep.  924),  hold  that 
the  prohibition  of  perpetuities  contained  in  Wis.  Rev.  St.  1898, 
extends  to  grants  for  charitable  purposes,  and  that  the  devise 
in  question  would  have  been  void  if  it  had  tended  to  create  a 
perpetuity,  notwithstanding  the  charitable  purpose.  Marshall 
and  Siebecker,  J.  J.,  in  a  most  elaborate  opinion,  dissent  from 
this  view,  and  maintain  that  the  statute  contains  an  implied 
exception  in  favor  of  grants  for  charitable  purposes.  Dan- 
forth  v.  City  of  Oshkosh,  119  Wis.  262,  97  N.  W.  Rep.  258. 

Sec.  180.  Life  estates — Creation  and  validity.  A 
devise  to  a  son  without  mention  of  a  definite  estate,  the  land 
to  be  subject  to  the  management  and  control  of  the  mother 
during  her  life,  and  providing  that  if  the  son  die  the  property 
shall  pass  to  other  children  of  the  testator,  gives  the  son  a  life 
estate  only,  subject  to  a  charge  for  the  mother's  support,  and 
the  property  will  on  the  death  of  the  son  after  that  of  the  other 
children,  pass  to  the  heirs  of  the  latter,  though  they  left  no 
issue.  O'Connor  v.  Rowland  et.  al  (Ark.  1904),  84  S. 
W.  472. 

A  grant  to  one  for  life,  and  at  his  death  to  his  children, 
or  to  their  lineal  descendants,  conveys  only  a  life  estate  to  the 
first  taker,  even  assuming  the  rule  in  Shelley's  Case  to  be  in 
force.  Brown  v.  Brown  (la.  1904),  loi  N.  W.  Rep. 
81.  See  the  opinion  for  a  citation  of  numerous  authorities. 
Under  a  deed  by  a  husband  to  his  wife  and  children  by  her 
present  and  unborn,  their  heirs  and  assigns,  in  consideration 
of  natural  love  and  affection,  the  wife  takes  a  life  estate  only 
with  the  remainder  to  the  children,  and  no  joint-tenancy  is 
created.  Stewart  v.  Robinson  (Ky.  1903),  74  S.  W. 
652.  A  deed  conveying  land  to  A.  '*in  trust  for  the  sole  use 
and  benefit  of  B.,  wife  of  C,  during  her  natural  life  and  at  her 
death  to  be  equally  divided  between  the  children  of  said  C.  and 
B.,  should  they  have  any  living  at  the  time  of  said  B's.  death, 
passes  title  to  B.  for  life  and  at  her  death  to  children  living  at 
that  time,  so  that  a  conveyance  by  the  grantor  after  the  death 
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of  A.  was  ineffectual  for  any  purpose  and  a  mortgage  of  his  in- 
terest by  one  of  the  children  who  died  in  the  lifetime  of  his 
mother  was  ineffectual  to  convey  any  interest  in  the  land. 
Smith's  Admr.  v.  Smith,  (Ky.  1904),  79  S.  W.  223.  Where 
words  in  the  granting  and  habendum  clause  of  a  deed  recited 
a  conveyance  to  A.  and  her  children,  the  estate  conveyed  was 
a  Hfe  estate  in  A.  with  remainder  in  fee  to  her  children.  !Mc- 
Farland  v.  Hatchett  (Ky.  1904),  80  S.  W.  1185.  The 
granting  clause  of  a  deed  by  a  father  and  mother  to  a  son,  ran 
to  the  son  alone  but  the  habendum  clause  read  to  the  son  "and 
his  children  forever."  At  the  time  of  the  deed  he  had  several 
children  and  later  had  others.  It  was  held  that  the  intention 
was  that  the  children  take  an  interest  in  the  land  and  as  those 
not  in  esse  could  not  take  a  present  interest  the  deed  was  con- 
strued to  pass  a  life  estate  to  the  son  and  remainder  to  his 
children  born  and  to  be  born.  Hall  v.  Wright  (Ky.  1905), 
87  S.  W.  1 1 29.  A  deed  running  to  A.  in  the  granting  clause, 
to  A.  and  the  heirs  of  her  body  in  the  habendum  clause  and 
with  a  covenant  to  A.,  "her  bodily  heirs,"  gives  a  life  estate  to 
A.,  with  remainder  to  the  heirs  of  her  body  in  fee.  Miller  v. 
Dunn,  184  Mo.  318,  83  S.  W.  436. 

It  was  held  that  a  will  which  devised  land  to  one  person 
as  follows :  "To  be  and  inure  to  use  of  said  W.  M.  during  his 
natural  life,  not  subject  to  be  sold  and  conveyed  by  him,  but 
in  case  he  should  have  legitimate  children,  it  is  to  belong  to 
them,"  created  in  the  devisee  only  "a  life  estate,  and  has  none 
of  the  incidents  of  an  estate  tail."  Millsaps  v.  Estes,  137  N. 
Car.  535,  46  S.  E.  988. 

The  devise  of  the  income  of  an  estate  to  A.  for  life  was 
held  to  be  a  life  estate  for  his  benefit  and  despite  the  fact  that  a 
trustee  held  the  title,  the  beneficial  interest  was  subject  to  A*s. 
debts  under  the  Kentucky  Statutes  (St.  1903,  §  1681).  John- 
son's Trustee  v.  Johnson  (Ky.  1904)  79  S.  W.  293. 

A  deed  granting  property  to  A.  for  life,  and  at  her  death 
to  B.  in  fee  simple,  but  giving  full  power  to  A.  to  convey  a 
"full,  absolute  fee  simple  title,"  vests  a  life  estate  in  A.,  with  a 
power  to  sell,  and  gives  a  remainder  in  fee  to  B.,  subject  to 
th  exercise  of  the  power.  Dickey  v.  Barnstable  et.  al.,  122  la. 
527,  98  N.  W.  368. 

Where  an  estate  is  g^ven  by  will  to  life  tenants,  all  in  be- 
ing at  the  death  of  the  testator  and  the  testator  being  one 
tinder  a  power  in  whose  will  he  acted,  the  life  estates  are  valid 
even  though  there  arc  limitations  over  which  are  void  for  re- 


§  180-182  ESTATES  804 

moteness.  Graham  v.  Whitridge,  99  Md.  248,  57  Atl.  Rep. 
609. 

Alabama  Code  1896,  1046,  which  turns  a  life  estate  with 
the  absolute  power  of  disposition  in  the  life  tenant  into  a  fee 
simple  in  certain  cases  construed.  Young  v.  Sheldon,  139  Ala, 
444,  (36  South.  27). 

As  to  creation  of  life  estate  by  exception  or  reservation  in 
deed,  see  ante,  §113.  ^ 

Sec.  181.    Duty  of  life  tenant  to  pay  taxes — Rights.    A 

life  tenant  in  full  possession  and  enjoyment  of  property  is  ob- 
liged to  pay  taxes  thereon.  Downey  v.  Strauss,  loi  Va.  226, 
43  S.  E.  348.  If  a  grantor  of  land  reserves  the  right  of  pos- 
session during  his  life  and  the  grantee  covenants  to  pay  taxes 
during  that  time,  but  fails  to  do  so,  so  that  the  land  is  sold  for 
taxes  and  the  grantor  buys  the  tax  title,  the  grantee  may,  after 
offering  to  pay  all  outstanding  taxes  and  perform  fully  on  his 
part,  maintain  a  suit  to  cancell  the  tax-deed,  and  the  defence 
that  the  grantee  does  not  come  into  court  with  clean  hands  is 
not  open.  Burgson  v.  Jacobson  (Wis.  1905)  102  N. 
W.  Rep.  563.  Where  one  of  several  remaindermen  rents 
part  of  the  property  of  a  life  tenant  thereof  at  a  sum  more  than 
sufficient  to  pay  taxes  and. also  collects  rents  due  the  life  tenant 
from  other  parts  of  the  property,  and  himself  pays  the  taxes, 
the  other  remaindermen  have  a  right  to  presume  that  he  paid 
the  taxes  for  the  benefit  of  the  life  tenant  and  would  be  reim- 
budsed  by  her  and  are  thereby  relieved  from  contributing  their 
shares.  Downey  v.  Strauss,  loi  Va.  226,  43  S.  E.  348. 

A  life  tenant,  who,  to  preserve  the  estate,  pays  off  an  in- 
cumbrance on  the  fee  is  entitled  to  re-iml;)ursement  from  the 
reversioners  or  remaindermen.  Tindall  et.  al.  v.  Peterson  et. 
al.  (Neb.  1904),  98  N.  W.  688. 

Sec.  182.  Sale,  conveyance  and  partition  of  life  estate. 
A  deed  of  land  by  a  life  tenant  conveys  only  an  interest  for  life, 
even  though  the  deed  purports  to  pass  the  absolute  title.  Chi- 
cago, P.  &  St.  L.  Ry.  Co.  V.  Vaughn,  20  111.  234,  69  N.  E.  Rep. 
113.  A  deed  of  land  made  by  a  life  tenant  although  purport- 
ing to  convey  a  fee,  conveys  only  an  interest  for  the  life  of  the 
grantor.  Weigel  v.  Green,  111.  (Oct.  1905),  75  N.  E. 
Rep.  913.  Where  a  life  tenant  and  one  of  two  remainder- 
men under  a  will  providing  that  on  the  death  of  the  life  tenant 
the  property  should  be  sold  and  the  proceeds  divided,  quit  claim 


i06  ESTATES  TAIL  §  182,  188 

their  interests  to  the  same  persons,  such  person  has  an  interest 
in  the  property  for  the  life  of  the  Hfe  tenant  and  has  a  right  to 
(Hie-half  the  proceeds  of  the  sale  after  his  death.  Blair  v. 
Johnson,  215  111.  552,  74  N.  E.  Rep.  747. 

In  accordance  with  Section  490,  Kentucky  Civil  Code  of 
Practice,  which  provides  that  "a  vested  estate  in  real  property 
jointly  owned  by  two  or  more  persons  may  be  sold,"  a  sale  may 
be  decreed  where  there  are  both  life  tenants  and  remainder- 
men who  are  infants.  Atherton  v.  Warren  (Ky.  1905), 
85  S.  W.  HOC.  Art.  2  of  Ch.  547  of  the  Laws  of  1896, 
relating  to  the  sale  of  life  estates  with  contingent  remainders 
over  to  unascertained  persons,  is  amended  by  N.  J.  Laws  of 
1903,  ch.  432. 

The  doctrine  of  acceleration  will  not  be  carried  into  effect 
where,  by  release  of  a  life  estate  devised  the  remainders  of 
vested  estates  might,  if  then  distributed  pass  to  different  per- 
sons as  members  of  a  class  than  would  hold  if  the  period  of 
distribution  were  postponed  to  the  death  of  the  life  tenant. 
Rogers  et.  al.  v.  Safe  Deposit  &  Trust  Co.  of  Baltimore  et,  al., 
97  Md.  674,  55  Atl.  679. 

The  Civil  Code  of  Kentucky  of  1886,  §  499a,  providing 
for  partition  by  life  tenants  under  a  deed  or  will  construed  and 
held  that  under  it  a  party  to  a  voluntary  division  made  prior 
to  its  passage  was  entitled  to  partition.  Milligan  v.  Masden, 
(Ky.  1903),  74  S.  W.  1049. 

Sec.  183.  Estates  tail-r-Creation — Destruction  by  stat- 
ute and  deed.  A  conveyance  to  A.  and  to  heirs  of  her  body, 
and  if  she  die  without  issue  the  land  to  revert  to  the  grantor's 
heirs,  creates  an  estate  tail  which  under  Sand  &  H.  Dig.,  § 
700,  vests  a  life  estate  only  in  the  grantee  with  a  remainder  in 
fee  simple  to  the  person  taking  the  fee  tail  at  common  law. 
Black  v.  Webb,  J2  Ark.  336,  80  S.  W.  367.  A  deed  conveying 
property  "to  A,  and  to  his  wife  and  to  the  survivors  of  them 
and  to  the  legitimate  heirs  of  said  A.,  if  he  should  have  any, 
*  *  *  and  in  case  of  no  such  lawful  issue  then  and  in  that 
case  afte  the  death  of  both  A.  and  his  wife,  said 
lands  *  *  *  to  be  considered  as  a  part  of  the  estate 
of  B.,  and  to  be  divided  among  his  heirs  as  such,  and  to 
their  heirs  and  assigns  forever,"  creates  an  estate  tail  which  by 
Ind.  Acts  1826,  p.  50,  c.  42,  §  5,  becomes  a  fee  simple. 
Lamb  v.  Medsker  (Ind.  App.  1905),  74  N.  E.  Rep. 
1012. 

ll-fO 
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A  devise,  providing  that  "I  wish  my  estate  to  be  equally 
divided,  one  half  to  be  entailed,  the  income  to  be  used  foi  the 
benefit  of  my  children  living  or  the  child  or  children  of  any 
deceased  before  or  after  this  is  written.  If  any  of  my  children 
should  die  and  leave  property  belonging  to  me,  one-half  they 
can  will  to  whom  they  please  if  they  leave  no  legal  heirs,  the 
other  half  is  to  go  to  my  living  heirs,  it  is  to  be  used  for  the 
sole  benefit  of  my  sons  and  daughters,"  was  held  to  create  a 
fee  simple  as  to  one-half  af  the  estate  and  a  fee  tail  as  to  the 
other  half  which  by  the  Kentucky  Statute  (St.  1903,  §  2343), 
is  converted  into  an  estate  in  fee  simple.  Dulaney  v.  Dulaney 
(Ky.  1904),  79  S.  W.  195.  The  term  'heirs  of  the  body' 
has  an  appropriate  technical  meaning  as  words  of  limita- 
tion to  designate  heirs  in  succession,  and  it  is  always  to  be  con- 
strued in  that  sense  unless  the  context  shows  it  was  intended 
as  a  description  of  particular  persons."  Under  Kirby's  Arkan- 
sas Digest,  section  735,  "fee  tails  are  abolished  and  are  turned 
into  a  life  estate  in  the  first  taker,  and  pass  in  fee  simple  to  the 
person  to  whom  the  estate  would  first  pass  from  that  person 
according  to  the  course  of  the  common  law."  Wheelock  v. 
Simons  (Ark.  1905),  86  S.  W.  831.  A.  devise  to  Y. 
and  the  "heirs  of  her  body"  was  held  to  create  an  estate  tail, 
which  by  statute  is  changed  to  a  fee  simple.  Young  v.  Am- 
burgy,  (Ky.  1905)  87  S.  W.  802.  A  will  which  pur- 
ports to  give  certain  real  estate  to  testator's  stepson  and  pro- 
vides in  another  clause  that  the  real  estate  mentioned  is  "be- 
queathed not  only  to  the  stepson  but  to  the  heirs  of  his  body," 
creates  an  estate  tail  general  in  the  stepson,  at  common  law, 
so  that  an  estate  in  fee  vests  in  him  under  3  Mich.  Comp. 
Laws,  §  8785,  abolishing  estates  tail.  Rhodes  v.  Bouldrey, 
(Mich.  1904),  loi  N.  W.  Rep.  206.  For  a  case  con- 
struing a  devise  to  be  an  estate  tail  which  by  statute  of  Mis- 
souri (Rev.  St.  1899,  §  4592)  creates  a  life  estate  in  the  first 
takers  with  remainder  in  fee  to  their  children,  see  Gannon  v. 
Pank,  183  Mo.  265,  83  S.  W.  453- 

Since  Mass.  St.  189 1,  p.  539,  c.  60,  §  i,  a  deed  in  the  com- 
mon form  made  by  a  tenant  in  tail  will  bar  the  entail,  and  vest 
in  the  grantee  an  indefeasable  title.  Gilkie  v.  Marsh,  186  Mass. 
336,  71  N.  E.  Rep.  703. 

Sec.  184.  Rule  in  Shelley's  case.  A  conveyance  to  one 
"during  his  natural  life  and  then  to  his  heirs"  vests  a  fee  in  the 
first  taker,  under  the  rule  in  Shelley's  case.    The  rule  in  Shel- 
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ley's  case  is  a  part  of  the  common  law  of  Iowa.  Doyle  v. 
Andis,  (la,  1905),  102  N.  W.  Rep.  177.  (See  the  majority 
opinion,  by  Ladd,  J.,  and  the  minority  opinion,  by  Weaver,  J., 
for  a  most  exhaustive  discussion  of  the  history  and  policy  of 
the  rule,  and  of  the  authorities  bearing  thereon.)  In  Iowa,  a 
deed  conveying  land  to  one  "to  have  and  to  hold  during  her 
lifetime  and  to  the  heirs  of  her  body  after  her  death''  vests  the 
fee  in  the  grantee,  under  the  rule  in  Shelley's  case.  Wilson  y. 
Rusk  (la.  1905),  103  N.  W.  Rep.  204.  The  rule  in 
Shelley's  case  is  in  force  in  Illinois.  "Its  application  does  not 
turn  on  the  quantity  of  estate  intended  to  be  given  to  the  an- 
cestor but  upon  the  nature  of  the  estate  intended  to  be  given  to 
the  heirs.  Deemer  v.  Kessinger,  206  III  57,  69  N.  E.  Rep.  28. 
A  devise  of  land  to  a  man  and  to  his  lawful  heirs  gives  the 
man  a  fee  simple.  So  also  under  the  rule  in  Shelley's  case, 
does  a  devise  of  land  to  a  man  to  "have,  use,  benefit  and  con- 
trol of  during  his  lifetime  only,"  and  "at  his  death  said  land 
shall  go  to  his  lawful  heirs.  This  is  true  even  where  it  defeats 
the  manifest  intention  of  the  testator,  as  for  example,  where 
the  testator  in  his  will  as  originally  drawn  devised  land  to  his 
son  and  to  his  son's  lawful  heirs  and  in  a  will  states  he  wishes 
to  change  tjiis  devise  so  as  to  read  to  his  son  "that  he  may  have 
use,  benefit  and  control  of  (the  same  land)  during  his  life 
only,  and  that  at  his  death  said  lands  shall  go  to  his  lawful 
heirs."  Deemer  v.  Kessinger,  206  111.  57,  69  N.  E.  Rep.  28. 
A  conveyance  in  trust  for  the  sole  and  separate  use  of  A.,  a 
married  woman,  during  her  life,  "and  after  her  death  to  her 
heirs  at  law  forever,"  contemplates  not  the  creation  of  a  new 
estate  in  the  heirs  but  an  indefinite  succession  of  interest,  and 
hence  the  rule  in  Shelley's  case  applying,  A.  receives  an  estate 
in  fee.  Kennedy  et.  al.  v.  Colelough,  67  S.  C.  118,  45  S.  E. 
139.  Where  a  will  contained  the  following  clause,  "At  her 
death  I  will  to  S.  (certain  land)  to  have  and  to  hold  during  his 
natural  life  and  at  his  death  to  his  lawful  heirs,"  it  was  held 
that  the  rule  in  Shelley's  case  applied  and  S.  took  a  fee  simple. 
Lacey  v.  Floyd  (Texas  1905),  87  S.  W.  665.  The  rule 
m  Shelley's  case  is  not  applicable  in  Rhode  Island.  In  re 
Willis  Will,  25  R.  I.,  332,  55  Atl.  889. 

Where  a  deed  conveyed  land  in  trust  to  A.,  then  a 
girl,  during  her  life,  "and  at  her  death  to  such  heir  or  heirs 
as  she  hereafter  may  have,"  but  in  the  event  of  her  death 
without  lawful  issue  "then  to  the  heirs  of  B.,"  held  that 
A.  received  a  life  estate  only,  and  that  on  her  death  with- 
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out  children  the  property  passed  to  B.'s  heirs,  A/s  husband 
having  no  rights  therein,  the  word  "heirs"  in  the  deed 
meaning  "children"  only,  and  the  rule  in  Shelly's  case  not 
applying.  (The  court  observes :  "In  order  to  bring  the  rule 
in  Shelley's  case  into  operation,  the  subsequent  estate  must 
be  limited  to  the  heirs  of  the  first  taker:  *  *  *  as  an  en- 
tire class  or  denomination,  not  merely  the  individuals  em- 
braced within  such  class.  Inasmuch,  therefore,  as  chil- 
dren do  not  constitute  the  entire  class  *  *  *  but 
*  *  *  merely  certain  individuals  embraced  within 
such  class,  the  rule  has  no  application."  Duckett  v,  Butler 
et.  al.,  67  S.  C.  130,  45  S.  E.  137. 

Sec.  185.  Remainders — ^General  principles — ^Vested 
and  contingent — Bequest  to  a  class.  For  an  elaborate 
treatment  of  contingent  and  vested  remainders  as  under- 
stood both  at  common  law  and  under  Rev.  St.  1898,  section 
2057,  and  a  particular  application  of  these  principles  to  a 
devise  in  a  will,  see  In  re  Moran's  Will,  118  Wis.  177,  96 
N.  W.  367.  A  testatrix  gave  property  to  her  son  James  for 
life.  Then  she  divided  other  property  among  her  six  chil- 
dren, including  the  son.  The  will  then  continued:  "The 
remainder  in  fee  after  the  life  estate  of  my  son  James  in 
the  homestead  farm  and  lands  herein  specifically  devised 
to  him  shall  be  held  by  said  trustees  and  shall  not  be  sold 
during  the  life  of  said  James,  but  after  his  death  the  said 
homestead  farm  and  lands  so  specifically  devised  to  my 
said  son  James  shall  be  equally  divided  amongst  my  said 
six  children."  Held — ^A  clear  intention  to  give  James  more 
than  the  others,  and  no  evidence  of  any  intention  that  the 
remainder  should  not  be  divided  among  all  six.  James  took 
a  vested  one-sixth  which  he  could  devise.  Robinson  v. 
Mitchell,  99  Md.  50,  57  Atl.  Rep.  625.  A  testator  devised 
to  the  wife  of  his  son  and  in  the  event  of  the  death  of  the 
wife  first  the  son  to  continue  the  enjoyment  of  the  prop- 
erty for  his  life,  the  residue  to  the  son's  heirs  at  law.  The 
devise  to  the  son's  heirs  was  not  contingent  on  the  survival 
of  the  son  but  was  an  absolute  gift.  Buck  v.  Lincoln,  76 
Conn.  149,  56  Atl.  522.  A  will  provided  that  property 
should  be  held  in  trust  for  a  son  A.,  the  income  to  be  paid 
to  him  for  life  and  on  his  death  "remainder  to  go  and  be 
equally  divided  among  the  children  of  my  said  son  A.,  then 
living  and  the  issue  of  any  then  dead,  yet  so,  however,  that 
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the  issue  of  any  such  deceased  child  shall  take,  if  but  one, 
solely,  and  if  more  than  one,  then  equally  among  them. 
But  if  my  said  son  A.  shall  die  leaving  no  child  or  children 
nor  the  issue  of  any  such  surviving,  then  the  part  or  share 
of  my  residuary  estate  that  under  the  above  devise  would 
have  gone  to  his  descendants  shall  go  and  be  equally 
divided  between  my  daughter  X.  and  son  Y."  Held — ^The 
estate  vested  on  the  death  of  A.  In  re  Adams,  Estate,  208 
Pa.  500,  57  Atl.  Rep.  979. 

Class.  A  deed  conveying  property  to  a  woman  and 
her  four  children  specified,  for  her  sole  and  separate  use 
during  her  life  and  on  her  decease  to  such  child  or  chil- 
dren or  representatives  of  child  or  children  as  above 
mentioned  or  that  she  may  bring  fohh  by  "her  present 
husband  and  leaves  in  life,"  g^ves  the  named  children  a 
vested,  not  a  contingent,  remainder  (which  will  open  to 
take  in  after  born  children,  it  being  contingent  as  to  them), 
but  devestible  as  to  the  interest  of  such  child  or  children 
as  may  die  during  the  life  time  of  the  mother,,  leaving  issue 
surviving,  the  mother  to  take  by  representation  as  pro- 
vided. Where  one  of  the  children  died,  without  leaving 
issue,  before  the  life  tenant  the  sole  contingency  upon 
which  her  remainder  share  could  be  devested  being  at  an 
end,  such  share  was  never  devested  and  passed  to  her  hus- 
band, he  being  her  heir.  Fields  v.  Lewis  et.  al.,  1 18  Ga. 
573,  45  S.  E.  437. 

Construing  a  devise  of  real  estate  to  "my  [testator's] 
daughter  —  for  and  during  her  natural  life — ^  which 
estate  at  her  death  I  will  and  devise  shall  go  upon 
her  death,  share  and  share  alike  to  her  children,  or 
if  there  be  grandchildren  to  them  shall  go  the  share  the 
parent  would  have  received,  if  living.  If  she  should  die 
leaving  neither  child  nor  grandchildren,"  then  the  estate 
devised  "shall  go  to  my  son,  or  if  he  be  dead  leaving  child 
or  children,  then  to  it  or  them"  (there  being  two  children 
of  the  daughter  living  at  the  testator's  death),  it  is  held 
by  the  Supreme  Court  of  Iowa  (i),  that  the  remainder  to 
the  daughter's  children  is  a  vested  remainder  in  the  chil- 
dren living  at  the  testator's  death,  subject  to  opening  to 
let  in  children  born  subsequently,  and  to  being  divested  by 
the  death  of  all  the  children  before  the  death  of  the  daugh- 
ter, notwithstanding  the  provision  that  the  estate  shall  go 
to  the  children  or  grandchildren  "upon  the  death"  of  the 
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daughter;  this  phase  is  to  be  taken  to  refer  to  the  time 
when  the  remaindermen  are  to  come  into  possession  of  the 
estate,  not  to  the  time  when  the  estate  is  to  vest.  (2)  That 
the  ultimate  reversion  in  fee,  in  case  of  a  failure  of  all  the 
remainders,  was  in  the  testator's  heirs  at  law,  hence  a  con- 
veyance by  the  daughter  and  her  two  children  to  the  tes- 
tator's son,  the  son  and  daughter  being  the  only  heirs, 
vested  in  the  son  the  ultimate  reversion  in  fee  and  destroyed 
the  contingent  remainders  limited  in  favor  of  unborn  chil- 
dren of  the  son  and  daughter,  for  want  of  a  life  estate  to 
support  them,  so  that  the  son  became  vested  with  an  abso- 
lute estate  in  fee.  (3)  That  one  to  whom  the  son  conveyed 
the  land  in  fee  had  a  good  and  marketable  title  and  might 
maintain  a  suit  to  enforce  specific  performance  against  one 
who  contracted  to  purchase  the  land.  Archer  v.  Jacobs, 
(la.  1904),  loi  N.  W.  Rep.  195).  See  the  opinion  for  an 
extensive  examination  of  the  principles  and  authorities 
governing  contingent  remainders  at  common  law.  The 
court  state  that  the  test  as  to  whether  a  remainder  is  vested 
or  contingent  is  whether  **there  is  a  person  in  being  who 
would  have  an  immediate  right  to  the  possession  of  the 
lands,  should  the  life  tenancy  now  terminate.  If  *  *  same- 
thing  more  than  the  duration  of  the  life  estate  stands  be- 
tween the  remainderman  and  the  right  to  immediate  pos- 
session— if  there  be  some  unperformed  or  unfulfilled  con- 
tingency which  would  prevent  his  taking  possession,  were 
the  life  tenancy  now  to  terminate — then  his  remainder  is 
contingent.  In  other  words,  *it  is  the  present  capacity  of 
taking  effect  in  possession  if  the  possession  were  now  to 
become  vacant,  and  not  the  certainty  that  the  possession 
will  become  vacant  before  the  estate  limited  in  remainder 
determines,  that  distinguishes  a  vested  from  a  contingent 
remainder."'  The  court  also  say,  "It  is  the  well-settled 
doctrine  that  courts  always  hold  a  remainder  to  be  vested 
if  the  same  can  be  done  without  manifest  violation  of  the 
intention  of  the  donor." 

Heirs  at  law.  In  a  carefully  worded  will  which,  after  giv- 
ing a  life  estate  gave  the  remainder  of  one  portion  of  the  estate 
to  the  "issue"  of  the  life  tenant,  then  proceeds  to  give  another 
portion  after  a  life  estate  to  the  "heirs  at  law"  of  the  life 
tenant,  the  words  "heirs  at  law"  are  to  be  interpreted  as 
meaning  the  heirs  at  law  at  the  time  of  the  decease  of  the 
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testator.    Merrell  v.  Preston,  187  Mass.  197,  72  N.  E.  Rep. 

'  941. 

j 

Sec  i86.  Contingent  remainders.  A  contingent  re- 
mainder may  be  mortgaged  under  the  Kentucky  law  (St 
^899,  §  2341),  which  provides  that  "any  interest  in  or  claim 
to  real  estate  may  be  disposed  of  by  deed,  or  will,  in  writ- 
ing. Davis  V.  Willson,  115  Ky.  639,  74  S.  W.  696.  Where 
a  deed  of  trust  for  the  benefit  of  a  life  tenant  with  contin- 
gent remainders  over  gave  the  trustee  power  "to  sell  or 
exchange"  and  thereafter,  suit  having  been  brought  against 
the  life  tenant  by  creditors,  the  trustee  in  pursuance  of  an 
order  by  a  court  of  equity  sold  a  tract  of  land  belonging  to 
the  trust  estate,  it  was  held  that  "the  trustee  and  life 
tenant  were  parties  to  the  proceeding, — the  title  was  be- 
fore the  court — and  the  sale  having  been  made  under — 
order  of  the  Court,  it  carried  with  it  the  fee  simple."    The 

I  contingent  remaindermen  were  not  parties  to  the  bill,  but 

their  rights  were  cut  off  by  the  sale.  Moore  v.  Scott, 
(S.  C.  1903),  44  S.  E.  737.  A  deed  granting  to  A.  an 
estate  for  life,  to  take  effect  in  possession  after  the  death 
of  both  the  grantors,  and  also  creating  a  contingent  re- 
mainder in  fee  in  such  children  if  any,  as  should  be  born 
to  A,  and  should  survive  to  reach  the  age  of  legal  majority, 
and  providing  that  if  no  child  should  be  born  to  A.,  or  if 
children  were  born  to  her,  but  none  of  them  survived  to 
reach  the  age  of  majority,  the  fee  should  revert  to  the 
gtantors  or  their  heirs,  shall  be  construed  if  at  the  time  of 
making  the  deed  there  was  no  one  in  esse  to  receive  this 
contingent  remainder  in  fee,  as  retaining  in  the  grantors 
the  fee  subject  to  be  divested  upon  the  happening  of  the 

I  contingency,  the  fee  does  not  remain  in  abeyance.   Pinkney 

I  V.  Weaver,  216  111.  185,  74  N.  E.  Rep.  714. 

Sec.   187.     Remainder  subject  to  exercise   of  power. 
I  Where  clauses  in  a  will  read  as  follows :  "I  direct  that  my 

executor  trustee  shall— divide  my  estate  in  the  following  man- 
ner— :  as  my  children,  H.  M.  and  S.  J.   (the  two  oldest) 
i  shall  respectively  arrive  at  the  age  of  twenty-one  years — 

j  to  pay  to  such  child — a  one-fourth  part"  and  "when  my 

youngest  child,  L.,  shall  arrive  at  the  age  of  twenty-one — 
my  executor — ^shall — divide  the  same  in  equal  proportions 
between — L.  and  my — ^wife;  — in  the  event  either  of  my 
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said  children  die  before  attaining  the  age  of  twenty-one, 
or  if  my  wife  should  die  before  the  majority  of — L.,  then 
the  share— of  such  deceased,  shall  be  divided  in  equal  parts 
between  the  survivors  f  it  was  held  "that  the  estate"  which 
L.  "was  to  take  was  contingent  and  not  vested,  and  what 
was  designed  for  him  at  his  arrival  at  maturity,  falls  to 
the  surviving  child  of  the  testator."  Johnson  v.  Terry, 
139  Ala.  614.,  36  So.  775. 

A  bequest  to  a  wife  and  daughter  and  the  survivor  of 
them  of  the  use  of  all  testator's  estate,  with  power  of  sale, 
and  with  a  gift  of  residue  to  defendant,  gives  him  a  vested 
remainder  liable  to  be  devested  in  case  of  exercise  of  the 
power  of  sale.  Hare  v.  Congregational  Society  of  Ferris- 
burg,  76  Vt.  362,  57  Atl.  Rep.  964.  Where  a  testator  gives 
his  residuary  estate  to  his  wife  for  life  with  a  limited  power 
of  distribution,  and  at  her  death  in  default  of  appointment 
to  his  children,  as  a  class,  then  in  esse,  and  the  wife  in  her 
will  fails  to  observe  the  limitations  imposed  upon  her,  held 
the  execution  of  her  power  therefore  fails,  and  the  property 
passes  to  the  remaindermen  who  had  a  vested  interest  under 
the  original  will,  subject  to  be  devested  by  the  execution 
of  the  power,  and  that  there  is  no  intestacy  as  to  the  prop- 
erty given  the  wife;  hence  that  a  codicil  in  the  original 
will,  limiting  the  share  of  one  of  the  grandchildren,  must 
be  observed  and  he  cannot  take  equally  with  the  others  as 
an  heir  at  law.  Ketchin  v.  Rion  et.  al.  (S.  C.  1904),  47  S. 
E.  376. 

Sec.  188.  Conditional  estates.  Where  a  deed  is  ex- 
pressed to  be  given  in  consideration  of  certain  conditions, 
viz.,  that  no  liquor  shall  be  sold  on  the  granted  premises, 
that  a  certain  rent  shall  be  paid  by  the  grantees,  that  they 
shall  keep  a  certain  insurance  on  the  premises,  the  lan- 
guage cannot  be  interpreted  as  a  covenant,  but  must  be 
held  to  create  conditions  subsequent.  Brown  v.  Tilley, 
25  R.  I.  579,  57  Atl.  380.  Where  a  testatrix  conveyed  land 
to  A.  and  B.,  "their  heirs  and  assigns  forever"  after  her 
death  and  "it  is  hereby  understood  that  in  event  the  said 
B.  dies  without  children  then  the  interest  of  said  B.  shall 
vest  in"  others,  B.  took  a  defeasible  fee  which  ripened  into 
a  fee  simple  upon  her  surviving  the  grantor.  Gibson  v. 
Thompson  (Ky.  1904),  83  S.  W.  138.  A  devise  to 
a  school  district  on  condition   that  if  the  testator's  son 


818  CONDITIONAL    ESTATES  §  188 

shotifd  return,  then  the  property  should  all  be  turned  over 
to  him,  is  a  gift  of  a  defeasible  fee  subject  to  be  defeated 
I  by  the    return    of    the    son.     Commonwealth    v.    PolHtt, 

(Ky.  1903),  76  S.  W.  Rep.  412.  A  deed  in  consideration 
of  love  and  affection  vesting  in  G.  an  estate  for  his  life, 
with  remainder  to  three  persons  in  fee,  subject  to  be  de- 
vested and  vest  in  the  survivor  or  survivors  as  to  such  of 
them  as  should  die  during  G/s  life  without  issue  living  at 
his  death,  creates  a  conditional  limitation  being  an  attempt 
to  limit  a  fee  after  a  fee,  which  could  not  be  done  at  com- 
mon law,  and  one  of  the  remaindermen  having  died  without 
issue  in  G.'s  life,  a  deed  from  G.  and  the  surviving  remain- 
dermen gives  the  grantee  an  absolute  estate  in  fee.  Gray 
et  al.  V.  Hawkins,  133  N.  C.  i,  45  N.  E.  363.  Under  a  deed 
to  a  son  A.  "during  his  life  and  after  his  death  to  the  lawful 
begotten  issues  of  his  body,  and  should  the  said"  A.  "die 
without  leaving  such  isues,  as  above,  or  should  his  issues, 
!  as  above,  die  without  leaving  lawful  issues,  then  the  said 

land  to  return  to  my  children  or  their  lawful  issues,"  the 
son  takes  a  fee  conditional ;  the  limitation*  not  creating  a 
remainder  to  the  issue  as  purchasers  but  enlarging  the  fee 
of  the  son,  and  the  words  "issue  of  the  body"  construed  not 
as  denoting  children  merely,  but  an  indefinite  succession  of 
lineal  descendants  who  shall  inherit.  Holman  et.  al.  v. 
Wesner,  67  S.  C.  307,  45  S.  E.  206.  Where  one  devised 
land  to  his  daughter  for  life,  with  remainder  to  her  children, 
if  any,  and  if  none,  or  those  born  died  before  reaching  ma- 
turity, then  over  to  any  man  with  whom  the  daughter 
might  intermarry,  and  the  daughter  married,  and  after  the 
I  death  of  her  husband  did  not  remarry,  and  had  no  children 

till  her  death ;  held  that  the  remainder  to  the  husband  took 
effect,  the  estate  in  favor  of  the  children  being  construed 
'  rather  as   a  limitation  than   as   a   condition   precedent,   and 

that  the  uncertainty  as  to  who  the  husband  should  be  did 
not  bring  the  case  within  Code  1895,  §  3101,  the  first  person 
I  fulfilling   such    description    being   entitled    to    take;    and 

further,  that  the  gift  to  the  husband  was  not  void  for 
attempting  to  create  a  perpetuity,  as  it  would  have  to  take 
effect  within  21  years  of  the  death  of  the  wife.  Jossey  v. 
Brown  et.  al.  (Ga.  1904),  47  S.  E.  350.  If  a  gran- 
tor of  land  reserves  the  right  of  possession  during  his  life 
and  the  grantee  covenants  to  pay  taxes  during  the  gran- 
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tor's  life,  this  covenant  does  not  constitute  a  condition  sub- 
sequent, and  a  court  of  equity  will  not  decree  a  rescision 
of  the  conveyaxice  for  breach  of  the  covenant  in  the  absence 
of  special  circumstances,  such  as  the  insolvency  of  the 
grantee.  Burgson  v.  Jacobson  (Wis.  1905),  102  N.  W. 
Rep.  563. 

A  deed  to  certain  people,  trustees  of  a  certain  church, 
and  their  successors  in  office  of  "a  certain  tract  of  land  to 
be  used  as  a  church  location  *  *  *  particularly  de- 
scribed as  follows:  Lot  No.  16  in  block  No.  5  in  town  of 
Industry,"  to  have  and  to  hold  "the  said  premises  as  above 
described  to  said  trustees  and  their  successors  in  office  for- 
ever," does  not  create  a  conditional  estate,  the  words  "as 
above  described"  refer  to  the  description  of  the  lot  "lot 
No.  16,  etc.,  and  the  words  "to  be  used  as  a  church"  are 
merely  declaratory  of  the  purpose  of  the  conveyance.  Under 
such  a  deed  the  property  could  not  revert  to  the  grantor 
or  his  heirs  upon  the  erection  of  a  building  not  a  church. 
Downer  v.  Rayburn,  214  111.  342,  73  N.  E.  Rep.  364.  ' 

A  conveyance  to  "A.  and  the  heirs  of  his  body  lawfully 
begotten,  during  his  or  their  life  or  lives,  and  should  he 
and  his  heirs  as  aforesaid  become  extinct  then  the  estate 
shall  revert  to  my  lawful  heirs,"  was  held  to  create  a  fee 
conditional.  Mattison  v.  Mattison,  65  S.  C.  545,  43  S.  E. 
874. 

Sec.  189.  Breach  of  condition  subsequent.  When  a 
deed  to  a  railroad  was  given  in  consideration  of  the  chang- 
ing of  the  course  of  a  creek  and  the  building  of  a  bridge 
it  was  held  that  the  building  of  the  bridge  was  a  condition 
subsequent  to  the  vesting  of  title  and  failure  of  the  railroad 
so  to  do  would  give  grantor  merely  a  right  of  action  for 
damages.  Bright  v.  Louisville  &  N.  R.  Co.  (Ky.  1905),  87 
S.  W.  780. 

Waiver  of  breach.  Where  a  father  conveyed  land  to 
his  son  under  a  contract  providing  that,  if  the  son  failed 
to  pay  a  specified  sum  annually,  the  father  might  demand 
a  reconveyance,  the  acceptance  by  the  father  of  all  pay- 
ments owing  up  to  a  certain  date  operated  as  a  waiver  of 
his  right  to  demand  a  reconveyance  because  of  tardiness  in 
making:  some  of  the  payments  due  before  that  date.  Hur- 
ley V.  McCalHster  (S.  D.  1905),  103  N.  W.  Rep.  644. 
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Sec.  190.  Merger  of  estates — Conveyance  to  holder  of 
mortgage  or  other  incumbrance.  If  a  will  gives  to  testa- 
tor's daughter  the  use  of  his  house  during  her  life,  or  until 
she  deems  it  best  to  sell,  with  authority  to  sell,  in  which 
case  one-third  of  the  proceeds  is  to  be  added  to  a  trust 
fund,  and  also  gives  her  the  residue  of  both  real  and  per- 
sonal property  if  she  survives  the  testator,  otherwise  her 
grandchildren,  the  daughter  has  an  absolute  fee.  Spencer 
V.  Kimball,  98  Me.  499,  57  Atl.  Rep.  793. 

A  widow  and  children,  who  had  inherited  real  estate, 
agreed  to  sell  it  to  one  child  on  condition  that  the  widow's 
dower  remained  secured  on  the  premises.  A  deed  was  exe- 
cuted to  the  son,  who  mortgaged  the  same  premises  to  the 
administrator  on  condition  that  a  certain  sum  be  paid  at  the 
death  of  the  widow,  interest  to  be  paid  to  her.  A  second 
mortgagee  foreclosed,  and  purchased  the  premises.  The 
widow  died.  Held — ^The  son's  interest  in  the  first  mort- 
gage did  not  so  merge  with  his  interest  as  heir  in  the  land 
as  to  reduce  the  amount  of  the  judgment  in  favor  of  the 
mortgagee.  Fenton  v.  Fenton,  208  Pa.  358,  57  Atl.  Rep. 
758. 

Where  the  grantee  of  the  mortgagor  takes  a  convey- 
ance of  the  land  subject  to  the  mortgage,  and  expressly 
assumes  and  promises  to  pay  it  as  a  part  of  the  considera- 
tion, the  assignment  of  the  incumbrance  to  the  owner  of 
the  property  works  a  merger  thereof,  because  such  grantee 
is  thereby  made  principal  debtor,  and  the  land  is  the  pri- 
mary fund  for  payment,  so  that,  if  he  pays  off  the  charge, 
it  becomes  extinguished.  Forthman  v.  Deters,  206  111.  159, 
69  N.  E.  Rep.  102.  Where  a  grantor  by  warranty  deed  of 
land  subject  to  a  mortgage,  afterward  takes  an  assignment 
of  the  mortgage,  he  holds  it  for  the  benefit  of  his  grantee 
and  the  estate  merged,  thereby  discharging  the  mortgage. 
No  one  taking  an  assignment  of  the  mortgage  from  such 
grantor  gets  any  lien  thereby.  Brosseau  v.  Lowry,  209  111. 
405,  70  N.  E.  Rep.  901.  Where  a  city  has  a  first  and  third 
liens  for  taxes  on  real  estate,  and  mortgages,  which  consti- 
tute second  and  fourth  liens,  are  foreclosed,  so  that  the 
whole  interest  of  the  mortgagor  and  the  two  mortgages 
becomes  vested  in  the  purchaser  at  foreclosure,  the  estate 
acquired  by  the  purchaser  under  the  first  mortgage  does 
not  merge  in  the  ultimate  estate  in  fee,  so  as  to  advance  the 
city's  second  lien  to  the  position  of  a  first  lien.     City  of 
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Lincoln  v.  Lincoln  St.  Ry.  Co.  (Neb.  1903),  197  N.  W. 
Rep.  255. 

Where  a  widow  buys  in  property  sold  to  pay  her 
deceased  husband's  debts,  such  sale  being  made  subject  to 
the  homestead  estate  and  her  right  of  dower,  the  dower 
interest  becomes  merged  in  the  fee,  and  she  being  the 
mother  of  deceased's  children  becomes  vested  with  the 
absolute  right  to  dispose  of  the  homestead  estate  without 
the  concurrence  or  consent  of  the  children.  Reinhardt  v. 
Seaman,  208  111.  448,  69  N.  E.  Rep.  847. 

Sec.  191.  Perpetuities.  A  devise  to  four  sisters  for 
life,  the  survivor  of  two  of  them  and  on  the  death  of  the 
other  two  to  their  children,  the  issue  of  such  taking  by  rep- 
resentation in  case  of  the  death  of  a  parent  during  the  lives 
of  all  of  the  children,  and  on  the  death  of  all  of  said  chil- 
dren to  the  grandchildren  of  the  sisters  in  fee,  is  void  as 
to  the  grandchildren  as  a  perpetuity.  White  v.  Allen,  76 
Conn.  185,  56  Atl.  519.  A  will  gave  testator's  daughter 
power  of  appointment,  over  the  estate  to  be  held  in  trust 
for  her,  for  the  benefit  of  any  other  children  of  the  testator 
or  their  descendants  in  fee  or  for  a  less  estate.  By  her  will 
she  gave  to  her  grandniece  the  income  of  a  certain  sum  for 
life  with  remainder  over  to  her  descendants  in  fee.  She 
also  directed  that  the  residue  should  be  allotted  to  each  of 
certain  children  of  her  nephew,  the  income  to  be  paid  them 
for  life,  with  remainders  over  to  their  descendants  in  fee. 
Held — Since  none  of  the  great-grandchildren  of  the  testa- 
tor were  in  being  when  he  died  and  it  was  possible  that 
21  years  might  elapse  after  the  daughter's  death  before  the 
termination  of  the  life  estates  given  by  her,  the  remainder 
over  were  void  as  in  violation  of  rule  against  perpetuities. 
Graham  v.  Whitridge,  99  Md.  248,  57  Atl.  609.  Where  a 
man  and  his  wife  executed  a  conveyance  of  land  and  chat- 
tels in  Mississippi  to  his  three  sons  "and  their  heirs  and 
assigns,  forever,  to  be  enjoyed  after  the  death  of  the  gran- 
tor "who  reserved  to  himself  full  and  complete  ownership 
and  control  during  his  life,  as  if  the  deed  had  not  been 
executed,  and  provided  that  after  his  death  the  property 
was  to  be  equally  divided  between  the  three  grantees,  and, 
if  either  of  them  should  die  at  any  time  without  leaving  a 
child  or  children  surviving,  then — the  survivor  or  survivors* 
and  their  children,  shall  take  the  whole;  it  was  held  that 
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"there  is  no  repugnancy  in  the  deeds,  and  they  do  not  violate 
the  rule  against  perpetuities  or  remoteness,  and  the  limita- 
tions are  valid. — ^The  provision  is  a  conditional  limitation 
whereby  a  shifting  or  secondary  use  is  created."  Scottish- 
American  Mtge.  Co.  V.  Buckley,  78  Miss.  599,  (190)),  33 
So.  416.  Sec.  2039,  statutes  of  1898,  relating  to  suspension 
of  powers  of  alienation,  is  amended  by  Wis.  Laws  of  1905, 
Ch.  511. 

Separate  clause,  A  devise  providing  that  "upon  the 
death  of  my  son  Philip,  then  all  my  property  of  every  descrip- 
tion *  *  *  shall  be  held  by  the  trustee  as  aforesaid,  the 
interest  and  income  arising  from  same  to  be  held  for  the 
use  and  benefit  of  any  children  left  by  my  son  Philip  until 
the  youngest  child  shall  reach  the  age  of  twenty-five  years 
and  then  be  equally  divided  between  them  is  void  under  the 
rule  against  perpetuities,  but  as  the  children  took  vested 
interests  the  time  of  payment  only  being  contingent,  the 
void  part  of  the  devise  being  severable  will  be  disregarded. 
Johnson's  Trustee  v.  Johnson  (Ky.  1904),  7  9S.  W.  293.  Es- 
tates created  by  will,  see  post.  Creation  of  estates  by  will,  see 
post,  §  696.  Conditions  in  restraint  of  alienation  or  marriage, 
see  post,  §  705. 
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Sec.  192.  Estoppel  by  deed — Title,  etc.  Where  a 
mortgagor  by  the  terms  of  his  deed  said  he  had  title  and 
covenants  to  defend  and  make  it  good,  he  is  estopped  from 
denying  that  he  had  title  when  he  made  the  mortgage. 
Roderick  v.  McMeekin,  204  111.  625,  68  N.  E.  Rep.  473.  A 
grantee  in  possession  of  land  is  estopped  from  disputing 
the  title  of  his  grantor  for  the  purpose  of  disputing  a  pur- 
chase money  mortgage,  given  back  to  the  grantor.  Town- 
send  V.  Kreigh,  133  Mich.  243,  94  N.  W.  732.  Where  a 
husband  signs  a  mortgage  which  provides  that  upon  fore- 
closure sale  any  surplus  shall  be  paid  to  the  wife  he  is 
estopped  both  as  against  the  mortgagee  and  his  wife  from 
asserting  that  the  property  was  community  property. 
Hoeck  v.  Grief,  142  Cal.  119,  75  Pac.  670.  It  was  held  that 
where  a  husband  signed  a  deed  as  agent  for  his  wife  he 
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was  "forever  estopped — from  asserting  his  own  title  as 
against  the  grantee,  or  his  assigns.  The  agent's  signature 
justified  the  lender  in  acting  on  the  theory  that,  whoever 
else  owned  it,  the  agent  did  not."  American  Freehold  Land 
Mortgage  Co.  of  London  v.  Walker,  114  Ga.  341,  46  S.  E. 
426. 

A  purchaser  at  a  mortgage  foreclosure  sale  holding  the 
sheriff's  certificate  and  having  possession  of  the  property, 
who  contracts  to  sell  all  his  rights,  title,  and  interest  to 
another,  is  estopped  after  receipt  of  sheriff's  deed  from  re- 
claiming the  land  from  his  vendee.  Glendenning  v.  Supe- 
rior Oil  Co.,  162  Ind.  642,  70  N.  E.  Rep.  976. 

Under  the  law  of  Kentucky  (St.  1899,  §  210),  providing 
•that  conveyances  of  land  in  the  adverse  possession  of  an- 
other are  null  and  void,  where  one  conveyed  land  to  which 
he  had  no  title  and  which  was  in  the  adverse  possession  of 
another  but  to  which  he  afterward  acquired  the  title,  such 
title  did  not  inure  to  his  grantee  by  estoppel.  Altemus  v. 
Nichols,  115  Ky.  506,  74  S.  W.  221. 

Where  a  deed  conveys  land  bounded  on  a  street  named, 
the  grantee  is  estopped  to  deny  the  existence  of  such  a 
street.  Driscoll  v.  Smith,  184  Mass.  2^1,  68  N.  E.  Rep.  210. 
Record  owners  of  real  estate,  who  convey  by  reference  to 
a  recorded  plat,  are  estopped  from  questioning  the  validity 
of  such  plat  by  Minn.  Gen.  Laws  of  1905,  Ch.  129.  The 
platting  of  land  into  lots,  which  shows  a  number  of  streets, 
and  the  selling  of  property  with  reference  to  such  streets, 
estops  the  owners  of  such  land,  their  privies  and  successors 
in  title  to  deny  as  against  purchasers  and  holders  of  prop- 
erty shown  on  such  platting  and  bought  with  reference 
thereto,  the  existence  of  such  streets  and  passageways. 
Russell  V.  Chicago  &  M.  Electric  Ry.  Co.,  205  111.  155,  68 
N.  E.  Rep.  J2'j.  111.  Laws  1847,  pp.  166,  167,  providing  for 
the  vacating  of  a  recorded  plat,  construed  to  mean  that  the 
proprietor  of  a  plat  who  has  not  invested  other  persona 
with  title  to  lots  therein  has  power  to  vacate  the  plat,  or 
'  any  portion  thereof,  as  he  may  desire,  and  that,  after  he 
has  sold  lots  in  the  plat,  the  power  to  vacate  the  whole  or 
any  part  of  the  plat  rests  in  all  those  who  are  interested  in 
the  plat,  namely  the  proprietor  of  the  plat  and  the  owners 
of  all  the  platted  property.  Saunders  v.  City  of  Chicago, 
212  111.  206,  72  N.  E.  Rep.  13.  la.  Code, '  919,  construed  and 
applied — power  of  proprietors  of  a  plat  to  vacate  highways 
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j  shown  in  the  plat.     Chrisman  v.  Omaha  &  C.  B.  Ry.  & 

Bridge    Co.    (Iowa    1904),    100    N.  W.    Rep.  63.    Where 

I  a  husband  owned  a  tract  and  his  wife  an  undivided  interest 

in  an  adjoining  lot  and  she  conveyed  to  her  co-tenant,  her 

I  husband  joining  in  the  deed,  by  a  different  description  from 

!  that  contained  in  the  deeds  under  which  the  husband  had 

bought  his  lot,  it  was  held  that  in  a  suit  by  the  purchaser  of 
the  lot  in  which  the  wife  had  an  interest  both  husband  and 
wife  were  estopped  to  set  up  the  true  boundary  as  that 
mentioned  in  the  deeds  under  which  the  husband  purchased 
his  lot.  Summerfield  v.  White,  54  W.  Va.  311,  46  S.  W. 
154. 

In  the  absence  of  fraud,  collusion  or  duress  a  pur- 
chaser of  a  tax  title  is  estopped  to  deny  that  the  grantors 
had  a  title  to  convey.  MuUer  v.  Hoth,  34  South.  162,  no 
La.  105. 

Where  an  executor  without  authority  makes  a  gas  and 

j  oil  lease  not  binding  upon  the  legatees  and  later  acquires 

the  interest  of  a  legatee  he  is  estopped,  in  an  action  of  par- 
tition, from  denying  that  the  interest  acquired  by  him  was 
subject  to  the  lease.  Lanyon  Zinc  Co.  v.  Freeman  (Wash. 
1904),  75  Pac.  995. 

Where  "the  defendant,  for  a  nominal  consideration, 
and  with  intent  to  defraud  his  creditors,  made  a  deed  of  the 
land  to  W.  in  trust  for  the  use  and  benefit  of  his  wife  for 
life,  and  after  her  death  for  the  use  and  benefit  of  her  chil- 
dren," later  became  a  voluntary  bankrupt  and  later  re- 
bought  the  land  from  a  purchaser  from  "the  assi^e^nee,"  it 
was  held  that  as  against  his  deceased  wife's  children  he 
was  estopped  to  claim  title.  Hallyburton  v.  Slagle,  132 
N.  C  957,  44  S.  E.  655. 

One  who  assigns  his  equitable  interest  in  land  under 
a  contract  for  the  purchase  thereof,  as  security  but  by  an 
indorsement  absolute  in  form,  is  estopped  to  assert  any 
title  in  the  land  as  against  one  to  whom  he  directs  the  as- 
signee to  transfer  the  contract,  and  who,  in  good  faith,  and 
with  the  knowledge  of  such  original  equitable  owner,  pays 
value  to  the  intermediate  assignee  and  to  the  vendor,  ob- 
taining from  the  latter  an  absolute  deed.  Wadge  v.  Kit- 
tleson,  12  N.  D.  452,  97  N.  W.  Rep.  856. 

Taking  deed  or  mortgage.  Defendants  in  an  action  of 
trespass  are  not  estopped  to  deny  plaintiff's  title  on  account 
•of  having  received  from  plaintiff  (i)  a  deed  to  the  land 
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never  duly  delivered,  or  (2)  another  deed,  also  from  plain- 
tiff to  themselves,  the  limitation  in  which  had  expired  be- 
fore defendants'  entry  upon  the  land,  since  after  such  expi- 
ration defendant's  acts  could  no  longer  be  considered  as 
pursuant  to  any  claim  thereunder.  Drake  et.  al.  v.  Howell  et. 
al.,  133  N.  C.  162,  45  S.  E.  539.  A  person  taking  a  mortgage  in 
which  the  mortgagor  covenants  that  he  has  a  good  and 
valid  title  from  said  person  (the  mortgagee),  is  estopped 
after  the  lapse  of  40  years,  to  claim  title  to  the  property  as 
owner  thereof  at  the  time  the  mortgage  was  taken.    Trus- 
tees of  Schools  V.  Wilson,  215  111.  352,  74  N.  E.  Rep.  375.  | 
Knowledge.     Where  a  husband,  acting  as  agent  for  his  1 
wife  in  obtaining  the  reconveyance  of  land  belonging  to  the 
wife  and  conveyed  to  secure  a  loan,  took  title  in  himself  with- 
out her  knowledge,  the  husband's  knowledge  could  not  be  im- 
puted to  the  wife,  so  as  to  estop  her  from  asserting  her 
rights   as   against  an   execution   creditor  of  the   husband. 
Huot  V.  Reeder  Bros.  Shoe  Co.  (Mich.  1905),  103  N.  W.  659, 
Married    women.    Where    a    woman    transfers    to    her 
husband    real  estate  in  fee  and  permits  him  to  appear  as 
owner  she  is  estopped  to  deny  as  to  his  creditors  that  he 
is  the  actual  owner  and  money  transferred  to  her  from  sale 
of  such  property  will  be  subjected  in  her  hands  to  payment 
of    his    debts.    Mertens    v.    Schlemme    (N.   J.   Eq.    1905), 
59    Atl.    808.    It    was    held    that    a  married    woman,  "hav- 
ing signed  the  deeds  of  trust,  and  having  taken  part  per- 
sonally in  placing  the  matter  of  the  incumbrances  in  the 
hands  of  the  trust  company  to  be  paid,  and  having  received 
the  benefit  of  that  payment,  cannot  be  heard  now  to  say 
that  she  did  not  authorize  it  in  writing.     Sections  2922, 
2924,  and  2971  of  the  California  Civil  Code  do  not  prevent 
such  an  estoppel.     Continental  Bldg.  &  Loan  Ass'n.  v.  Wil- 
son, 144  Calif.  776,  78  Pac.  254.    Where  a  married  woman, 
being  the  sole  owner  of  land,  united  with  her  husband  in 
a  deed  of  the  land  to  secure  a  loan  and  the  grantee  by  mis- 
take contracted  to  reconvey  the  land  to  the  husband  on 
payment  of  the  loan,  and  did  so  accordingly,  without  the 
knowledge  of  the  wife,  the   wife  was  not  estopped  to  assert 
her  title  as  against  an  execution  creditor  of  the  husband. 
Huot  V.  Reeder  Bros.  Shoe.  Co.  (Mich.  1905),  103  N.  W. 
Rep.  569. 

Joining  in  defective  deed.     Where  children,  after  their 
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father's  death  divided  the  real  estate  among  them  and  then 
notified  their  mother  that  she  could  have  the  personal 
estate,  it  was  held  that  she  who  had  previously  joined  in 
a  defective  deed  with  her  husband,  which  by  a  mistake  did 
not  purport  even  to  convey  the  land  intended,  was  not 
estopped  or  barred  by  laches  after  several  years  from  claim- 
ing the  land  intended  to  be  conveyed  upon  discovery  of 
the  error.  As  she  was  not  estopped  her  vendee  was  not* 
Harrison  v.  McReynolds,  183  Mo.  533,  82  S.  W.  120. 

Sec.  193.  Title  by  estoppel — ^After  acquired  title. 
Where  a  grantor  has  only  an  equitable  title  at  the  time  of 
making  his  deed  but  afterward  gets  a  legal  title,  the  legal 
title  inures  to  the  benefit  of  the  grantee.  Owen  v.  Village 
of  Brookport,  208  111.  35,  69  N.  E.  Rep.  952.  Where  A  pur- 
ported to  grant  land  in  fee  simple  to  B.  before  A.  had  re- 
ceived a  United  States  patent  for  the  premises,  and  B.  at 
once  had  his  deed  recorded,  and  subsequently  A.  received 
a  patent  by  deed,  and  then  mortgaged  the  premises  to  C, 
who  had  no  actual  notice  of  B.'s  prior  conveyance,  held 
that  B.  acquired  by  estoppel  all  A.'s  subsequently  acquired 
interest,  and  prevailed  over  C,  since  the  latter  was  charged 
by  the  record  with  constructive  notice  of  B.'s  rights.  Ber- 
nardy  v.  Colonial  and  United  States  Mortgage  Co.,  17  S. 
^-  637,  98  N.  W.  166.  If  a  mortgagee  becomes  the  pur- 
chaser at  foreclosure  sale  and,  before  the  sheriff's  deed  is 
issued,  makes  an  assignment  of  his  rights  under  the  decree 
and  executes  a  deed  purporting  to  "quitclaim  and  convey" 
the  premises  to  the  assignee,  the  subsequent  issue  of  a 
sheriff's  deed  to  the  mortgagee  inures  to  the  benefit  of  the 
assignee  and  vests  in  the  assignee  an  indefeasible  title,  if 
the  foreclosure  sale  is  confirmed  and  not  afterwards  im- 
peached. Ford  V.  Axelson  (Neb.  1905),  103  N.  W.  Rep. 
1039. 

A  subsequently  acquired  title  does  not  inure  to  the 
benefit  of  a  grantee  under  a  quitclaim  deed.  Havighorst 
V.  Bowen,  214  111.  90,  73  N.  E.  Rep.  402.  The  grantor  in  a 
quitclaim  deed  is  not  estopped  to  set  up  an  after-acquired 
title  against  his  grantor.  Taylor  v.  Wainman,  116  Ga.  795, 
43  S.  E.  58.  Where  in  an  action  of  trespass  it  appeared  that 
"the  plaint;flFs  and  the  defendants  are  the  owners  and  en- 
titled to  possession  of  the  several  portions  of — land  al- 
•   lotted  to  them  by —  commissioners"  appointed  in  prior  par- 

ii-« 


§  198, 194  ESTOPPEL  822 

tition  proceedings,  it  was  held  that  the  defendant  was 
estopped  "to  assert  his  after  acquired  title"  to  a  one-ninth 
interest  in  the  same  property  purchased  from  one  who  at 
the  time  of  the  partition  held  a  paramount  title.  Clark,  C. 
J.,  dissented  on  the  ground  that  the  owner  of  the  para- 
mount title  was  not  affected  by  partition  proceedings  to 
which  he  was  not  a  party  and  could  sell  his  interest  to  any 
person.  Garter  v.  White,  134  N.  C.  466,  46  S.  E.  983.  A 
grantee  under  a  warranty  deed,  who  negligently  failed  to 
examine  the  record,  and  thereby  failed  to  learn  that  at  the 
time  of  the  deed  the  grantor  had  not  title  in  fact  or  of  rec- 
ord, is  not  clothed  with  title  by  estoppel,  the  grantor  later 
obtaining  title,  as  against  one  who  took  a  mortgage  from 
the  grantor  after  the  latter  acquired  title,  the  mortgagee 
not  actually  knowing  of  the  prior  warranty  deed  by  mort- 
gagor; and  in  such  a  case  the  record  of  the  grantee's  deed 
does  not  charge  the  mortgagee  with  notice.  Wheeler  v. 
Young  et.  al.,  76  Conn.  44,  55  Atl.  670.  Doctrine  of  title  by 
estoppel,  as  regards  warranty  deeds,  affirmed.  Clark  et.  al. 
V.  Lambert  et  al.  (W.  Va,  1904),  47  S.  E.  312. 

It  was  held  that  "a  vendor  is  not  only  estopped  from 
setting  up  an  after-acquired  title  to  the  land  conveyed  when 
he  warranted  the  title  generally,  but  he  is  also  estopped 
from  asserting  such  title,  although  there  is  no  warranty, 
when  the  deed  of  conveyance  recites  or  affirms,  expressly 
or  impliedly,  that  the  grantor  is  seised  of  a  particular  es- 
tate, which  the  deed  purports  to  convey,  and  upon  the 
faith  of  which  the  sale  is  made."  '  Flanary  v.  Kane,  102 
Va.,  547,  March  10,  1904.    46  S.  E.  681. 

Where  one  co-tenant  conveys  a  specific  portion  of  the 
premises  owned  in  common  such  a  conveyance  is  void  as 
to  the  other  co-tenants  and,  if  after  partition  such  portion 
falls  to  the  lot  of  one  of  the  co-tenants  not  the  grantor, 
the  grantee  does  not  by  estoppel  take  the  grantor's  title  to 
a  different  portion.  Kenoye  v.  Brown,  82  Miss.  607,  35 
So.  163. 

Sec.  194.  Estoppel  in  pais — Positive  acts.  It  was  held 
that  upon  all  the  facts  the  "positive  acts  on  the  part  of  the 
true  owner  of  land,  which  (induced)  an  innocent  party  to 
deal  with  it  as  if  the  title  was  in  another"  were  such  as  to 
"estop  him,  even  if  he  was  ignorant  of  his  title  and  no 
fraud   was    actually    intended."     Chambers    v.    Bookman 
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(S.  C  1903)',  46  S.  E.  39.  Where  the  owner  of  the  land 
alleges  that  a  certain  division  line  is  the  true  boundary  be- 
tween his  land  and  an  adjoining  lot  and  by  this  means  in- 
duces its  purchase  he  is  estopped  later  to  deny  that  it  is 
the  true  boundary.  Thompson  v.  Borg,  90  Minn.  209,  95 
N.  W.  896. 

Delivering  deed  to  third  party.  A  married  woman 
having  joined  her  husband  in  a  mortgage  of  her  property 
intrusting  him  with  the  delivery  of  the  deed  only  upon 
the  performance  of  a  condition  by  the  mortgagees  is 
estopped  to  deny  the  delivery  of  the  deed  though  her  hus- 
band did  not  specify  the  condition  if  the  mortgagees  were 
ignorant  of  it.    Alexander  v.  Wilker,  141  Cal.  302,  74  P, 

845- 

Seeking  to  obtain  lease.  •  Where  in  an  action  to  quiet 
title  it  appears  that  the  plaintiff  claims  property  as  part- 
nership property  of  himself  and  brother,  yet  knew  of  the 
execution  of  mortgages  thereon  by  his  brother  and  knew 
that  the  partnership  received  the  benefit  of  the  money  ad- 
vanced and  prior  to  the  execution  of  the  mortgages  stated 
that  he  had  no  interest  in  the  premises,  and  made  no  ob- 
jection to  foreclosure  sale  but  sought  to  lease  the  premises 
from  the  purchaser  he  is  estopped  from  claiming  any  inter- 
est in  the  property.  McCroskey  v.  Mills,  32  Colo,  271,  73 
P.  910. 

Infants.  Where  a  person  nearly  21  years  old  and  hav- 
ing every  appearance  of  being  older  induces  one  to  pur- 
chase real  property  he  is  estopped  after  the  lapse  of  four 
years  to  claim  the  right  to  have  the  same  set  aside.  In- 
gram V.  Ison  (Ky.  1904),  80  S.  W.  787.  Evidence 
examined  and  held  to  show  no  estoppel  to  deny  the  validity 
of  a  mortgage  as  against  the  owners  of  the  mortgaged  land, 
the  mortgage  having  been  given  without  authority  during 
the  minority  of  the  owners  by  one  who  was  both  their 
guardian  and  administratrix  of  the  estate  of  their  father, 
from  whom  they  inherited  the  land.  Henry  v.  Henry 
(Neb.  1905),  103  N.  W.  Rep.  441. 

Married  women  and  widows.  Where  a  deed  by  a 
mother  to  her  children  was  void  because  of  the  non-joinder 
of  her  husband  her  subsequent  conduct  in  regard  to  the 
same  was  held  to  estop  her  from  setting  up  title  against  a 
purchaser  at  a  guardian's  sale.  Morrison  v.  Balzer, 
<Tex.   App.    1904),   80   S.   W.   248.    It   was    held    that   a 
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married  woman  who  is  seised  of  land  jointly  with  her  "hus- 
band does  not  lose  her  rights  therein  by  estoppel  simply 
because  she  knows  that  her  husband  is  negotiating  to  ex- 
change the  land  in  his  own  name  or  by  later  remarking 
after  the  exchange  is  made  that  she  is  satisfied  with  it. 
Neither  are  her  heirs  barred  by  mere  silence  when  they 
have  knowldge  that  improvements  have  been  placed 
thereon  by  the  other  party  to  the  exchange.  McNeeley 
V.  South  Penn  Oil  Co.,  52  W.  Va.  616,  44  S.  E.  508.  If  a 
widow,  in  answering  bills  filed  against  her  as  administratrix 
of  her  husband's  estate  to  foreclose  mortgages  executed  by 
her  husband  admits  that  the  property  belonged  to  her  hus- 
band and  claims  it  to  be  his  homestead,  she  is  not  thereby 
estopped  to  allege  in  a  subsequent  suit  that  the  property 
was  hers.  Booth  v.  Lenox  (Fla.  1903),  34  So.  566. 
A  widow  is  not  estopped  to  claim  title  to  land  standing  in 
her  deceased  husband's  name,  which  land  was  bought  with 
her  money,  where  the  husband  always  acknowledged  the 
land  belonged  to  his  wife.  Nor  is  she  estopped  to  make 
such  claim  because  she  as  conservatrix  of  him  inventoried 
the  property  as  his,  no  third  party  having  been  prejudiced 
thereby.  Madison  v.  Madison,  206  111.  354,  69  N.  E, 
Rep.  625. 

Sec.  195.    Estoppel  in  pais — ^When  not  found. 

Theft,  "We  do  not  believe  a  party  could  be  precluded 
from  asserting  his  rights  to  property  as  between  himself  and 
another  upon  the  mere  fact  that  he  knew  the  other  was  appro- 
priating such  property  and  he  made  no  objection  at  the  time." 
Watson  V.  Gross  (Mo.  1905),  87  S.  W.  104. 

No  alteration  of  position.  One  contracting  to  sell  land 
is  not  estopped,  because  of  the  recording  of  the  contract, 
to  set  up,  as  against  an  assignee  of  the  other  party,  an 
abandonment  of  the  contract  by  mutual  consent  prior  to 
the  assignment;  neither  is  he  estopped  because  of  state- 
ments made  to  the  assignee  after  the  assignment,  there  be- 
ing no  evidence  that  the  assignee  in  any  way  altered  his 
position  in  reliance  on  such  statements.  Hougen  v.  Skjerv- 
heim  (N.  D.  1905),  102  N.  W.  Rep.  311.  Where 
foreclosure  proceedings  are  begun  in  the  name  of  the  nom- 
inal mortgagee  and  certain  parties  who  are  the  real  owTiers 
of  the  mortgage  represent  to  the  mortgagor  that  the  nom- 
inal owner  is  the  real  owner,  the  real  owners  of  the  mort- 
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gage  are  not  estopped  to  assert  their  .interest  as  against 
the  mortgagor  being  by  that  time  informed  as  to  who  are 
the  real  owners  of  the  mortgage.  Parsons  v.  McCumber, 
(N.  D.  1905),  103  N.  W.  Rep.  626. 

Opportunity  to  ascertain  true  facts.  An  old,  illiterate 
woman,  owning  the  fee  of  land,  but  supposing,  from  the 
terms  of  her  husband's  will,  that  she  had  only  a  life  estate, 
with  remainder  to  her  two  daughters,  immediately  on  learn- 
ing of  her  real  interest,  conveyed  it  to  one  of  the  daughters. 
Plaintiff  purchased  the  interest  of  the  other  daughter,  sup- 
posing her  entitled  to  a  remainder  in  the  real  estate.  Held 
—The  mother  was  not  estopped  to  claim  the  fee,  even 
though  plaintiffs  were  induced  by  her  to  purchase, 
especially  as  they  had  ample  opportunity  to  know  the  true 
tide.    Parker  v.  Ramsey,  iii  Tenn.  302,  76  S.  W.  Rep.  312. 

Possession  and  presence.  Where  tenants  are  in  pos- 
session and  paying  rent  to  one  person  who  claims  title  to 
land  when  the  record  title  stands  in  the  name  of  another, 
a  person  claiming  equities  in  the  property  based  on  the  ap- 
parent ownership  of  the  record  owner,  takes  with  notice 
of  such  claim  of  the  first  person  and  cannot  claim  that  the 
first  person  is  estopped  from  claiming  ownership  of  the 
property.  Gallagher  v.  Northrup,  215  111.  563,  74  N.  E. 
Rep.  711.  Where  S  was  a  half  owner  in  a  mine  on  the 
public  records,  it  was  held  that  his  presence  "at  the  mine 
when  the  plaintiff  went  there  after  receiving  (his)  deed" 
and  his  wishing  the  plaintiff's  success,  was  not  evidence 
sufficient  to  create  an  estoppal  as  against  S.  Faubel  v.  Mc- 
Farland,  144  Cal.  717,  78  Pac.  261. 

Estoppel  of  corporation.  A  corporation  may  be 
estopped  to  set  up  that  a  deed  executed  by  its  officer  was 
without  authority.  So  where  the  secretary  and  treasurer 
of  an  improvement  company,  who  is  the  only  person  in 
charge  of  the  general  office  of  the  company  and  who  has 
full  charge  and  control  thereof,  without  authority  conveys 
to  another  making  false  statements  as  to  his  authority  and 
the  company's  officers  and  directors  know  of  the  convey- 
ance but  make  no  objection  for  two  years  during  which 
time  the  grantee  has  conveyed  to  an  innocent  purchaser 
for  value,  the  company  is  then  estopped  to  set  up  the  want 
of  authority  of  its  secretary.  Coolridge  v.  Schering,  32 
Wash.  557,  73  P.  682. 

Estoppel    of    municipality.    Assessment    and    collection 
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by  a  city  of  taxes  on  parts  of  land,  claimed  by  the  city  at  a 
later  time  as  a  street,  do  not  estop  the  city  from  claiming 
the  land  as  a  street,  it  appearing  that  taxes  were  not  spe- 
cifically assessed  on  the  land  occupied  as  a  street,  in  which 
latter  event  alone  could  a  question  of  estoppel  arise.  City 
of  Cedar  Rapids  v.  Young,  119  la.  552,  93  N.  W.  567.  For 
particular  facts  held  insufficient  to  estop  a  town  from  claim- 
ing title  to  the  whole  width  of  a  highway,  as  dedicated,  see 
Vorhes  v.  Incorp.  Town  of  Ackley  (la.  1905),  103  N.  W. 
Rep.  998. 

Sec.  196.  Silence— Lac/i^^  and  lapse  of  time.  If  the 
owner  of  land  give  to  a  sheriff  a  written  statement  surrend- 
ering 100  acres  of  land  to  be  sold  to  satisfy  an  execution, 
excepting  20  acres  "sold  to  C,"  which  he  described  by 
bounds,  and  abandons  the  land  for  20  years,  he  cannot  sub- 
sequently claim  that  he  was  mistaken  as  to  the  amount 
sold  to  C.  York  v.  East  Jellico  Coal  Co.(Ky.  1903), 
76  S.  W.  Rep.  532.  A  purchaser  at  a  judicial  sale  of  lands 
offered  subject  to  apparent  liens,  who  makes  no  attempt  to 
have  the  priority,  validity  or  amount  of  the  latter  other- 
wise adjudicated  until  after  confirmation  and  conveyance, 
is  estopped  to  impeach  them.  Omaha  Loan  &  Trust  Co. 
v.  City  of  Omaha  (Neb.  1904),  99  N.  W.  650. 
Where  the  plaintiff  properly  recorded  his  deed  seventeen 
years  before  a  judgment  for  taxes  against  a  third  party  was 
rendered  and  at  the  time  of  the  sale  was  ignorant  of  the  fact 
that  the  records  had  in  the  meantime  been  destroyed,  it 
was  held  that  he  was  not  guilty  of  laches  sufficient  to  work  an 
estoppel.  Weir  v.  Cordz-Fisher  Lumber  Co.,  186  Mo.  388, 
85  S.  W.  341. 

Improvements.  Where  one  stands  by  and  sees  another 
at  large  expense  improve  real  estate  and  makes  no  objection 
he  is  subsequently  estopped  to  claim  title  in  the  land  him- 
self even  though  he  is  silent  with  no  intention  to  mislead. 
The  true  rule  is  that,  whatever  a  man's  real  intention  may 
be,  if  he  so  conducts  himself  that  a  reasonable  man  would 
take  the  act  or  representation  to  be  true  and  believe  that 
it  was  made  to  be  acted  upon,  and  he  did  act  upon  it  as 
true,  the  party  making  the  representations  will  be  pro- 
hibited from  contesting  their  truth.  Lydick  v.  Gill 
(Neb.  1903),  94  N.  W.  109.  Where  specific  perform- 
ance is  brought  to  compel  performance  of  an  oral  contract 
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10  convey  land  the  vendor  is  estopped  to  set  up  the  statute 
of  frauds  if  he  has  induced  the  vendee  to  enter  upon  the 
land  and  improve  it  under  the  belief  that  it  belonged  to 
him.  Bumell  v.  Bradbury,  67  Kan.  762,  74  P.  279.  When 
a  father-in-law,  who  had  a  claim  to  a  certain  tract  of  land, 
induced  his  son-in-law  to  buy  the  land  from  one  who 
claimed  to  own  it  and  then  allowed  the  son-in-law  to  go  on 
end  put  improvements  thereon,  it  was  held  that  the  father- 
in-law  was  estopped  to  assert  his  claim.  Spears  v.  Conley, 
(Ky.  1905),  87  S.  W.  1073.  When  plaintiff's  an- 
cestor, in  his  lifetime,  sold  to  T,  who  went  into  possession 
and  made  valuable  improvements  and  sold  her  equitable 
interest  to  M,  who  took  possession  and  made  further  im- 
provements, and  plaintiff's  ancestor  recognized  the  sale 
to  M  by  taking  his  note  and  later  his  heirs  made  a  quit 
claim  deed  without  consideration  to  M's  assignee,  it  was 
held  that  plaintiffs  were  estopped  from  claiming  any  in- 
terest in  the  land  and  a  decree  quieting  title  in  the  defend- 
ants, assignees  of  M,  was  correct.  Hubbard  v.  Kansas 
City  Stained  Glass  Works  &  Sign  Co,  188  Mo.  18,  86  S. 
W.83. 

Public  interests  protected.  The  owner  of  land  who 
has  looked  on  without  objection  and  permitted  the  con- 
struction and  operation  of  an  electric  railroad  to  go  for- 
ward until  after  a  large  sum  of  money  has  been  expended, 
and  the  public  has  placed  itself  in  such  relation  to  the  road 
as  a  line  of  common  carriage  as  to  be  injuriously  affected 
by  a  destruction  of  a  part  of  it,  will  not  now  be 
permitted  to  recover  that  which  equity  says  he  should  not 
have.  Compensation  he  may  recover,  possession  he  cannot. 
This  doctrine  rests  upon  principles  of  public  policy,  and 
not  on  the  right  of  eminent  domain.  Indiana  Ry.  Co.  v.  Mor- 
gan, 162  Ind.  331,  70  N.  E.  R.  368. 

Knowledge  necessary  to  estop  party.  Where  a  party 
assisted  in  the  construction  of  a  ditch,  and  the  ditch  was 
later  deepened  and  tile  placed  in  it  without  his  consent,  he 
was  not  estopped  to  object  to  the  alterations.  Elliott  v. 
Carter  (Mich.  1905),  103  N.  W.  Rep.  600.  Where 
a  lumber  company  with  actual  notice,  of  the  right  of  an 
owner  of  a  saw  mill  to  construct  a  way  across  certain  land, 
built  a  way  across  the  same  land,  the  owner  of  the  saw 
mill  standing  by  and  making  no  objection,  it  was  held  that 
his  failure  to  object  did  not  work  an  estoppel  against  him 
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except  that  he  could  not  construct  a  way  on  the  same 
location  as  that  of  the  lumber  company  and  an  injunction 
would  not  issue  to  restrain  him  from  constructing  a  way 
which  crossed  that  of  the  lumber  company.  Perkins  Lum- 
ber Co.  V.  Thomas,  117  Ga.  441,  43  S.  E.  692. 

Sec.  197.  Accepting  benefits.  Where  one  sells  land, 
taking  a  mortgage  to  secure  the  price,  and  dies,  and  her 
executors  foreclose,  but  redemption  is  made  by  one  who 
purchased  the  mortgagor's  interest  and  redeemed  in  good 
faith  and  without  notice  of  any  infirmity  in  the  title,  the 
heirs  of  the  mortgagee,  who  appeared  in  the  probate  court 
and  accepted  a  distribution  of  the  sum  paid  for  redemption, 
are  estopped,  as  against  the  person  so  redeeming,  to  main- 
tain that  the  deceased  had  only  a  life  estate  in  the  mort- 
gaged premises,  and  that  they  are  entitled  to  the  remainder 
in  fee.  Knutson  v.  Vidders  (la.  1905),  102  N. 
W.  Rep.  433.  Where  plaintiff  after  obtaining  a  decree  per- 
mitting redemption  of  certain  tracts  of  land  but  not  of 
others,  paid  into  Court  money  sufficient  to  redeem  the  lands 
which  the  decree  allowed  him  to  redeem,  it  was  held  that 
he  was  not  estopped  from  appealing  from  the  part  of  the 
decree  adverse  to  him.  Kelley  v.  Laconia  Levee  Dist. 
(Ark.  1905),  85  S.  W.  250.  Where  a  deed  of  land  which 
is  deposited  in  escrow,  is  given  back  to  the  grantor  and  his 
note  accepted  in  place  of  the  deed,  the  grantee  under  such 
deed  is  estopped  to  claim  title  to  the  land.  Beamer  v.  Mor- 
rison, 210  111.  443,  71  N.  E.  Rep.  402.  } 
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Sec.  198.  Proof  and  admissibility  of  deeds,  judgments 
and  contracts.  Where  a  deed  was  not  acknowledged,  the 
signature  was  by  mark,  the  grantor  denied  its  execution 
and  no  proof  of  it  was  offered  it  was  held  that  its  authen- 
ticity was  not  established.  Abner  v.  Creech  (Ky.  1904), 
79  S.  W.  247.  The  attesting  witness  is  not  necessary 
for  the  proof  of  instruments  not  requiring  attestation.  N. 
Car.  Laws  1905,  ch.  204. 

The  admission  of  tax  deeds  in  evidence  is  regulated  by 
Wash.  Laws  of  1905,  ch.  143. 
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A  judgment  which  vests  the.  title  to  realty  of  certain 
parties  in  the  plaintiif,  is  admissible,  together*  with  evi- 
dence of  their  title,  as  a  muniment  of  title  against  present 
defendants,  whether  parties  to  that  action  or  not.  Ellis  v. 
Le  Bow,  96  Tex.  532,  74  S.  W.  528. 

Sec.  199.  Admissibility  of  records  and  certified  copies* 
Certified  copies  of  deeds  recorded  for  20  years  are  made 
admissible  in  proceedings  to  re-establish  such  deeds  by 
Fla.  Laws  of  1903,  ch,  5162.  Georgia  Civil  Code  1895,  5172, 
construed  and  it  was  held  that  certified  copies  of  deeds 
claimed  to  be  lost  could,  under  the  circumstances,  be  ad- 
mitted in  evidence.  Denny  v.  Broadway  Nat.  Bank,  118 
Ga.  221,  44  S.  E.  982.  Under  Civ.  Code,  §  3630,  a  registry 
copy  of  a  deed  may,  when  the  court  is  convinced  that  the 
original  has  been  lost  or  destroyed,  be  admitted  in  evidence, 
though  not  between  the  litigant  parties ;  this  section  differ- 
ing from  Superior  Court  rule  42,  as  applying  only  to  regis- 
tered deeds,  wherein  the  rule  applies  as  well  to  unrecorded 
instruments.  The  refusal  to  admit  a  registered  copy  of  a 
deed  is  proper  where  no  search  for  the  original  appears, 
and  there  is  no  evidence  of  its  destruction  except  an  affi- 
davit by  plaintiff  stating  his  belief  that  the  original  has 
been  destroyed  or  lost,  and  that  it  is  not  in  his  power, 
custody  or  possession.  Cox  v.  McDonald,  118  Ga.  414,  45 
S.  E.  401. 

In  an  action  relating  to  title  to  land,  town  rec6rds 
which  were  copies  of  the  originals  that  had  become  dilapi- 
dated, and  had  been  used  as  the  only  available  record  of  pro- 
ceedings to  which  they  related  for  nearly  fifty  years  were 
admissible  in  evidence.  New  York,  N.  H.  &  H.  R.  Co.  v. 
Horgan,  26  R.  I.  448,  59  Atl.  310.  Certified  transcripts  of 
records  of  the  Commissioner  of  State  Lands,  under  Kirby's 
^^&-  §  3064*  held  to  be  evidence  as  competent  as  the  orig- 
inal record.  Boynton  et.  al.  v.  Ashabrannes  Ark. 
88  S.  W.  566.  Where  a  city  claimed  land  as  a 
part  of  a  street  it  was  proper  to  admit  official  deed 
books  to  prove  title  to  the  land  in  the  city  instead  of  certi- 
fied copies  of  the  records  attested  by  the  clerk,  and  it  was 
held  proper  also*  to  admit  in  evidence  a  plat  of  the  city 
which  was  incorporated  in  1829,  certified  by  the  clerk  of 
the  court  to  have  befen  pasted  in  the  back  of  the  first  official 
deed  book  of  the  county  which  had  remained  continually 
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in  the  possession  of  the  clerk.     Davis  v.  City  of  Clinton 
(Ky.  1904),  79  S.  W.  259. 

Certified  copies  of  U.  S.  patents  to  land  are  made  com- 
petent as  evidence  and  conclusive  proof  of  title  by  Kas. 
Session  Laws  of  1903,  ch.  343.  Where  an  original  patent 
certificate  was  lost  and  diligent  search  had  been  made  and 
its  loss  accounted  for  but  no  witness  had  ever  seen  the 
original,  a  certified  copy  of  the  record  of  what  purported 
to  be  the  original,  although  as  it  was  unsealed  it  was  not 
entitled  to  be  recorded,  was  held  inadmissible.  Arbuckle 
v.  Matthews,  73  Ark.  2^^  83  S.  W.  326. 

Coast  survey  charts  are  admissible  in  evidence  to  show 
the  existence  of  a  way.  Records  oflFered  to  show  a  trans- " 
fer  of  title  are  not  admissible  where  there  is  no  question 
of  title  involved.  Clark  v.  Hull,  184  Mass.  164,  68  N.  E. 
Rep.  60.  It  was  held  that  a  properly  certified  copy  of  a 
map  of  Houston  County  in  the  office  of  the  Secretary  of 
State  was  admissible  without  any  proof  of  the  correctness 
or  even  existence  of  the  original.  Berry  v.  Clark,  117  Ga. 
964,  44  S..E.  824. 

Where  in  an  action  of  trespass  defendant  claims  that 
the  property  trespassed  upon  does  not  belong  to  plaintiff 
and  is  situated  in  an  adjacent  county,  a  copy  of  an  instru- 
ment on  file  in  a  lower  court  in  the  county  where  plaintiff's 
land  is  situated,  purporting  to  be  a  report  of  commission- 
ers appointed  by  the  courts  of  the  two  counties  to  deter- 
mine the  division  line,  cannot  be  offered  in  evidence,  the 
authority  of  the  commissioners  not  appearing  and  the  re- 
j  port  not  being  verified  by  oath.    Daniel  v.  Bailey,  118  Ga. 

I  408,  45  S.  E.  379. 

I  Forgery,     It  was  held  that  "the  Court  erred  in  admit- 

I  ting  in  evidence  a  certified  copy  of  a  deed  under  which  the 

'  defendant  claimed  "because  the  plaintiff"  filed  an  affidavit 

of  forgery  authorized  by  Georgia  Civil  Code  1895,  section 

I  3826.     The  effect  of  filing  this  affidavit  is  to  place  upon 

!  the  party  offering  the  copy  deed  the  burden  of  proving 

the  execution   of  the  original     *     *     *.     In  such  a   case 

*     *     *     the  fact  that  the  paper  has  been  recorded  goes 

for  naught,  and  the  actual  proof  of  the  genuineness  of  the 

original,  as  well  as  of  its  exitence,  if  a  certified  copy  is 

made,  must  be  made."     Bentley  v.  McCall,  119  Ga.  530, 

46  S.  E.  645.  • 
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Sec  200.  Relevancy  in  general — Declarations  of  de- 
ceased persons — ^Admissions  as  to  title — ^Experts — Rele- 
vancy. Evidence  in  an  action  to  recover  land  claimed  to 
have  been  given  by  parol  gift,  that  a  witness  had  been  called 
by  the  alleged  donor  to  witness  a  deed  of  the  property  from 
the  alleged  donor  to  the  alleged  donee,  held  irrelevant  and 
prejudicial,  and  its  admission  ground  for  a  new  trial. 
Thompson  v.  Thompson,  ii8  Ga.  543,  45  S.  E.  439.  In  an 
action  for  destroying  defendant's  fisheries  by  the  drainage 
of  surface  water  from  his  land,  there  being  no  evidence  of 
malice  on  defendant's  part  and  hence  no  punitive  damages 
being  recoverable,  the  statements  of  plaintiff  or  others  tes- 
tifying in  his  favor,  as  to  his  mortification  and  injured  feel- 
ings, and  remarks  concerning  the  wrath  of  the  defendant 
should  be  excluded  (and  defendant  should  be  allowed  to 
prove  his  good  faith  by  proving  that  the  construction  of 
the  ditch  complained  of  was  done  by  him  under  an  agree- 
ment with  the  county).  Applegate  v.  Franklin  (jVIo. 
1904),  84  S.  W-  347.  Where  in  a  case  involving  the 
possession  of  real  estate,  title  by  limitation  alone  is  relied 
on,  declarations  of  ownership  and  claim  of  right  on  the  part 
of  the  claimant  are  admissible  to  show  the  character  of  his 
possession.     Swope  et.  al.  v.  Ward  et.  al  (Mo.  1905),  84  S. 

W.89S. 

Statements  of  deceased  persons.  A  wife  cannot,  after 
the  death  of  her  husband,  testify  as  to  statements  by  her 
husband  to  the  effect  that  he  intended  that  a  conveyance  of 
real  estate  by  her  to  him  was  intended  to  be  operative  only 
in  case  he  outlived  her.  Wilbur  v.  Grover  (]^Iich. 
1905),  103  N.  W.  Rep.  583.  Where  a  bill  in  equity 
alleged  that  complainant's  grandmother  conveyed  land  to 
defendant,  relying  on  defendant's  promise  to  sell  the  land 
after  her  death  and  pay  part  of  the  proceeds  to  her  daugh- 
ter, complainant's  mother,  and  prayed  that  complainant 
might  be  decreed  to  be  entitled  to  a  part  of  the  proceeds 
of  a  sale  of  the  land,  complainant  was  not,  under  Mich. 
Corap.  Laws,  Sec.  10,212,  competent  to  testify  as  to  state- 
ments made  by  his  grandmother  regarding  defendant's  al- 
leged promise,  she  being  deceased.  Sheldon  v.  Carr,  (Mich. 
1905),  103  N.  W.  Rep.  181. 

Declarations  in  derogation  of  title.  In  the  trial  of  an 
action  involving  title  ^to  real  estate  the  declarations  of  a 
predecessor  in  title  that  her  deed  was  a  forgery  is  not  ad- 
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missible  in  evidence.  Phillips  v.  Laughlin,  99  Me.  26,  58 
Atl.  64.  In  an  action  of  ejectment  statements  of  a  person 
in  possession,  not  in  the  presence  of  the  title  owner,  that 
he  has  acquired  the  land  from  the  latter  by  gift  or  purchase, 
are  self-serving,  and  not  receivable  in  evidence.  Swope  et* 
al.  V.  Ward  et.  al.  (Mo.  1905),  84  S.  W.  895.  Ad- 
missions by  a  petitioner  to  the  General  Assembly  that  cer- 
tain land  sought  had  been  confiscated  by  the  state  were  not 
evidence  of  title  in  the  state  as  against  a  defendant  in  a* 
suit  for  trespass  by  one  claiming  through  the  petitioner,  to 
whom  the  land  was  granted,  the  admissions  being  only 
binding  by  way  of  estoppel  and  hence  not  operative  against 
a  stranger  to  the  conveyance.  Davis  v.  Moyles,  76  Vt.  25, 
56  Atl.  174.  Declaration  by  a  husband  in  possession  of  land 
as  agent  for  his  wife,  are  inadmissible  in  disparagement  of 
the  title  or  boundaries  of  the  latter.  Perkins  v.  Brinkley, 
133  N.  C.  348,  45  S.  E.  654. 

Experts,  The  qualifications  of  a  witness  to  testify  as 
to  the  value  of  real  property  must  clearly  appear  before 
testimony  therein  is  admissible.  J.  B.  Watkins  Land 
Mortg.  Co.  V.  Campbell  et.  al.  (Tex.  1904),  84  S. 
W.  424.  A  witness  having  no  special  knowledge  of  the 
eflfect  of  such  obstructions  as  piers  or  cribs  upon  the  waters 
of  a  stream,  is  incompetent  to  testify  as  to  his  opinion  as 
to  whether  in  consequence  of  such  obstructions  water  was 
thrown  upon  riparian  owner's  land.  Jones  et.  al  v.  Sea- 
board Air  Line  Co.,  67  S.  C.  181,  45  S.  E.  188. 

Sec.  201.  Parol  evidence — Extrinsic  affecting  instru- 
ments— ^Proof  of  lost  deeds.  Deeds  form  no  exception  to 
the  ordinary  rule  that  written  instruments  are  supposed  to 
contain  the  whole  contract  and  cannot  be  varied  by  parol 
evidence.  Kruse  v.  Koelzer  (Wis.  1905,  102  N.  W. 
Rep.  1072.  The  opinion  examines  several  Wisconsin 
cases  alleged  to  maintain  a  contrary  doctrine  and  explains 
them  on  other  grounds.  The  same  principle  is  laid  down  in 
Patterson  v.  Cappon  (Wis.  1905),  102  N.  W.  Rep. 
1083,  in  which  case  the  court  holds  that  a  parol  agreement 
between  a  grantor  and  grantee  that  the  grantee  shall  not 
warrant  against  a  particular  incumbrance  cannot  be  set  up 
as  a  defense  to  an  action  by  a  sub-gprantee  against  the 
grantor  on  his  original  warranty. 

Identification     of    granted     property.     Parol    evidence 
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may  be  admitted  to  identify  the  lands  designated  by  a  con- 
tract for  the  cutting  of  timber  on  "the  lands  belonging  to 
W.  S.  Strubbe  on  Sinking  Creek  and  Big  and  Little  South 
Fork  Rivers    in   Wayne    County,    Kentucky."      Strubbe    v. 
Lewis    (Ky.     1903),    76    S.    W.    Rep.     150.     Parol    evi- 
dence  (mortgagee's  declarations)    is  admissable   in   case   of 
ambiguity  in  a  description  of  mortgaged  land,  to  show  that 
the  portion  in  dispute  was  not  intended  to  pass  by  the  con- 
veyance.   Stancill  v.  Spain  et.  al.,  133  N.  C.  76,  45  S.  E.  466. 
It  was  held  that  "evidence  aliunde  is  admissible  in  all  cases 
where  there  is  a  doubt  as  to  the  true  location  of  the  survey, 
or  a  question  as  to  the  application  of  a  grant  to  its  proper 
subject-mattter."    Peery  v.  Elliott,  loi  Va.  709,  44  S.  E.  919. 
A  devise  of  "one-half  of  the    remainder  of    my    land,    in- 
cluding the  dwelling  house  wherein  I  now  live"  is  not  too 
indefinite  to  be  aided  by  parol  evidence.     Bell  v.  Couch, 
132  N.  C.  346,  43  S.  E.  911.    Upon  an  issue  of  mutual  mis- 
take in  an  action  for  specific  performance,  part  of  the  prop- 
erty included  in  the  plaintiff's    contract    being   the    same 
which  the  g^ntor  had  previously  contracted  to  sell  to  an- 
other person,  evidence  as  to  who  was  living  on  the  land 
at  the  time  plaintiff's  contract  was  made  is  admissible. 
Kelly  v.   Johnson    et   al.    (N.    C.    1904),   47    S.    E.    672. 
It  was  held  that  as  "an  inspection  of  the  deed  shows  that 
it  was  necessary  to  resort  to  parol  evidence  to  determine 
what  land  was  conveyed"  and  as  "the  evidence  on  this  issue" 
was  "conflicting"  the   Court  "will  not  interfere  with  the 
finding  of  the  chancellor  on  disputed  facts."    Ginn  v.  Can- 
non, 119  Ga.  475,  46  S.  E.  631. 

As  to  clear  or  vague  instruments.  Where  by  the  terms 
of  a  lease  the  landlord  covenanted  to  "keep  the  buildings 
*  *  *  in  a  good  and  habitable  condition,  and  the  roof 
free  from  leaks,"  it  was  held  that  there  was  no  "ambiguity 
in  the  written  contract"  and  "nothing  calling  for  outside 
explanation."  Jordan  v.  Neal  (Miss.  1902),  33  So. 
17.  Where  a  "written  contract  (of  lease)  specially  pro- 
vided that  it  should  be  of  force  from  January  i,  1901,  to 
January  i,  1902,  'with  privilege  of  longer/  "  it  was  held  that 
a  "right  of  renewal"  created  by  the  last  clause  was  "too 
vague  and  uncertain  to  constitute  a  binding  covenant"  and 
no  parol  evidence  of  its  meaning  is  admissible.  Howard  v. 
Tomicich,  81  Miss  703,  33  So.  493. 

Consideration.    In   an  action  for  breach  of  covenant   of 
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seisin  which  breach  was  a  previous  conveyance  of  the  coal 
under  the  surface,  this  conveyance  not  being  mentioned  in 
the  subsequent  deed,  parol  evidence  that  the  grantee  was 
told  of  this  prior  conveyance  and  understood  that  he  was 
purchasing  the  surface  land  only  goes  to  the  consideration 
and  is  admissible,  and  does  not  tend  to  contradict  the  terms 
of  the  deed.      (Three  judges  dissenting.)      Lloyd  v.   San- 
dusky, 203  111.  621,  68  N.  E.  Rep.  154.     In  an  action  to  re- 
cover for  an  overpayment  on  a  conveyance  of  land  it  ap- 
peared  that  plaintiff  and   defendant  agreed   orally   that   the 
defendant  should  convey  the  land  to  the  plaintiff  at  the 
price  of  $50  an  acre  and  it  was  mutually  agreed  that  the 
lot  contained  80  acres,  accordingly,  the   deed  stated  the 
consideration  to  be  $4,000,   which   the   plaintiff   paid,   as, 
later,  a  survey  of  the  lot  showed  that  it  contained  only 
77.88  acres,  the  plaintiff  demanded  a  repayment  of  the  con- 
sideration for  the  shortage,  which  defendant  refused.  Held : 
The  oral  agreement  was  admissible  to  show  the  real  con- 
sideration, there  being  a  mutual  mistake  as  to  the  quantity 
of  land  conveyed.     Butt  v.  Smith,  121  Wis.  566,  99  N.  W. 
328.  In  an  action  to  recover  the  purchase  price  of  certain 
lands  conveyed  by  plaintiff  to  defendant  is  was  held,  that 
parol  evidence  was  admissible  ta  show  that  at  the  time  the 
deeds  were  executed  it  was  verbally  agreed  between  the 
parties  that  the  consideration  should  not  be  paid  until  plain- 
tiff had  perfected  his  title  to  the  lands  conveyed.    Johnson 
V.  McClure,  92  Minn.  257,  199  N.  W.  893.     Parol  evidence 
is  admissible  to  show  that  a  mortgage,  purporting  to  se- 
cure an  absolute  indebtedness,  was  in  reality  given  only  as 
security  for  a  prospective  indebtedness,  and  the  mortgage 
is    enforceable    only   to    the    extent    of   the    indebtedness 
actually  incurred.     Lippincott  v.  Lawrie,  119  Wis.  573,  97 
N.  W.  Rep.  179.     In  a  suit  for  the  specific  performance  of 
a  contract  to  deliver  two  notes  in  consideration  of  the  con- 
veyance of  an  interest  in  land,  it  is  competent  to  show  that 
there  was  other  consideration  than  that  named  in  the  deed. 
McGary  v.  McDermott,  207  Pa.  620,  57  Atl.  Rep.  46.    Parol 
evidence  is  admissible  to  show  that  the  assumption  of  a 
mortgage  debt  was  part  of  the  consideration  of  a  warranty 
deed  of  land   subject  to  a  mortgage.     Bosseau   v.   Lowry, 
209  111.  405,  70  N.  E.  Rep.  901.    Parol  evidence  is  admissible 
to  show  that  a  mortgage  which  appears  to  be  for  a  specific 
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sura  was   given    to    secure    future    advances.     Kirby    v. 
Raynes,  138  Ala.  194,  35  So.  118. 

To  show  true  nature  of  instrument.  Where  by  the  terms 
in  a  suit  by  an  heir  again  his  co-heirs,  in  which  the  issue 
was  "whether  three  sales  of  real  estate  *  *  *  were 
real  sales,  or  merely  disguised  donations"  parol  evidence 
is  not  admissible  to  show  that  the  conveyance,  which  ac- 
cording to  the  authentic  act  evidencing  it,  was  a  dation  en 
paiement,  was  really  a  sale  and  that  only  part  of  the  price 
was  paid.  Such  evidence  would  contradict  the  written  act, 
but  in  explanation  of  the  consideration  for  a  note  given  by 
the  deceased  evidence  is  admissible  that  the  transfer  was  a 
sale  and  the  note  given  in  payment.  This  merely  explains 
the  existence  of  the  note.  Clark  v.  Hedden,  109  La.  147, 
33  So.  116.  The  habendum  clause  of  a  deed  read  as  fol- 
lows "To  have  and  to  hold  *  *  *  unto  said  F.  T.  M., 
herself  and  her  lawful  assigns  forever  in  fee  simple,  and 
said  F.  T.  M.  is  hereby  authorized  and  empowered  to  sell, 
to  dispose  of  and  convey  any  or  all  *  *  *  by  sale  or  by 
will,  or  otherwise,  as  she  may  see  fit  to  do,  and  for  such 
purposes  as  she  may  deem  best."  It  was  held  that  al- 
though in  the  case  of  a  deed  merely  giving  a  fee  simple 
oral  evidence  is  admissible  to  show  a  trust  in  fact  was  in- 
tended, yet  in  this  case  as  there  was  a  clause  giving  the 
grantee  discretionary  power  oral  evidence  to  show  a  trust 
would  not  be  competent  because  its  eflfect  would  be  to  con- 
tradict the  very  words  of  the  deed.  Mee  v.  Mee,  113  Tenn. 
453.  82  S.  W.  830.  An  instrument  purporting  to  be  an  ab- 
solute conveyance  of  real  property  held  as  between  the 
parties  a  mere  transfer  to  secure  the  payment  of  a  debt, 
such  intent  of  the  parties  being  evidenced  by  another  in- 
strument in  writing  bearing  their  signatures.  In  re 
Schondt  La.  38  So.  26.  Parol  evidence  as  ad- 
mis^ble  to  show  that"  a  deed  absolute  on  its  face  was  really 
conveyed  in  trust  for  the  grantor,  in  the  absence  of  alle- 
gations of  fraud  or  mistake.  Holtheide  v.  Smith  (Ky.  1903), 
74  S.  W.  689, 

Contemporaneous  agreement.  The  maker  of  a  mort- 
gage note  cannot  introduce  parol  evidence  of  an  agreement 
ty  the  payee  to  dispense  with  the  payment  of  interest  dur- 
ing the  first  year.  Tisdale  et.  al.  v.  Mallett  et.  al.  (Ark. 
1904),  84  S.  W.  481.  Testimony  regarding  a  settle- 
ment of  boundaries  between  the  cestui  que  trust  in  a  deed 


g  201  EVIDENCE  886 

and  the  children  of  the  grstntor  is  inadmissible  in  a  suit 
brought  by  the  former  against  the  grantee  therein,  who 
took  as  trustee  for  plaintiff,  to  recover  rents  collected  by 
him.     Perkins  v.   Brinkley,  133  N.  C.  348,  45   S.  E.  652. 
Where  parties  who  owned  only  a  part  interest  in  land  con- 
tracted to  sell  the  entire  interest  in  the  land  and  gave  the 
seller  a  memorandum  setting  forth  in  detail  the  terms  of 
sale,  evidence  to  the  eflfect  that  it  was  orally  agreed  that 
the  contract  should  be  binding  on  the  sellers  only  in  case 
the  other  owners  agreed  to  join  in  the  conveyance  is  inad- 
missible, although  the  purchaser  at  the  time  of  making  the 
contract  knew   that   the    sellers   could   convey   a   good   title 
only  by  making  some  arrangement  with  the  other  persons 
interested    in    the    land.     Miller   v.    Smith    (Mich.    1905), 
103    N.    W.    Rep.    873.    Evidence    that    the    grantor    of 
a   deed   stated   to   the   grantee   when   the   deed   was   drawn 
that  the  deed  should  be  void  if  the  grantee  should  fail  to 
support  the  grantor,  there  being  no  proof  of  any  agreement 
to  insert  such  a  provision  in  the  deed,  is  inadmissible  in 
determining  whether   such  a  provision   was  omitted  by   ig- 
norance   or    mutual     mistake.     Helms     v.     Helms    etl     al. 
(N.   C.    1904),  47   S.   E.  415.    Where   a    telephone  com- 
pany  entered  into  a  written   contract  with   a  landowner 
giving  the  company  the  right  to  construct  telephone  lines 
over  the  property,  it  was  held  inadmissible  to  admit  parol 
evidence  that  the  contemplated  line  was  to  be  built  along 
a  certain  portion  owned  by  the  other  party  to  the  contract. 
Southern  Bell  Telephone  &  Telegraph  Co.  v.  Harris,  117 
Ga.  looi,  1903,  44  S.  E.  885. 

Where  a  married  woman  contributes  money  for  the 
purchase  of  real  estate  under  an  oral  agreement  with  her 
husband  that  the  title  shall  be  taken  by  the  two  as  tenants 
by  the  entirety,  but  that  she  shall  have  an  equal  share  in  the 
profits  arising  from  the  premises,  and  title  is  taken  accord- 
ingly, the  oral  agreement  cannot  be  admitted  to  change  the 
ordinary  effect  of  the  deed  and  does  not  confer  upon  the 
wife  any  right  to  claim  a  share  in  the  profits.  Morrill  v. 
Morrill  (Mich.  1904),  loi  N.  W.  Rep.  209. 

Although  evidence  as  to  the  plaintiff's  understanding 
of  a  contract  is  inadmissible  to  vary  the  terms  of  the  con- 
tract, it  is  admissible  to  meet  a  charge  of  fraud  and  to 
show  his  good  faith.  Sloan  v.  Rose,  loi  Va.  151,  43  S. 
E.  329. 
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Conversations  with  the  grantor  in  a  deed  prior  to  its 
execution,  not  known  to  the  other  parties  thereto,  are  not 
admissible  to  determine  its  construction  where  the  deed 
was  not  executed  in  reference  thereto.  Perkins  v.  Brinkley, 
133  N.  C  348,  45  S.  E.  652. 

Tax  deed.  Where  a  sheriff's  tax  deed  wrongly  de- 
scribed the  land  in  question,  extrinsic  evidence  to  prove  the 
intent  of  the  sheriff  to  describe  the  land  in  question  is  in- 
admissible since  he  had  no  interest  in  the  land  and  in  a 
sheriff's  sale  the  owner  of  the  land  intends  nothing.  Talley 
V.  Schlabitz,  180  Mo.  231,  79  S.  W.  162. 

Lost  deed.  It  was  held  that  to  prove  the  contents  of 
a  deed  which  was  alleged  to  be  lost  it  was  not  competent 
to  introduce  in  evidence  "a  paper  writing  signed  by  (the 
alleged  grantor),  but  not  under  seal,  purporting  to  convey 
the  land  *  *  *  which  bore  dates  as  of  *  *  *  1895* 
but  was  not  proved  and  registered  until  1887.  There  was 
annexed  to  and  proven  and  registered  with  this  deed  a 
memorandum  as  follows  "The  above  is  a  duplicate  of  a 
deed  heretofore  executed  by  me  to  W.  S.  H.  and  his  heirs 
for  the  said  lands,  which  deed  was  lost  before  it  was  regis- 
tered. This  is  a  duplicate  of  the  same  tenor  and  date  as 
near  as  I  can  make  it."  Johnson  v.  Case,  132  N.  S.  795, 
44  S.  E.  617.  Superior  Court  rule  42  (Civ.  Code,  §  5673) 
is  restricted  to  cases  where  the  lost  .deed  or  instrument  is 
one  "between  the  parties  litigant."  Cox  v.  McDonald,  118 
Ga.  414,  45  S.  E.  401. 

Sec,  202.  Parol  evidence — Maps — Surveys  and  sur- 
veyors* declarations.  A  map  is  inadmissible  to  show  the 
land  included  in  a  deed  in  the  absence  of  proof  as  to  the 
date  of  the  making,  or  that  it  was  in  existence  at  the  time 
of  the  making  of  the  deed  or  referred  to  by  the  parties 
therein.  Perkins  v.  Brinkley,  133  N.  C.  348,  45  S.  E.  652. 
Surveyor's  declarations.  The  rule  as  to  admissibility 
of  parol  evidence  to  show  the  location  of  a  patent,  and  that 
course  and  distance  given  in  the  patent  must  give  way  to 
marks  found  on  the  ground  or  the  actual  location,  does 
not  apply  so  as  to  admit  a  surveyor's  declarations  of  his 
intention  to  adopt  a  certain  spot  as  a  corner  in  his  survey, 
made  when  the  survey  had  not  yet  been  taken,  and  where 
the  surveyor  subsequently  in  his  report  adopted  a  different 
comer,  which  was  embodied  in  the  description  in  the  pat- 
u-ss 
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cnt.  Ratliff  et.  al.  v.  May  et.  al.  (Ky.  1905),  84  S. 
W.  731.  Declarations  of  a  surveyor  employed  by  testator 
to  measure  and  divide  land,  as  to  the  presence  of  plaintiff  at 
time  of  survey,  testator's  statements  to  the  surveyor  con- 
cerning the  division,  etc.,  are  admissible  for  the  purpose 
of  determining  the  location  of  the  bounds  of  the  disputed 
tracts,  in  a  suit  to  compel  specific  performance  of  testator's 
contract  to  devise  the  same.  Price  v.  Price  et.  al.,  133  N.  C. 
494,  45  S.  E.  855. 


EXECUTION  SALES 

Redemption  from  execution  sale,  see  post,  §  527. 

Sec.  203.  What  may  be  levied  upon.  Under  Ky.  St. 
1903,  §  1709  and' §  1684,  equities  of  redemption  may  be 
levied  upon.  Ebelhaar  v.  Tennelly  (Ky.  1904),  80 
S.  W.  459.  To  enable  the  entire  estate  to  be  sold,  under 
a  levy  upon  an  equity  of  redemption,  the  consent  of  plain- 
tiff in  fi-fa,  as  well  as  that  of  mortgagor  and  mortgagee,  is 
necessary.  Milner  v.  I.  H.  Pitts  &  Son,  117  Ga.  794,  45  S. 
E.  67. 

Since  where  a  will  gives  property,  after  the  death  of 
testator's  widow  to  the  executor  to  be  distributed  among 
the  children  of  their  children  in  a  manner  prescribed,  the 
title  thereto  vests  in  the  executor,  no  seizure  or  levy  of  a 
son's  interest  therein  is  possible,  the  sons  being  without 
interest,  and  such  a  levy  will  be  void  though  notice  of  the 
levy  was  posted  upon  the  property  and  shown  the  executor, 
he  being  in  possession ;  and  in  the  absence  of  notice  to  the 
son,  or  waiver  thereof  by  him,  the  judgment  has  no  validity. 
Harris  et.  al.  v.  Kittle,  119  Ga.  29,  45  S.  E.  729. 

Where  a  widow  was  entitled,  as  dower,  to  an  undi- 
vided one-third  interest  in  fee  in  lands  left  by  her  husband, 
execution  against  one  of  the  heirs  of  the  widow  could,  after 
her  death,  be  levied  on  the  interest  of  such  heir  in  this  un- 
divided one-third,  although  the  widow's  share  had  not  been 
assigned  at  the  time  of  her  death.  Beyerly  v.  Sherman  (la. 
1905),  102  N.  W.  Rep.  157. 

An  execution  commanding  the  marshal  to  levy  gener- 
ally upon  the  goods  and  chattels,  lands  and  hereditaments 
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''of  the  estate  of"  M.  is  void  for  uncertainty  in  neither 
designating  a  specific  person  as  owner,  nor  specifying  any 
particular  property;  the  "estate  of  M,"  not  being  the  name 
of  a  natural  person  or  imparting  a  partnership  or  corpora- 
tion.   Miller  v.  Brooks  (Ga.  1904),  47  S.  E.  646. 

Section  3049,  Land  &  H.,  Arkansas  Digest,  with  regard 
to  property  subject  to  execution  was  construed  and  it  was 
held  that  the  property  of  a  public  library  corporation  which 
merely  holds  the  naked  legal  title,  the  beneficial  interest  be- 
ing in  the  public,  was  exempt  from  execution.  Upon  re- 
hearing the  decision  was  affirmed  with  two  judges  dissent- 
ing. Woman's  Christian  Nat.  Library  Assn.  Fordyce 
(Ark.  1905),  86  S.  W.  417.  Section  3909,  Kirby's 
Arkansas  Digest,  with  regard  to  real  estate  exempt  from 
execution  construed.  Harris  v.  Henry  (Ark.  1905),  86  S. 
W.  666. 

Sec.  204.  Sufficiency  of  levy — Curing  defects  in — 
Effect  of  levy.  A  levy  is  void  for  uncertainty  when  it 
describes  a  lot  by  number  only,  without  reference  to  ward, 
etc.,  there  being  several  lots  of  that  number  in  the  city.  Mil- 
ler V.  Brooks  (Ga.  1904),  47  S.  E.  646.  Where  the 
levy  does  not  specifically  designate  the  land  levied  on  as 
the  property  of  one  of  the  defendants,  there  being  several 
of  the  latter,  the  ommission  is  fatal ;  and  a  claimant  to  the 
land  is  not  estopped  to  set  up  the  defect  in  the  entry  be- 
cause of  having  interposed  his  claim,  though  the  claim  affi- 
davit recited  that  the  property  had  been  levied  on  as  that 
of  a  certain  named  one  of  the  defendants.  Cooper  v.  Year- 
wood,  119  Ga.  44,  45  S.  E.  716. 

Where  an  execution  is  issued  from  one  county  to  be 
levied  on  land  in  another,  the  judgment  not  being  dormant, 
a  transcript  thereof  need  not  be  docketed  in  the  latter 
county.    Evans  v.  Aldridge,  133  N.  C.  378,  45  S.  E.  772, 

A  defect  in  an  execution  levy,  the  body  of  which  was 
written  by  the  deputy  sheriff,  cannot,  after  the  death  of  the 
sheriff,  be  amended  by  such  deputy,  he  being  still  living 
but  no  longer  in  office.  Miller  v.  Brooks,  (Ga.  1904), 
47  S.  E.  646.  In  New  Jersey  an  insufficient  levy  can- 
not be  fortified  or  perfected  by  a  levy  made  after  the  re- 
turn day  of  the  execution.  Canfield  et.  al  v.  Browning  et. 
al.,  69  N.  J.  L.  553,  55  Atl.  loi.  A  case  also  discussing  suf- 
ficiency of  description  in  a  levy  to  fasten  an  execution  lien. 
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If  an  execution  against  a  principal  and  sureties  is 
levied  on  the  principal's  property  and  the  latter  is  found 
subject,  the  sureties  will  be  discharged  from  the  execution 
to  the  amount  of  the  value  of  the  property  by  the  irregular 
receipt  by  the  creditor  of  a  sum  less  than  its  value  in  ex- 
change.   Ward  V.  McLamb,  ii8  Ga.  8ii,  45  S.  E!  688. 

A  sheriff's  return  on  his  execution  that  the  price  of 
land  sold  by  him  thereunder  has  been  paid,  concluded  all 
question  as  to  that  matter.  Mason  v.  Perkins,  180  Mo.  702, 
79  S.  W.  683. 

Lapse  of  time.  Though  after  the  lapse  of  20  years  a 
judgment  may  no  longer  be  enforced  by  execution,  it  may 
still  be  proved  against  the  judgment  debtor's  estate.  Ex 
parte  Goldsmith  (S.  C.  1904),  47  S.  E.  984.  Under 
Civ.  Code  1895,  §§  3761,  3762,  the  dormancy  statute  will 
not  be  arrested  by  an  officer's  entry  upon  an  execution  is- 
sued upon  a  judgment  of  a  justice's  court,  even  as  between 
the  parties  thereto,  unless  the  entry  be  recorded  in  the 
county  where  defendant  dwells,  upon  the  execution  docket 
of  the  superior  court.  Smith,  Barry  &  Co.  v.  Bearden,  117 
Ga.  822,45  S.  E.  59. 

Sec.  205.  What  passes  at  sale — ^Rights  and  liabilities 
of  purchaser — Transfer  of  rights — ^Appeal.  N.  H.  Pub.  St. 
1901,  c.  233,  §  13,  pro'\;iding  that  all  of  a  debtor's  interest 
in  real  estate  levied  on  passes  by  a  duly  recorded  levy  as 
aganist  all  persons,  construed.  Butler  v.  Wheeler 
(N.  H.  1904),  59  Atl.  935.  A  plaintiff  who  purchases 
real  estate,  attached  by  him,  at  the  sheriff's  sale,  takes  the 
same  charged  with  all  the  rights  and  equities  which  exist 
against  the  defendant,  even  those  in  parol.  'Beidler  v. 
Beidler,  71  Ark.  318,  74  S.  W.  13. 

Liability  of  a  purchaser  at  an  execution  sale  for  taxes. 
Omaha  Savings  Bank  v.  City  of  Omaha  (Neb.  1903), 
95  N.  W.  593.  A  purchaser  at  execution  sale  is  not 
entitled  to  possession  as  against  the  judgment  debtor  or 
his  succesor  in  interest  prior  to  the  expiration  of  the  period 
of  redemption.  Man,  Sadler  &  Co.  v.  Kearney,  143  Cal. 
506,  77  P.  411.  A  purchaser  at  execution  sale  is  not  entitled 
to  have  a  receiver  appointed  to  take  charge  of  the  crops 
upon  the  land  prior  to  the  expiration  of  the  period  of  re- 
demption. Man,  Sadler  &  Co.  v.  Kearney,  143  Cal.  506, 
77  P-  411. 
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Transfer.  Held  in  Georgia  that  a  tax  execution  cannot 
legally  be  transferred  by  the  collector  in  counties  of  under 
75,000  population.  Hill  v.  Georgia  State  Building  &  Loan 
Ass'n.  (Ga.  1904),  47  S.  E.  897.  To  constitute  a  binding 
transfer  of  a  fi-fa,  a  written  assignment  is  necessary.  Jones 
V.  Hightower,  117  Ga.  749,  45  S.  E.  60. 

Priorities — Adverse  claims.  Under  Acts  1899,  p.  54, 
c.  29,  where  an  execution  is  levied  and  returned,  but  is  not 
docketed  or  filed,  and  subsequently  is  withdrawn  from  the 
office,  a  purchaser  whose  deed  is  registered  after  the  re- 
turn of  the  execution  is  entitled  to  priority,  though  the  exe- 
cution be  thereafter  returned  again  and  duly  filed  and 
docketed.  Thompson  v.  Blanks  et.  al.  (Tenn.  1905), 
84  S.  W.  804.  Neb.  Code  Civ.  Proc,  §  491c,  relating 
to  certificates  of  prior  liens  in  execution  sales  construed. 
Northwestern  Mut.  Life  Ins.  Co.  v.  Marshall  (Neb. 
I9o0>  95  N.  W.  357.  Where  property  claimed  as 
against  a  levying  officer  by  a  person  giving  the  officer  a  forth- 
coming bond,  is  subsequently  taken  by  the  same  officer 
under  a  proceeding  instituted  by  another  creditor  having  a 
superior  lien,  such  taking,  being  a  taking  by  law,  which 
the  obligor  could  not  prevent,  is  not  a  breach  of  the  bond, 
nor  is  the  obligor  liable  for  a  failure  thereafter  to  produce 
the  property  according  to  its  condition.  Floyd  v.  Cook  et. 
al.,  118  Ga.  526,  45  S.  E.  441.  Where  two  different  claims 
are  filed  on  the  levy  of  an*  execution  op  two  tracts  of  land, 
each  claimant  claiming  one  tract,  no  merger  of  the  two 
cases  results  from  their  being  tried  together  with  the  con- 
sent of  all  parties ;  and  a  dismissal  of  the  levy  as  excessive,  but 
one  order  to  this  effect  being  given,  operates  as  such  an 
order  in  each  case,  to  which  a  bill  of  exception  in  each  case 
may  be  taken  by  the  plaintiff,  though  he  cannot  by  a  single 
bill  attack  the  ruling  in  both  cases  ,and  such  a  bill  will  be 
dismissed  for  want  of  jurisdiction.  Valdosta  Guano  Co.  v. 
Hart  et.  al.  (Ga.  1904),  47  S.  E.  212. 

Where  a  grantee  of  land  fails  to  record  his  deed  and 
a  creditor  levies  upon  the  land  but  sale  under  execution  is 
not  made  until  after  the  deed  is  recorded  the  grantee  is 
entitled  to  have  the  sale  annuled.  Spring  v.  Raymond,  134 
Mich.  84,  95  N.  W.  1003. 

Where  a  judgment  was  recovered  against  "the  legal 
owner  of  land,  who  sold  it  and  conveyed  it,  but  appeared 
by  the  record^  in  regular  chain  of  title,  to  be  still  the  owner 
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when  the  execution  was  levied,"  it  was  held  that  "the  title 
was  still"  in  the  legal  owner,  "as  to  this  judgment,  and 
the  purchaser  at  tlie  execution  sale  acquired  the  title  to  the 
land."    Hart  v.  Gardner,  8i  Miss.  650,  33  So.  497. 

Rights  of  purchaser  where  sale  set  aside.  Under  la. 
Code,  §  4034,  one  purchasing  real  estate  at  sheriff's  sale 
may  recover  from  the  judgment  creditor  the  amount  paid 
if  the  sale  is  set  aside  at  the  instance  of  the  owner  of  the 
real  estate,  if  he  has  no  actual  knowledge  of  the  facts  which 
show  that  the  judgment  is  not  a  valid  lien,  even  though 
he  has  information  sufficient  to  put  him  on  inquiry.  Where 
the  sale  is  set  aside  on  the  ground  that  the  property  is  a 
homestead  the  purchaser  is  not  estopped  to  demand  the 
return  of  the  purchase  money  by  the  judgment  creditor  by 
the  fact  that  he  (the  purchaser)  resisted  the  setting  aside 
of  the  sale  on  the  ground  that  the  property  was  not  a  home- 
stead.   Rosenberg  v.  Hawker  (la.  1905),  103  N.  W.  Rep. 

781. 

Appeal,  Where  defendant  to  the  levy  of  several  sepa- 
rate executions,  whose  sum  was  over  $200,  filed  a  single 
claim,  and  on  appeal  from  the  decision  of  the  justice's  court 
in  favor  of  the. claimant,  the  superior  court  refused  a  motion 
to  dismiss  the  appeal  on  the  ground  that  the  aggregate  of 
the  execution  was  beyond  the  lower  court's  jurisdiction 
and  granted  a  motion  to  dismiss  the  claim;  held,  that  al- 
though the  judgment  below  was  a  mere  nullity,  so  that  the 
appeal  might  properly  have  been  dismissed,  yet  the  dis- 
missal of  the  claim  was  proper,  since  one  claim  could  not 
be  interposed  to  the  levy  of  several  executions  of  different 
persons,  and  the  judgment  so  dismissing  it  would  not  be 
reversed,  since  the  result  of  the  other  course  would  have 
been  the  same.  W.  A.  Miller  &  Co.  v.  Mattox  et.  al.,  118 
Ga.  269,  45  S.  E.  237. 

Sec.  206.  Validity  of  sale — Setting  aside.  A  sheriff's 
sale  upon  an  execution  issued  upon  a  transcript  of  the 
judgment  of  the  justice  court,  when  such  transcript  is  im- 
properly filed,  is  void  and  constitutes  a  cloud  on  the  title 
which  may  be  removed  by  setting  aside  such  deed.  Mer- 
rick V.  Cartetr,  205  111.  73,  68  N.  E.  Rep.  950. 

Objections  to  the  validity  of  an  execution  sale  on  the 
ground  that  the  execution  did  not  carry  the  seal  of  the 
court  held  sufficient  for  such  sale  was  validated  by  Act 
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March  2,  1899  (Mont.  Sess.  Law  1899,  p.  145).    Burton  v. 
Kipp,  30  Mont.  i75,  76  P.  563. 

Sale  on  execution  by  sheriff  held  void  in  absence  of 
compliance  with  Rev.  St.  1899,  §  3617,  requiring  the  ap- 
pointment of  appraisers  to  appraise  and  set  apart  the  home- 
stead when  the  latter  has  not  been  designated  or  chosen. 
Reed  Bros.  v.  Nicholson  Mo.,  88  S.  W.  71. 

The  fact  that  a  debtor  has  taken  personal  property  as 
well  as  land  which  is  taken  and  sold  for  his  debts  does  not 
invalidate  the  sale  of  the  land.  Allen  v.  Farley  (Ky.  1903), 
76  S.  W.  Rep.  538. 

As  basis  of  title.  A  plaintiff  in  execution  who  pur- 
chases property  of  the  non-resident  judgment  debtor  at  the 
execution  sale,  must  show  that  a  valid  judgment  existed, 
and  hence  must  show  personal  appearance  by  the  defend- 
ant or  publication  of  summons  upon  him.  Evans  v.  Ald- 
"dge,  133  N.  C.  378,  45  S.  E.  772.  Where  a  sheriff's  sale 
forms  one  of  the  links  in  a  chain  of  title  under  which  a 
grantee  claims  he  is  charged  with  notice  of  any  fact  show- 
ing want  of  jurisdiction  in  the  court  making  or  ordering 
the  sale  especially  in  case  of  a  void  judgment  where  the 
record  shows  its  validity.  Albers  v.  Kozeluh  (Neb.  1903), 
94  N.  W.  521. 

Gross  inadequacy  of  prices  is  not  per  se  ground  for  set- 
ting aside  a  sale,  unless  fraud  is  proven,  though  it  be  evi- 
dence of  fraud  other  and  corroborating  evidence  must  be 
coupled  therewith.  Palmour  v.  Roper  et.  al.,  119  Ga.  10, 
45  S.  E.  790.  The  sale  of  real  estate  to  satisfy  an  execution 
will  be  set  aside  at  the  suit  of  the  owner  if  it  be  shown  that 
the  purchaser,  who  bought  the  property  for  $14,  was  one 
of  the  appraisers,  and  placed  upon  it  a  value  of  $20  when 
it  was  proved  to  be  worth  from  $150  to  $200.  Hamilton  v. 
Perry  (Ky.  1903),  76  S.  W.  Rep.  52.  It  was  held 
that  mere  "inadequacy  of  the  bid  at  execution  sale"  can- 
not "be  invoked  to  destroy"  a  subsequent  grantor's"  title 
on  the  ground  that  this,  per  se,  put  him  on  notice.  Neither 
is  he  charged  with  notite  of  a  trust  deed  executed  'by  any 
other  person  than  those  in  the  regular  chain  of  title.  It 
was  said  such  a  deed  "hung  out  in  the  air  like  Mahomet's  cof- 
fin, and  did  not  touch  the  records  an)rwhere,  so  far  as"  the 
regular  chain  of  title  was  concerned.  Hart  v.  Gardner,  81 
Miss.  650,  33  So.  442. 
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Sec.  207.  Sale  in  parcels  or  in  solido.  The  fact  that  a 
deed  given  to  secure  debts  describes  the  property  con- 
veyed by  lot  number  only  does  not  as  a  matter  of  law  im- 
port a  conveyance  of  the  land  in  separate  parcels  so  as  to 
be  in  effect  a  mandate  to  the  sheriflf  to  sell  the  land  in  par- 
cels, and  not  in  bulk  on  execution;  the  determination  of 
the  question  whether  the  property  shall  be  sold  by  bulk  or 
in  parcels  being  for  the  court  in  the  absence  of  express  pro- 
vision, and  being  also  properly  left  by  the  court  within  the 
discretion  of  the  person  appointed  'to  make  the  sale,  the 
object  of  the  sale  being  to  realize  the  largest  possible 
amount  therefrom.  Palmour  v.  Roper  et,  al.,  119  Ga.  10, 
45  S.  E.  790.  A  sheriff  at  the  suit  of  unsecured  creditors 
may  be  restrained  from  selling  land  in  bulk  under  a  mort- 
gage fi-fa  and  a  general  execution,  both  issued  in  favor  of 
the  same  person,  where  it  appears  that  the  land  forming  the 
debtor's  sole  property  is  a  large  area,  containing  valuable 
gold  mine^,  etc.,  and  consists  of  different  parcels  and  lots 
laid  off  before  the  judgment,  and  that  it  can  be  sold  in  bulk 
only  at  a  great  sacrifice,  in  consequence  of  which  the  unse- 
cured creditors  will  be  unable  to  realize  from  their  own 
claim,  Reynolds  &  Hamby  Estate  Mortg.  Co.,  Limited, 
et.  al.  V.  Kingsberry  et.  al.,  118  Ga.  154,  45  S.  E.  235. 

Sec.  208.  Sheriff's  deed.  It  was  held  that  under 
Kirby's  Arkansas  Digest,  section  3298,  a  sheriff's  deed  con- 
veying interest  of  the  L  Company  does  not  pass  the  inter- 
est of  L  personally  despite  proof  that  L  was  doing  business 
under  the  name  of  the  L  Co.  and  that  the  judgment  was 
based  on  a  note  signed  by  L  personally.  The  deed  is  void. 
Landon  v.  Morris  (Ark.  1905),  869  S.  W.  673.  A* 
clerical  error  as  to  the  date  of  the  recording  of  a  sheriff's 
deed  at  an  execution  sale  effects  no  one  except  innocent 
purchasers  for  value  without  notice,  since  when  it  is  deliv- 
ered it  relates  back  to  its  execution.  Mason  v.  Perkins, 
180  Mo.  702,  79  S.  W.  683. 

Sec.  209.  Equitable  relief.  A  creditor  holding  unsatis- 
fied executions  against  a  husband  and  wife  may  proceed  in 
equity  to  have  the  lands  belonging  to  the  wife's  general  estate 
previously  conveyed  to  her  by  trust  deed  to  secure  other 
debts,  sold  to  discharge  such  debts,  and  to  have  the  surplus 
appropriated  to  the  payment  of  his  own  claims,  such  pro- 
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cecding  not  being  virtually  a  new  suit,  but  merely  in  aid 
of  the  legal  remedy.  Piano  Mfg.  Co.  v.  Schell  et.  al.  (Tenn. 
1905),  84  S.  W.  807. 

An  execution  sale  will  not  be  enjoined  in  favor  of  one 
having  an  option  to  purchase  the  land  for  the  question  of 
title  between  him  and  a  purchaser  at  the  execution  sale 
can  be  determined  in  an  action  at  law.  White  v.  Smith, 
(N.  J.  Eqt.  1904),  58  Atl.  817.  It  was  held  that  where 
a  plaintiff  asks  equity  to  relieve  him  from  an  oppressive 
levy  and  admits  that  part  of  the  execution  is  .justly  due, 
he  must  tender  into  Court  the  amount  he  admits  is  due. 
An  execution  on  specific  property  not  capable  of  division 
may  be  levied  upon  the  whole  property,  although  its  value 
is  much  larger  than  the  execution.  Wilkinson  v.  Holton, 
119  Ga.  557,  46  S.  E.  620. 

Sec  210.  Distribution  of  surplus  proceeds  of  sale. 
Under  Pa.  Act,  Feb.  24,  1834,  §  33  (P.  L.  79),  providing 
for  the  distribution  of  the  surplus  realized  from  the  exe- 
cution sale  of. a  decedent's  lands  to  pay  debts  the  proceeds 
of  a  sheriff's  sale  of  decedent's  land  made  17  years  after 
his  death  under  foreclosure  of  a  mortgage  given  by  him 
are  to  be  distributed  to  the  devisees  or  their  'mortgagees 
and  not  to  the  executor.  Fidelity  Ins.  Trust  &  Safe  De- 
posit Co.  V.  Sampson,  209  Pa.  214,  58  Atl.  273. 
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Sec.  21  !•  Powers  of  in  general.  In  Nebraska,  admin- 
istrators are  regarded  as  public  officers,  so  that  persons 
contracting  with  them  are  expected  to  know  the  extent  of 
their  powers.  Henry  v.  Henry  (Neb.  1905),  103  N.  W. 
Rep.  441. 

Power  to  mortgage.  Administrators  and  executors  are 
given  power  to  mortgage  their  decedent's  estates  by  Conn. 
Acts  of  1905,  ch.  169.  County  courts  are  authorized  to  em- 
power executors,  administrators,  and  guardians  to  mort- 
gage real  estate  by  Neb.  Laws  of  1905,  ch.  62.  Power  is 
given  in  a  will  held  sufficient  to .  authorize  a  mortgage  of 
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real  estate  by  the  executor.    Taliaferro  v.  Thornton's  Exr., 
(Ky.  1904),  80  S.  W.  1097. 

Investment.  Under  N.  J.  P.  L.  1902,  p.  700,  c.  240, 
where  a  testator  directed  his  trustees  to  invest  under  New 
York  laws  but  they  were  not  to  take  for  two  years,  the 
executors  were  entitled  to  invest  in  New  York  city  mort- 
gages and  were  not  obliged  at  their  own  expense  to  convert 
the  mortgages  into  cash  on  turning  the  estate  over  to  the 
trptees.  Macy  v.  Mercantile  Trust  Co.  (N.  J.  Eq.  1904), 
59  Atl.  586. 

To  protect  property  of  estate.  Where  an  executrix 
purchased  land  with  funds  belonging  to  the  estate  and  a  - 
highway  was  laid  out  across  the  land,  the  executrix  was 
held  to  be  entitled  to  enjoy  and  protect  the  land  as  against 
all  the  world  except  those  beneficially  interested,  so  that 
she  was  entitled  to  receive  the  whole  compensation  to  be 
made  for  the  taking.  Cedar  County  v.  Lammers  (Neb. 
190^),  103  N.  W.  Rep.  433. 

To  release  judgment  lien.  In  the  absence  of  fraud,  col- 
lusion or  wasting  of  the  assets  of  the  estate,  an  executor 
may  release  a  judgment  which  is  a  lien  on  real  property. 
McCleary  v.  Chipman,  32  Ind.  App.  489,  68  N.  E.  320. 

A  court  cannot  direct  an  executor  as  to  the  distribu- 
tion of  realty  where  the  executor  is  not  charged  under  the 
will  with  any  trust  or  power  as  to  the  real  estate.  Kid- 
der's Exors.  V.  Kidder  (N.  J.  Eq.  1903),  56  Atl.  154. 

Declarations  of  an  executor  that  a  fi-fa  is  his*own  prop- 
erty, not  accompanying  any  act  on  his  own  part,  even  if 
admissible  to  show  possession  adverse  to  the  estate,  are 
inadmissible  to  show  title ;  as  an  executor  cannot  acquire  title 
by  holding  adversely  to  the  estate.  Dozier  et,  al.  v.  Mc- 
Whorter  et.  al.,  117  Ga.  786,  45  S.  E.  61. 

Where  an  estate  is  left  to  executors  in  trust  to  pay  a 
certain  part  of  the  income  to  beneficiaries  for  life  and  at 
their  death  the  entire  estate  to  go  to  others  the  executors 
are  not  personally  entitled  to  the  undevised  balance  of  the 
income  but  it  belongs  to  the  body  of  the  estate.  Townsend 
v.  Wilson,  77  Conn.  411,  59  Atl.  417. 

Sec.  212.  Rights  of  action — Designation  as  individ- 
ual or  in  representative  capacity.  A  judgment  in  form 
of  "A,  executor  of  B,"  in  prima  facie  A's  individual 
property;  but  this  presumption  may  be  overthrown  by 
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proof  that  the  beneficial  interest  therein  belongs  to  the 
estate.  Dozier  et  al.  v.  McWhorter  et.  al.,  117  Ga.  786, 
45  S.  E.  61.  A  suit  brought  oft  a  promissory  note  against 
a  defendant  described  as  "J*  G.,  administrator,"  the  note 
being  signed  "E.  G.  estate,  J.  G.  administrator,"  and  con- 
taining the  words  "I  promise  to  pay,"  is  against  J.  G.  in- 
dividually, and  not  in  his  representative  capacity,  as  ordi- 
narily an  executor  or  administrator  cannot  bind  the  estate 
by  a  promissory  note,  and  the  presumption  is  against  his 
intention  so  to  do  unless  from  the  terms  of  the  note  the 
contrary  appears.  Glisson  v.  E.  A.  Weil  &  Co.,  117  Ga. 
842,  45  S.  E.  221.  Held,  on  the  same  facts  that  a  plea  of 
"plene  administrarit."  reciting  "Now  comes  J.  G.,  administra- 
tor, the  defendant,"  etc.,  is  a  plea  by  the  individual,  and 
this  plea  having  been  stricken  out  on  demurfer  and  judg- 
ment entered  against  J.  G.  individually,  the  defendant,  ac- 
cording to  the  provisions  of  the  note,  was  liable  for  attor- 
neys' fees  under  Act,  Dec.  12,  1900  (Acts  1900,  p.  53,  Van 
Epp's  Code  Supp.,  §  6185),  in  force  at  the  time  of  its  exe- 
cution. Glisson  v.  E.  A.  Weil  &  Co.,  117  Ga.  842,  45  S. 
E.  221. 

To  set  aside  tax  lien.  It  was  held  that  an  administra- 
tor of  a  succession  can  stand  in  judgment  to  set  aside  a  tax 
suit  and  have  the  property  brought  back  into  the  succession 
to  pay  its  debts.  Assessments  may  be  made  in  the  name 
of  the  person,  dead  or  alive,  who  appears  as  the  owner  on 
the  books  of  the  conveyance  office.  Succession  of  Williams 
V.  Chaplain,  1 12  La.  1075,  3^  So.  859. 

Suits  by  creditors  for  executor.  Suits  by  the  creditors 
against  debtors  to  a  decedent's  estate  will  be  allowed  in 
special  cases,  as  when  the  executor  refuses  to  prosecute 
a  claim,  being  in  collusion  with  the  debtors ;  though  in  gen- 
eral such  suits  can  be  brought  only  by  the  personal  repre- 
sentative. Matheny  et.  al.  v.  Ferguson  (W.  Va.  1904),  47 
S.  E.  886. 

Suit  in  equity  to  adjust  claims  of  creditors.  Though 
an  executor  or  administrator  may,  in  case  of  necessity 
where  the  affairs  of  the  decedent  are  in  such  confusion  that 
it  would  be  unsafe  for  him  to  attempt  the  work  of  admin- 
istration unaided,  apply  to  a  court  of  equity  for  aid,  and 
bring  suit  against  all  creditors  of  the  decedent  with  a  view 
to  effecting  a,  final  settlement  of  their  claims,  no  case  call- 
'^  for  equitable  relief  is  made  out  by  allegation  that  the 
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decedent's  co-surety  upon  an  official  bond  demands  a  large 
contribution  from  the  estate  towards  the  sum  he  was  com- 
pelled to  pay  out  under  a  judgment  rendered  thereon,  and 
that  the  legatees  are  urgently  demanding  their  legacies 
and  threatening  suit;  and  that  the  executor  or  adminis- 
trator is  at  a  loss  how  to  proceed,  and  prays  that  the  val- 
idity of  the  co-surety's  claim  be  adjudicated  (as  the  legacies 
might  safely  be  paid,  proper  refunding  bonds  from  the 
legatees  being  taken)  Hanna  et.  al  v.  Galford  et.  al  (W.  Va. 
I904),47S.  E.  359. 

Lapse  of  time.  It  was  held  that  the  right  of  action  to 
recover  the  purchase  money  on  land  sold  vested  in  the  ad- 
ministrator, not  the  heirs  of  the  deceased  seller,  but  as  un- 
der the  terms  of  the  contract  made  in  l88o  the  money  was 
due  upon  the  settlement  of  the  disputed  title  and  the  own- 
ership was  not  in  fact  settled  till  1901,  there  had  been  an 
unreasonable  delay  and  suit  was  barred.  Bryant  v.  At- 
lantic Coast  Line  R.  Co.,  119  Ga.  607,  46  S.  E.  828. 

Sec.  213.  Suits  against.  Where  judgments  against  an  ^ 
administrator  have  been  obtained  by  the  heirs,  de  bonis  testa^ 
toris  and  de  bonis  propriis,  he  can  no  longer  be  sued  for  the 
same  cause  of  action  upon  his  bond.  Ross  et.  al  v.  Battle 
et.  al.,  117  Ga.  877,  45  S.  E.  252.  Where  a  resident  adminis- 
trator is  no  longer  liable  upon  his  bond  to  the  heirs  at  law 
by  reason^  of  a  personal  judgment  already  obtained  against 
him,  a  proceeding  against  him  and  his  non-resident  sure- 
ties must  be  dismissed  as  to  the  sureties  also.  Ross  et.  al. 
V.  Battle  et.  al.,  117  Ga.  877,  45  S.  E.  252. 

Absence  of  administrator.  Code  1887,  §  2933,  suspend- 
ing the  statute  against  debtors  during  the  period  of  de- 
parture from  the  state,  etc.,  does  not  enable  an  action  other- 
wise barred  to  be  brought  against  an  administrator  who  has 
never  been  a  resident.  Kesterson  v.  Hill,  loi  Va.  739,  45  S. 
E.  288. 

Erroneous  payment.  Where  the  other  heirs  of  a  dece- 
dent are  aware  that  an  administrator  is  paying  over  a  por- 
tion of  the  funds  of  the  estate  to  a  person  actually  not  en- 
titled to  any  share  but  never  agree  thereto,  and  are  ignorant 
that  the  recipient  has  no  real  claim,  and  suppose  that  the 
payment  is  made  in  due  course  of  administration,  they  are 
not  estopped  from  afterward  characterizing  such  payment 
as  illegal  and  from  demanding  an  accounting  and  settle- 
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ment  on  the  basis  of  lawful  distribution,  but  such  of  the 
heirs  as  have  inherited  from  such  recipient  any  of  such 
sums  improperly  paid,  or  have  received  them  from  such 
recipient  by  way  of  gift,  must  be  charged  with  the  value 
of  such  benefits  received  in  consequence  of  the  administra- 
tor's error.  Rusk  et.  al.  v.  Hill,  ordinary  et.  al.,  117  Ga.  722, 
45  S.  E.  42. 

Interest  Where,  though  the  indebtedness  of  an  estate 
has  been  paid  and  all  the  distributees  are  of  full  age,  the 
administrator,  for  no  good  reason,  persists  in  withholding 
the  payment  of  their  shares  forcing  them  to  resort  to  judi- 
cial proceedings  therefor,  interest  is  recoverable  from  the 
date  of  the  final  settlement  against  the  administrator  or 
his  estate.  Preston  et.  al.  v.  Davis,  Exr.,  102  Va.  178, 
45  S.  E.  865. 

Mismanagement.  A  petition  alleging  generally  mis- 
management on  the  part  of  the  executor  and  threats  by  him 
to  misappropriate  the  estate  without  specific  allegation  as 
to  any  such  acts,  is  demurrable.  Gould  v.  Glass  et.  al  (Ga. 
I904),47S.  E.  505. 

Parties.  A  surviving  executor,  admittedly  insolvent,  is 
not  a  necessary  co-defendant  in  an  action  against  his  co- 
executor's  estate  upon  a  judgment  previously  rendered  against 
them  both.  Robinett's  Admr.  v.  Mitchell  et.  al,  loi  Va.  762, 
45  S.  E.  287, 

Sec.  214.  Settlement  of  estate — Payments  made  by 
executor  or  administrator.  A  life  tenant  under  a  will,  who 
is  also  the  executrix  named  therein,  may  anticipate  and 
discharge  a  pecuniary  obligation,  to  mature  after  her  death, 
to  a  remainderman,  and  the  latter,  accepting  the  payment, 
cannot  be  permitted  to  insist  that  the  executrix  shall  again 
account  for  the  amount,  when  making  a  final  settlement  of 
the  estate.  Wheaton  v.  Pope,  91  Minn.  299,  97  N.  W.  Rep. 
1046. 

A  testator  devised  lands  in  fee  to  his  wife,  in  lieu  of 
dower  and  of  her  distributive  share  in  the  estate,  the  lands 
being,  at  the  date  of  the  execution  of  the  will,  unincum- 
bered. Afterwards  he  mortgaged  them  to  secure  his  per- 
sonal obligation.  The  will  provided  expressly  that  all  the 
testator's  debts  should  be  paid  out  of  his  personal  estate. 
The  mortgagee  did  not  prove  his  claim  in  probate  proceed- 
i^,  but  the  county  court,  by  order,  directed  the  executor 
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to  pay  the  mortgage  debt,  which  he  did.  On  this  state  of 
facts,  it  is  held  by  the  Supreme  Court  of  Nebraska,  in  an 
opinion  discussing  the  authorities  at  some  length,  that, 
upon  final  settlement  of  the  executor's  accounts,  he  is  en- 
titled to  be  credited  with  the  amount  expended  in  dis- 
charging the  mortgage.  In  re  Patrick's  Estate  (Neb. 
1904),  100  N.  W.  Rep.  939. 

When  a  will  provided  that  the  executor  should  rent 
out  and  manage  the  farm  for  the  best  interests  of  the  tes- 
tator's children,  it  was  held  that  the  executor  thereby  was 
empowered  to  carry  on  farming  operations  on  the  land 
during  his  administration.  When  in  so  doing  he  built 
barns^  stables,  hen  houses  and  a  tobacco  house,  which 
"wefe  a  permanent  improvement  to  the  property,"  the  exec- 
utor should  be  allowed  credit  in  his  account  for  their  cost 
and  for  commissions  thereon.  Lambertson  v.  Vann,  134 
N.  C.  108,  46  S.  E.  10. 

Estate  of  mortgagor.  As  to  settlement  of  the  estate 
of  a  deceased  mortgagor  under  California  Code  Civ.  Proc, 
see  In  re  McDougall's  Estate  (Cal  1905),  79  Pac.  875. 

Sec.  215.  Sale  of  real  estate — Equity  jurisdiction  over 
— Notice  to  minors.  Pa.  statutes  do  not  confer  on  an  admin- 
istrator with  the  will  annexed  power  to  make  sale  of  real 
estate  which  by  the  will  was  devised  to  the  executors  upon 
trusts  to  be  performed  by  them  not  as  executors,  but  as 
trustees.    Varick  v.  Smith  (Pa.  1904),  58  Atl.  168. 

In  equity.  Where  the  estate  of  a  deceased  is  wholly 
real  estate,  debts,  claims,  widow's  award,  and  expenses  of 
administration  must  be  paid  from  the  income  or  sale 
thereof.  Potter  v.  Clapp,  203  111.  592,  68  N.  E.  Rep.  81. 
Where  deceased's  only  estate  was  real  property  and  all 
parties  interested  in  the  estate  are  before  the  court,  a  court 
of  equity  can  adjust  all  claims  or  matters  of  difference  be- 
tween the  parties  relative  to  the  estate  and  fully  determine 
their  interests  in  the  real  estate,  rents  arising  therefrom  and 
improvements  made  thereon.  Potter  v.  Clapp,  203  111. 
592,  68  N.  E.  Rep.  81.  Where  a  testator  leaves  unproductive 
real  estate  and  not  enough  personal  property  to  pay  the 
expenses  on  the  real  estate,  so  that  the  real  estate  will  have 
to  be  sold  for  taxes,  etc.,  at  a  great  loss,  a  court  of  equity 
has  power  to  direct  a  sale  of  the  real  estate  or  any  part 
thereof,  through  a  trustee  or  otherwise,  even  though  the 
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will  gives  no  power  of  sale  and  in  fact  negatives  such  a 
power  in  any  of  the  beneficiaries.  Equity  will,  however, 
make  such  a  decree  only  where  it  is  necessary  to  preserve 
the  interests  of  the  life  tenants  and  remaindermen,  or  other 
beneficiaries  under  the  will,  and  not  merely  to  enable  a 
better  investment  of  the  money  to  be  made.  Thompson  v. 
Adams,  205  111.  552,  69  N.  E.  Rep.  Where  a  will  provides 
after  all  debts  are  paid  "I  bequeath  to  my  son  all  my  real 
estate,  I  give  to  my  wife  all  my  personal  property,"  it  was 
held  that  the  testator's  intention  was  to  have  the  debts  a 
charge  upon  the  real  estate.  Wiggins  v.  Wiggins,  65  N. 
J.  Eq.  417,  56  Atl.  148.  A  direction  by  a  testator  to  sell 
so  much  of  his  property  as  is  necessary  to  pay  oflF  any 
mortgage  indebtedness  is  mandatory  upon  a  legatee  taking 
the  use  of  the  entire  property  for  life  and  such  a  clause 
cannot  be  construed  as  optional  on  the  ground  that  a  prior 
provision  empowers  the  legatee  to  sell  certain  lots  of  land 
if  necessary  for  his  support.  Cheney's  Exor.  v.  Stafford, 
76  Vt.  16,  56  Atl.  88. 

Notice  to  minor.  For  a  discussion  of  the  right  of  an 
heir  to  have  set  aside  a  sale  of  land  made  by  the  adminis- 
tratrix of  the  ancestor's  estate  in  pursuance  of  a  contract 
made  by  the  ancestor,  the  sale  having  been  made  while  the 
heir  was  a  minor  and  no  notice  having  been  given  him,  see 
Holmes  v.  Columbia  National  Bank,  (Neb.  1903) 

97  N.  W.  Rep.  26.  Where  executors  have  paid  all  debts  and 
the  will  has  been  fully  executed,  it  was  held  that  they 
cannot  petition  for  a  sale  of  certain  minor's  interests  in 
the  real  estate  under  the  Georgia  Code  of  1895,  section 
4855  on  the  ground  of  impossibility  of  carrying  out  the 
will  as  contemplated.  Webb  v.  Hicks,  117  Ga.  335,  43  S.  E. 
738.'  Under  Wash.  Code  1881,  §§  1494,  1495  and  1497,  be- 
fore a  minor  beneficiary  under  a  will  can  be  divested  of  title 
it  is  necessary  that  the  probate  court  serve  on  the  guardian 
or  appoint  a  guardian  ad  litem  if  there  is  no  guardian.  Ball 
V.  Clothier,  34  Wash.  299,  75  Pac.  1099. 

Sec.  216.  Sales  to  pay  debts — Requisites — Statutes — 
When  petiticHi  filed.  A  petition  to  sell  real  estate  to  pay  a 
decendent's  debts  must  be  filed  within  a  reasonable  time 
after  his  death.  In  Illinois  7  years  is  the  proper  time  within 
which  application  shall  be  made.  Graham  v.  Brock,  212  111. 
579,  72  N.  E.  Rep.  825. 
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.  IV hen  sold  or  ordered.  Where  an  executor,  the  estate 
owning  no  personalty  and  owing  large  sums  on  account  of 
indorsements  and  suretyship  for  which  there  were  judgment 
liens  against  the  principal  debtor,  began  suit  to  have  the  real 
estate  applied. to  pay  the  debts,  it  was  held  that  the  lien  cred- 
itors having  become  parties  to  the  suit,  the  principal  debtors 
cannot  claim  the  benefit  of  West  Virginia  Code  1899,  section 
7,  c.  139,  which  provides  that  realty  shall  not  be  sold  unless  the 
rents  and  profits  will  not  pay  off  the  liens  in  five  years.  The 
principal  debtor's  land  should  be  applied  first  in  exoneration 
of  the  surety.  Alderson's  Adm.  v.  Alderson,  53  W.  Va.  388, 
44  S.  E.  313.  If  the  lessee  of  real  estate,  with  an  option  of 
purchase,  gives  notes  for  the  rent,  he  may  restrain  the  admin- 
istrator of  the  lessor's  estate  from  proceeding  under  an  order 
of  court  for  the  sale  of  the  estate  for  pa3mient  of  debts  until 
the  end  of  his  lease,  especially  if  no  offer  is  made  to  return  or 
cancel  the  rent  notes.  Magruder  v.  Homot,  34  South.  696, 
no  La.  585.  When  "all  the  debts  of  the  estate  had  been  paid 
by  the  devisee  under  the  will,  and  at  most  only  a  small  amount 
of  the  cost  of  administration  remained  unpaid,"  and  it  did  not 
appear  "that  funds  could  not  be  realized  from  rents  of  th^ 
property  to  pay"  such  costs,  it  was  held  that  the  Court  would 
not  authorize  the  administrator  to  sell  real  estate.  Ademson 
V.  Barker  (Ark.  1905),  85  S.  W.  239. 

Necessity  and  proof  of  debts.  A  sale  of  lands  of  a  person 
who  died  leaving  no  debts,  to  pay  the  expenses  of  administra- 
tion, is  void  though  confirmed  by  the  probate  court,  as  the 
court  thereby  oversteps  its  jurisdictional  limits.  Collins  et. 
al.  V.  Paepeke-Leicht  Lumber  Co.  (Ark.  1904),  84 
S.  W.  1044.  The  allowance  of  claims  by  the  probate  court  is 
sufficient  prima  facie  as  against  the  heirs  to  authorize  an  order 
for  the  sale  of  real  estate  by  the  administrator;  if  the  heirs 
wish  to  contest  any  of  the  claims,  they  must  introduce  evi- 
dence to  overcome  the  prima  facie  case  made  by  proof  of  al- 
lowance. Milburn  v.  East  (la.  1905),  102  N.  W. 
Rep.  1 1 16.  Complaint  to  enjoin  the  sale  of  real  estate  of  de- 
cedent to  pay  debts  is  not  demurrable  which  alleges  that  the 
land  is  only  secondarily  liable  if  at  all  and  that  it  would  be 
inequitable  to  permit  such  sale,  because  it  shows  on  its  face 
that  the  sale  is  for  the  purpose  of  paying  the  debts  of  de- 
cedent.   Demaris  v.  Barker,  33  Wash.  200,  74  P.  362. 

Who  may  ask  for.  Upon  the  failure  of  an  executor  to 
exercise  the  power  pi  sale  given  by  will,  a  creditor  may  apply 
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to  a  court  of  equity  to  compel  the  executor  to  do  so.  .  Holly  v» 
Gibbons,  176  N.  Y.  520,  68  N.  E.  Rep.  889.  It  was  held  that 
a  purchaser  of  the  interest  of  certain  liens  in  an  estate  was  not 
"a  person  interested  in  the  estate"  within  the  meaning  of  Sec- 
i  tion  150,  Missouri  Revised  Statutes  1899,  and  therefore  could 

j  not  apply  to  the  Probate  Court  for  an  order  directing  the  ad- 

ministrator to  sell  land.    As  it  appears  "upon  the  face  of  the 
record  that  the  Probate  Court"  had  no  jurisdiction,  such  sale 
is  void.    Stark  v.  Kirchgraber,  186  Mo.  633,  8  5S.  W.  868. 
I  Power  given  in  will.    Where  a  will  in  plain  terms  gives 

an  executor  power  to  sell  and  convey  testator's  property  as 
well  as  to  settle  claims,  he  takes  eo  nomine  as  a  trustee  and 
his  authority  is  not  derived  from  his  appointment  by  the  court 
I  as  executor,  but  from  the  will  itself.     Haggart  et.  al.  v.  Ron- 

ney  et.  al.  (Ark.  1905),  84  S.  W.  703.  It  was  held 
that  the  following  clause  gave  the  executrix  power  to  sell  real 
estate  belonging  to  thfe  estate  in  order  to  raise  money  to  pay 
specific  bequests : — "I  hereby  *  *  *  appoint  my  *  *  * 
wife  *  *  *  my  executrix  *  *  *  having  complete 
confidence  in  her  honesty  and  capability  to  manage  and  control 
my  estate,  and  in  carrying  out  the  bequests  *  *  *  shall 
have  power  to  sell  and  make  title  to  my  property  which  may 
become  necessary  *  *  *  without  applying  to  a  court  for 
an  '  order."  E.  O.  Shelby  Tobacco  v.  McNamara 
(Ky.  1904),  82  S.  W.  620.  A  will  provided  that  testa- 
tor's house  and  lot  should  be  rented  for  20  years  after  his  death 
and  then  divided ;  that  certain  other  lands  should  be  "disposed 
of  by  sale  or  division  as  my  executors  may  think  best,  or 
to  retain  it  for  sale  or  division  until  the  orange  trees  can  bring 
I  oranges.    I  wish  all  my  property  or  the  proceeds  of  the  same 

I  to  be  divided  into  three  parts.     *     *     *  "     Held,  That  execu- 

j  tors  were  vested  with  power  to  sell  all  the  real  estate  and  at 

!  the  expiration  of  20  years  to  divide  either  the  land  itself  or  its 

I  proceeds  in  case  of  sale.     Bedford  v.  Bedford,  1 10  Tenn.  204, 

I  75  S.  W.  Rep.  1017.    The  residuary  clause  in  a  will  was  as 

i  follows: — "I  will  that  all  the  t-^st  and  residue  of  my  estate  be 

I  equally  divided  among   [children]  in  kind  so  far  as  can  be 

I  done,  and  in  case  same  cannot  be  divided  in  kind,  I  direct  that 

F.  shall  sell  and  convey     *     *     *     all  that  cannot  be  divided 
in  kind."     Held:  That  the  testator  intended  to  leave  to  the 
discretion  of  the  executor  the  determination  of  whether  or  not 
the  land  could  be  divided  in  kind.     OflFrett  v.  Hall's  Exr., 
(Ky.  1905),  87  S.  W.  785.    Where  a  will  provided  that 

n-M 
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the  "remainder  of  my  estate  *  *  *  be  divided  into  three 
equal  parts,"  it  was  held  that  by  implication  the  executors  had 
power  to  sell  and  convey.  Smith  v..  Courtney's  Ex'rs.  (Ky. 
1905),  S.  W.  iioi. 

Petition  by  an  executor  to  sell  real  estate  held  sufficient 
under  Col.  Code  Civ.  Proc.  §  1537.  In  re  Levy's  Estate,  141 
Cal.  639,  75  P.  317.  A  demurrer  to  the  complaint  in^a  suit  by 
executors  to  have  the  decedent's  land  sold  to  pay  debts,  on  the 
ground  that  it  fails  to  state  a  cause  of  action  in  simply  alleging 
conveyances  by  some  of  the  devisees  to  a  defendant,  without 
additional  allegation  of  bad  faith,  is  properly  overruled,  (as 
the  issue  should  be  raised  by  way  of  answer  instead).  Gall- 
oway et.  al.  V.  Galloway  et.  al.,  67  S.  C.  45,  45  E.  S.  108. 

Parties,  A  devise  of  land  to  A.,  "unless  he  should  die 
without  issue,"  in  which  case  it  was  to  go  to  B.,  gives  B.  no 
interest  if  A.  survives  the  testator,  because  A.  took  a  vested  in- 
terest, so  he  need  not  be  made  a  party.  •  Where  an  executor  is 
given  power  to  sell  a  certain  farm  to  pay  debts  and  then  to 
apply  the  surplus  to  B.,  B.  takes  a  substantial  interest,  and 
therefore  should  be  made  a  party  to  all  proceedings  to  compel 
a  sale  for  the  purpose  of  paying  debts.  Holly  v.  Gibbons,  176 
N.  Y.  520,  68  N.  E.  Rep.  889.  The  trustee  in  a  deed  of  trust 
for  the  benefit  of  creditors  may  properly  join  with  the  admin- 
istrator after  the  grantor's  death  in  a  proceeding  before  the- 
clerk,  for  the  sale  to  pay  debts,  of  the  land  conveyed.  Robin- 
son V.  McDowell  et.  al.,  133  N.  C.  182,  45  S.  E.  545. 

Not  involve  freehold.  An  ordinary  petition  to  sell  real 
estate  of  a  decedent  to  pay  debts  of  the  estate  does  not  involve 
a  freehold  and  therefore  is  not  appealable  directly  to  -the  Su- 
preme Court.     Frier  v.  Lowe,  207  111.  410,  69  N.  E.  Rep.  899. 

Objections,  Where  an  administrator  applied  for  leave 
to  sell  real  estate  to  pay  debts  it  was  held  error  to  strike  out 
on  demurrer,  a  caveat  filed  by  the  heirs  denying  distinctly 
any  necessity  for  a  sale  of  the  land  to  pay  debts,  even  though 
it  admitted  the  existence  of  debts.  Finch  v.  Du  Bignon,  117 
Ga.  113,  43  S.  E.  423.  An  administrator's  application  to  sell 
lands  of  the  estate  may  be  objected  to  by  any  of  several  heirs, 
though  those  not  so  objecting  have  not  been  notified  of  such 
proceedings  or  made  parties  thereto,  and  dismissal  of  the  ob- 
jection on  such  ground  is  error.  Grant  v.  Noel  et.  al.  118  Ga. 
258,  45  S.  E.  279. 

Statutes — Enabling  and  curative.  Sales  and  mort- 
gages of  real  estate  by  executors  are  regulated  by  CoL  Laws 
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1903,  ch.  181,  Sec  90-119.  Sales  of  real  estate  by  administra- 
tors and  executors  are  regulated  by  Fla.  Laws  of  1903,  ch. 
5144,  An  order  granted  an  administrator  to  sell  wild  land  at 
private  sale,  under  Civ.  Code  1895,  §  3448,  must  be  after 
notice,  and  where  it  appears  from  the  record  that  the  order 
was  granted  on  the  day  of  the  presentation  of  the  petition,  no 
citation  or  advertisement  having  taken  place,  the  proceeding 
is  invalid,  and  a  sale  thereunder  void.  Fussell  v.  Dennard  et. 
aL,  118  Ga.  270,  47  S.  E.  247.  2  Rev.  St.  1852,  §  89,  provid- 
ing for  the  sale  of  real  estate  of  a  decedent  for  the  payment  of 
purchase  money,  interpreted.  Fry  v.  Lawson,  32  Ind.  App. 
364,  69  N.  E.  Rep.  1038.  Sec.  124  of  "An  Act  to  regulate  the 
settlement  of  the  estates  of  deceased  persons,"  approved  Mch. 
23,  1897,  relating  to  the  sales  of  property  of  such  estates,  is 
amended  by  Nev.  Laws  of  1905,  ch.  47.  Executors  and  ad- 
ministrators are  empowered  to  sell  land  bid  in  for  their  estates 
by  X.  Car.  Laws  of  1905,  ch.  342. 

Sales  of  land  by  an  executor  or  administrator  under  li- 
cense from  the  probate  court  in  which  defects  exist  are  made 
valid  by  Minn.  Gen.  Laws  of  1903,  ch.  156.  Sales  of  land  by 
executors  and  administrators  after  the  time  prescribed  by  the 
license  issued  by  the  probate  court  are  made  valid  by  Minn. 
Gen.  Laws  of  1903,  ch.  268.  Sales  of  land  by  administrators 
are  made  valid  by  N.  J.  Laws  of*  1903,  ch.  39.  Sec.  1178  of  B. 
&  Cs.  Codes  and  Statutes,  relating  to  confirmation  of  and 
curing  defects  in  sales  of  real  property  by  executors  and  ad- 
ministrators, is  amended  by  Ore.  Laws  of  1903,  p.  133.  Bal- 
linger's  Ann.  Codes  &  St.,  §6474,  enacted  in  1890,  does  not 
cure  a  sale  by  an  administrator  which  was  void  for  want  of 
jurisdiction  of  the  probate  court  by  reason  of  the  absence  of 
notice  required  by  Code  1881,  §§  1494,  1495,  1497.  Ball  v. 
Clothier,  34  Wash.  299,  75  P.  1099. 


I  Sec.  217.    Sales  to  pay  debts — Who  may  bid — Rights 

I  of  purchaser.    Where  a  decedent's  property  is  sold  to  pay 

I  debts,  his  widow  may  bid  it  in.    Reinhardt  v.  Seaman,  288  111. 

■  448,  69  N.  E.  Rep.  847.    When  land  was  not  sold  as  directed 

in  the  will  for  payment  of  debts  but  the  widow  assumed  the 

debts  and  occupied  the  land,  it  was  held  that  title  passed  to  her 

as  effectually  as  if  the  executor  had  conveyed  the  land  to  her. 

Logan  V.  Bean's  Admr.  (Ky.  1905),  87  S.  W.  11 10. 

Wliere  it  was  alleged  that  a  sale  was  made  after  an  ad- 
ministration proceeding,  brought  fraudulently  in  order  to  cheat 


§  217, 218  EXECUTORS  856 

the  plaintiff,  the  only  heir  and  a  non-resident,  it  was  held  that  ■ 
the  purchaser  at  such  administration  sale,  the  sale  being  regu- 
lar on  its  face,  was  protected,  although  he  knew  of  the  plain- 
tiff's claim  to  the  property  if  he  had  no  knowledge  of  the  fraud. 
Morrow  v.  Cole,  132  N.  Car.  678,  44  S.  E.  370. 

Sec.  218.  Validity  of  sales — Setting  aside — Requisites 
of  record.  A  judgment  authorizing  an  executor  to  sell  tes- 
tator's land  to  pay  debts  will  not  be  set  aside  where  no  defect 
IS  apparent  upon  the  face  of  -the  record,  and  no  recital' of 
ground  for  redemption  appearing  in  the  judgment,  on  the 
ground  of  the  untruth  of  the  allegations  of  fact  upon  which  it 
was  rendered,  or  of  the  estate  not  being  indebted  as  repre- 
sented. Williams  v.  O'Neal  et.  al.,  119  Ga.  175,  45  S.  E.  978. 
It  was  held  that  under  Kentucky  Civil  Code  Practice,  Section 
429,  the  Court  has  no  power  to  sell  real  estate  of  infants  to 
pay  the  debts  of  their  ancestors  until  the  personal  estate  is  ex- 
hausted and  then  to  sell  only  such  land  as  is  necessary  to  pay 
the  balance  of  the  debts.  It  was  therefore  held  that  a  sale  of 
land  when  the  record  failed  to  show  the  value  of  the  personalty 
was  void.  Anxier  v.  Clark  (Ky.  1904),  82  S.  W. 
605.  Minn.  Gen.  St.  1894,  §  4612,  construed  and  applied — 
conclusiveness  of  recital  as  to  publication  of  notice  in  order 
confirming  administrator's  sale.  Cater  v.  Steeves  (Minn. 
1905),  103  N.  W.  Rep.  885. 

Description  of  land.  An  administrator's  deed  based 
upon  a  petition  for  sale  to  the  probate  court  and  an  order  of 
court  granting  same,  neither  of  which  contains  a  description  of 
the  land  to  be  sold,  is  void.  Roberts  v.  Thompson,  174  Mo. 
378,  74  S.  W.  624.  Evidence  considered  and  held  that  a  de- 
scription of  land  by  an  administrator  in  the  sale  of  real  estate 
was  sufficient  to  pass  title.  Boslet  v.  Thomas  (Tex.  App. 
1904),  80  S.  W.  115. 

Proof  of  validity  by  parol.  Where  the  defendants  in 
ejectment  claimed  title  under  a  sale  by  order  of  a  county  judge 
on  the  application  of  an  administrator  to  pay  the  intestate's 
debts,  it  was  held  that  parol  evidence  was  competent  to  show 
that  the  schedule  of  debts  required  by  law  was  presented  to 
the  judge  but  had  since  been  lost,  and  that  therefore  the  sale 
was  valid.    Rhodus  v.  Heffernan  (Fla.  1904),  36  S.  E.  572. 

Order  of  court — Limit  of  authority.  Where,  pursuant 
to  an  order  to  sell  all  the  real  estate,  an  administrator  by  a  sale 
of  part  acquires  sufficient  funds  to  pay  off  all  charges  against 
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the  estate  and  such  sale  is  accepted  by  the  probate  court  by  its 
approval  of  the  administrator's  final  account,  the  order  does 
not  authorize  a  subsequent  sale  of  the  remaining  land.  Cole 
V.  Jerman,  yj  Conn.  374,  59  Atl.  425.  Where  an  administra- 
trix obtained  an  order  to  sell  all  lands  of  an  estate  after  setting 
aside  her  dower  land,  she  is  not  entitled  to  sell  the  reversion  in 
her  dower  land.  Oulser  v.  Robinson,  72  Ark.  339,  80  S.  W." 
227.  While  under  the  Texas  Statute,  an  administrator  has  no 
power  to  convey  land  without  a  confirming  order  by  the  court, 
a  deed  previously  made  takes  effect  upon  confirmation.  City 
of  El  Paso  v.  Ft.  Dearborn  Nat.  Bank,  96  Tex.  496,  74  S.  W. 
Rep.  21. 

Purchaser.  The  fact  that,  while  the  consideration  is 
paid  by  a  wife,  the  deed  of  the  property  is  made,  at  her  desire 
or  assent  to  her  husband,  does  not  invalidate  an  executor's  sale 
of  land,  though  the  sale  and  confirmation  was  made  to  the  wife 
at  the  onset.    Wirt  et.  al.  v.  Burgie  et.  al.  Ark.,  88  S.  W.  557. 

Adequacy  of  price.  Mere  inadequacy  of  price  is  not 
suflScient  to  set  aside  a  sale  under  a  proceeding  to  settle  an 
estate.  The  price  here  was  less  than  two-thirds  of  the  ap- 
praised value.  Costigan  et.  al.  v.  Truesdell  et.  al.,  (Ky. 
1904),  83  S.  W.  98.  Louisiana  Civil  Code,  Art.  3543,  as 
to  informalities  in  public  sales  construed,  and  it  was  held  that 
the  fact  that  upon  the  first  offering  for  sale  of  the  property  of 
a  succession  it  brought  less  than  one-tenth  of  its  value  accord- 
ing to  the  last  appraisement  is  a  matter  of  substance,  not  a 
mere  informality.  Thibodeaux  v.  Thibodeaux,  112  La.  906, 
(36  South.  800).  In  Nebraska,  a  sale  of  land  at  auction  by  an 
administrator  will  be  set  aside  if  a  sum  greater  by  10  per  cent, 
than  the  highest  bid  at  the  sale  together  with  the  expenses  of 
resale,  is  offered  for  the  property  before  the  first  sale  is  con- 
finned,  even  though  the  purchaser  at  the  first  sale  bid  more 
than  the  actual  or  "intrinsic"  value  of'  the  land.  Rohlff  v. 
Snyder's  Estate  (Neb.  1905),  103  N.  W.  Rep.  49. 

Good  faith.  Evidence  considered  in  an  action  to  re- 
move an  administrator  and  held,  that  his  sale  of  real  estate  was 
not  made  in  bad.  In  re  Rinkel's  Estate,  107  Mo.  App.  74,  80 
S.  W.  716. 

Under  foreign  wills.  Texas  Rev.  Stat.  1895,  Art. 
1879a,  validating  sales  of  land  made  under  wills  probated  in 
other  states,  is  of  no  avail  if  no  authority  to  sell  is  given  to 
the  executor  by  the  will  itself  or  by  the  Probate  Court  (unless 
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the  will  exempts  the  estate  from  administration).    League  v. 
Williamson  (Tex.  1903),  jy  S.  W.  Rep.  435. 

Where  on  account  of  a  purchase  by  the  husband  of  the 
administratrix,  a  sale  by  an  administratrix  of  decedent's  prop- 
erty is  set  aside,  the  deed  and  bills  of  sale  being  decreed  to  be 
cancelled,  and  recovery  of  the  property  sold,  together  with 
rents  and  profits  allowed,  it  is  not  necessary  that  the  property 
should  again  be  turned  over  to  the  administratrix  to  be  sold  by 
her,  or  that  she  should  be  allowed  further  to  manage  the  estate 
in. the  absence  of  allegations  by  her  that  debts  are  due  from  the 
estate,  or  that  for  any  other  reason  continued  control  by  her  is 
necessary.  Lowery  et.  al.  v.  Idelson  et.  al.,  117  Ga.  778,  47 
S.  E.  51. 

Sec.  219.  Purchase  by  executor,  administrator  or 
attorney.  In  Michigan,  a  testator  may,  by  so  providing  in 
his  will,  authorize  the  executors  to  sell  land  to  one  of  their 
own  number,  notwithstanding  Comp.  Laws,  §  9095.  Curtis  v. 
Brewer  (Mich..  1905),  103  N.  W.  Rep.  579. 

A  sale  by  an  administrator  to  pay  debts,  at  which  the  ad- 
ministrator buys  the  land,  is  voidable  not  void.  Mason  v. 
Odum,  210  111.  471,  71  N.  E.  Rep.  386.  An  executor  has  no 
right  to  sell  land  belonging  to  the  estate  either  directly  or 
through  the  mediation  of  a  third  person;  if  a  sale  is  made 
ostensibly  to  a  third  person,  and  confirmed  as  such,  but  actually 
in  pursuance  of  an  agreement  whereby  the  nominal  purchaser 
is  to  convey  to  the  executor  on  request,  the  sale  will  be  set 
aside.  Walker  v.  Walker  (la.  1904),  102  N.  W. 
Rep.  435.  It  was  held  that  where  land  was  sold  to  satisfy  two 
judgments,  one  held  by  a  man  as  administrator  and  the  other 
by  the  same  man  personally,  it  was  his  duty  to  see  that  the 
property  brought  as  much  as  possible  and  he  therefore  had  no 
right  to  bid  it  in.  The  value  of  the  land  is  immaterial  for  the 
sale  can  be  set  aside  by  any  one  interested  in  the  estate.  The 
administrator  *'being  in  possession  of  the  lands  under  an  agree- 
ment to  share  the  rents  pro  rata  with  the  estate,  *  *  he 
must  not  be  permitted  to  cut  off  the  rights -of  the  estate  by  sell- 
ing the  property  under  his  own  judgment."  Montgomery  v. 
Black,         (Ark.  1905),  86  S.  W.  1007. 

Where  a  married  woman  died  seised  of  real  estate,  and 
her  husband  succeeded  to  a  life  estate  therein,  there  was  such 
a  conflict  of  interests  between  the  holder  of  the  life  estate  and 
the  administrator  of  the  wife's  estate  that  it  was  improper  for 
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the  administrator's  attorney  to  buy  the  life  estate  and  later  sell 
it  to  the  person  to  whom  the  administrator  sold  the  reversion, 
•  and  the  administrator  was  chargeable  with  the  amount  realized 
from  the  sale  of  the  life  estate  as  trustee  for  the  estate  of  the 
intestate,  although  it  was  not  shown  that  the  transaction  was 
fraudulent.  In  re  jElobb!ns'  Estate  (Minn.  1905), 
103  X.  \V.  Rep.  217.  The  Kentucky  Statute  (St.  1899,  § 
235),  which  provides  that  "where  a  deed  shall  be  made  to 
one  person  and  the  consideration  shall  be  paid  by  another,  no 
use  or  trust  shall  result  in  favor  of  the  latter,  but  this  shall  not 
extend  to  any  case  in  which  the  person  shall  have  taken  a 
deed  in  his  own  name  without  the  consent  of  the  person  pay- 
ing the  consideration,  or  where  the  grantee  in  violation  of  some 
trust  shall  have  purchased  the  land  deeded  him  the  effects  of 
another  person,"  will  not  shield  an  administrator  who  has 
purchased  one  heir's  share  of  the  real  estate  for  another  minor 
heir,  with  money  belonging  to  the  estate,  and  he  must  convey 
it  to  the  heir.  Stone  v.  Burge  (Ky.  1903),  74  S.  W. 
250.  An  heir  may  file  a  bill  in  equity  to  set  aside  a  sale  of  land 
by  an  administrator  where  the  latter  has  made  the  purchase 
for  himself,  and  it  is  immaterial  whether  the  intentions  of  the 
administrator  were  honest  or  fraudulent.  Such  a  purchase  by  - 
the  administrator  for  himself  results  where  the  administrator 
sells  property  belonging  to  the  estate  at  a  price  much  less  than 
its  value  to  his  own  son,  he  furnishing  all  the  money  used  by 
his  son  in  purchasing  the  property,  and  the  son  not  long  after 
getting  the  deed  transfers  the  property  to  his  mother,  the  wife 
of  the  administrator,  in  exchange  for  his  mother's  note,  and 
the  mother  subsequently  conveys  the  property  to  her  husband, 
the  administrator,  in  exchange  for  her  own  note.  Miller  v. 
Rich,  204  111.  444,  68  N.  E.  Rep.  488.  A  note  secured  by 
mortgage  came  into  the  possession  of  an  executor  who  fore- 
closed and  at  the  sale  purchased  the  property.  The  fore- 
closure proceedings  were  in  the  name  of  A.  R.,  executor  of  C. 
D.,  and  the  deed  was  so  made.  Later,  in  his  accounts  as  exe- 
cutor, he  charged  himself  with  the  note.  Held :  The  note  was 
the  property  of  the  decedent,  the  purchase  at  the  foreclosure 
sale  was  with  assets  of  the  estate  and  therefore  the  executor 
held  the  property  as  trustee  and  not  individually.  Aulbach's 
Ex'r.  V.  Read  (Ky.  1903),  77  S.  W.  Rep.  204. 

Where  an  attorney  advises  his  client,  an  executor  residing 
in  another  part  of  the  country,  to  sell  real  estate,  informing 
him  that  $2,000  is  all  the  property  is  worth  and  that  he  should 
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accept  an  alleged  offer  to  that  amount,  and  withholding  ma- 
terial facts  which  would  have  induced  his  client  to  think  the 
property  worth  more,  and  on  a  sale  authorized  by  the  client  in 
consequence,  the  attorney  disposes  of  the  property  really  worth 
$S,ooo,  for  $2,000  and  his  own  fees,  and  becomes  himself  the 
purchaser,  such  sale  is  invalid  both  as  to  the  attorney  and  as 
to  a  co-purchaser  having  had  knowledge  of  the  facts.  Thweatt 
et.  al.  v.  Freeman  (Ark.  1905),  84  S.  W.  720. 

A  sale  by  an  administratrix  at  which  her  husband  be- 
comes purchaser  will  be  set  aside  at  the  suit  of  the  other  heirs 
so  moving  within  a  reasonable  time  thereafter,  though  all 
proceedings  were  in  regular  form  and  a  proper  price  was 
paid,  and  there  is  no  proof  of  fraud  or  collusion.  Lowery  et 
al.  V.  Idelson  et.  al.,  117  Ga.  778,  45  S.  E.  51. 

Sec.  220.  Administrator's  deed.  While  an  adminis- 
trator's deed  must  recite  the  decree  of  confirmation  in  order  to 
be  prima  facie  evidence  of  the  order  of  sale,  nevertheless  a  deed 
without  such  recital  is  not  a  nullity,  but  may  take  effect  as  a 
conveyance  upon  proof  of  the  proper  authority  to  make  it 
City  of  El  Paso  v.  Ft.  Dearborn  Nat.  Bank,  96  Tex.  469,  74 
S.  W.  21.  Where  an  administrator  obtained  an  order  to  sell 
land  and  sold  it,  taking  a  note  but  giving  no  deed,  later  sued 
on  the  note  and  died,  an  administrator  de  bonis  non  had  power 
after  satisfaction  of  judgment  on  the  note  to  make  a  deed  of 
the  land  without  an  order  from  any  court  of  ordinary  or  any 
other  court,  as  the  administrator  had  not  fully  administered  the 
lanci  and  he  stood  in  his  shoes.  Goodwyne  v.  Bellerby,  116 
Ga.  901,  43  S.  E.  275. 


FENCES 

Sec.  221.  What  constitutes  fence — ^Where  placed — 
Effect  of  agreement.  White  river  is  made  a  fence  in  certain 
parts  of  the  state  of  Ark.  by  Act  158  of  1905.  A  milldam 
across  a  river  may  constitute  part  of  a  fence  or  inclosure  under 
Section  i  of  chapter  55,  Acts  2Sth  Leg.,  p.  53  (Texas)  pro- 
hibiting gathering  pecan  nuts  upon  enclosed  land  of  another. 
Haynie  v.  State  (Texas  1903),  75  S.  W.  Rep.  24. 
A  steep  hill  or  bank  along  one  side  of  the  track  for  a  distance 
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of  about  60  feet  and  a  fill  on  the  other  side  is  not  a  fence  within 
the  statute  where  there  is  no  fence  at  each  end  of  the  hill. 
Natural  barriers  are  equivalent  to  a  legal  fence  where  they 
answer  the  purpose  of  a  fence  and  are  used  as  such  in  connec- 
tion with  a  fence ;  but  where  there  is  no  attempt  to  fence  the 
bank,  and  the  barriers,  though  competent  for  the  purpose  are 
not  used  as  a  fence,  and  there  is  free  access  at  each  end  of  such 
barriers,  they  cannot  be  held  to  constitute  a  fence.  Taylor  y. 
Spokane  Falls  &  Northern  Ry.  Co.,  32  Wash.  450,  73  P.  499. 

Under  Mont.  Civ.  Code,  §  1301,  which  contemplates  that 
a  division  fence  shall  lie  one-half  on  the  land  of  each  owner, 
the  fence  may  stand  on  the  land  of  each  without  any  agree- 
ment   Hoar  V.  Hennessey,  29  Mont.  253,  74  P.  452. 

A  parol  agreement  between  the  owners  of  adjoining  lands, 
whereby  each  undertakes  to  maintain  a  part  of  the  line  fence  is 
not  binding  on  third  persons  who  may  become  owners  or 
lessees,  and  have  in  no  way  recognized  or  acted  upon  the  di- 
vision. De  Mers  v.  Rohan  (la.  1905),  102  N.  W. 
Rep.  413.  An  agreement  by  the  occupier  of  land  under  a  tax- 
title  late  found  to  be  void,  that  he  would  build  part  of  a  di- 
vision fence  if  the  tax-title  were  held  valid,  held  not  to  be  bind- 
mg  on  a  subsequent  owner  of  the  land./  Hammond  v.  Tuttle, 
(Mich.  1905),  103  N.  W.  Rep.  178.^ 

Sec.  222.    Constitutionality  of  statute  levying  tax  for* 
The  act  of  March  6,  1903,  (Pub.  Laws  1903,  p.  947,  c.  554) 
as  to  stock  law  fences  (supplementing  Act  Jan.  29,  1903,  Pub. 
Laws  1903,  p.  81,  c.  59),  violates  Const.  4,  Art.  7,  §  9,  if  con- 
sidered as  authorizing  the  levy  of  a  tax,  since  it  is  to  be  levied 
upon  real  estate  only,  instead  of  "all  property" ;  and  cannot  be 
sustained  as  an  Act  authorizing  local  assessments,  since  as- 
sessments thereunder  may  be  levied  upon  all  the  land  of  the 
county,  including  certain  lands  which  have  been  deprived  by 
the  legislature  of  the  advantages  of  the  stock  law  and  whose 
owners  are  required  to  maintain  individual  fences  around  their 
separate  parcels.     Since  the  act  cannot  be  sustained  as  author- 
izing the  levy  of  a  tax  on  an  assessment,  it  cannot  be  valid  in 
so  far  as  it  would  impose  on  the  commissioners  the  duty  of 
erecting  the  fences  and  paying    therefor    from    the  general 
county  fund,  there  bing  no  sustainable  provision  for  replacing 
the  amounts  so  withdrawn.     Harper  et.  al.  v.  New  Hanover 
County  ComVs.,  133  N.  C  106,  45  S.  E.  526.     Code  1883,  § 
2824,  as  to  stock  law  fences,  will  not  sustain  the  levy  of  a  tax 
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or  assessmem  therefor  upon  land  in  a  district  which  has  not 
adopted  the  stock  law  or  which  has  been  deprived  by  the  legis- 
lature of  its  benefits.  Harper  et.  al.  v.  New  Hanover  County 
Com  Vs.,  133  N.  C.  106,  45  S.  E.  526. 

Sec.  223.  Statutes  as  to  definition  and  care  of  fences — 
Supervision  of.  Board  of  County  Commissioners  or  Board 
of  Revenue  made  a  board  to  supervise  all  stock  laws  with 
powers  relative  to  fences  by  Alabama  St.  1903,  No.  311. 

Definition  of.  Paragraphs  2651  (Sec.  i),  2656  (Sec.  6), 
2657,  (Sec.  7),  2658  (Sec.  8),  and  2659  (Sec.  9),  amended, 
and  paragraphs  2654  (Sec.  4),  and  2655  (Sec.  5),  repealed. 
Title  XXVII  Rev.  St.,  Arizona  1901— "Fences."  Details  of 
construction  of  lawful  fences  specified  in  Arizona  St.  1905,  c. 
52,  Set.  I.  Provision  for  petitions  for  the  suspension  of.  laws 
relative  to  fences.  Arizona  St.  1905,  c.  52,  Sec.  3.  The  char- 
acter of  a  sufficient  fence  is  defined  by  Conn.  Acts  of  1905,  ch, 
57.  Fences  above  a  certain  height  are  made  nuisances  by  IMe. 
Acts  of  1903,  ch.  153.  Sec.  3250  of  the  Political  Code,  and  an 
Act  approved  Mch.  16,  1901,  are  amended  and  lawful  fences 
defined  by  Mont.  Acts  of  1905,  ch.  37.  Legal  fences  are  de- 
fined and  regulated  by  N.  D.  Laws  1903,  ch.  100.  The  erec- 
tion and  repair  of  partition  fences  are  covered  by  Ok.  Laws  of 
1905,  ch.  I,  sees.  18-35.  Sec.  1525,  Civil  Code,  1902,  defining 
fences,  is  amended  by  S.  Car.  Stat,  of  1905,  No.  435.  Cer- 
tain fences  are  declared  nuisances  by  Wis.  Laws  of  1903,  ch. 
81. 

Care  ot  Sec.  3304  of  ch.  28  of  the  Rev.  St.,  1899,  pro- 
viding for  the  care  of  division  fence  and  hedges,  is  repealed 
and  a  new  section  substituted  by  Mo.  Laws  of  1903,  p.  198. 
Sec.  3315  of  ch.  28  of  the  Rev.  St.,  1899,  relating  to  the  trim- 
ming of  division  hedges,  is  amended  by  Mo.  Laws  of  1903,  p. 
198. 

Sec.   224*     Statutes  requiring  railroads  to  fence.      A 

fencing  statute  is  in  derogation  of  the  common  law.  It  is  a 
penal  statute.  Its  validity  rests  wholely  upon  the  police 
powers  of  the  government  and  it  should  be  construed  with 
reasonable  strictness  so  as  not  to  go  beyond  its  plain  letter  and 
spirit.  So  in  construing  a  statute  requiring  a  fence  of  a  cer- 
tain height  to  be  constructed  and  saying  that  a  barb-wire  fence 
constructed  in  a  particular  way  mentioned  shall  be  deemed  a 
good  and  sufficient  fence,  it  is  not  warranted  to  read  into  the 
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law  the  words,  "and  no  other  barb  wire  fence  shall  be  deemed 
sufficient"  Perrault  v.  Minn.,  St.  Paul  &  S.  S.  M.  Railway 
Co.,  117  Wis.  520,  94  N.  W.  348. 

The  St.  Louis  &  North  Arkansas  Ry.  Co.  is  required  to 
fence  its  right  of  way  in  three  counties  by  Ark.  Act  165  of 
1905.  The  St.  Louis  &  San  Francisco  R.  R.  Co.  is  rccjuired  to 
fence  its  right  of  way  in  certain  counties  by  Ark.  Act  224  of 
1905.  Street  railways  not  in  public  streets  or  highways  are 
required  to  be  fenced  by  Conn.  Acts  of  190J,  ch.  79.  Railroad 
companies  are  required  to  fence  their  tracks  by  Fla.  Laws  of 
1903,  ch.  5214.  Under  Me.  Rev.  St.  1883,  c.  22,  §  i,  and  c. 
51,  §§  36,  37,  a  railroad  company  must  build  such  fences  as  are 
fit  to  exclude  such  domestic  animals  as  are  kept  in  enclosures 
adjoining  its  way.  Cotton  v.  Wiscasset,  W.  &  F.  R.  Co.,  98 
Me.  511,  57  Atl.  Rep.  785.  Mo.  Rev.  St.  1899,  §  1105,  requir- 
ing railroads  to  fence  construed.  Brannock  v.  St.  Louis,  ]\L 
&  S.  E.  Ry.  Co.,  106  Mo.  App.  379,  80  S.  \V.  699.  Mo.  Rev. 
St.  1899,  §  1 105,  requiring  railroads  to  fence  construed.  Rine- 
hart  V.  Kansas  City  Southern  Ry.  Co.,  (Mo.  App.  1904), 
80  S.  W.  910.  Sees.  950,  953,  Tit.  VIII,  ch.  II,  pt.  IV,  Div. 
I  of  the  Civil  Code,  relating  to  the  maintenance  of  cattle- 
guards  and  fences,  are  amended  by  Mont.  Acts  of  1905,  ch.  29. 
Railroads  are  required  to  fence  their  roads  by  Ok.  Laws  of 
1905,  ch.  9,  Art.  3.  Code  1887,  g  1258,  1259,  as  amended  by 
Acts  1897-98,  cc.  250,  283,  requiring  fencing  of  roadbeds  by 
railways,  construed  and  sustained,  and  a  railway  held  liable 
thereunder  for  killing  of  stock,  though  he  did  not  own  the  land 
on  the  railway  where  the  stock  entered  or  where  it  was  killed. 
Sanger  v.  Chesapeake  &  Ohio  Ry.  Co.,  102  Va.  86,  45  S.  E. 
750. 

Fence  about  station.  Under  Colbey's  Ann.  Neb.  St. 
^903,  ch.  47,  §  10020,  a  railroad  company  which  maintains  a 
station  outside  the  limits  of  a  city,  town,  or  village,  is  not  ob- 
liged to  fence  its  road  in  such  a  manner  as  to  prevent  the  pub- 
lic from  having  proper  access  to  the  station  grounds,  but  the 
failure  to  fence  is  excusable  only  to  an  extent  sufficient  to  ad- 
mit of  the  convient  transaction  of  business  at  the  point  in  ques- 
tion. Chicago,  B.  &  Q.  Ry.  Co.  v.  Seveek  (Neb.  1905),  loi 
N.  W.  Rep.  981. 

Parallel  lines.  Where  three  lines  of  railroad,  running 
parallel  on  adoining  rights  of  way,  cross  a  farm,  the  duty  of 
the  companies  maintaining  the  lines  on  either  side  of  the  mid- 
dle one  to  provide  adequate  gates  at  a  private  crossing  does 
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not  involve  a  duty  to  maintain  gates  between  their  rights  of 
way  and  that  of  the  company  maintaining  the  middle  line. 
Fowbel  V.  Wabash  R.  Co.  (1904)  (la.  1904),  100  N.  W. 
Rep.  112. 

Sec.  225.     Liability  of  railroads  for  failure  to  fence. 

Iowa  Code,  §§  2055,  2057,  2058,  construed  and  applied — lia- 
bility of  railroad  company  for  failure  to  fence  right  of  way. 
Tutts  V.  Chicago,  M.  &.  St.  P.  Ry.  Co.  (la.  1905), 
103  N.  W.  Rep.  343.  Under  Mo.  Rev.  St.  1899,  §  1105,  a 
railroad  is  liable  for  injury  to  crops  upon  land  not  adjacent  to 
their  tracks  where  cattle  pass  thereon  from  unfenced  land  ad- 
jacent to  their  tracks.  Phillips  v.  St.  Louis,  M.  &  S.  E.  R.  Co. 
107  Mo.  App.  203,  80  S.  W.  926.  In  an  action  under  Mo.  Rev. 
St.,  1899,  §  1 105,  to  recover  damages  for  failure  to  fence,  it  is 
incumbent  to  show  that  the  railroad  had  not  had  a  reasonable 
time  within  which  to  construct  fences.  Wilkerson  v.  St. 
Louis,  M.  &  S.  E.  R.  Co.  (Mo.  1904),  80,  S.  W.  308. 
The  effect  of  the  Mexican  fencing  statute  is  simply  to  alter  the 
burden  of  proof  as  to  negligence,  but  it  does  not  render  the 
railroad  an  insurer.  Pecos  Valley  &  N.  E.  Ry.  Co.  v.  Cazier, 
(New  Mexico  1905),  79  Pac.  714. 

Proximate  cause  in  an  injury  to  cattle.  There  is  a  liability 
for  failure  to  fence  as  required  by  statute  only  when  causal 
connection  exists  between  the  failure  to  fence  and  the  damage, 
and  where  trespassers  destroy  an  insufficient  fence,  so  soon 
before  the  killing  of  the  animals  sued  for  as  to  preclude  repair 
there  can  be  no  recovery.  Perrault  v.  Minn.,  St.  Paul  &  S.  S. 
M.  Railway  Co.,  117  Wis.  520,  94  N.  W.  348.  Under  t  he  Wis- 
consin railroad  fencing  statute  the  railroad  is  liable  for  killing 
a  horse  which  came  upon  the  railroad  through  a  gate  opening 
from  land  of  a  third  person,  although  the  fence  on  plaintiff's 
land  was  in  proper  condition,  such  gate  having  been  carelessly 
left  open  by  the  railroad.  Atkinson  v.  Chicago  &  N.  W.  Ry. 
Co.,  119  Wis.  176,  96  N.  W.  529.  One  who  turns  his  cattle 
into  an  enclosure  through  which  runs  an  unfenced  railroad 
right  of  way  can  recover  for  his  injuries  to  his  cattle  by  the 
railroad  and  the  cow  is  not  a  trespasser  running  at  large.  Tola 
Electric  Railway  Co.  v.  Jackson,  (Kan.  1905,  79  Pac.  662, 
Where  a  cow  is  killed  upon  a  railroad  track  through  no  negli- 
gence in  the  operation  of  the  train,  and  the  fences  on  the  right 
of  way  in  no  way  obstructed  her  escape,  it  is  error  to  submit 
to  the  jury  the  question  whether  she  was  killed  by  reason  of 
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the  maintenance  of  fences.    Colorado  and  S.  Ry.  Co.  v.  Bei- 
son,  (Colo.  1903),  74  P.  345. 

Cattle  guards.  Where  a  railroad  company  acquires  a 
rigiit  of  way  by  warranty  deed  and  fences  the  same,  it  is  still 
liable  for  failure  to  erect  the  cattle  guards  required  by  Rev. 
St.  1895,  -^rt.  4533.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Wetz,  97  Tex.  581,  80  S.  W.  989.  Mich.  Comp.  Laws  1897, 
§6294  applied — ^maintenance  of  cattle  guards  of  a  sort  ap- 
proved by  the  Commissioner  of  Railroads.  Johnson  v.  De- 
troit &  Mackinac  Ry.  Co.,  135,  Mich.  353,  (97  N.  W.  Rep. 
760).  See  the  opinion  for  a  discussion  of  the  admissibility  of 
evidence  applicable  to  such  a  case. 

The  Penn.  Act  (P.  L.  779)  of  April  9,  1868,  requiring 
railroads  to  fence  their  ways  and  imposing  a  penalty  on  the 
road  in  favor  of  a  cattle  owner  whose  stock  are  hurt  by 
failure  to  fence,  does  not  increase  the  railroad's  liability  for 
damages  to  one  of  its  employee's  hurt  through  derailment  of 
a  locomotive  by  cattle  being  upon  the  track,  entering  the 
unfenced  way.  Snyder  v.  Pennsylvania  Ry.  Co.  (Pa.  1903), 
S5  Atl.  778. 

Practice.  By  proceeding  without  objection  to  a  hear- 
ing on  the  merits  of  a  bill  in  equity  for  the  removal  of  a 
fence  across  a  street,  the  defendant  waives  the  allegations 
in  his  answer  that  the  plaintiff  had  a  plain  and  adequate 
remedy  at  law  and  that  the  bill  did  not  state  a  case  that 
entitled  him  to  relief  in  equity.  DriscoU  v.  Smith,  184 
Mass.  221,  68  N.  E.  Rep.  210. 

.Evidence.  Rev.  Codes  N.  D.,  1899,  §  2978,  raises 
a  presumption  of  negligence  by  the  railroad  for  the  killing 
of  plaintiff's  stock  by  a  train ;  but  this  presumption  is  re- 
butted by  evidence  that  the  killing  took  place  where  there 
was  no  duty  on  the  railroad  to  fence,  and  at  a  time  when 
it  was  unlawful  for  stock  to  be  at  large,  and  where  the 
owner  took  no  steps  to  guard  the  stock  from  trains.  Wright 
v.  Minneapolis,  St.  Paul  &  S.  M.  Ry^  Co.,  12  N.  Dak.  159; 
96  N.  W.  324. 


FISH  AND  GAME 

Rights  of  riparian  owners  to  fish,  see  post,  §  559. 

Sec.  226.  Rights  of  non-residents.  A  state's  owner- 
ship of  fish  and  game  is  not  such  a  proprietary  interest  as 
will  authorize  a  sale  thereeof  or  the  granting  of  special 
interests  therein  or  license  to  enjoy,  but  is  solely  for  pur- 
poses of  regulation  and  preservation  for  common  use  and 
is  not  inconsistent  w-ith  a  claim  of  individual  or  special 
ownership  by  the  owner  of  the  soil  who  has  the  right  to 
take  the  fish  and  game  on  his  land  as  an  incident  thereto. 
So  that  a  statute  (Ark.  Acts  1903,  p.  306)  forbidding  non- 
residents to  hunt  or  fish  at  any  season  of  the  year  is  un- 
constitutional.   State  V.  Mallory,  73  Ark.  236,  83  S.  W.  955'. 


FIXTURES 

Sec.  227.  Machinery  and  portable  property.  Mill  ma- 
chinery intended  to  be  used  in  the  mill  and  attached  to  the 
mill  for  the  purpose  of  carrying  on  a  general  milling  busi- 
ness without  any  intention  in  the  owner  of  removing  the 
same  but  with  the  intention  of  constituting  the  same  a 
part  and  parcel  of  one  entire  mill  to  which  it  was  properly 
adapted,  becomes  a  fixture  and  part  of  the  real  estate. 
Great  Western  Mfg.  Co.  v.  Bathgate  (Okl.  1905), 
79  Pac.  903.  Where  heavy  machinery  was  annexed  to  a 
leasehold,  which  ran  for  91  years,  and  a  mortgage  upon 
both  machinery  and  leasehold  was  foreclosed,  it  was  held 
that  the  machinery  became  an  irremovable  fixture.  Incor- 
I)orated  Town  of  Ozark  v.  Adams,  73  Ark.  227,  83  S; 
W.  920.  When  machinery  (an  artificial  ice-plant)  was  so 
placed  in  a  factory  "as  to  be  prima  facie  a  part  of  the 
realty  itself,  and  the  whole  erection,  composed  of  the  build- 
ing and  machinery,  was  in  the  possession  of  the  owner  of 
the  land  *  *  *  the  trustees  and  bondholders  *  *  *  were  jus- 
tified *  *  in  assuming  that  the  machinery  was  in  truth  a  part 
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of  the  land  and  it  was  held  that  the  original  seller  of  the 
plant  could  not  set  up  as  against  the  trustee  a  conditional 
sale.  Union  Bank  &  Trust  Co.  v.  Fred  W.  Wolf  Co.,  114 
Tenn.  255,  86  S.  W.  310.  All  machinery,  etc.,  erected  and 
firmly  fixed  to  the  land  and  building  by  a  vendee  holding 
possession  under  a  contract  for  the  sale  of  land,  the  vendee 
to  be  in  possession,  but  on  default  of  any  payment  the 
vendor  shall  have  the  right  to  take  possession,  becomes  a 
part  of  the  realty  and  reverts  to  the  vendor  on  default  of 
vendee.  A  formal  declaration  of  forfeiture  is  not  neces- 
sary.   Seiberling  v.  Miller,  207  111.  443,  69  N.  E.  Rep.  800. 

Where  a  mine  is  leased  and  the  lessee  puts  up  machin- 
ery for  its  operation  the  machinery  does  not  become  the 
property  of  the  landlord  if  left  upon  the  premises  at  the 
landlord's  •  request.  Carper  v.  Resdon  (Col.  1904),  76 
Pac.  744, 

Where  "a  cotton  press,  with  its  pulleys  and  attach- 
ments" was  located  on  land  conveyed  by  deed  it  was  held 
that  evidence  was  admissible  of  an  oral  contract  to  the 
effect  that  the  press  was  the  property  of  a  third  party  and 
was  not  intended  to  pass  under  the  deed  because  the  jury 
might  have  found  that  the  press  was  personal  property. 
Tenniswood    v.    Smith    (Tenn.     (1904)  82  S.    W.      834. 

Stage  and  scenery  fixtures.  But  held  that  portable  sec- 
tional dancing  floor  not  a  fixture.  Security  Trust  Co.  v.  Tem- 
ple Co.  (N.  J.  Eq.  1904),  58  Atl.  865. 

Sec.  228.    House  or  addition  claimed  to  be  personalty. 

Where  one  builds  a  dwelling  house  under  a  permit  from 
the  city  that  he  may  remove  it  at  any  time  on  thirty  days 
notice  and  the  house  is  built  on  wooden  shoes  resting  on 
wooden  blocks  so  that  the  house  can  be  removed  at  any 
time  without  disturbing  the  freehold  it  remains  personal 
property.  Page  v.  Urick,  31  Wash.  601,  ^2  Pac.  454.  A 
house  erected  by  one  person  on  land  owned  by  another 
person  with  the  understanding  that  the  house  shall  remain 
the  property  of  the  builder,  remains  personal  property  and 
does  not  become  part  of  the  real  estate.  Therefore  when 
the  owner  of  the  land  sells  the  same  to  a  person  knowing 
the  understanding  between  the  house  owner  and  the  land 
owner,  the  purchaser  takes  no  title  to  the  house,  even 
though  no  reservation  thereof  was  made  in  the  deed. 
Adams    v.    Tully     (Ind.     1905)    73     N.    E.     Rep.    595. 
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Where  the  owner  of  a  substantial  brick  building  of  three 
stories  conveyed  by  deed  to  another  all  his  right,  title  and 
interest  in  the  second  and  third  story  with  a  right  of  entry 
and^exit,  the  grantee  receives  thereby  real  estate,  not  per- 
sonal estate.  Madison  v.  Madison,  206  111.  534,  69  N.  E. 
Rep.  625.  Buildings  which  if  put  on  the  land  by  a  person 
not  the  owner  of  the  land  under  an  agreement  that  they 
should  remain  the  property  of  the  person  erecting  them, 
would  have  been  personally,  if  erected  by  the  owner  of  the 
land,  become  a  part  of  the  realty.  Roberts  v.  Lynn  Ice 
Co.,  187  Mass.  402,  73  N.  E.  Rep.  523. 

A  cupola  and  crane  built  into  a  building  by  the  owner 
so  that  their  value  would  be  impaired  by  removal  and  so 
that  removal  would  render  the  building  unfit  for  immediate 
use,  are  fixtures,  especially  as  between  .a  purchaser  of  the 
building  on  mortgage  foreclosure  and  one  claiming  them 
by  bill  of  sale  from  the  owner.  Lord  v.  Detroit  Savings 
Bank  et.  al.,  132  Mich.  570,  93  N.  W.  1063.  Where  a  tenant 
under  lease  so  constructed  a  frame  addition  that  its  re- 
moval could  not  be  accomplished  without  committing 
waste  of  the  building  on  the  land  prior  to  such  construc- 
tion, it  was  held  such  addition  was  a  permanent  fixture,  and 
not  removable,  the  lessee  covenanting  against  waste. 
Holmes  v.  Standard  Publishing  Co.  (N.  J.  Eq.)  55  Atl.  1107. 

Sec.  229.  Equipment  of  dwellings.  Chandeliers  used 
for  lighting  though  only  screwed  to  the  building,  arc  fix- 
tures. Security  Trust  Co.  v.  Temple  Co.  (N.  J.  Eq. 
1904)  58  Atl.  865.  Mirrors  resting  on  mantels  and 
secured  by  spikes  driven  into  the  wall  through  which 
screws  were  driven  into  the  mirror  frames  which  had  been 
treated  by  owners  of  both  the  personalty  and  realty  as 
personal  property  are  under  the  circumstances  personal 
property  although  the  frames  were  painted  in  the  same 
style  as  the  room.  Cranston  v.  Beck,  70  N.  J.  L.  145,  56 
Atl.  121.  Doors,  mantels,  casings,  etc.,  ordered  for  the 
purpose  of  being  used  in  a  house  but  never  attached  to  the 
building,  were  held  not  fixtures  and  so  did  not  pass  to  the 
mortgagee.  Blue  v.  Gunn,  114  Tenn.  414,  87  S.  W.  408. 
As  between  a  mortgagee  of  realty  and  a  person  given  a 
bill  of  sale  of  the  personal  property  in  building  thereon. 
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gas  logs,  chandeliers  and  window  screens  necessary  for  the 
enjoyment  of  the  buildings  and  all  attached  to  the  premises, 
are  fixtures.  Cunningham  v.  Seaboard  Realty  Co.  (N.  J. 
Eq.  1904). 

Sec.  230.  As  between  landlord  and  tenant.  A  tenant 
is  entitled  to  remove  trade  fixtures  from  leased  premises 
after  the  expiration  of  the  original  lease  if  the  lease  is  re- 
newed. Radcy  v.  McCurdy,  209  Pa.  306,  58  Atl.  558.  In 
Michigan  it  is  held  that  a  tenant  owns  buildings  erected  on 
leased  land  in  furtherance  of  the  purpose  for  which  the 
premises  were  leased,  and  he  may  remove  such  buildings 
during  his  tenancy,  or,  if  his  tenancy  terminate  on  a  con- 
tingency, within  a  reasonable  time  after  it  terminates. 
Hayward  v.  School  Dist.  No.  9,  (Mich.  1905)  102  N.  W. 
Rep.  999.  In  this  case  it  was  decided  that,  where  the  lease 
of  land  used  for  a  school  house  expired  through  the 
discontinuance  of  the  school,  and  the  school  house  was 
removed  within  five  days  thereafter,  that  the  removal  was 
within  a  reasonable  time. 

Sec.  231.  As  between  mortgagor  and  mortgagee^ 
Rights  of  conditional  vendor.  A  mortgagee  is  entitled  to 
fixtures  such  as  machinery  in  a  factory  even  though  they 
may  be  removed  without  injury  to  the  premises  and  though 
the  building  may  be  used  thereafter  for  different  purposes. 
Knickerbocker  Trust  Co.  v.  Penn.  Cordage  Co.,  66  N.  J. 
E.  305,  58  Atl.  409.  Chattels  affixed  to  the  realty  and  be- 
coming fixtures  after  the  execution  of  a  mortgage  on  the 
real  estate  become  subject  thereto.  Great  Western  Mfg. 
Co,  v.  Bathgate  (Okla.  1905)  79  Pac.  903.  Where 
premises  mortgaged  contained  a  hot  water  heating  appa- 
ratus consisting  of  a  heater  set  on  the  cellar  bottom  con- 
nected by  pipes  running  through  the  walls  with  radiators, 
the  radiators  not  being  fastened  to  the  floors,  such  fixtures 
form  part  of  the  realty  and  are  covered  by  the  mortgage. 
Young  V.  Hatch,  99  Me.  465,  59  Atl.  950. 

A  mortgagee  may  hold  as  fixtures  against  the  seller 
and  against  the  mortgagor  an  engine  and  boiler  placed 
under  a  conditional  sale  agreement  by  the  seller  with  the 
mortgagor  on  the  mortgagee's  premises,  if  the  mortgagee 
had  no  knowledge  of  the  special  agreement  between  seller 
n-M 
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and  mortgagor.  McCrilUs  v.  Cole,  25  R.  L  156,  55  Atl. 
ig6,  containing  excellent  discussion  and  full  collection  of 
authorities.    See  Seiberling  v.  Miller,  cited  ante,  §  227. 


FLATS 

See  post,  §  481. 


FORCIBLE  ENTRY  AND  DETAINER 

Sec.  232.  Who  may  bring — Possession  necessary — ^For 
what  lands.  Where  the  Land  Department  has  found 
in  favor  of  a  homestead  entryman  against  the  claims 
of  others  the  proper  remedy  to  gain  possession  is 
forcible  entry  and  detainer.  Hackney  v.  McKee  (Okl. 
1904)  75  Pac.  535.  Where  a  land  owner  leases  a  house 
upon  unenclosed  land  to  a  tenant  the  latter  is  in  act- 
ual possession  of  the  house  and  in  constructive  posses-  . 
sion  of  the  remainder  and  may  maintain  unlawful  entry 
and  detainer  against  a  claimant  under  a  hostile  title.  Mans- 
field V.  Northcut,  112  Tenn.  536,  80  N.  W.  437.  In  Wash- 
ington the  plaintiff  in  an  action  of  forcible  entry  and  de- 
tainer must  show  actual  possession  and  where  he  alleges 
in  his  pleading  that  he  is  the  owner  and  proves  that  at  the 
time  that  he  is  the  grantee  of  the  mortgagee  this  is  not  sufficient 
to  show  actual  possession.  McGraw  v.  Lamb,  31  Wash.  485, 
72  Pac.  100. 

For  what  land.  For  a  case  where  it  was  held  that 
forcible  entry  and  detainer  would  not  lie  to  dispossess  from 
school  land,  see  Jones  v.  Seawell,  13  Ok.  711,  76  Pac.  154. 

Sec.  233.  Defences.  Under  2  Ballenger's  Ann.  Codes 
&  Stat.,  §  5527,  it  is  no  defence  to  an  action  for  unlawful 
detainer  that  a  tenant  holding  over  after  the  expiration  of 
a  lease  had  begun  proceedings  to  condemn  the  right  to 
occupy  the  premises  for  logging.  Morris  v.  Healy  Lumber 
Co.,  33  Wash.  451,  74  Pac.  662.    A  defendant  may  defend 
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an  action  of  forcible  detainer  on  the  ground  that  deeds  were 
obtained  by  fraud  and  undue  influence  without  first  rescind- 
ing. Simon  Newman  Co.  v.  Lassing,  141  Cal.  174,  74  Pac. 
761.  Under  Ballinger's  Ann,  Codes  &  St.,  §  5540,  it  is 
proper  in  forcible  detainer  to  refuse  to  permit  the  defend- 
ant to  question  plaintiff's  right*  to  possession.  Gore  v. 
Altice,  33  Wash.  335,  74  Pac.  556. 

Statute  of  limitations.  A  suit  for  unlawful  entry  or 
detainer  must  be  brought  within  three  years  after  the  right 
of  action  has  accrued  in  West  Virginia,  and  in  case  of 
failure  so  to  do  ejectment  must  be  resorted  to.  Billingsley 
V.  Stutler,  52  W.  Va.  92,  43  S.  E.  96. 

Sec.  234.  Restoration  on  payment  of  rent.  Where  an 
action  is  brought  for  unlawful  detainer  founded  on  an  al- 
leged breach  of  covenant  and  upon  an  alleged  default  in  the 
payment  of  rent  the  court  cannot  allow  the  defendant  after 
judgment  against  him  to  be  restored  to  his  possession  on 
payment  of  the  rent  due,  as  the  statute  allowing  such  pay- 
ment applies  only  where  the  action  is  for  rent  merely. 
Bateman  v.  Superior  Court,  139  Cal.  140,  72  Pac.  922. 

Sec.  235.  Complaint.  In  an  action  in  a  city  court  for 
forcible  entry  and  detainer  a  complaint  setting  forth  the 
charge  in  the  language  of  the  statute  will  be  sufficient. 
Armour  Packing  Co.  v.  Howe,  68  Kan.  663,  75  Pac.  1014. 
Complaint  in  an  action  of  forcible  detainer  considered  and 
held  good  under  Ballinger's  Ann.  Codes  &  St.,  §  5526.  Gore 
V.  Altice,  33  Wash.  335,  74  Pac.  556. 

Sec.  236.  Practice.  Ky.  Civ.  Code,  §§  461  and  463, 
relative  to  practice  in  trial  of  writs  of  forcible  entry  con- 
strued. Swanson  v.  Smith,  (Ky.  1903)  yy  S.  W.  Rep. 
700.  Mississippi  Revised  Code,  1892,  2547  and  717,  as  to 
pleadings  in  actions  by  landlords  to  dispossess  tenants 
who  hold  over  after  the  expiration  of  their  terms,  construed. 
Bowles  v.  Dean,  84  Miss.  376,  36  So.  391. 

Amendment,  Under  Ky.  Code,  §  134,  permitting  amend- 
ments at  the  discretion  of  the  court  the  refusal  of  a 
judge  to  allow  an  amendment  to  a  warrant  m  an  action  of 
forcible  entry,  that  the  plaintiff  was  in  peaceable  posses- 
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sion,,  after  traverse  and  appeal,  was  an  abuse  of  discretion^ 
Hord  V.  Sartin,  (Ky.  1904)  80  S.  W.  794. 

Appeal,  In  Kansas  a  defendant  in  an  action  of  forcible 
entry  and  detainer  has  a  right  of  appeal  whatever  the 
amount  involved.  Burdsal  v.  Shields,  (Kan.  1904)  79 
Pac.  1067.  Where  a  city  court  having  jurisdiction  with- 
out power  certifies  a  case  of  forcible  entry  and  detainer  to 
the  district  court  for  trial,  the  jurisdiction  remains  in  the 
city  court,  and  its  exercise  of  jurisdicton  may  be  resumed 
wthout  issuance  or  service  of  new  process.  Armour  Pack- 
ing Co.  v.  Howe,  68  Kan.  663,  75  Pac.  1014. 

Evidence.  As  to  what  evidence  is  necessary  under 
Mills'  Ann.  St.,  §  1970,  to  prove  forcible  entry  and  detainer. 
Good  V.  Heckler,  (Colo.  1904)  76  Pac.  542. 

Description  of  land  in  summons,  A  description  in  the 
summons  of  unlawful  entry  and  detainer  which  strictly  fol- 
lows that  in  the  conveyance  and  by  means  of  which  the 
sheriff,  with  the  aid  of  the  plaintiff,  .could  have  ousted  the 
defendant  and  given  possession  to  the  land,  is  suffi- 
cient.    Billingsley  v.  Stutler,  52  W-  Va.  92,  43  S.  E.  96. 

Sec.  237.  Statutes — Construction  and  constitutionality* 
Section  3362,  Mansfield's  Digest  (Indian  Territory)  with 
regard  to  action  for  forcible  detainer  construed.  Osteen  v. 
Stovall  (Ind.  Ten  1904)  82  S.  W.  710.  It  was  held 
that  under  Sub-section  2,  Section  452,  Kentucky  Civil 
Code  of  Practice,  providing  for  forcible  entry  and  detainer 
proceedings,  "the  title  to  the  land  in  dispute"  is  not  "in 
any  wise"  involved  and  that  the  same  was  true  "when  an 
action  had  been  instituted  upon  a  traverse  bond."  Cald- 
well V.  McVean,  (Ky.  1904)  82  S.  W.  992.  Ken- 
tucky Civil  Code  Practice  452,  defining  "forcible  entry," 
and  section  469,  being  limitation  of  term  for  commenc- 
ing a  suit  based  thereon,  construed.  Ward  v.  Lartain, 
(Ky.  1905),  86  S.  W.  693.  In  an  action  on  a  superse- 
deas bond  under  Kentucky  Civ.  Code  Practice,  Section  748, 
given  in  a  forcible  detainer  proceeding  brought  by  a  land- 
lord under  a  lease,  it  was  held  that  the  landlord  was  entitled 
to  recover  whatever  damages  accrued  to  the  property  dur- 
ing the  period  covered  by  the  supersedeas  bond,  due  to  the 
tenant's  negligence.  Bowling's  Admx.  v.  Walker,  (Ky. 
1905) »  87  S.  W.  281. 
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Second  Ballingcr's  Ann.  Codes  &  Stat.,  §  5534,  is  con- 
stitutional. Morris  V.  Healy  Lumber  Co.,  33  Wash.  451, 
74  Pac.  662. 
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Sec.  238.  Conveyances  induced  by  fraud — Capacity  of 
grantor,  etc. — Mental  capacity.  In  an  action  in  equity  to 
annul  contract  for  sale  of  land,  it  appeared  that  the  vendor 
was  an  illiterate  woman  of  feeble  mind,  who  had  previously 
been  under  guardianship  as  a  person  of  unsound  mind ;  that 
the  contract  was  signed  at  vendee's  house,  where  the  ven- 
dor had  no  opportunity  to  consult  with  her  children  on 
whom  she  relied  for  advice;  and  that  the  contract  price 
was  entirely  inadequate.  Held,  decree  annulling  contract 
affirmed.  While  there  was  no  proof  of  active  fraud  on  the 
part  of  the  defendant,  he  must  have  realized  the  undue 
advantage  he  was  obtaining;  and  the  payment  of  a  small 
sum  upon  the  purchase  does  not  prevent  a  decree  of  annul- 
ment. Wilkie  v.  Sassen,  123  la.  421,  99  N.  W.  124.  A 
conveyance  by  an  aged,  feeble,  weak-minded  and  credulous 
negro  woman,  within  a  few  months  of  her  grave,  of  all  her 
property,  will  be  set  aside  in  equity,  on  his  failure  to  com- 
ily  physician,  in  consideration  of  $50  in  cash  and  the  care 
of  herself  and  her  invalid  son  is  manifestly  fraudulent  and  will 
be  cancelled  at  the  suit  of  her  heir-at-law.  Norfleet  v.  Bell, 
82  Miss.  538,  34  So.  328. 

Breach  of  contract.  A  mortgage  induced  to  be  given 
by  false  representations  of  the  grantee,  with  intent  to  de- 
fraud, that  he  would  pay  off  other  mortgages  upon  the  same 
property,  will  be  set  aside  in  equity,  on  his  failure  to  com- 
ply, although  the  defence  would  have  been  good  in  a  fore- 
closure action  brought  by  the  mortgagee,  as  "equity  will 
always  relieve  against  a  mortgage  which  is  a  conveyance 
of  the  legal  title."  Hill  et  al.  v.  Gettys  et.  al.  (N.  C.  1904), 
47  S.  E.  449. 

Misrepresentation.  Where  land  is  sold  under  the  fraud- 
ulent representation  that  the  grantor 'has  a  good  title  when 
in  fact  he  has  not  received  the  necessary  patent  therefor  the 
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grantee  may  rescind  the  contract  and  recover  back  the 
money  paid  even  though  he  might  himself  have  cured  the 
title.  Muller  v.  Palmer,  144  Calif.  305,  yj  Pac.  954.  Evi- 
dence offered  to  prove  that  a  deed  was  given  by  a  woman 
in  consequence  of  fraudulent  representations  made  by  the 
grantee,  was  held  sufficient  to  prove  fraud.  Snyder  v.  Arn, 
187  Mo.  165,  86  S.  W.  199. 

Erroneous  advice.  It  was  held  that  a  conveyance 
should  not  be  set  aside  for  alleged  fraud  practiced  by  the 
buyer  merely  on  the  ground  that  the  seller  was  his  grand- 
mother and  the  grandchild  got  the  best  of  the  bargain.  But 
when  the  same  buyer  bought  from  other  less  educated  rela- 
tives and  under  a  mistaken  idea  as  to  the  law,  told  them 
that  they  were  liable  for  a  debt  barred  by  the  Statute  of 
Limitations,  the  buyer  must  repay  to  them  the  amount 
which  was  deducted  from  the  purchase  price  on  account  of 
this  debt.    Cornish  v.  Johns  (Ark.  1905),  85  S.  W.  764. 

Sec.  239.  What  is  fraud — Badges  of  fraud,  etc.  Re- 
tention of  possession  by  the  grantor  after  conveyance, 
looseness  or  inaccuracy  in  statement  of  consideration,  gran- 
tor's inability  to  produce  memorandum  of  antecedent  debts, 
alleged  to  constitute  consideration,  etc.,  are  badges  of  fraud. 
Colston  et.  al.  v.  Miller  (W,  Va.  1904),  49  S.  E.  268. 
Where  an  indorser  liable  as  surety  to  a  large  amount 
on  a  note,  conveyed  a  valuable  farm  to  his  brother-in-la^v, 
the  grantee,  allowing  him  to  remain  in  possession  ostensi- 
bly as  tenant,  and  claiming  much  of  the  crop  as  rental,  in- 
stead of  leaving  it  in  the  apparent  possession  of  the  gran- 
tor, and  furtlier  assigned  him  various  choses  in  action  with- 
out adequate  consideration  therefor,  the  effect  of  the  whole 
transaction  being  to  vest  the  grantee  with  title  to  every- 
thing the  grantor  had  leaving  nothing  for  creditors;  held, 
the  badges  of  fraud  being  unmistakable  the  land  would  be 
subjected  to  the  payment  of  the  grantor's  debts.  Colston 
et.  al.  V.  Miller  (W.  Va.  1904),  47  S.  E.  268. 

Benefits  reserved  to  grantor.  Where  a  conveyance  of 
real  estate  is  made  in  good  faith  for  the  use  of  the  grantee, 
and  the  reservation  of  a  benefit  to  the  grantor  is  incidental 
and  partial,  it  is  not  void  as  to  creditors  imless  in  fact 
made  with  intent  to  defraud  them.  Hunt  v,  Ahnemann 
(Minn^    XQOS),    102   N.   W.    Rep.    376.    See.  the   ppinion 
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for  an  application  of  this  rule  in  an  action  to  set  aside  a 
deed  alleged  to  be  fraudulent  as  to  creditors,  which  is  held 
to  be  good  as  against  creditors,  it  appearing  that  the  con- 
veyance w^as  made  in  consideration  of  past  services  of  the 
grantee  to  the  grantor,  coupled  with  his  promise  to  share 
the  crops  with  the  grantor,  and  to  pay  specified  sums  of 
money  to  certain  relatives  of  the  grantor.  An  agreement, 
by  a  purchaser  from  an  insolvent  debtor,  to  employ  the 
latter  upon  a  salary  in  the  business  for  use  in  which  the 
property  is  purchased,  does  not  per  se  render  the  sale  in- 
valid if  otherwise  good  faith  appears.  McKenzie  et.  al.  v. 
Thomas,  ii8  Ga.  728,  45  S.  E.  610.  It  was  held  that  "a 
reser\''ation  of  benefit  which  secures  some  use  or  benefit  to 
the  vendor,  which  does  not  result  from  the  nature  and 
character  of  tlie  sale,  renders  a  sale  fraudulent."  Deposit 
Bank  v.  Caffee,  135  Ala.  208,  33  So.  152. 

Paying  debts.  An  attachment  cannot  be  grounded  upon 
the  debtor's  having  disposed  of  most  of  his  property 
if  the  transfer  was  made  for  the  payment  of  the  debts  and 
the  proceeds  were  thus  usedi  Blakemore  v.  Eagle  & 
Daugherty  (Ark.  1905),  84  S.  W.  631. 

Grantor  remaining  in  possession.  In  a  suit  by  a  judg- 
ment creditor  to  set  aside  a  conveyance  as  fraudulent  it  was 
held  that  where  the  grantor  remained  in  possession,  and 
the  conveyance  did  not  appear  on  the  county  record,  and 
it  was  unknown  even  in  the  grantor's  family,  a  finding  that 
the  conveyance  was  in  fact  fraudulent  would  not  be  set 
aside  on  appeal.  Godfrey  v.  Herring  (Ark.  1905),  85  S. 
W.  233. 

Where  the  claimant  of  land  "showed  *a  sale  of  the  prop^ 
erty  under  deeds  dated  before  the  judgment,  but  not  re- 
corded until  the  date  of  the  levy"  and  the  only  evidence 
that  the  defendant,  the  grantee,*  remained  in  possession 
"was  that  he  had  a  key  to  the  house  levied  on, — ^and  that 
the  defendant  kept  his  buggy  in  the  stable,  which  was  also 
used  by  the  public  generally  for  that  purpose,"  it  was  held 
that  there  was  no  evidence  of  a  fraudulent  conveyance. 
Cannon  v.  Shahan,  118  Ga.  99,  44  S.  E.  824. 

Conveyance  in  pursuance  of  prior  promise.  A  convey- 
ance of  land  by  a  married  man,  while  insolvent,  to  his  wife, 
cannot  be  set  aside  as  in  fraud  of  creditors  if  it  was  made 
in  pursuance  of  promises  to  the  wife's  parents,  at  the  time 
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advancement  of  money  and  property  were  made  by  them 
to  the  husband  and  wife,  that  the  husband  would  make 
reimbursement  to  the  wife.  Clark  Bros.  v.  Ford,  (la. 
1905),  102  N.  W.  Rep.  421.  A  creditor  cannot  have  a 
conveyance  set  aside  as  fraudulent  merely  because  such 
conveyance  was  made  in  performance  of  an  oral  contract 
to  convey  which  was  contrary  to  the  statutes  of  fraud. 
Cannon  v.  Castleman  (Ind.  1905),  73  N.  E.  Rep.,  689. 

Fraudulent  intent.  Where  there  is  evidence  that  a 
debtor,  while  insolvent,  caused  land  to  be  conveyed  to  him- 
self and  his  wife  jointly,  and  gave  a  mortgage  thereon  to 
secure  the  price,  and  then  assigned  to  the  mortgagee  all 
his  interest  in  the  estate  of  his  father,  lately  deceased,  to 
secure  payment  of  the  mortgage,  the  fraudulent  intent  of 
the  assignment  as  against  creditors  is  a  question  for  the 
jury.  Caswell  v.  Pilkinton,  (Mich.  1904),  loi  N.  W. 
Rep.  212.  When  on  the  day  an  attachment  against  him 
was  taken  out,  the  debtor  conveyed  his  property  to  A.  as 
security  upon  the  bail  bond  which  A  had  signed  for  him, 
lie  being  in  jail  at  the  time,  and  thereafter  A.  not  having 
been  obliged  to  make  payment  on  the  bond,  conveyed  the 
land  at  the  debtor's  request  to  the  wife  of  the  latter;  held, 
that  though  the  original  conveyance  might  have  been  con- 
sidered as  honestly  made  the  subsequent  transfer  was  proof 
of  fraudulent  intent.  Brady  v.  Fraley's  Admx.  et.  al.  (Ky. 
1905) »  84  S.  W.  750. 

Insolvency.  It  was  held  that  where  the  seller  retained 
the  title  long  after  the  purchase  price  was  paid  and  then 
the  buyer  had  a  conveyance  made  while  insolvent  to  an- 
other insolvent  who  soon  after  went  through  bankruptcy 
and  did  not  mention  the  land  in  his  schedule,  and  after  the' 
latter's  discharge  the  deed  was  recorded,  the  conveyance 
was  in  fact  fraudulent.  Sievers  v.  Martin  (Ky.  1904), 
.82  S.  W.  631.  Where  one  purchases  a  mortgage  from* 
the  wife  of  a  man  known  to  be  financially  embarrassed  for 
only  one-quarter  of  its  face  value,  the  wife  not  being  en- 
gaged in  any  separate  business  of  her  own,  such  a  mort- 
gage is  invalid  as  to  the  creditors  of  the  mortgagor.     Mo- 

•  nessen  Nat.  Bank  v.  Lichtenstein,  207  Pa.  187,  56  Atl.  405. 

Evidence.  In  a  suit  by  a  judgment  creditor  against  A., 
the  maker  of  a  promissory  note,  and  B.,  to  subject  land  which 

•  plaintiff  claimed  was  owned  by  them  jointly  to  the  lien  of  the 
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judgment  on  the  note,  the  testimony  offered  by  A.  and  B. 
showed  that  B.  had  paid  the  whole  price  and  had  a  deed 
to  the  entire  tract.  Plaintiff's  evidence  showed  that  A. 
was  to  surrender  his  interest  to  D.,  who  was  to  convey  it 
to  A's  wife,  who  was  B/s  daughter ;  that  both  A.  and  B. 
lived  on  the  tract  of  land  and  that  in  another  action  A. 
had  testified  that  he  owned  half  the  land.  Held — ^That  the 
finding  of  the  lower  court  that  A.  owned  half  the  land  will 
not  be  disturbed.  Lewis  v.  Kash  (Ky.  1903),  yj  S.  W. 
Rep.  697. 

Pleading.  In  a  suit  to  set  aside  a  conveyance  of  land  for 
fraud,  the  allegations  that  for  several  years  the  plaintiff  "had 
been  sick  and  enfeebled  in  body  and  mind  and  thereby 
easily  susceptible  to  the  influence  and  persuasions  of  others 
and  the  defendant  knowing  the  enfeebled  condition  of  his 
mother  and  the  great  influence  he  had  over  her  as  her  son, 
corruptly  intending  to  defraud  her  out  of  her  farm,  invited 
her  to  make  her  home  with  him  and  promised  to  support 
and  maintain  her  for  her  life ;  that  "the  plaintiff  being  over- 
come by  the  persuasions  and  importunities  of  the  defend- 
ant and  believing  his  promise  would  be  kept"  did  execute 
to  the  defendant  a  deed  of  the  farm ;  that  the  only  consider- 
ation for  the  deed  was  the  defendant's  promise  to  provide 
for  the  plaintiff  during  her-  life,  are  not  sufficient  allega- 
tions to  set  the  conveyance,  aside.  Tomlinson  v.  Tomlin- 
son,  162  Ind.  530,  70  N.  E.  Rep :  881. 

Sec  240.  Conveyance  for  support  of  grantor.  Where 
a  father  made  a  conveyance  to  his  daughter,  for  which  the 
consideration  was  stated  as  follows :  "The  party  of  the  sec- 
ond part  (the  grantee)  shall  not  dispose  of  said  property 
during  the  lifetime  of  the  party  of  the  first  part  without 
the  written  consent  of  the  party  of  the  first  part,  and  that 
the  party  of  the  second  part  will  furnish  to  the  party  of  the 
first  part  a  comfortable  and  proper  support  and  main- 
tenance during  his  natural  life/'  it  was  held  that  the  deed 
was  "void,  as  a  matter  of  law,  as  to  existing  creditors 
*  *  *  unless  it  can  be  shown  that  the  grantor  re- 
tained a  sufficient  amount  of  property  to  pay  al  1  of  his 
existing  debts."  A  surety  upon  a  jud£2:ment  acfainst  the 
grantee  "is  entitled  to  have  it  made  out  of  the  property  of 
his  principal  for  his  relief,"  and  "invests  him  with  an  ap- 
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pealable  interest  in"  the    case.    Hanna   v.    Charleston    Nat. 
Bank,  55  W.  Va.  185,  46  S.  E.  120. 

"A  deed  or  contract  made  in  consideration  of  the  sup- 
port of  the  grantors  will  only  be  set  aside,  in  equity,  where 
there  has  been  an  entire  failure  or  refusal  to  perform 
the  agreement,  or  at  least  such  a  substantial  failure  to 
perform  the  contract  in  respect  to  material  matters  as 
would  render  the  performance  of  the  rest  a  thing  different 
from  what  was  contracted."  Pittinger  v.  Pittenger,  208 
111.  582,  70  N.  E.  699.  Where  a  conveyance  of  land  is  made 
on  the  consideration  of  the  agreement  of  the  grantee  to 
support  the  grantor,  and  the  grantee  refuses  to  support 
him,  equity  will  cancel  the  deed.  "The  neglect  or  refusal 
of  the  grantee  to  comply  with  his  contract  raises  a  pre- 
sumption that  he  did  not  intend  to  comply  with  it  in  the 
first  instance,  and  that  the  contract  was  fraudulent  in  its 
inception,  wherefore  a  court  of  equity  will  not  permit  him 
to  enjoy  the  conveyance  so  obtained."  However,  where 
the  grantee  dies  leaving  minor  children  without  any  legally 
appointed  guardian,  the  presumption  of  fraud  would  not 
arise,  and  therefore  equity  will  not  make  any  such  decree 
against  the  children.  Other  states  indulge  in  a  different 
theory  and  grant  relief  against  such  minors.  Stebbins  v. 
Petty,  209  111.  291,  70  N.  E.  Rep.  673. 

Sec.  241.  Conveyances  between  near  relatives.  Where 
a  father  conveyed  land  to  his  son  the  evidence  considered 
and  the  conveyance  was  held  to  be  bona  fide  and  not  in 
fraud  of  creditors.  Commonwealth  Bank  v.  Kearns,  100 
Md.  201,  59  Atl.  loio.  A  conveyance  by  a  defendant  to  his 
brother-in-law  was  considered  and  held  under  all  the  cir- 
cumstances fraudulent.  Greig  &  Jones  v.  Rice  (S.  C. 
1903),  44  S.  E.  792.  Evidence  discussed  in  a  case 
where  a  conveyance  made  by  a  father  retiring  from  busi- 
ness to  his  son  was  claimed  to  be  voluntary  and  fraudu- 
lent.   Norwood  V.  Washington,  136  Ala.  657,  33  So.  869. 

Presumptions.  It  was  held  that  where  a  conveyance 
to  a  relative  left  a  man  without  property  to  pay  his  credit- 
ors, it  is  prima  facie  fraudulent  and  the  grantee  must  show 
strong  proof  of  bona  fides.  The  Court  referred  to  Knight 
V.  Nease,  44  S.  E.  414;  Moore  v.  Gainer,  53  W. 
Va.    403,    44    S.    E.    458.      Relationship    between    parties 
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to   a    conveyance    which    results    injuriously    to    creditors, 
though     not     sufficient     per    se     to     raise     a    presumption 
of  fraud,  puts  the  burden  upon  the  purchaser  to  show  evi- 
dence of  his  good  faith  and  circumstances  known  as  badges 
of  fraud  have  greater  weight  than  in  other  cases.     Colston 
et.  al.  V.    Miller,  (W.  Va.  1904),   47    S.    E.    268.       If   a 
creditor  attempts  to  apply  to  the  payment  of  his  debt  land 
conveyed  by  the  debtor  to  a  near  relative,  the  burden  is  on 
the  creditor  to  prove  that  the  conveyance  was  voluntary  or 
fraudulent.     Before  he  begins  proceedings  to  reach  the  land, 
he  has  no  equity  in  it,  hence,  one  who  takes  the  land  with 
notice  of  the  creditor's    claim    against    the    debtor  takes  it 
clear  of  any  equitable  interest  of  the  creditor,  if  th*e  con- 
veyance was  not  fraudulent  or  voluntary.     Klay  v.  McKel- 
lar,  122  la.  163,  97  N.  W.  Rep.  1901.    For  a  contrary  decision, 
as  to  the    first   point,   see   Lusk   v.   Riggs,    (1904)    (Neb. 
I904)>   97    N.  W.  Rep.  1033.     Where    a    father    conveyed 
by  deed  absolute  on  its  face   land   to   his    son  the  relation- 
ship of  grantor  and  grantee,  coupled  with  the  further  fact 
that  in  other  transactions  the  son  had  acted  as  agent  for  his 
father,  did  not  put  the  burden  on  the  son  of  proving  that 
the  conveyance  was  absolute  and  another  alleging  existence  of 
a  trust  must  prove  it.     Willis  v.  Robertson  et.  al.,   121   la. 
380,  96  N.  W.  900.      Defendant,  when  insolvent,    conveyed 
away  two  lots  of  land,  one  to  his  father  and  the  other  to 
his  brother,  and  purchased  a  third  which  was  deeded  to  his 
wife,  thereby  divesting  himself  of  nearly  all  of  his  available 
property.     The  lot  purporting  to  be  conveyed  to  the  father 
was  subsequently  rented    by    the    defendant    and    stated  by 
him  to  be   his.     That  transferred  to  the  wife   was   bought 
with  his  own  money,   when  he  was  'indebted  to  the  plain- 
tiff.   Held,  these  two  lots  were  subject  to  the  lien  of  the 
judgment  obtained  by  the  plaintiff  and  should    be    sold    to 
satisfy  it.     Dennis  v.  Ball-Warren  Co.,  72  Ark.  58,  77  S-  W. 
Rep.  903. 

Consideration.  A  mortgage  of  real  estate,  executed 
by  a  wife,  who  owned  the  land,  and  her  husband,  was  as- 
signed to  the  plaintiff. '  The  mortgagee  testified  that  the 
transaction  was  without  consideration  and  for  the  purpose 
of  defrauding  the  creditors  of  the  mortgagors,  and  that 
the  notes  were  indorsed  back  to  them.  The  plaintiff  took 
the  notes  from    the    husband,  her    son-in-law,  and  testified 
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that  she  paid  cash  for  them,  at  her  house,  and  that  the 
money  was  paid  to  enable  her  son-in-law  to  pay  his  debts. 
Her  petition  alleged  different  facts.  Held,  a  finding  by  the 
lower  court  that  the  transaction  between  plaintiff  and  her 
son-in-law  was  void  was  justified  by  the  evidence.  Zim- 
merman V.  McMasters,  (Ky.  1903),  76  S.  W.  Rep.  5. 
When  it  appeared  that  a  judgment  debtor  after  the  judg- 
ment but  two  years  prior  to  further  proceedings  there- 
on had  sold  certain  land  to  his  son,  who  had  paid  therefor  $100 
and  had  later  erected  valuable  improvements,  it  was  held  that 
the  land  was  subject  to  the  debt  but  that  the  son  was  not 
a  fraudulent  transferee.  Williamson  v.  Blackburn  (Ky.  1904), 
82  S.  W.  600. 

"Pime  when  conveyance  made.  Where  a  debtor  five 
days  after  being  threatened  with  suit  and  two  days  before 
it  was  actually  brought,  conveyed  all  his  land  for  an  inade- 
quate consideration  to  his  son-in-law  but  continued  there- 
after in  possession  and  use  thereof,  it  was  held  that  the 
deed  was  executed  with  the  fraudulent  intent  to  hinder  and 
delay  his  creditors.  Cincinnati  Tobacco  Warehouse  Co. 
V.  Matthews  (Ky.  1905),  74  S.  W.  242.  Three  days 
before  the  date  set  for  the  trial  of  a  cause  the  defendant 
deeded  all  his  land  to  his  son  and  on  the  day  of  the  trial 
telegraphed  his  son,  who  thereupon  put  the  deeds  on  rec- 
ord. Judgment  was  rendered  against  the  defendant  who 
went  into  bankruptcy  and  only  scheduled  the  judgment 
and  a  small  debt  which  he  paid  off  saying  that  he  had  got 
rid  of  the  judgment  by  his  discharge  in  bankruptcy  and 
was  going  to  pay  his  taxes.  The  conveyance  to  the  son 
was  held  to  be  fraudulent.  Mason  v.  Perkins,  180  Mo.  702, 
79  S.  W.  683.  Where  a  debtor  the  day  before  a  judgment 
was  rendered  against  *him  conveyed  to  his  sons  "25  acres  of 
land  for  the  named  consideration  of  $40  cash  in  hand  paid," 
and  it  further  appeared  that  the  property  was  all  the 
debtor  owned,  w^as  worth  five  times  the  sum  stated  as  the 
consideration,  and  the  sons  were  single  men  who  were  sup- 
ported by  their  father,  it  was  held  that  a  finding  that  the 
conveyance  was  fraudulent  would  not  be  set  aside  on  ap- 
peal. Morgan  v.  Boulton  (Ky.  1905),  85  S.  W.  747. 
In  an  action  in  equity  to  set  aside  a  conveyance  of  real 
estate  as  in  fraud  of  creditors,  it  appeared  that  shortly  after 
the   failure   of  his   firm   one   of   the   partners   conveyed   the 
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land  in  question  to  his  sister  for  $500,  which  was  much 
less  than  the  value  thereof;  that  the  sister  gave  her  note 
for  the  purchase  price,  which  had  not  been  paid.  Held, 
that,  in  view  of  the  circumstances  under  whichr  the  convey- 
ance was  made,  the  inadequacy  of  the  price,  as  represented 
by  the  dishonored  note,  and  the  subsequent  conduct  of  the 
parties,  the  conveyance  was  in  fraud  of  creditors.  Smith  v. 
Bigelow  &  Bigelow  (la.  1904),  99  N.  W.  590. 

Conveyance  in  settlement  of  estate.  For  particular  facts 
held  to  show  that  a  voluntary  partition  of  land  among  the 
heirs  of  an  intestate  was  made  with  intent  to  defraud  the 
creditors  of  one  of  the  heirs,  see  Wick  v.  Hickey,  (la.  1905), 
103  N.  W.  Rep.  469.  Where  an  heir  who  was  indebted  to 
his  father's  estate  joined  ^  with  the  other  heirs  in  a  con- 
veyance of  all  his  father's  land  to  his  mother  to  save  the  ex- 
pense of  administration,  the  conveyance  as  to  him  was  held 
not  to  be  fraudulent  since  had  the  estate  been  duly  adminis- 
tered his  share  would  have  been  insufficient  to  pay  his  indebted- 
ness to  the  estate.  Trabue  v.  Henderson,  180  Mo.  616,  79 
S.  W.  451. 

Sec.  242.  Conveyance  in  fraud  of  marital  rights.  A 
secret  conveyance  by  a  husband,  20  days  before  his  mar- 
riage, to  his  brother  on  a  parol  trust  to  convey  to  the  lat- 
ter's  children  if  the  grantor  died  from  the  effect  of  an 
operation  he  was  about  to  undergo,  but  if  he  survived  then 
to  reconvey  the  property,  will  be  held  to  create  a  valid  trust 
but  will  be  set  aside  as  a  fraud  on  the  wife.  Collins  v.  Collins, 
98  Md.  473,  57  Atl.  597.  It  was  held  that  a  man  who  buys 
land  from  his  own  assignee  in  bankruptcy  in  order  to  defraud 
his  wife  and  children  is  not  a  bona  fide  "holder  of  the  premises 
under  a  color  of  title  believed  by  him  to  be  good"  within 
Clark's  North  Carolina  Code,  473,  who  is  entitled  to  the  im- 
provements placed  on  the  land.  Hallyburton  v.  Slagle,  132 
N.  C.  957,  44  S.  E.  659. 

A  conveyance  by  a  husband  in  order  to  defraud  his  wife 
of  her  dower  rights  therein  is  good  as  against  his  heirs 
and  devisees,  but  not  as  against  the  widow.  Willis  v. 
Robertson  et.  al.,  121  la.  380,  96  N.  W.  900.  A  conveyance 
from  a  father  to  his  daughter  shortly  before  his  second 
marriage,  is  not  in  fraud  of  the  rights  of  the  prospective 
wife  where  a  fair  consideration  was  paid,  nor  is  such  a  con- 
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veyance  from  a  parent  to  his  child  when  the  parent  has  -reasoh- 
able  property  remaining  so  that  the  rights  of  the  wife  arisifig 
from  her  inchoate  dower  will  not  be  prejudiced  thereby.  Jones 
V.  Jones,  213  111.  228,  72  N.  E.  Rep.  695. 

Sec.  243.  Conveyances  by  husband  to  wife.  As  to 
conveyances  between  husband  arid  wife  valid  as  to  subsequent 
creditors  see  post  §  251. 

In  generaL    Evidence    held   sufficient  to   show    a   con- 
veyance between    husband    and    wife    fraudulent.      Wise    v. 
Pfaff,  98  Md.  576,  56  Atl.  815.     Proof  that  parties*  to  a  con- 
veyance are  husband  and  wife  does  not  as  a  matter  of  law 
establish   fraud   or  want  of  consideration.     Fisher  &  Levy 
V.  Motta,  76  Conn.  197,  56  Atl.  558.      A  conveyance  from 
husband  to  wife  was  held  not  to  be  fraudulent  although  the 
husband    testified     he     received     no     consideration     therefor 
where  the  wife  testified  it  was  to  reimburse  her  for  furniture 
she  previously  bought  and  paid  for  from  her  separate  prop- 
erty.    Budlong  V.   Budlong,  32  Wash.  672,  73  P.  783.     For 
case  of  alleged  fraudulent  conveyance    by    husband    to   wife 
and  findings  of  law  and  fact  see  Walker  v.  Harold,  44  Or. 
205,    74    P.    705.      The    evidence    was    held    sufficient    to 
show   a   fraudulent  conveyance  by   a   husband   to   his  wife. 
Planters'     Bank     &    Trust     Co.     v.     Major     (Ky.     1904), 
79  S.  W.  264.     In  a  suit  to  have  a  deed  executed  by  a  wife 
to  her  husband  cancelled  it'  appeared  that  the  husband  had 
been    the   wife's    confidential    adviser   and    agent    for   many 
years,   that   he   induced   her   to  execute   the   deed   and   that 
the    consideration    was    $1.     Held — ^Deed    to    be    cancelled. 
Harraway  v.   Harraway,   34   So.  836,  136  Ala.   499.     For  a 
case  where  it  was  found  as  a  question  of  fact  that  a  hus- 
band's deed  to  his  wife  was  fraudulent  as  against  a  creditor 
who  afterwards  bought  at  an  execution  sale,  see  Smith  v. 
Goodrich      (Ark.     1905),     87     S.     W.     125.      The     facts 
and   circumstances    surrounding   a   conveyance   from   a   hus- 
band to  his  wife  in  trust  for  certain  purposes  held  to  show 
such    conveyance   was    fraudulent   as    against    his    creditors. 
Matthews  v.  Thompson,   186  Mass.    14,  71   N.  E.  Rep.  93. 
A  husband  who    has    had    lands    conveyed    to  his  wife  for 
the  purpose  of  defrauding  his  creditors  is  estopped  to  deny 
that  the  conveyance  was  valid,  or  to  ask  to  be  relieved  in 
equity    of    the    consequences.      Ratliff    V.    Ratli-ff    et.    al. 
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(Va.  1904),  47  S.  E.  1007.  A  husband  conveyirtg  to 
his  wife  to  defraud  his  creditors  cannot  show  a  trust  as 
against  her  or  those  claiming  under  her.  Hays  v.  Marsh, 
132  la.  81,  98  N.  W.  604.  Where  husband  and  wife  con- 
spire to  defraud  creditors  by  transferring  the  husband's 
property  to  the  wife  and  thence  conveying  to  an  innocent 
third  party,  a  personal  judgment  may  be  entered  by  the 
husband's  creditors  against  the  wife,  provided  it  appears 
that  she  has  the  proceeds  of  the  sale  or  her  estate  benefited 
thereby.    Sheldon  v.  Parker  (Neb.  1903),  95  N.  W.  1015. 

Husband  solvent,  A  conveyance  by  a  husband  to  his 
wife  when  he  is  not  in  debt  and  not  engaged  in  any  busi- 
ness cannot  be  set  aside  by  subsequent  creditors.  West- 
moreland Guarantee  Building  and  Loan  Ass'n.  v.  Thomas, 
207  Pa.  514,  56  Atl.  1072.  "There  being  no  intent  to  defraud, 
and  the  grantor  being  neither  insolvent  nor  in  contempla- 
tion of  insolvency,"  it  was  held  that  deeds  by  a  husband 
to  a  wife  "were  valid,  although  made  without  considera- 
tioa"  White  v.  Besse,  I45  Cal.  223,  78  Pac.  649.  A  volun- 
tary conveyance  to  a  wife  by  a  husband  who  was  solvent 
made  in  good  faith  and  to  provide  for  the  wife,  enough 
property  being  left  to  take  care  of  all  his  liabilities  was ' 
held  not  to  be  fraudulent  as  against  subsequent  creditors. 
Johnson  v.  Murphy,  180  Mo.  597,  79  S.  W.  909. 

Conveyance  through  third  party.  Where  in  an  action 
by  the  wife's  heirs  to  set  aside  a  deed  of  wife's  lands  to  a 
third  party  which  were  later  conveyed  by  the  third  party 
to  the  husband  it  appeared  that  the  transaction  was  in- 
tended by  the  wife  as  a.  method  of  conveying  the  land  to 
her  husband,  it  was  held  that  the  deed  should  not  be  set  aside. 
Although  equity  scrutinizes  such  transactions  closely  the 
mere  fact  that  the  conveyance  was  improvident  because 
the  husband  was  financially  embarrassed  is  immaterial.  Han- 
naford  v.  Dowdle  (Ark.  1905),  86  S.  W.  820.  , 

Presumptions,  In  a  suit  by  creditors  of  a  husband  to 
charge  their  debt  upon  real  estate  of  the  wife  alleged  to 
have  been  fraudulently  conveyed  to  her  by  her  husband, 
direct  proof  of  fraud  is  unnecessary  and  it  may  be 
inferred  from  facts  and  circumstances  of  such  a  character  as 
to  convince  a  reasonable  man.  Where  a  wife  acquires 
valuable  property  during  coverture  and  without  having  any 
means  of.  any  consequence  of  her  own  prior  to  the  time  of 
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SO  acquiring,  the  burden  is  on  her  to  prove  clearly  and  dis- 
tinctly that  she  paid  for  it  with  money  not  derived  from  her 
husband,  the  presumption  being  he  furnished  the  consider- 
ation. Horner  v.  Huffman,  52  W.  Va.  40,  43,  S.  E.  132. 
It  was  said  that  "in  a  contest  between  the  creditors  of  the 
husband  and  his  wife,  owing  to  the  great  facility  which  the 
married  relation  affords  for  the  commission  of  fraud,  there 
is,  as  there  should  be,  a  presumption  against  the  bona  fides  of 
the  transaction,  which  the  wife  must  overcome  by  clear 
and  satisfactory  evidence."  It  was  held  that  this  burden 
of  proof  the  wife  had  failed  to  sustain.  Miller  v.  Gillespie, 
54  W.  Va.  450,  46  S.  E.  451.  In  a  suit  to  set  aside  a  convey- 
ance by  a  husband  to  his  wife  as  fraudulent  it  was  held 
that  there  was  evidence  that  "not  a  great  while  before  the 
conveyance  to  her,  (she)  received  from  the  estate  of  her 
father  *  *  *  money  or  property  equal  in  amount  to, 
if  not  in  excess  of,  the  consideration"  paid  for  the  land  in 
question,  the  conveyance  was  not  fraudulent.  The  husband 
could  also  apply  to  such  purchase  for  the  wife  exempt  property. 
Berry  v.  Swen  (Ky.  1905),  85  S.  W.  228. 

Consideration.  The  conveyance  of  land  by  an  insol- 
vent person  to  his  wife  through  a  third  party  without 
consideration,  is  presupied  to  be  done  to  hinder  and  delay 
creditors,  although  there  is  no  evidence  of  actual  fraudulent 
intent.  It  is  immaterial  that  the  third  party  did  not  know 
the  condition  of  the  insolvent  or  the  specific  purpose  for 
which  the  conveyance  was  made.  Such  a  conveyance  will 
be  set  aside  on  the  petition  of  the  trustee  in  bankruptcy  of 
the  insolvent  person.  Gray  v.  Chase,  184  Mass.  444,  68  N. 
E.  Rep.  676.  Where  the  question  as  to  whether  a  convey- 
ance by  a  wife  to  a  husband  was  for  an  adequate  considera- 
tion or  not  depends  upon  an  ex  parte  settlement  by  the  husband 
of  his  accounts  as  guardian  and  administrator  of  his  wife's 
son  by  a  former  husband,  the  accounts  must  be  stated  so 
that  the  indebtedness  may  be  ascertained  since  without 
this  the  presumption  against  the  bona  fides  of  the  deed  is 
not  rebutted.  Lee  v.  Willis,  loi  Va.  188,  43  S.  E.  354. 
Land  conveyed  by  a  husband  to  a  wife  without  adequate 
consideration  remains  in  equity  liable  for  the  husband's 
debts.  D.  M.  Osborne  &  Co.  v.  Evans  et.  al.  (Mo.  1905), 
84  S.  W.  867. 

Exempt  property.     Under  the  law  of  Ala.,  exempting 
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property  to  the  value  of  $i,ooo  from  claims  of  creditors,  a 
conveyance  by  a  husband  to  his  wife  of  property  worth 
$600  will  not  be  declared  a  general  assignment  for  the  bene^ 
6t  of  creditors,  and  it  is  not  necessary  for  the  owner  to 
have  the  property  exempted  to  him.  Skinner  v.  Jennings^ 
34  So.  622,  137  Ala.  295.  A  deed  by  a  husband  to  a  wife  of  a 
homestead  exempt  by  statute  from  debts  is  valid  as  against  hiS 
creditors,  they  having  no  interest  therein.  Reed  Bros.  v.  Nich- 
olson (Mo.  1905),  88  S.  W.  71. 

Sec.  244.  Conveyance  horn  third  party  taken  in  name 
of  wife.  Where  an  insolvent  husband  allowed  his  land  to 
be  sold  for  taxes  and  then  bought  in  the  title  for  the  amount 
of  the  taxes  in  the  name  of  his  wife  with  money  derived 
from  the  wife's  ancestral  estate,  it  was  held  to  be  a  fraud- 
ulent conveyance.  Herrin  v.  Herrin  (Ark.  1905),  87 
S.  W,  430.  Land  was  bought  by  a  husband  and  paid 
for  with  his  own  property  but  was  conveyed  to  his  wife  on 
the  ground  that  he  was  indebted  to  her.  Neither  husband 
nor  wife  could  fix  any  day  on  which  the  loan  was  made  and 
the  latter  remembered  no  agreement  to  repay.  Held — 
That  this  land  should  be  sold  for  the  benefit  of  creditors  of  the 
husband.  Reeves  v.  Slade,  71  Ark.  611,  77  S.  W.  Rep.  54. 
When  after  a  judgment  against  a  husband  the  latter  sold 
his  home  and  with  part  of  the  proceeds  bought  another  lot 
taking  the  conveyance  in  the  name  of  his  wife,  it  was  held 
that  the  wife  could  not  maintain  a  bill  to  set  aside  a  subse- 
quent sale  under  an  execution  against  the  husband  without 
showing. that  her  husband  was  solvent,  and  able  to  make 
the  gift  to  her.  When  the  wife  loaned  money  to  her  hus- 
band which  she  received  from  her  father's  estate  and  it 
had  been  used  with  her  acquiescence  to  pay  the  husband's 
individual  debts  it  is  too  late  twenty  years  later  to  set  up 
a  claim  to  such  money  as  against  his  creditors.  But  where 
a  husband  not  shown  to  be  insolvent  sold  the  homestead 
for  $5,000,  devoted  most  of  this  to  the  payment  of  debts, 
and  gave  his  wife  $400  in  return  for  her  relinquishment  of 
dower  and  homestead  necessary  to  make  the  sale,  and  she 
with  the  money  bought  a  new  lot  of  land,  it  was  held  that 
her  title  should  be  upheld.  Davis  v.  Yonge  (Ark. 
^905) »  85  S.  W.  91.  Where  a  husband  and  wife  buy 
with  their  joint  money  real  estate  and  the  title  "s  taken  in 
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Uie  name  of  the  wife  with  the  knowledge  smd  consent  of 
the  husband,  his  acquiescence  for  seventeen  years  in  such 
arrangement  raises  the  presumption  that  he  was  not  mis- 
led and  that  there  was  no  such  fraud  as  to  enable  him  to 
have  the  property  declared  in  trust  for  him.  Cline  v.  Qine, 
204  111-  130*  68  N.  E.  Rep.  545.  Where  a  third  of  the  price 
of  a  house  and  lot  conveyed  to  a  wife  and  certain  improve- 
ments thereon  were  paid  by  the  husband  but  the  sum  so 
paid  did  not  exceed  the  amount  which  he  would  have  paid 
as  rent  for  another  place,  the  conveyance  was  not  fraudu- 
lent and  the  land  subject  to  his  debts.  EverSole  v.  Bullock, 
(Ky.  1904),  83  S.  W.  556.  Defendant,  where  insolvent, 
conveyed  away  two  lots  of  land,  one  to  his  father 
and  the  other  to  his  brother,  and  purchased  a  third,  which 
was  deeded  to  his  wife,  thereby  divesting  himself  of  nearly 
all  of  his  available  property.  The  lot  purporting  to  be 
conveyed  to  the  father  was  subsequently  rented  by  the  de- 
fendant and  stated  by  him  to  be  his.  That  transferred  to 
the  wife  was  bought  with  his  own  money,  when  he  was 
indebted  to  the  plaintiff.  Held — ^These  two  lots  were  sub- 
ject to  the  lien  of  the  judgment  obtained  by  the  plaintiff 
and  should  be  sold  to  satisfy  it.  Dennis  v.  Ball-Warren 
Co.,  72  Ark.  58,  Jf  S.  W.  903.  Where,  pending  a  trial, 
A  purchased  land,  having  title  taken  in  his  wife's  name,  and 
two  months  after  verdict  against  A,  A  with  his  wife  made 
a  voluntary  conveyance  to  B,  and  there  was  evidence  that 
A  had  title  taken  in  the  name  of  his  wife  "that  he  might 
not  lose  it  if  anything  happened  to  him."  Held — that  the 
case  should  be  left  to  the  jury  on  the  question  of  fraudu- 
lent intention.  Weber  v.  Aschbacker,  205  Pa.  St  558,  55 
Atl.  534. 

Surrounding  circumstances.  In  an  action  to  subject 
to  the  payment  of  a  husband's  debt  land  standing  in  his 
wife's  name,  a  court  of  equity  in  determining  whether  the 
husband  is  the  real  owner  of  the  land,  will  look  at  the  facts 
and  circumstances  surrounding  the  conveyance  to  the  wife, 
and  will  not  attach  much  importance  to  the  mere  fact  that 
the  deed  was  taken  in  the  wife's  name.  Watt  v.  Morrow, 
(S.  D.  1905),  103  N.  W.  Rep.  45. 

Sec.  245.  Preference  of  creditors.  Where  an  assign- 
naent  or  transfer  by  an  insolvent  debtor  constitutes  a  prefer- 


387  PREFERENCE  OF   CREDITORS  §  245,  246 

cnce,  knowledge  of  the  debtor's  insolvency,  on  the  part  of 
the  assignee  or  transferee,  is  immaterial  and  need  not  be  al- 
leged. McKenzie  et.  al.  v.  Thomas,  ii8  Ga.  728,  45  S.  £• 
610.  An  assignment  for  the  benefit  of  creditors  does  not 
provide  for  a  preference  within  the  Act  of  1893  (requiring 
the  filing  of  a  schedule  of  preferred  creditors  by  the  as- 
signee), by  reason  of  making  provision  for  pa>Tnent  in 
priority  to  other  creditors  (i)  of  a  creditor  secured  by  a 
previously  recorded  trust  deed  upon  the  property  assigned, 
or  (2)  of  another  creditor  whose  claim  was  invalid  as  with- 
out consideration.  Sutton  et.  al.  v.  Bersent  et.  al,  133  N. 
C.  559.  45  S.  E.  844.  Under  Code  1899,  c.  74,  §  2,  a  mort- 
gage made  by  an  insolvent  debtor  upon  his  property  consti- 
tutes a  preference  forbidden  thereby,  though  made  pur- 
suant to  an  agreement  to  do  so  entered  into  before  the  in- 
solvency as  consideration  for  a  loan;  as  the  mortgage  must 
be  contemporaneous  with  the  loan  to  escape  condenmation 
as  a  preference,  and  as  any  other  construction  would  admit 
oral  evidence  of  promises  to  make  a  mortgage  and  then  defeat 
the  purposes  of  the  statute.  Feely  v.  Bryan  et.  al.  (W.  Va. 
1904),  47  S.  E.  307. 

Sec.  246.  Voluntary  conveyances.  Where  a  deceased 
made  a  fraudulent  conveyance  to  the  knowledge  of  his  grantee 
and  later  made  an  innocent  voluntary  conveyance  of  other 
property  liable  under  the  statutes  for  his  debts,  in  an  action 
to  settle  his  estate  in  which  both  grantees  are  parties  equity 
will  require  the  subjection  of  the  property  fraudulently  con- 
veyed to  the  payment  of  the  debts  before  that  innocently 
conveyed.  The  former  conveyance  is  void  and  may  be 
disregarded  by  creditors  under  the  Kentucky  statute  (St. 
1903,  §  1907a),  Walker  v.  Bank  of  Manchester  (Ky. 
1904),  79  S.  W.  222.  When  an  insolvent  conveyed  to 
his  brother-in-law  certain  land,  the  only  consideration  be- 
ing to  secure  the  latter  for  his  liability  as  the  indorser  on 
the  insolvent's  paper  'already  overdue,  and  the  conveyance 
was  clearly  intended  by  the  insolvent  as  fraudulent,  it  was 
held  that  the  grantee  had  sufficient  notice  of  the  grantor's 
financial  condition  to  put  him  on  his  inquiry  and  the  con- 
veyance was,  therefore,  void  as  against  creditors.  Timms  v. 
Timms,  54  W.  Va.  414,  46  S.  E.  141.  Where  the  records 
«how  that  the  land  was  conveyed  by  a  husband  to  his  wife  in 
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consideration  of  "love  and  affection"  and  that,  five  months 
later,  a  judgment  was  recovered  against  the  husband,  one 
taking  a  mortgage  in  good  faith  from  the  wife  may  main- 
tain an  action  to  foreclose,  although  the  conveyance  by  the 
husband  was  made  with  intent  to  defraud  the  creditors,  as 
the  record  is  insufficient  to  charge  the  mortgagee  with 
notice  of  the  fraud.  Glassburn  v.  Wireman  (la.  1905), 
102  N.  W.  Rep.  421.  A  husband  or  those  claiming 
under  him  must  show  that  a  gratuitous  transfer  of  land  ta 
him  by  his  wife  was  made  fairly  and  freely,  and  a  deed  ob- 
tained  by  him  by  duress  may  be  avoided  by  the  entry  of 
the  grantor  or  her  heirs  within  the  statutory  period  of 
limitation.  Hovorka  v.  Havlik  (Neb.  1903),  93  N.  W^ 
990.  In  an  action  of  ejectment  brought  by  a  father  against 
his  son  for  the  possession  of  a.  farm  claimed  by  the 
son  to  have  been  given  to  him  by  his  father  15  years  be- 
fore the  trial,  after  a  judgment  for  the  plaintiff,  the  dis- 
covery of  evidence  that  the  father  kept  an  account  in  which 
all  expenses  of  operating  the  farm  were  charged  to  the  son^ 
with  the  fact  that  the  existence  of  the  books  could  not 
have  been  known  to  the  defendant  is  sufficient  to  justify  the 
granting  of  a  new  trial.  Owsley  v.  Owsley  (Ky.  1903),  ^^  S. 
W.  Rep.  397. 

Sec.  247.  Property  exempt  from  execution.  A  con- 
veyance of  homestead  lands  by  a  debtor  cannot  be  treated 
as  in  fraud  of  the  rights  of  creditors,  such  land  being- 
legally  beyond  their  reach.  Hinkle  v.  Broadwater,  (Ark. 
1905  )>  84  S.  W.  510.  The  homestead  interest  of  the  head 
of  a  family  in  Nebraska  is  not  a  subject  of  fraudulent 
conveyance,  and  a  conveyance  by  him  of  lands  in  which  a 
homestead  interest  exists  can  be  held  fraudulent  as  to 
creditors  only  so  far  as  it  attempts  to  convey  a  surplus  of 
the  homestead  which  would,  if  still  remaining  in  the  hands 
of  the  grantor,  be  subject  to  sale  on  execution.  Brown  v. 
Campbell  et.  al.  (Neb.  1903),  93  N.  W.  1007.  Where 
to  secure  the  purchase  price  of  60  acres  of  land  the 
purchaser  mortgaged  the  same  and  also  his  homestead,  and 
in  case  of  foreclosure  he  could  have  first  compelled  the  sale 
of  the  unexempt  land,  it  was  not  fraudulent  to  convey 
the  unexempt  60  acres  to  the  mortgagee  in  satisfaction  of 
his  debt  which  was  about  the  amount  of  the  value  of  such 
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land  and  receive  a  discharge  of  the  mortgages  upon  both 
tracts.   Aretz  v.  Kloos,  89  Minn.  432,  95  N.  W.  216. 

Sec.  248.  Force  and  effect  of  fraudulent  conveyance 
between  parties  to  it  and  transferees. 

Parties  to  scheme  to  defraud  creditors.  It  was  held  that 
neither  of  the  parties  to  an  agreement  to  defraud  creditors  can 
sue  thereon  to  recover  property  conveyed.  Ackerman  v.  Peters, 
113  La.  156,  36  So.  922.  One  who  conveys  land  at  such  a 
grossly  inadequate  price  as  to  show  conclusively  an  intent  to 
defraud  creditors  cannot  maintain  a  bill  in  equity  to  com- 
pel a  reconveyance.  Massi  v.  La  vine  (Mich.  1905),  102 
N.  W.  Rep.  665.  It  was  held  that  as  a  deed  was  exe- 
^cuted  for  fraudulent  purposes  the  heirs  of  the  grantor  can- 
not get  it  set  aside  although  the  conveyance  was  without 
consideration  and  the  grantor  retained  possession  up  to 
death.  Castellow  v.  Brown,  119  Ga.  461,  46  S.  E.  632.  A 
conveyance  of  real  estate,  which  is  made  in  fraud  of  cred- 
itors is  valid  as  between  grantor  and  grantee,  but  invalid 
as  to  creditors  to  the  extent  it  may  be  necessary  to  deal 
with  the  conveyed  real  estate  for  their  satisfaction.  Trent 
V.  Edmonds,  32  Ind.  App.  432,  70  N.  E.  Rep.  169.  Where  a 
husband  conveys  land  to  his  wife  in  order  to  hinder  his 
creditors,  and,  as  a  part  of  the  same  transaction,  the  wife 
executes  a  reconveyance  to  the  husband  with  the  under- 
standing that  this  is  to  be  recorded  as  soon  as  the  husband's 
affairs  warrant,  and  the  reconveyance  is  presently  recorded 
accordingly,  the  husband  may  plead  these  facts  in  order 
to  show  consideration  in  a  suit  by  the  wife  to  set  aside  the 
reconveyance  on  the  ground  of  fraud  and  duress,  notwith- 
standing the  fraudulent  intent.  McCrum  v.  McCrum  (la. 
1905),  103  N.  W.  Rep.  771. 

Where  fraudulent  party  is  irresponsible.  Where  some 
illiterate  negroes  were  induced  by  a  white  man  to  convey 
to  him  their  land  in  order  to  protect  them  from  liability  on 
a  suit  pending,  it  was  held  that  as  the  white  man  was  the 
active  party  in  the  transaction  the  ordinary  rule  that  a 
fraudulent  grantor  cannot  recover  back  the  land  from  his 
grantee  does  not  apply  and  a  reconveyance  was  ordered. 
Hutchinson  v.  Park,  y2  Ark.  509,  82  S.  W.  843.  Where  the 
plaintiff,  a  woman,  who  was  surety  on  a  guardian's  bond, 
owned  some  land  and  was  persuaded  to  convey  the  land 
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to  the  defendant  because  frightened  by  them  into  the  be- 
lief that  she  might  lose  all  her  land  on  account  of  her 
liability  as  surety,  it  was  held  that  the  ordinary  rule  that 
the  grantor  in  a  fraudulent  conveyance  cannot  recover  the 
land  back  from  the  grantee  did  not  apply  because  the  plain- 
tiff was  clearly  a  dupe.  Cancellation  of  the  deed  was  de- 
creed. Sanford  v.  Reed,  (Ky.  1905),  85  S.  W.  213. 
Although  a  fraudulent  conveyance  is  binding  between  the 
parties  yet  such  a  deed  may  be  set  aside  because  of  the 
mental  incapacity  of  the  grantor.  Tatum  v.  Tatum's  AdmV., 

loi  Va.  ^^,  43  s.  e.  184. 

Rights  of  transferees  from  original  parties.  It  was 
held  that  as  a  fraudulent  conveyance  passes  all  the  interest 
of  the  grantor,  no  interest  remains  in  the  latter  "which 
can  form  the  basis  of  such  a  contract  of  sale  by  him,  as  will 
creat  an  equity  respecting  the  land."  The  purchaser  from 
the  original  grantee  is  not  affected  by  actual  notice  of  such 
a  contract  for  sale  made  between  the  grantor  and  a  third 
party.  Poling  v.  Williams,  55  W.  Va.  69,  46  S.  E.  704.  The 
heirs  of  one  who  has  made  a  fraudulent  conveyance  may 
not  claim  the  land  as  against  the  fraudulent  grantee  who 
had  paid  the  creditors  who  had  had  the  conveyance  set 
aside.  Keeton  v.  Bandy  (Ky.  1903),  74  S.  W.  1047.  It  was 
held  that  "heirs  at  law"  of  a  grantor  who  conveyed  in  fraud 
of  creditors  "stand  in  his  shoes  and  have  no  rights  which 
he  did  not  have."  They,  therefore,  cannot  set  aside  the 
conveyance.    Neal  v.  Neal  (Ky.  1904),  82  S.  W.  981. 

Fraudulent  party  not  entitled  to  reimbursement.  Where 
a  fraudulent  grantee  has  paid  up  the  mortgage  upon 
the  property  he  is  not  entitled  to  be  reimbursed  by  a  judg- 
ment creditor  of  the  grantor,  in  a  suit  to  set  aside  the  con- 
veyance. Morley  Bros.  v.  Stringer,  133  Mich.  690,  95  N. 
W.  978. 

Or  to  redeem.  The  Kentucky  Statute  (St.  1899,  §§ 
2364,  2365)  giving  the  defendant  in  an  execution  and  his 
representatives  a  right  to  redeem  from  an  execution  s?Je 
in  certain  cases  does  not  apply  to  fraudulent  vendees.  War- 
den V.  Troutman  (Ky.  1903),  74  S.  W.  1085. 

Revival  of  dower.  Where  a  fraudulent  conveyance  is 
set  aside  a  wife's  dower  interests  in  the  premises  revived. 
Bradshaw  v.  Halpin,  180  Mo.  666,  79  S.  W.  685.  Where  a 
deed  of  land  by  a  man,  his  wife  joining  therein  in  release 
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of  her  dower  interest,  is  fraudulent  as  against  his  creditors^ 
the  release  falls  with  it  and  the  wife  retains  her  right  of 
dower  Matthews  v.  Thompson,  i86  Mass.  14,  71  N.  E* 
Rep.  93. 

Where  several  joint  tenants  are  induced  by  fraud  to 
convey  their  land  for  less  than  its  value,  and  the  share  of 
one  of  them.  A,  previously  mortgaged,  is  foreclosed  and 
sdd  to  another  of  them,  B,  and  A  subsequently  signs  a 
receipt  for  his  share  of  the  diminished  price  paid  in  by  the 
fraudulent  vendee,  held  that  on  the  reformation  of  the 
deed  by  substitution  of  the  correct  consideration,  B,  his 
title  being  paramount  to  A's,  is  not  affected  by  A's  action ; 
but  that  B  cannot  compel  defendant  to  take  the  share 
formerly  owned  by  A,  at  the  price  which  the  deed,  as  re* 
formed,  calls  for,  yet  if  defendant  does  so  elect,  he  must 
pay  the  price  of  such  share  to  B.  Gillis  et.  al.  v.  Arringdale* 
(N.  C.  1904),  47  S.  E.  429. 

Sec.  249.  Liability  of  fraudulent  grantee.  Where  the 
owner  of  an  undivided  half  interest  was  a  fwiudulent 
grantee  of  the  other  half,  and  then  mortgaged  the  whole 
lot,  a  decree  may  be  made  against  him  holding  the  mort- 
gage to  be  a  Hen  only  against  his  original  interest.  Bart- 
lett  V.  Gilcreast,  72  N.  H.  145,  55  Atl.  189.  Where  a  con- 
veyance was  obtained  by  a  third  party. under  a  promise  of 
payment,  to  the  knowledge  of  the  grantee,  the  latter  cannot 
retain  the  land  without  paying  for  it.  George  Cheap  &  Son 
V.  Jackson  (Ky.),  74  S.  W.  692. 

Sec.    250.      Consideration — Consideration    inadequate. 

Where  a  deed  of  trust  is  executed  to  secure  a  creditor 
of  the  grantor,  and  purports  to  secure  a  note  for  more 
than  the  existing  indebtedness  of  the  grantor  to  the  grantee 
it  is,  as  to  the  excess,  fraudulent  as  to  the  creditors  and 
vitiates  the  entire  mortgage.  Bates  County  Bank  v.  Gailey, 
177  Mo.  181,  75  S.  W.  Rep.  646.  Where  a  conveyance  was 
made  to  defraud  creditors  and  the  consideration  paid  was 
much  less  than  the  real  value  of  the  land,  the  grantee  be- 
ing a  party  to  the  fraud,  the  conveyance  will  be  set  aside 
in  its  entirety  and  not  merely  a  part  which  would  corre- 
spond with  the  excess  of  the  value  over  the  amount  paid. 
Biggins  V.  Lambert,  213  111.  625,  73  N.  E.  Rep.  371.    In  an 
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action  to  set  aside  a  conveyance  as  fraudulent  where  de- 
spite evidence  that  grantee  had  or  ou^ht  to  have  had  notice, 
it  does  not  appear  that  he  was  fully  apprised,  he  is  entitled 
to  be  refunded  the  money  paid  by  him  before  the  convey- 
ance is  set  aside.    Borts  v.  Borts,  (Ky.  1903),  74  S.  W.  1093. 

Under  the  La.  practice  a  sale  of  land  will  not  be  set 
aside  for  lesion  beyond  moiety  unless  the  price  paid  be  less 
than  one-half  the  value  and  this  is  to  be  determined  by  the 
value  of  the  property  at  the  time  of  the  sale,  making  allow- 
ance for  the  considerations  received  by  the  vendor.  Links- 
wiler  V.  Hoffman,  34  So.  34,  109  La.  948. 

If  evidence  shows  that  land,  at  the  time  of  a  sale  of  it, 
was  worth  more  than  twice  the  price  paid,  lesion  beyond 
moiety  exists  and  the  vendor  is  entitled  either  to  the  prop- 
erty or  to  the  full  value.  Evidence  examined  and  held  to 
show  that  land  was  worth  more  than  twice  the  price  paid. 
Smart  v.  Bibbins,  34  So.  49,  109  La.  986. 

Fraudulent  although  consideration  paid,  II  a  convey- 
•  ance  is  made  with  intent  to  defraud  creditors  and  the 
grantee  .participates  in  the  fraudulent  intention,  the  con- 
veyance is  voidable  at  the  election  of  the  defrauded  credit- 
ors, even  though  it  was  given  for  a  valuable  consideration 
or  to  pay  an  honest  debt.  Salemonson  v.  Thompson, 
(N.  D.  1904),  loi  N.  W.  Rep.  320,  citing  numerous  author- 
ities. Where  in  an  action  to  set  aside  a  conveyance  as  fraud- 
ulent the  grantor  showed  that  he  was  a  purchaser  for  a  con- 
sideration yet  if  he  had  knowledge '  that  the  conveyance  was  in 
fraud  of  creditors  it  was  void.  Foley  v.  Doyle  (Neb.  1901), 
95  N.  W.  1067. 

Title  taken  in  name  of  third  party.  Under  S.  D.  Rev. 
Civ.  Code,  Sec.  303,  providing  that  "when  a  transfer  of  real ' 
property  is  made  to  one  person  and  the  consideration  is 
paid  by  or  for  another  a  trust  is  presumed  to  result  in  favor 
of  the  person  by  or  for  whom  such  payment  is  made," 
equity  will,  if  it  appears  that  the  consideration  for  a  con- 
veyance was  paid  by  one  person  and  the  title  take  in  the 
name  of  another,  apply  the  property  to  the  payment  of  the 
obligations  of  the  person  who  paid  the  consideration.  Watt 
V.  Morrow  (S.  D.  1904),  103  N.  W.  Rep.  45. 

Transfer  for  security.  A  transfer  of  property  to  a  cred- 
itor secured  by  a  trust  deed,  of  property  not  covered  by  the 
deed,  the  proceeds    to  be  appliied  in  satisfaction  of  the  debt. 
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sustained  in  a  case  where  the  plaintiff  now  seeking  to  have 
the  property  attached  were  previously  notified,  by  the  se- 
cured creditor,  in  order  to  give  them  the  opportunity  of 
asserting  their  legal  rights  and  where  the  proceeds  proved 
insufficient  to  satisfy  the  claim  of  the  secured  creditor. 
Blakemore  v.  Eagle  &  Daughtry  (Ark.  1905),  84  S.  W.  637. 

Sec  251,  Subsequent  creditors.  Even  a  voluntary 
conveyance  is  good  as  against  subsequent  creditors  unless 
executed  as  a  cover  for  future  schemes  of  fraud,  and  if  set 
aside  by  existing  creditors  subsequent  creditors  take 
equally  with  them.  Ilfeld  v.  Re  Baca  (New  Mexico 
^905)  >  79  Pac.  723.  In  an  action  brought  under  Sec- 
tion 1907,  Kentucky  Statutes  of  1903,  to  set  aside  volun- 
tary conveyances  as  fraudulant  by  two  creditors  whose 
claims  were  in  existence  prior  to  the  conveyances'  and  by 
one  whose  claim  was  created  later,  it  was  held  that,  in  the 
absence  of  evidence  of  actual  intent  to  defraud  subsequent 
creditors,  the  conveyance  would  only  be  set  aside  as  to 
prior  creditotrs.  Eraser  v.  Frisbie  Furniture  Co.  (Ky.  1905), 
86  S.  W.  S40. 

A  conveyance  by  a  husband  to  his  wife  when  he  is  not 
in  debt  and  not  engaged  in  any  business  cannot  be  set 
aside  by  subsequent  creditors.  Westmoreland  Guarantee 
Building  and  Loan  Ass'n.  v.  Thomas,  207  Pa.  514,  56  Atl. 
1072.  A  transfer  of  a  mortgage  given  by  an  insolvent  deb- 
tor in  good  faith  to  secure  an  antecedent  debt  cannot  be 
assailed  as  a  preference  by  creditors  whose  claims  arise 
subsequently  to  the  date  of  the  mortgage.  Feely  v.  Bryan 
et  al.,  (W.  V.  1904),  47  S.  E.  307.  Where  a  hus- 
band conveyed  real  estate  to  his  wife  while  solvent  evi- 
dence held  to  show  that  it  was  not  constructively  fraudu- 
lent so  that  a  subsequent  creditor  of  the  husband  can  set 
it  aside.  State  v.  Martin,  yj  Conn.  142,  58  Atl.  745.  Where 
a  defendant  in  a  bill  in  equity  to  enjoin  an  execution  sale 
sets  up  in  his  answer  that  the  conveyance  to  the  plaintiff  was 
fraudulent  as  against  the  defendant,  a  creditor  of  the  gran- 
tor, and  relief  in  the  nature  of  cancellation  was  asked  for, 
it  was  held  by  the  Court  that  the  better  practice  would 
have  been  to  have  asked  for  such  affirmative  relief  in  a  cross 
bill.  The  Court  further  held  that  the  answer  was  defective 
in  not  alleging  that  the  indebtedness  of  said  grantor  to  the 
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plaintiff  "was  contracted  prior  to  the  alleged  fraudulent 
conveyance"  or  "that  the  judgment  creditor  is  insolvent." 
Under  Section  3374,  Mansfield's  Digest  (Indian  Territory), 
with  regard  to  fraudulent  conveyances  it  was  held  that 
such  a  conveyance  being  merely  "voidable"  not  "void"  the 
judgment  debtor  "was  not  seised  in  law  or  equity  of  the 
premises  described  in  the  complaint,"  and  therefore  they 
could  not  be  sold  on  execution.  Parrott  v.  Crawford,  (Ind. 
Ten  1904),  82  S.  W.  688.  If  the  owner  of  land  convey 
it  to  his  wife  and,  though  indebted  at  the  time,  subsequent- 
ly pays  all  his  debts  except  one  owing  on  the  land  and  one 
due  plaintiff,  which  latter  was  contracted  three  years  after 
the  conveyance  and  was  of  such  nature,  growing  out  of  a 
log  venture,  as  could  not  have  been  iti  his  mind  when  the 
deed  to  his  wife  was  executed,  the  conveyance  will  not 
be  held  to  be  fraudulent  under  Ky.  St.  1899,  §  I907>  Pro- 
viding that  every  conveyance  without  consideration  shall 
not  on  that  account  alone  be  void  as  to  subsequent  credi- 
tors. Rose  V.  Campbell  (Ky.  1903),  76  S.  W.  Rep. 
505.  Where  a  conveyance  was  fraudulent  as  to  prior  credi- 
tors but  not  as  to  those  subsequent  it  was  held  that  a  cred- 
itor whose  claim  was  in  existence  at  the  date  of  the  con- 
veyance but  was  later  merged  in  a  judgment  could  set  aside 
the  conveyance.  Fraser  v.  Frisbie  Furniture  Co.,  (Ky.  1905), 
86  S.  W.  540. 

Sec.  252.  Statutes.  Arkansas  Laws  1895,  page  165, 
which  provides  that  "any  administrator  or  executor  of  any 
fraudulent  grantor  *  *  *  may  apply  to  a  court  of  chan- 
cery K  *  *  and  have  the  (deed)  set  aside  *  *  *  for 
the  benefit  of  the  heirs  at  law"  was  held  to  be  a  remedial  stat- 
ute and  therefore  applied  to  fraudulent  conveyances  made  be- 
fore its  passage.  It  created  no  new  right  but  simply  provided  a 
remedy.  Moore  v.  Waldstein,  (Ark.  1905),  85  S.  W.  416. 
Mass.  Rev.  Laws,  C.  167,  §  112,  providing  for  the  dissolution 
of  an  attachment  where  the  debtor  dies  before  levy,  and 
administration  is  taken  out  within  a  specified  time,  applies 
to  attachments  of  property  fraudulently  conveyed,  as  well 
as  to  property  the  record  title  to  which  stands  in  the  name 
of  the  debtor  at  the  time  of  his  decease.  Dunbar  v.  Kelly, 
Mass.  (75  N.  E.  Rep.  740).  R.  I.  Gen.  Laws  1896. 
c.  202,  §  I,  declaring  all  conveyances  of  real  estate  in  fraud 
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of  creditors  void,  construed.     Tucker  v.  Denico,  26  R.  I. 
560,  59  Atl.  920. 

Sec  253.    Setting  aside — Who  may  complain  and  when 

Who.     It  was  held  that  the  heirs  of  a  deceased  grantor 
cannot  maintain  a  bill  to  set  aside  his  conveyance  as  frau- 
dulent.     Foules    V.    Foules,     (Miss.     1903)  33    So.    972. 
In  an  action  in  equity  to  set  aside  certain  conveyances  of 
real  estate,  on  the  ground  that  the  conveyances  were  made 
in  fraud  of  plaintiff's  rights  as  a  creditor,  it  was  held  that 
plaintiff  could  not  maintain  the  action  because  she  was  a 
mere  general  creditor  of  the  grantor.    Miller  v.  Drane,  122 
Wis.  315,  99  N.  W.  1017.    Where  a  purchaser  from  an  in- 
solvent debtor  is  a  company  purporting  to  be  a  corporation, 
its  lack  of  legal  organization  or  of  capacity  to  acquire  the 
property,  are  not  per  se  grounds  for  assailing  the  deed, 
since  the  company  acquires  title  either  as  a  corporation  or 
as  a  partnership.    McKenzie  et.  al.  v.  Thomas,  118  Ga.  728, 
45  S.  E.  610.     The  plaintiff  cannot  maintain  an  action  to 
set  aside  a  deed  as  being  fraudulent  where  the  plaintiff's 
judgment  has  been 'paid  by  a  sale  of  personal  property  al- 
though litigation  concerning  the  sale  is  still  pending  and 
the  plaintiff  alleges  that  it  is  his  intenton  to  move  to  set 
aside  t  he  return  of  payment   upon   said   execution   and    to 
reinstate  the  judgment   in    case    the    sheriff's    sale  is  offset. 
Minn.  Threshing  Machine  Co.  v.  Jones,  89  Minn.  1S4,  94 
N.  W.  551.     One  who  lends  money  to  another  with  which 
to  purchase  a  homestead  and  takes  an  endorsed  note  there- 
for cannot  charge  the  homestead  with  the  debt,  and  hence 
cannot  set  aside  the  conveyance  to  the  purchaser's  wife  as 
fraudulent.      Wilhehn    v.    Locklar,     (Fla.     1903)     35     So. 
5.     The    owner    of    an    undivided     three-fourths     interest 
in  land  brought  a  suit  against  the  former  owner  of  the  re- 
maining one-fourth,  and  his  wife,  to  whom  the  interest  had 
been  conveyed,  for  partition  of  the  land.    It  was  sold,  and 
plaintiff  became  the  purchaser  at  the  sheriff's  sale.     Prior 
to  the  conveyance  to  his  wife  the  defendant  executed  a  mort- 
gage of  his  undivided  interest;  this  was  claimed  by  the 
plaintiff  to  be  a  cloud  on  the  title  and  a  suit  was  brought 
for  its  cancellation  in  which  he  alleged  that  this  was  a  con- 
veyance in  fraud  of  creditors  therefore  void  under  Rev. 
Stat,  of  Mo.  1889,  §§  3398,  3399.    Held — As  plaintiff  was 
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not  a  creditor  the  bill  stated  no  cause  of  action.  Reynolds 
V.  Faust,  179  Mo.  21,  J7  S.  W.  Rep.  855.  Action  by  a  third 
party  to  enforce  liens  to  which  he  had  been  subrogated 
upon  land  fraudulently  conveyed.  Evidence  considered 
and  decree  in  favor  of  the  third  party  held  sufficiently  favor- 
able. Wolcott  V.  Tweddle,  133  Mich.  389,  95  N.  W.  419. 
When,  It  was  held  that  Section  i,  Chapter  106,  1899 
Code  of  West  Virginia,  which  gives  a  creditor  a  right  to 
an  attachment  "in  a  court  of  equity  *  *  whether  the  same  be 
due  or  not"  does  not  expressly  provide  for  a  suit  to  set 
aside  a  fraudulent  conveyance  and  therefore  none  can  be 
maintained  when  the  debt  owed  the  creditor  is  not  yet  due. 
Frye  v.  Miley,  54  W.  Va.  325,  46  S.  E.  135. 

Sec.  254.  Setting  aside — Burden  of  proof.  The  bur- 
den of  proof  is  upon  the  grantee  in  a  fraudulent  conveyance 
to  show  that  it  was  made  to  him  without  knowledge  of  the 
fraud  on  his  part.  Cincinnati  Tobacco  Warehouse  Co.  v. 
Matthews,  (Ky.  1903)  74  S.  W.  242.  North  Caro- 
lina Code  1883,  section  1545,  with  regard  to  fraudulent  con- 
veyances construed  and  it  was  held  that  a  purchaser  must 
sustain  the  burden  of  proof  that  he  was  a  purchaser  for 
value  without  notice.  Morgan  v.  Bostic,  132  N.  C.  743, 
44  S.  E.  639.  It  was  held  that  where  a  creditor  seeks  to 
set  aside  a  deed  on  the  ground  of  no  valuable  consideration, 
the  grantee  has  the  burden  of  showing  that  there  was  in 
fact  valuable  consideration.  Under  the  circumstances  in 
the  particular  case  fraud  may  be  inferred.  Knight  v.  Nease, 
53  W.  Va.  50,  44  S.  E.  414.  In  an  action  to  set  aside  a  con- 
veyance from  father  to  son  on  the  ground  of  fraud  the 
burden  of  proving  fraud  is  on  the  plaintiff  and  no  presump- 
tion of  fraud  arises  from  the  relationship  of  the  parties  nor 
from  the  fact  that  the  father  was  insolvent.  *  Shea  v.  Hynes, 
89  Minn.  423,  95  N.  W.  214. 

Sec.  255.    Setting  aside — Knowledge  of  grantee.    The 

conveyance  of  property  worth  $4,100  for  a  consideration  of 
$2,600  is  not  such  inadequacy  of  consideration  as  matter  of 
law,  as  to  be  evidence  of  fraud.  F.  &  M.  Schaefer  Brewing 
Co.  V.  Moebs,  187  Mass.  571,  73  N.  E.  Rep.  858. 

Knowledge  of  grantee.  To  have  a  deed  of  real  estate 
set  aside  as  fraudulent  it  is  not  enough  for  the  plaintiff  to 
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show  bad  faith  of  the  grantor ;  he  must  go  farther  and  show 
that  the  grantee  received  the  deed  to  assist  the  grantor  in 
carrying  out  his  fraudulent  purpose ;  for  if  he  took  the  title 
without  knowledge  of  such  fraud  on  the  part  of  the  grantor, 
or  even  if  he  took  it  with  such  knowledge  but  for  no  other 
purpose  than  to  secure  payment  of  his  own  claim,  the  law 
will  confirm  such  title  against  a  subsequently  attaching 
creditor.  See  ^troff  v.  Swafford,  8i  Iowa  695,  47  N.  W. 
1023,  and  cases  there  cited.  Thompson  v.  Zuckmayer, 
(Iowa  1903),  94  N.  W.  476.  Where  an  attorney  for  a 
mortgagee  investigates  the  claim  of  the  mortgagor  that  the 
mortgage  is  fraudulent  and  advises  one  purchasing  the 
mortgage  of  the  claim  of  the  mortgagor,  a  finding  that  the 
purchaser  is  not  a  bona  fide  purchaser  is  justified.  Brown 
V.  Holden,  120  Iowa  191,  94  N.  W.  482. 

Sec.  256.  Setting  aside^-Cpmplaint — Parties — Decree 
enuring  for  benefit  of  all  creditors.  Complaint  in  an  action 
to  set  aside  a  transfer  of  land  as  done  in  defraud  of  credi- 
tors considered  and  held  sufficient.  Gray  v.  Brunold,  140 
Cal.  615,  74  Pac.  303.  In  an  action  to  rescind  a  sale  for 
fraud  an  allegation  that  plaintiff  relied  upon  the  false  rep- 
resentations is  a  sufficient  allegation  that  he  believed 
them  true.  Spencer  v.  Hersam  (Mont.  1904),  jj  Pac. 
418.  A  complaint  to  hold  the  patentee  of  public  land  a 
trustee  thereof  because  said  patent  was  issued  owing  to  a 
forged  relinquishment,  was  held  to  be  bad  because  not 
showing  that  the  complainant  did  not  make  a  voluntary 
relinquishment  owing  to  failure  to  prosecute  her  claim, 
or  to  make  seasonable  proof  and  payment.  Gebo  v.  Clarke 
Fork  Coal  Min.  Co.,  30  Mont.  87,  75  Pac.  859.  A  fraudu- 
lent grantor  is  not  a  necessary  party  defendant  in  an  action 
brought  by  his  judgment  creditor  ae^ainst  the  fraudulent 
grantee  to  set  aside  the  conveyance  of  real  estate  for  fraud 
and  to  subject  it  to  the  payment  of  the  judgment.  Schnei- 
der v.  Patton,  175  Mo.  684,  75  S.  W.  R.  155.  Where  in  a 
suit  to  enforce  a  judgment  against  lands  conveyed  to  a  wife 
in  alleged  fraud  of  the  rights  of  the  husband's  creditors  a 
claimant  alleges  that  he  furnished  the  consideration  there- 
for in  pursuance  of  a  contract  between  the  claimant  and 
the  husband  by  which  the  husband,  as  agent  of  his  wife, 
was  to  take  charge  of  the  claimant's  business,  to  conduct 
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which  it  was  necessary  to  acquire  the  land,  and  that  a 
prior  lien  was  given  the  claimant  upon  the  property  to 
secure  him  for  the  consideration  advanced  by  him,  such 
allegations  entitle  the  claimant  to  be  made  a  party  to  the 
suit.    Rau  v.  Shaver,  102  Va.  68,  45  S.  E.  873. 

It  was  held  that  a  conveyance  which  is  fraudulent  as 
to  one  creditor  is  void  as  to  all  others  of  the  same  class, 
and  a  decree  so  adjudging  in  a  suit  by  one  creditor  inures 
to  the  benefit  of  all  creditors  who  take  advantage  thereof 
by  proper  pleadings.  Sibley  v.  Stacey,  53  W.  Va.  292,  44 
S.  E.  420. 

Sec.  257.  Setting  aside — Practice.  In  proceedings  to 
set  aside  fraudulent  transfers  of  property,  undertakings 
with  sureties  are  provided  for  by  Cal.  St.  1903,  Ch.  91.  In 
an  action  to  set  aside  a  conveyance  by  an  insolvent  debtor 
as  fraudulent  an  interlocutory  injunction  is  improperly 
granted  when  the  purchaser's  insolvency  is  not  evident 
(allegation  of  insolvency  upon  information  and  belief  being 
insufficient),  and  where  none  of  the  creditors  represented 
by  plaintiff  as  trustee  has  a  claim  or  lien  against  the  prop- 
erty which  injunction  would  affect.  McKinzie  et.  al.  v. 
Thomas,  no  Ga.  728,  45  S.  E.  610.  It  was  held  that  "in 
a  suit  to  set  aside  a  fraudulent  conveyance  *  *  the  existence 
of  a  debt,  for  the  payment  of  which,  except  for  the  con- 
veyance, the  property  transferred  could  be  made  liable  to 
creditors,  must  appear;  and  that  the  grantee  in  the  con- 
veyance must  have  an  opportunity  to  dispute  the  debt,  and 
may  plead  any  defence,  not  merely  personal,  which  the 
grantor  or  debtor  could  have  made  against  it.  Deposit 
Rank  v.  Caffee,  135  Ala.  208,  33  So.  152.  In  a  suit  under 
Code  1899,  c.  74,  §  2,  brought  to  have  a  mortgage  set  aside 
as  a  preference,  on  the  ground  of  the  mortgagor's  insol- 
vency, any  creditor  may,  when  the  case  is  before  a  com- 
missioner to  ascertain  debts,  informally  present  his  claim 
at  any  time  before  the  final  decree,  and  then  become  an 
informal  party,  and  it  is  no  error  to  decree  shares  in  the 
fund  to  such  creditors,  though  they  did  not  at  the  outset 
attack  the  mortgage.  Feely  v.  Ryan  et.  al.  (W.  Va.  1904), 
47  S.  E.  307. 

Ezndence,     To  set  aside  the  giving  of  a  bill  of  sale  of 
chattels  as  a  fraud  upon  creditors  the  vendor's  intent  there- 
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by  to  hinder,  delay  and  defraud  his  creditors  and  the  ven- 
dor's knowledge  thereof  must  be  plainly  averred  and  dis- 
tinctly proved.  Wheby  et.  al.  v.  Moir  et.  al.  (Va. 
1904),  47  S.  E.  1905.  Where  a  grantee  sues  to  set  aside 
on  the  ground  of  duress  a  mortgage  given  by  the  grantor,  he 
may  introduce  the  deed  to  himself  in  evidence.  Gray  et.  al.  v. 
Freeman  (Tex.  1905),  84  S.  W.  1105  (Tex.  Civ.  App.). 
It  was  held  that  the  finding  by  a  jury,  approved  of  by 
the  trial  judge,  that  a  conveyance  was  fraudulent  would 
not  be  set  aside  where  there  were  circumstances,  though 
slight,  which  authorized  a  finding  that  the  transaction  was 
for  the  purpose  of  hindering,  delaying  and  defrauding  cred- 
itors. Powell  V.  Neal  Loan  &  Banking  Co.,  119  Ga.  696, 
46  S.  E.  847.  If  the  grantor  in  an  absolute  deed  of  land  is 
an  aged  and  ignorant  colored  woman  who  claims  that  the 
conveyance  was  a  mortgage  while  the  defendant  claims 
there  was  no  understanding  that  it  was  to  be  other  than  a 
sale,  the  finding  of  the  judge  who  heard  the  evidence  will 
not  be  set  aside.  Franklin  v.  Sewell,  no  La.  292,  34  So. 
448.  PlaintiflFs  induced  to  convey  lands  to  defendant  for 
a  less  sum  than  the  agreed  price,  through  defendant's  fraud 
which  prevented  plaintiff's  reading  the  contract  as  actually 
drawn,  are  entitled  to  the  cancellation  of  the  deed  and  to 
an  award  of  damages  equal  to  the  amount  of  damage  done 
by  defendant  to  the  land,  but  not  to  the  amount  of  the 
price  agreed  to  be  paid  for  such  land ;  and  the  actual  en- 
hancement of  the  value  of  the  land,  as  a  result  of  improve- 
ments made  by  the  defendant,  may  be  shown  by  him  in 
mitigation  of  damages.  Gillis  et.  al.  v.  Arringdale  (N.  C. 
1904),  47  S.  E.  429. 

Appeal.  A  bill  filed  by  a  judgment  credittor  for  the 
purpose  of  setting  aside  a  conveyance  alleged  to  have  been 
made  by  the  judgment  debtor  for  the  fraudulent  purpose 
of  defeating  the  enforcement  of  the  claim  of  the  judgment 
creditor,  does  not  involve  a  freehold.  Consequently  an 
appeal  does  not  lie  to  the  Supreme  Court.  Bigsfins  v.  Lam- 
bert, 204  111.  142,  68  N.  E.  Rep.  428.  Held,  in  an  action  to 
set  aside  a  chattel  mortgage  as  a  fraud  on  creditors,  that  an 
appeal  to  the  Supreme  Court  of  Appeals  of  Va.  will  not 
be  dismissed  for  want  of  jurisdiction  because  the  sums  due 
to  the  parties  summoned  as  appellees  aggregate  less  than 
%X),  if  the  total  pjf  the  sums  decreed  against  the  appellant 
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exceed  that  sum.  (The  court  would,  in  such  a  case,  direct 
process  to  issue  against  parties  not  theretofore  served;  but 
counsel's  entering  a  general  appearance  for  appellees 
obviates  such  necessity.)  Wheby  et.  al.  v.  Moir  et.  al. 
(Va.  1904,  47  S.  E.  1005.  Where  a  mortgagor  is  ad- 
judged a  preference  and  the  property  is  decreed  to- belong 
equitably  to  all  the  creditors,  to  some  of  whom  definite 
sums  are  ordered  to  be  paid,  the  creditor  cannot  add  these 
sums  to  make  the  total  sufficient  to  bring  the  case  within 
the  Supreme  Court's  jurisdiction  on  appeal.  Feely  v. 
Bryan  et.  al.  (W.  Va.  1904),  47  S.  E.  307. 

Sec.  258.    Setting  aside— Reducing  claim  to  judgment. 

A  claim  asserted  in  a  creditor's  bill  must  be  reduced  to 
judgment  'before  an  attachment  of  real  estate  alleged  to 
have  been  fraudulently  conveyed  by  the  debtor  can  be  sus- 
tained. Argeltinger  v.  Enstein,  143  Calif.  609,  yj  Pac.  669. 
The  issuing  and  return  of  a  general  execution  upon  a  judg- 
ment recovered  after  an  attachment  of  specific  real  estate 
in  th^  state  are  not  necessary  in  order  to  enable  the  plaintiff 
to  maintain  an  action  in  equity  to  set  aside  a  fraudulent 
conveyance  of  the  real  estate  by  the  judgment  defendant. 
Grandin  et.  al.  v.  First  National  Bank  et.  al.  (Neb. 
1904),  98  N.  W.  70.  Where  a  creditor's  bill  is  brought 
in  aid  of  an  execution  to  set  aside  a  deed  and  subject  the 
land  to  the  payment  of  a  judgment  the  judgment  was  not 
offered  in  evidence  and  the  evidence  offered  was  held  in- 
sufficient to-  establish  its  existence.  Hagek  v.  Pracheil, 
(Neb.  1903),  95  N.  W.  35. 

Sec.  259.  Setting  aside — Priority  of  creditors.  Where 
the  G.  M.  Co.  began  suit  against  J.  W.  C.  on  June  15, 
and  at  the  Augfust  rules  following  filed  a  bill  to  set  aside  a 
conveyance  of  the  defendant's  as  fraudulent,  and  B.  B.  re- 
.  covered  judgment  against  J.  W.  C.  on  June  21  of  the  same 
year,  and  at  the  July  rules  filed  his  bill  to  set  aside  the 
same  conveyance,  it  was  held  that  upon  the  setting  aside 
of  the  conveyance  as  fraudulent,  the  G.  M.  Co.  was  entitled 
to  priority  over  B.  B.'s  judgment  and  should  be  paid  in  full 
out  of  the  property  before  B.  B.'s  judgment.  As  the  be- 
ginning of  a  suit  dates  from  the  service  of  process,  the 
G.  M.  Co.  is  entitled  to  priority.    Geiser  Mfg.  Co.  v.  Chewn- 
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ing,  52  W.  Va,  523,  44  S.  E.  193.  Where  at  the  suit  of  one's 
creditors,  it  not  appearing  that  there  are  any  other  claims, 
a  conveyance  is  adjudged  invalid  for  fraud,  the  cost  of  a 
reference  should  not  be  imposed  on  the  grantee,  nor  should 
a  convention  of  creditors  be  required ;  the  law  favoring  the 
active  and  diligent  creditor  and  giving  him  preference  over 
all  who  have  not  acquired  judgment  before  he  began  suit, 
and  he  owing  no  duty  to  such  other  creditors  of  his  class, 
to  bring  them  in.  Colston  et.  al.  v.  Miller  (W.  Va.) 
1904) »  47  S.  E.  268,  It  was  held  that  a  plaintiff  in  an 
action  to  set  aside  a  fraudulent  conveyance,  who  was  inno- 
cent, could  buy  in  a  mortgage  actually  executed  to  defiaud 
the  plaintiff  and  use  the  title  so  acquired  as  against  later 
purchasers  with  notice.  Hayward  v.  Smith,  187  Mo.  464, 
86  S.  W.  183, 

Sec  260.  Effect  of  attachment  and  execution  and 
rights  of  purchaser  at  execution  sale.  If  property  has  been 
conveyed  in  fraud  of  creditors,  it  is  as  much  subject  to  a 
levy  under  execution  or  writ  of  attachment  as  if  no  trans- 
fer had  been  made,  and  the  levy  of  a  writ  of  attacliment  by 
defrauded  creditor^  is  deemed  an  election  to  treat  the  con- 
veyance as  void.  Salemonson  v.  Thompson  (N.  D.  1904), 
loi  N.  W.  Rep.  320. 

A  purchaser  of  real  estate  at  execution  sale,  who  is 
not  in  possession,  cannot  maintain  a  suit  against  the  one 
in  possession  to  set  aside  a  prior  conveyance  by  the  judg- 
ment debtor,  as  a  cloud  on  his  title,  because  it  was  in  fraud 
of  creditors.  He  has  an  adequate  remedy  at  law.  Ropes 
V.  Jenerson  (Fla.  1903),  34  So.  955.  Where  a  purchaser 
at  an  execution  sale  sought  to  have  a  previous  fraud- 
ulent conveyance  set  aside  the  fact  that  she  had  paid  an 
inadequate  price  was  held  to  be  no  defense  to  her  action 
since  she  occupies  as  advantageous  a  position  the  judg- 
ment creditor  would  have  had  in  such  proceedings.  Brad- 
shaw  V.  Halpin,  180  Mo.  666,  79  S.  W.  685. 

Sec.  261.  Statute  of  limitations.  The  statute  of  limi- 
tations to  set  aside  a  deed  fraudulent  as  to  creditors  begins 
to  run  from  the  date  of  the  recording  of  the  deed  as  the 
recording  is  notice  to  all  the  world.  Donaldson  v.  Jacobitz, 
67  Kan.  244,  ^2,  Pac.  846.    In  South  Dakota  the  statute  does 
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not  begin  to  run  against  the  right  of  a  creditor  to  bring 
an  action  to  set  aside  a  fraudulent  conveyance  by  his 
debtor  until  the  recovery  of  judgment  against  the  debtor 
and  the  return  of  an  execution  thereon  unsatisfield. 
Watt  V.  Morrow  (S.  D.  1905),  103  N.  W.  Rep.  45. 
When  a  creditor  levied  upon  lands  belonging  to  a  person 
other  than  the  record  holder  on  the  ground  that  the  con- 
veyance was  fraudulent  under  Texas  Revised  Statutes  of 
1895,  Art.  2544,  it  was  held  that  Texas  Revised  Statutes 
of  1895,  Art.  3358,  a  four  year  Statute  of  Limitations,  did 
not  apply  to  an  action  of  that  character.  Rutherford  v. 
Carr  (Texas  1905),  87  S.  W.  815. 


GAS  AND  OIL 

See  post.  Sees.  383-387. 


HOMESTEAD 

Sec.  262.  Who  may  claim  a  homestead — ^Family — 
Head  of  the  family — Estoppel.  Where  all  his  children  have 
come  of  age  and  permanently  severed  their  connection  with 
the  family  roof  tree  as  members  of  his  immediate  family 
and  have  set  up  homes  elsewhere,  and  his  wife  has  died, 
it  was  held  that  the  father  was  no  longer  the  head  of 
for  maintaining  liquor  nuisance  thereon,  see  post 
the  family  within  the  meaning  of  the  Florida  Constitu- 
tion, and  has  therefore  lost  his  right  to  claim  a 
homestead  exempt  from  creditors.  Herris  v.  Brown 
(Florida  1903),  33  So.  522.  Where  a  married  woman 
lived  with  her  husband  who  was  a  registered  phar- 
macist and  they  carried  on  together  the  drug  busi- 
ness, the  wife  claiming  to  own  the  stock  of  goods  and 
the  husband  managing  and  conducting  the  business  as  the 
agent  of  the  wife,  the  husband  should  still  be  found  th^ 
"head  of  the  family,"  in  the  absence  of  evidence  showing 
that  he  was  incapacitated  by  misfortune,  infirmity,  dissi- 
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pation  or  any  other  cause  where  he  contributes  partially 
at  least  towards  the  support  of  the  family.  Blount  v.  Med- 
bery,  i6  S.  Dak.  562,  94  N.  W.  428. 

A  minor  son  living  with  his  mother  at  the. death  of 
his  father,  has  no  vested  interest  in  her  right  of  homestead 
and  cannot  obstruct  her  absolute  right  to  dispose  of  it. 
Friederich  v.  Wombacher,  204  111.  72,  68  N.  E.  Rep.  459. 
Where  a  child  is  actually  dependent  for  its  support  upon 
its  grandparents  it  is  a  member  of  the  family  within  the 
meaning  of  the  homestead  provision  of  the  Kansas  Consti- 
tution even  though  its  father  is  alive  and  holds  a  court 
order  for  its  custody.  Cross  v.  Benson,  68  Kan.  495,  75 
Pac.  558.  Under  Ky.  St.  1899,  §  1702,  a  woman  who  is  a 
bona  fide  housekeeper,  with  a  family,  resident  in  Kentucky, 
and  the  owner  of  land  occupied  by  her  as  a  homestead,  is 
entitled  to  it  as  such.  Lee  &  Hester  v.  Hughes  (Ky.  1903), 
17  S.  W.  Rep.  386. 

As  an  insolvent  debtor  has  a  right  to  put  his  money 
into  a  homestead,  so  a  fraudulent  intent  will  not  be  found 
where  he  gives  his  wife  the  money  to  purchase  a  homestead 
for  both  of  them  and  title  is  taken  in  her  name.  Scott  v. 
Holman,  117  Wis.  206,  94  N.  W.  30. 

A  widow  is  the  family  of  the  owner  of  homestead  and 
is  entitled  to  hold  the  homestead  exempt  from  the  judgment 
of  the  debts  of  her  deceased  husband  so  long  as  she  con- 
tinues to  occupy  it.  Aultman,  Miller  &  Co.  v.  Price,  68 
Kan.  640,  75  Pac.  1019.  A  wife  may  claim  exemption  of 
homestead  property  for  her  own  and  her  children's  benefit, 
though  her  husband  has  failed  to  make  such  claim.  Sharp 
V.  Stewart  et.  al.  (Mo.  1905),  84  S.  W.  963.  Under 
the  Constitution  of  Kansas  the  exemption  of  homestead 
from  forced  sale  for  the  payment  of  debts  may  survive  to 
the  family  of  its  owner  after  his  death.  "Whenever,  there- 
fore, a  homestead  is  once  established,  it  will  endure  as  long 
as  the  enumerated  elements  essential  to  its  existence  con- 
tinue to  co-ordinate.  Cross  v.  Benson,  68  Kan.  495,  75 
Pac.  558. 

Various  United  States  Statutes  as  to  homesteads  and 
sales  of  standing  timber  before  the  issuance  of  a  final  cer- 
tificate to  the  homestead  construed.  Orrell  v.  Bay  Mfg. 
Co.,  83  Miss.  800,  36  So.  561. 

Estoppel.      Where   one   to   whom  mortgaged   land   has 
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been  devised  alleges  a  homestead  in  himself  and  wife  at 
the  time  of  the  mortgage  in  the  entire  interest  of  the  prop- 
erty he  is  estopped  to  allege  that  such  property  was  at  the 
same  time  the  homestead  of  another.  Linn  v.  Zeigler,  68 
Kan.  528,  75  Pac.  489.  When  by  an  ante-nuptial  agreement 
the  wife  relinquished  "any  and  all  right,  claim  and  interest 
in  and  to  the  property"  of  her  husband  "either  as  heir  or 
otherwise"  and  after  marriage  with  her  husband'is  "knowl- 
edge or  consent"  *  *  *  "executed  and  caused  to  be  recorded 
in  the  office  of  the  county  recorder  a  declaration  of  home- 
stead," it  was  held  that  she  was  precluded  by  the  agree- 
ment from  claiming  the  homestead.  The  only  effect  of 
declaring  a  homestead  thereon  was  to  exempt  it  from  exe- 
cution or  forced  sale  in  satisfaction  of  judgments  against 
and  to  restrain  him  from  alienating  the  property  without 
her  consent.  As  the  property  was  his  separate  property — 
she  acquired  no  estate  or  proprietary  interest  therein — ^but 
merely  secured  the  right  to  a  home  therein  during  the  com- 
mon lifetime  of  herself  and  her  husband.  She  has  no  right 
of  survivorship  in  the  property,  but  on  his  death  it  will 
vest  in  his  heirs,  discharged  of  all  claim  or  interest  on  her 
part  by  virtue  of  such  declaration.  Warner  v.  Warner, 
44  Calif.  615.     78  Pac.  24. 

Sec.  263.  In  what  land — ^Undcr  equitable  title — In  two 
tracts — Shifting  claim.  A  homestead  may  be  claimed  in 
land  of  which  a  party  is  in  possession  under  a  contract  of 
purchase  or  under  any  other  equitable  title  as  well  as  if 
it  were  a  legal  title.  So  a  debtor  who  is  in  possession  of 
land  under  a  contract  of  purchase  where  the  title  is  held 
by  the  vendor  as  security  and  who  occupies  part  of  the 
land  as  homestead  has  a  right  to  have  his  non-exempt  prop- 
erty applied  to  the  payment  of  the  vendor's  lien  for  the 
purchase  price  as  if  he  owned  the  legal  title  and  had  given 
a  mortgage  back  to  the  vendor.  The  law  looks  to  the 
essential  nature  of  the  transaction  and  its  policy  is  to  pro- 
tect the  homestead  rights  in  the  one  case  as  well  as  in  the 
other.  Keith  v.  Albrecht,  87  Minn.  247.  94  N.  W.  677.  A 
legal  occupying  claimant  of  land  granted  by  the  Federal 
government  to  town-site  trustees  in  trust  for  such  claim- 
ants who  has  taken  steps  towards  perfecting  a  homestead 
claim  cannot  be  divested  of  his  rights  in  the  property  with- 
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out  compensation.  City  oi  Oklahoma  City  v.  McMaster, 
12  OWa.  S7Q,  73  Pac.  1012. 

Where  a  judgment  debtor  "lived  on  a  lot  he  owned 
in  town  *  *  *  and  "had  other  property  four  miles  dis- 
tant in  the  country,  on  which  he  had  not  lived  for  two  years," 
and  "a  week  or  two  before  the  day  of  sale'*  of  the  country 
lot  upon  execution  "moved  out,  and  forbade  the  sale  *  *  * 
claiming  it  as  exempt  homestead"  and  then  when  the  credi- 
tors took  out  alias  executions  and  levied  on  the  town  prop- 
erty he  "made  sale  and  conveyance  of  his  country  property, 
moved  back  on  his  town  property,  and  seeks  to  enjoin  the 
sale  of  that"  *  *  *  as  his  homestead ;  it  was  held  that  he 
was  not  entitled  to  an  injuncction.  "Homestead  rights  are  to  be 
protected  according  to  law,  but  are  not  to  be  perverted  into 
instruments  of  fraud."  Brantley  v.  Batson,  84  Miss.  411, 
36  So.  254. 

A  person  cannot  at  the  same  time  have  two  home- 
steads, nor  can  )ie  have  two  places,  either  of  which  at  his 
election  he  may  claim  as  his  homestead.  Hair  v.  Daven- 
port (Neb.  1905),  103  N.  W.  Rep.  1042.  When  a 
man  occupies  one  piece  of  land  with  his  family  and  owns 
a  distinct  and  separate  tract,  not  adjoining,  but  uses  it  in 
connection  with  the  one  so  occupied,  he  can  hold  both  as  a 
homestead  if  its  value  does  not  exceed  $1,000.  Holden's 
Admr.  v.  Holden  (Ky.  1905),  87  S.  W.  iioo.  The  head 
of  a  family,  who  has  a  homestead,  cannot  acquire  a 
second  homestead  until  the  first  has  been  abandoned  or 
conveyed,  or  contracted  to  be  conveyed  by  an  instrument 
leg^l  and  valid  for  the  purpose.  Hair  v.  Davenport, 
(Neb.  1905),  103  N.  W.  Rep.  1042.  Under  Const.,  Art. 
9,  Sees.  6-10,  providing  that  a  widow  may  acquire  a  home- 
stead in  her  own  right  and  that  after  her  death  the  benefit 
of  such  homestead  shall  enure  to  the  minor  children,  a  minor 
whose  mother,  having  once  acquired  a  homestead,  after- 
ward acquires  a  second  one  and  re-marries,  is  not  barred 
of  his  interest  in  the  second ;  he  may  claim  a  homestead  in 
either  at  his  option,  but  not  in  both.  Grimes  v.  Luster 
(Ark.  1904),  84  S.  W.  223. 

For  an  interesting*  Iowa  case  discussing  rights  of  an 
owner  shifting  from  one  tract  to  another  in  the  light  of 
the  changing  provisions  from  Code  1873,  §  I99S»  ^o  Code 
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1897,  §  2977,  see  White  v.  Danforth,  122  Iowa  403,  98  N. 
W.  136. 

When  a  rural  homestead  right  exists  in  lands  adjacent 
to  a  town  or  city  the  mere  extension  of  the  corporate  lines 
will  not  change  the  right  to  an  urban  one ;  otherwise  if  the 
city  should  so  g^ow  as  to  include  what  was  before  in  the 
country.  M.  H.  Lauchheimer  &  Sons  v.  Saunders,  97  Tex. 
137.  76  S.  W.  Rep.  750. 

Sec.  264.  Occupancy  and  use  necessary.  Where  a 
husband  mortgaged  land  after  the  descent  of  it  was  cast 
upon  him  and  which  he  and  his  wife  did  not  occupy  or 
claim  as  a  homesead,  his  wife  who  did  not  join  in  the  mort- 
gage has  an  inchoate  right  of  dower  only  and  is  not  en- 
titled to  a  homestead  right.  Park  v.  Wright  (Ky. 
1903),  74  S.  W.  712.  For  a  case  where  the  court  found 
that  a  debtor  had  occupied  premises  as  homestead  in  South 
Dakota  since  1874,  see  Nichols  &  Sheperd^  Co.  v.  Cunning- 
ham, 16  So.  Dak.  475,  94  N.  W.  389.  An  insolvent  debtor 
can  secure  a  homestead  for  herself  and  family  by  purchas- 
ing a  house  and  lots  with  non-exempt  assets  which  house 
and  lot  she  occupies  as  a  residence,  especially  where  the 
assets  used  are  the  proceeds  of  an  insurance  policy  on  the 
life  of  her  husband.  Hunter  v.  Griffith,  12  Okl.  436,  72 
Pac.  361. 

An  owner  using  a  room  as  a  residence  does  not  lose 
his  exemption  therein  because  he  uses  the  front  windows 
and  part  of  the  room  in  his  ordinary  business.  Edmonds 
V.  Davis,  Sheriff,  122  Iowa  561-,  98  N.  W.'  375.  Where  a 
widow  occupies  one  floor  of  a  two-story  house  as  a  home- 
stead, such  floor  being  of  a  greater  valeu  than  $1,000 
and  rents  the  other  floor,  she  cannot  collect  and  retain  the 
rent  of  the  other  part  as  belonging  to  her  homestead.  Potter 
v.  Clapp,  203  111.  592,  68  N.  E.  Rep.  81.  It  was  held  that 
where  a  man  built  a  double  house  and  lived  with  his  wife 
in  one  part  and  rented  the  other  part,  which  was  shut  off 
by  a  wall  and  had  no  communication  with  the  part  occu- 
pied by  him,  as  the  whole  property  did  not  exceed  $3,000 
in  value  his  widow  would  hold  the  whole  as  a  homestead. 
Adams  v.  Adams,  183  Mo.  396,  82  S.  W.  66.  If  the  owner 
of  a  lot  on  which  stands  a  house  occupied  by  him  and  his 
family  erects  two  other  houses  thereon  which  he  separates 
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from  the  older  house  by  a  fence  and  rents,  he  has  no  home- 
stead rights  in  the  two  rented  houses  and  land.  Clawsen 
V.  Saunders,  109  La.  996,  34  So.  53.  Under  R.  S.  1891,  § 
3623,  only  a  homestead,  or  the  proceeds  thereof  invested  in 
another  homestead,  can  claim  exemption,  and  other  land 
never  occupied  by  the  family  will  not  be  exempt,  though 
purchased  with  the  proceeds  of  the  original  homestead 
property.  D.  M.  Osborne  &  Co.  Evans  et.  al  (Mo.  1905), 
84  S.  W.  867. 

Uses  of  premises  for  some  agricultural  purposes,  but 
not  as  a  homestead,  although  the  ultimate  use  intended  was 
as  a  homestead,  does  not  create  a  homestead.  White  v. 
Danforth,  122  Iowa  403,  98  N.  W.  136.  In  Michigan,  land 
cannot  be  claimed  as  a  homestead  if  never  occupied  by  the 
person  claiming  the  same  as  a  homestead,  during  an  owner- 
ship lasting  more  than  three  years,  except  for  the  purpose 
of  raising  vegetables,  and  it  is  immaterial  that  the  owner 
hoped  eventually  to  build  a  house  on  the  land,  if  he  had  no 
present  means  or  intention  of  so  doing.  Ware  v.  Hall, 
(Mich.  1904),  loi  N.  W.  Rep.  47.  One  who  purchases 
land  with  the  bona  fide  intention  of  making  it  his  home, 
and  who  clearly  manifests  that  intention,  so  that  those 
dealing  with  it  or  with  him  are  put  upon  notice,  may  thus 
impress  it  with  a  homestead  character,  although,  because 
of  some  intervening  circumstance,  he  does  not  take  imme- 
diate actual  possession,  if  he  occupies  it  with  his  family, 
within  a  reasonable  time  after  the  purchase.  Hair  v.  Dav- 
enport (Neb.  1905),  103  N.  W.  Rep.  1042. 

Where  at  the  time  of  filing  a  declaration  of  homestead 
the  property  was  used  as  a  home  it  is  immaterial  that  it 
was  previously  used  as  a  store  or  a  saloon.  Lima  v.  County 
Bank  of  San  Luis  Obispo,  142  Cal.  245,  75  Pac.  846.  The 
law  in  Missouri  pays  no  regard  to  the  residence  of  a  claim- 
ant of  homestead  rights  at  the  date  he  acquired  his  land, 
but  merely  regards  his  status  when  the  homestead  right  is 
claimed ;  hence  actual  occupancy  of  the  land  as  a  home  for 
two  years  before  the  execution  levy,  the  title  being  in  the 
occupant,  will  ground  exemption.  Sharp  v.  Stewart  et.  al., 
(Mo.  1905),  84  S.  W.  963.  Evidence  held  not  to  show 
either  a  bona  fide  occupation  of  premises  as  a  homestead 
nor  an  intention  to  so  occupy  in  the  future.  Clement  Bane 
&Co.  v.  Kopietz  (Neb.  1901),  95  N.  W.  1126. 
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S^.  265.  Amount  of  land  claimed.  A  debtor  may  pur- 
chase adjoining  land  so  as  to  increase  his  homestead  to  the 
maximum  area  to  prevent  a  conveyance  of  it  from  being 
fraudulent.  Wilks  v.  Vaughan,  73  Ark.  174,  83  S.  W.  913. 
A  claimant  to  a  homestead  whose  land  is  in  excess  of  the 
area  allowed  will  be  permitted,  provided  his  choice  be  rea- 
sonable, to  select  from  it  the  quantity  of  land  to  which  he 
would  be  entitled.  Grimes  v.  Luster  (Ark.  1904),  84  S.  W. 
223. 

It  was  held  that  where  a  bill  in  equity  is  brought  to 
set  aside  a  claim  of  homestead  as  invalid,  the  de- 
fendant cannot  plead  as  a  defence  that  the  debt  for  which 
the  land  was  given  as  security  was  usurious  when  it  ap- 
pears that  a  prior  judgment  by  a  court  of  competent  juris- 
diction precludes  him.  Land  worth  more  than  $500,  situated 
in  a  city,  town  or  village,  cannot  be  claimed  as  a  homestead 
under  Section  2866,  Georgia  Civil  Code  of  1895.  Evans  v. 
Piedmont  Nat.  Bldg.  &  Loan  Ass'n,  117  Ga.  940.   44  S.  E.  2. 

Where  a  deed  conveys  all  of  an  estate  except  the  home- 
stead estate  and  partition  is  delayed,  when  partition  is 
finally  made  the  parties  entitled  to  the  homestead  estate 
are  entitled  to  real  estate  to  the  value  named  in  the  statute 
in  such  cases,  the  valuation  being  made  at  the  time  of  the 
partition,  not  at  the  time  of  the  conveyance,  and  it  is  im- 
material whether  the  property  has  increased  or  decreased 
in  value.  Jespersen  v.  Mack,  213  111.  488,  72  N.  E.  Rep. 
1 1 14.  The  homesteader,  where  the  land  is  mortgaged,  must 
be  allowed  a  homestead  to  the  statutory  amount  in  the 
value  of  the  land  with  the  amount  of  the  mortgage  sub- 
tracted therefrom.  Reed  Bro.  v.  Nicholson  (Mo.  1905),  88  S. 
W.  71. 

Sec.  266.  Selection,  allotment  and  declaration  of  home- 
stead. Where  the  owner  of  a  square  lot  of  land  containing 
640  acres  selected  for  a  homestead  therein  **30  acres"  in 
"a  narrow  strip  running  clear  across  the  section,  nearly  to 
the  center  of  the  40  acres  lying  on  the  extreme  southeast 
of  the  half  section,  and  there  15  acres  are  carved  out  of  the 
southeast  quarter  of  this  40  acres,  the  narrow  strip  repre- 
senting in  likeness  a  long  stem  of  a  pipe,  with  the  15  acres 
as  its  bowl,"  it  was  held  that  the  selection  "was  on  its  face 
palpably  arbitrary  and  capricious,  and  cannot  be  approved 
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as  a  lawful  selection  of  homestead  claimed  tinder  section 
2041  of  the  (Alabama)  Code.  Slappy  v.  Hanners,  137  Ala. 
m  33  So.  900. 

For  rules  as  to  allegation  in  petition,  scheduling  prop- 
erty or  in  claim  for  homestead  in  personal  property,  see 
Blackstone  v.  Kritzer  (Ga.  1904),  47  S.  E.  585.  Evi- 
dence considered  in  an  action  to  enjoin  the  sale  of  a 
business  homestead  and  held  sufficient  to  show  the  exist- 
ence of  a  homestead.  Cooper  Grocery  Co.  v.  Peter, 
(Tex.  App.  1904),  80  S.  W.  108.  Under  Idaho  Rev.  St. 
1887,  §  3071,  a  statement  in  a  declaration  of  homestead  that 
one  is  married,  and  resides  upon  the  premises  with  his 
wife  and  two  children,  is  a  sufficient  statement  showing 
him  to  be  the  head  of  the  family.  Mellen  v.  Manns, 
(Idaho  1904),  75  Pac.  98.  Under  Ky.  St.  1899,  §§  1702 
and  1703,  providing  that  the  homestead  of  a  debtor  to  be 
exempt  from  execution  shall  not  exceed  $1,000,  the  home- 
stead of  one  having  a  life  estate  only  in  land  is  to  be  a  fee  of 
that  value.  McDowell  v.  Grubbs,  116  Ky.  751,  76  S.  W. 
Rep.  846.  It  was  held  that  partners,  whether  solvent  or 
insolvent,  may  at  any  time  before  firm  creditors  acquire  a 
lien  thereon,  sever  their  joint  interest  in  partnership  prop- 
erty and  claim  it  thereafter  as  exempt  as  a  homestead  al- 
though at  the  time  of  the  acquisition  of  the  property  the 
firm  was  insolvent.  Lee  v.  Bradley  Fertilizer  Co.  (Fla. 
^903)*  33  So.  456.  Under  Nevada  Probate  Act,  §  255, 
an  order  setting  aside  a  homestead  cannot  be  reviewed 
where  there  is  nothing  to  show  that  the  homestead  was  set 
apart  from  the  decedent's  separate  estate  or  testimony  on 
that  issue  was  taken,  or  whether  evidence  was  excluded  and 
exception  taken.  In  re  Quinn's  Estate,  27  Nev.  156,  75 
Pac.  5.  A  debtor  who  conveys  land,  all  or  part  of  which 
is  his  homestead,  may,  in  an  action  to  set  aside  the  con-, 
veyance  as  fraudulent,  claim  and  select  his  homestead  to 
guard  against  its  being  held  fraudulent.  Wilks  v.  Vaughan 
73  Ark.  174,  83  S.  W.  913.  Section  1263  of  the  Civil  Code, 
relating  to  declarations  of  homestead,  is  amended  by  Cal. 
St.  1905,  Ch.  447.  The  allotment  of  homesteads  in  lands 
held  in  common  is  provided  for  by  N.  Caro.  Laws  of  1905, 
Ch.  429.  Where  a  creditor  files  a  petition,  under  the  pro- 
visions of  §  6,  Ch.  36,  Neb.  Comp.  St.  1903,  for  the  appoint- 
ment of  appraisers  to  set  aside  a  homestead,  it  is  not  error 
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to  allow  the  homestead  claimant  to  file  an  answer  and  to 
contest  the  question  whethei-  the  value  of  the  homestead 
exceeds  the  amount  of  the  homestead  exemption  bfore 
appraisers  are  appointed.  If  the  court  in  such  case  finds 
that  the  value  does  not  exceed  the  exemption,  it  is  entirely- 
proper  to  refuse  to  appoint  appraisers.  France  v.  Hohn- 
baum  (Neb.  1905),  102  N.  W.  Rep.  75. 

Where  husband  and  wife  lived  on  land  of  his  but  filed 
no  declaration  of  homestead  the  land  descends  to  his  heirs 
subject  to  the  claims  of  creditors  and  the  filing  of  a  home- 
stead claim  by  the  widow  is  a  mere  nullity.  Lloyd  v. 
Lloyd,  34  Wash.  84,  74  Pac.  1061. 

Sec.  267.  Debts  for  which  a  homestead  is  liable.  Ar- 
kansas Constitution,  1874,  Article  9,  Section  3,  which  pro- 
vides that  a  homestead  shall  not  be  exempt  from  certain  debts 
was  held  to  apply  to  a  claim  of  a  beneficiary  against  a  trus- 
tee for  money  in  the  latter's  hands.  Godfrey  v.  flerring 
(Arkansas  1905),  85  Southwestern  233.  If  land  is  given 
to  the  illegitimate  son  of  a  decedent  by  the  widow  and  chil- 
dren, in  value  less  than  $1,000,  on  which  he  lives  with  his 
family,  claiming  it  as  his  homestead,  it  1^  not  subject  to  be 
taken  for  debt  contracted  before  he  acquired  it,  under  the 
statute  making  a  homestead  purchased  after  the  creation  of 
a  debt  liable  therefor.  Roark  v.  Bach,  116  Ky.  457,  76  S.  W. 
Rep.  340.  The  amendment  to  article  one,  section  12  of  the 
Minnesota  Constitution  to  the  effect  that  property  exempt 
from  execution  shall  be  liable  to  seizure  and  sale  for  any 
debts  incurred  on  account  of  the  construction,  repair,  and 
improvement  of  the  exempt  property  is  not  retrospective  in 
effect  and  does  not  permit  a  debt  to  be  collected  by  levy  upon 
homestead  property  where  the  debt  was  contracted  prior  to 
the  enactment  of  the  amendment.  Brown  v.  Hughes,  89 
Minn,  190,  94  N.  W.  438.  Under  Minn.  Constitution,  Art.  I, 
§  12,  any  real  estate  of  a  debtor,  including  his  homestead,  is 
liable  to  be  sold  on  execution  for  the  payment  of  any  debt 
incurred  to  any  laborer  or  servant  for  labor  or  services,  and 
liability  extends  to  a  debt  incurred  by  a  co-partnership  of 
which  the  debtor  is  a  member  for  such  labor  or  services* 
Lindberg  v.  Johnson,  93  Minn.  267,  loi  N.  W.  Rep.  74. 

A  reversionary  interest  in  a  homestead  granted  under  Ga. 
Const.  1868  may,  under  authorization  of  the  court  be  sold 
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by  an  executor  to  pay  the  debts  of  the  estate,  though  such 
property  could  not  be  sold  on  execution ;  a  sale  of  the  latter 
kind  being  a  forced  sale  likely  to  result  in  sacrifice,  while 
an  executor's  sale  is  voluntary  and  for  the  presumed  advan- 
tage of  the  estate,  and  not  a  move  directed  against  the  inter- 
est of  the  homestead  beneficiaries.  Williams  v.  O'Neal  et.  al., 
119  Ga.  175,  45  S.  E.  978. 

Liens.  Where  land  incumbered  by  a  trust  deed  was 
set  apart  by  the  probate  court  upon  the  death  of  the  grantor 
as  a  homestead  for  his  minor  children,  no  effort  having 
been  made  in  the  probate  court  to  enforce  the  lien  on  the 
property,  it  cannot  be  enforced  after  the  close  of  the  admin- 
istration proceedings,  since  it  was  a  question  for  the  probate 
court  Tiboldi  v.  Palms,  97  Tex.  414,  79  S.  W.  23.  In  Ne- 
braska it  is  held  that  where  a  mortgage  lien  exists  upon  a  tract 
of  land  claimed  as  a  homestead,  and  the  mortgage  debt  is 
paid  with  the  proceeds  arising  from  a  loan  secured  by  a  new 
mortgage  on  the  same  land,  the  interest  of  the  claimant  in 
the  land  being  less  than  $2,000  in  value  in  excess  of  the  orig- 
inal mortgage  debt,  a  judgment  of  a  county  court,  a  transcript 
of  which  was  filed  in  the  office  of  the  clerk  of  the  district 
court,  while  the  old  mortgage  was  in  force,  is  not  a  lien  on 
the  premises  superior  to  that  created  by  the  new  mortgage. 
France  v.  Hohnbaum  (Neb.  1905),  102  N.  W.  Rep. 

Sec.  268.  From  what  debts  exempt — Creditors'  rights. 
Alabama  Code,  2033,  with  regard  to  the  exemption  of 
heomesteads  from  execution  for  "debts  contracted"  con- 
stnied.  Knight  v.  Davis,  135  Alabama  139,  33  Southern  36. 
Ky.  St.  1903,  §  1709,  providing  for  the  sale  of  homestead 
to  satisfy  liens  construed.  Webber  v.  Gardner  (Ky. 
1904),  80  S.  W.  481.  Rev.  St.  1S99,  as  to  right  of  choice 
of  exemption  by  a  homesteader  where  the  homestead  is  levied 
upon  under  execution,  construed.  Kessner  et.  al.  v.  Phillips 
et  al.  (Mo.  1905),  88  S.  W.  66.  Under  Sec.  3617,  Rev.  St. 
1899,  the  homesteader  may  designate  and  choose  the  land 
exempt  as  a  homestead  from  execution ;  and  where  a  convey- 
ance from  a  husband  to  a  wife  is  sought  to  be  set  aside  by 
creditors  as  fraudulent,  the  wife  may  choose  from  the  prop- 
erty so  conveyed  to  her  a  parcel  of  the  amount  of  the  exemp- 
tion. Reed  Bros.  v.  Nicholson  (Mo.  1905),  88  S.  W.  71. 
Sec.  505,  Code  of  1883,  as  to  exemption  of  conveyel  home- 
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stead  from  levy  as  to  liens  prior  to  conveyance  is  amended 
by  N.  Car.. Laws  of  1905,  C3i.  iii.  Sec.  221,  Vol.  i,  B.  &  C.'s 
Annotated  Code  and  Statutes  defining  a  homestead  and  ex- 
empting it  from  judicial  sale,  is  amended  by  Or.  Laws  of 
1905,  Ch.  221. 

A  person  purchasing  a  homestead  and  giving  a  mort- 
gage back  for  the  purchase  price  is  entitled  to  homestead 
exemption  in  such  property.  Torbitt  &  Castleman  v.  Jack- 
son (Ky.  1904),  80  S.  W.  1 123.  In  a  suit  to  set  aside  a 
conveyance  between  husband  and  wife  as  fraudulent,  it  is 
error  for  the  court,  though  sitting  in  equity,  to  order  a  sale 
of  the  whole  land,  a  homestead  exemption  being  claimed 
therein,  and  the  payment  of  the  amount  of  the  latter  to  the 
homesteader  in  money,  when  it  apears  that  the  home- 
steader might  properly  make  a  selection  from  the  whole 
amount  of  land,  of  the  proportion  to  which  he  is  entitled,  and 
the  land  is  susceptible  of  division  in  kind.  Reed  Bros.  v. 
Nicholson  (Mo.  1905),  88  S.  W.  71.  A  creditor  is  not  en- 
titled to  an  injunction  restraining  the  debtor  from  selling . 
or  incumbering  his  homstead.  Glasser  v.  Crittenden  (Mich. 
1905),  103  N.  W.  Rep.  601.  In  South  Carolina  where  a 
homestead  had  been  assigned  in  a  case  and  duly  recorded  and 
no  exceptions  filed  to  the  Commissioner's  return  it  was  held 
that  the  land  was  forever  exempt  from  the  judgment  al- 
though the  assignment  was  bad  in  not  showing  that  thie  land 
set  off  embraced  the  dwelling  of  the  debtor  or  was  appur- 
tenant to  it.    Sloan  v.  Hunter,  65  S.  C.  235,  43  S.  E.  788. 

Who  entitled  to  exempt  land.  Acts  1870-71,  p.  97,  with 
regard  to  exemption  laws  was  construed  and  it  was  held  that 
under  its  terrtis  the  wife  and  children  of  an  absconder  are  en- 
titled to  his  homestead  and  also  his  exempt  personal  property 
free  from  claims  of  husband's  creditors.  Ryther  vs.  Black- 
well,  113  Tennessee  182,  87  S.  W.  260.  Where  a  homestead 
was  set  off  in  1889  for  a  debt  contracted  in  1877  and  the 
debtor  died  in  1893  and  the  case  was  reopened  in  1894,  it  was 
held  that  the  land  exempted  was  free  forever  from  the  debt 
— despite  the  fact  that  the  debtor  and  his  wife  were  dead  and 
their  children  adults  and  not  living  on  the  land.  Sloan  v. 
Hunter,  132  S.  C.  235,  43  S.  E.  788.  . 

Constitutionality,  When  at  the  time  of  the  rendition 
of  a  judgment  for  alimony  by  a  statute  of  Missouri  home- 
steads were  exempt  from  execution,  but  later  the  statute  was 
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amended  so  as  to  remove  the  exemption  in  case  of  a  judgment 
for  alimony,  it  was  held  that  the  decision  as  to  whether  or  not 
execution  on  the  judgtnent  could  issue  against  the  home- 
stead after  the  repeal  of  the  statute  raised  a  question  of  con- 
stitutional law  and  should  therefore  be  certified  to  the  Su- 
preme Court.  Miller  v.  Miller  (Missouri  1905),  87  S. 
W.  116.  Where  a  court  in  granting  a  divorce  decrees 
alimony  to  a  wife  and  orders  her  to  pay  out  of  the  alimony 
a  joint  judgment  against  her  and  her  husband  and  provides 
that  in  default  of  the  payment  of  the  alimony  recourse  shall 
be  had  to  the  husband's  homestead  property,  this  is  not  a  viola- 
tion of  the  husband's  constitutional  right  to  have  his  home- 
stead exempt  from  claims  of  creditors.  The  decree  was  for 
alimony  and  the  lien  was  to  secure  his  payment  to  the  di- 
vorced wife  and  not  to  secure  to  the  creditor  payment  of 
the  debt  due  him.  Johnson  v.  Johnson,  66  Kans.  546,  72 
Pac  267. 

Amount  of  homestead.  Under  the  Kentucky  law  (St. 
§  1708)  providing  for  a  husband's  homestead  rights  in  prop- 
erty of  his  deceased  wife,  if  the  land  is  sold  for  his  debts,  the 
excess  over  $1,000  only  shall  be  applied  in  extinguishment  of 
the  debt  the  $1,000  being  in  lieu  of  the  homestead  right. 
Cincinnati  Tobacco  Warehouse  Co.  v.  Matthews  (Ky. 
1903),  74  S.  W.  242.  The  homesead  act  of  July  i,  1873, 
construed  as  vesting  in  the  householder  an  estate  in  the  land, 
and  when  such  estate  does  not  exceed  $1,000  in  value,  as 
leaving  no  interest  subject  to  attachment  for  liens  or  which 
he  can  alien  distinct  from  the  estate  of  homestead.  Robertson 
V,  Tippie,  209  111.  38,  70  N.  E.  Rep.  584. 

Time  of  debts.  In  Missouri  a  man's  homestead  is  not 
liable  for  debts  during  his  lifetime,  except  such  as  be  charged 
thereon.  Burroughs  v.  Howell  County,  180  Mo.  642,  79  S. 
W.  682.  Under  the  law  of  Kentucky  (St.  1899,  §  1702)  pro- 
viding that  the  homestead  exemption  "shall  not  apply  to 
sales  under  execution,  attachment  or  judgment,  if  the  debt 
or  liability  existed  prior  to  the  purchase  of  the  land  *  *  " 
where  a  homestead  was  traded  for  a  tract  of  land  and  money 
was  loaned  to  pay  a  bonus  for  which  the  lender  retained  a  lien 
upon  the  land  it  was  held  that  the  lien  applied'  to  the  whole  of 
the  land  and  no  exemption  could  be  claimed  on  the  part  paid 
for  by  the  land  traded.  Simpson's  Guardian  v.  Miller  (Ky. 
^903),  74.  S.  W.  213.      , 
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After  the  discharge  of  a  bankrupt,  a  creditor  having  a 
provable  debt  barred  by  the  discharge  cannot  subject  to  that 
debt  the  propJerty  set. aside  to  the  bankrupt  as  homestead  by 
the  bankruptcy  court.  This  is  so  even  although  the  debt  in 
question  arose  before  the  passage  of  the  homestead  exemp- 
tion act  and  was  not  subject  to  that  act.  Groves  v.  Osbum, 
(Oregon  1905),  79  Pac.  500. 

Fraudulent  conveyances.  No  conveyance  of  an  exempt 
homestead  can  be  set  aside  as  fraudulent  by  creditors.  Gib- 
son v.  Barrett  (Nebraska  1905),  87  S.  W.  435.  A 
gift  of  a  homestead  interest  by  a  child  not  occupying  such 
homestead  to  the  widow  who  resides  thereon,  rhade  in  de- 
fraud of  creditors  is  void  against  the  judgment  lien  of  a 
creditor  of  such  child.  Hollinger  v.  Boatman's  Bank, 
(Kan.  1904),  77  Pac.  263.  Where  after  conveyance  of 
all  the  debtor's  realty,  except  homestead  exemptions,  &c.  by- 
deed  of  trust  to  secure  debts,  the  homestead  exemption  termi- 
nates by  the  death  of  the  grantor,  the  land  exempt  as  home- 
stead may  be  sold  for  such  debts,  though  they  have  since  be- 
come barred  by  the  Statute  of  Limitations,  as  if  no  allotment 
of  the  homestead  had  been  made.  Robinson  v.  McDowell 
et.  al,  133  N.  C.  182,  45  S.  E.  545. 

Improvement  of  homestead  by  insolvent.  It  was  held 
that  an  insolvent  debtor  could  use  his  means  over  and  above 
the  amount  exempt  in  improvements  of  his  wife's  and  his  own 
joint  homestead  "provided  the  value  or  area  of  the  homestead 
is  not  carried  beyond  the  value  and  area  permitted  by  law." 
Pielleor  v.  Simpson  (Arkansas  1905),  86  S.  W.  801. 

Proceeds  of  homestead.  While  in  Iowa,  under  Code, 
§  2985,  the  heirs  of  one  deceased  who  held  a  homestead  hold 
the  premises  exernpt,  yet  the  proceeds  on  a  voluntary  sale  by 
them  made  are  not  exempt.  Kinzer  v.  Stephens,  121  Iowa 
347>  96  N.  W.  858.  Plaintiffs  who  have  obtained  a  judgment 
on  a  promissory  note  containing  a  waiver  of  homestead  and 
exemption,  are  entitled,  where  a  fi-fa  has  issued  upon  cer- 
tain land,  to  claim  the  fund  into  which  an  administrator  sub- 
se<iuently  converts  the  same,  the  administrator  having  been 
duly  garnisheed  in  the  action.  Rosser,  Harvey  &  Davis  v. 
Florence,  119  Ga.  250,  45  S.  E.  975.  Civ.  Code  §§  2866, 
2867,  as  to  homesteads,  held  not  to  provide  for  exemption  of 
cash  or  the  investment  of  cash  in  property  of  the  kind  therein 
mentioncfi.  Rosser,  Harvey  &  Davis  v.  Florence,  119  Ga. 
V  45  S.  E.  975. 
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When  a  single  woman  married  owing  debts  and  owning 
land  and  the  husband  and  wife  later  lived  on  the  land  as  a 
homestead,  it  was  held  on  the  death  of  the  wife  that  the  hus- 
band could  hold  the  land  as  a  homestead  free  from  her  credi- 
tors.   Holden's  Admr.  v.  Holden  (Ky.  1905),  87  S.  W.  iioo. 

A  creditor  is  not  prejudiced  by  a  judgment  that  bars  him 
from  claiming  an  interest  in  homestead  premises  so  long  as 
it  is  occupied  as  a  homestead,  when  he  is  asserting  no  claim 
to  the  premises  while  it  continues  so  occupied.  Miller  v. 
Stuch  (Kan.  1904),  ^^  P.  552.  Money  obtained  from 
the  sale  of  a  homestead  and  preserved  with  the  intention 
of  applying  it  to  the  purchase  of  other  real  estate  cannot  be 
subjected  to  the  payment  of  any  debt  of  the  owner.  Lee  & 
Hester  v.  Hughes  (Ky.  1903),  yj  S.  W.  Rep.  386. 

Sec.  369.  Abandonment  of  homestead — ^What  consti- 
tutes— ^Effect  of.  An  infant  daughter,  upon  her  marriage, 
under  i  Ky.  St.  1903,  §  1707,  loses  her  rights  in  the  home- 
stead.   Jones  V.  Crawford  (Ky.  1905),  84  S.  W.  568. 

A  wife  who  wilfully  and  without  cause  abandons  her  hus- 
band and  lives  a  life  of  adultery  loses  her  right  of  homestead 
in  her  husband's  real  estate.  Freeman  v.  Freeman,  11 1  Tenn. 
I5i>  76  S.  W.  Rep.  A  person  residing  on  land  and  claim- 
ing it  as  a  homestead,  under  an  oral  contract  for  its  purchase 
on  specified  terms,  a;id  failing  to  fulfill  such  terms,  and  hav- 
ing abandoned  the  contract  under  which  he  holds  such  home- 
stead, cannot  claim  a  homestead  in  the  land  after  the  abandon- 
ment of  the  contract,  and  if  his  wife  voluntarily  abandons 
-such  land  as  a  homestead  with  him,  she  cannot  thereafter 
claim  it  as  a  homestead,  although  the  ownership  is  awarded  to 
her  absolutely  by  a  decree  granting  her  a  divorce.  Helgebye 
v.  Dammen  (N.  D.  1904),  N.  W.  Rep.  245.  A  wife 
may  be  barred  from  her  homestead  interest  where  a  decree  in 
chancery  has  been  made  adversely  to  her  claim  of  homestead 
rights  and  she  has  accepted  a  sum  of  money  decreed  to  her  in 
place  of  her  right.  Merki  v.  Merki,  212  111  121,  72  N.  E. 
Rep.  9. 

Release.  An  instru-ment  which  xecites  "I"  and  "my" 
but  is  signed  by  both  husband  and  wife  is  sufficient  to 
waive  the  homestead  exemption  since  it  is  as  much  the 
act  of  the  wife  as  of  the  husband.  Bray  v.  Ellison 
{Ky.   1904),  83   S.  W.  96.    Where   there   are  no   minor 
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children  it  is  competent  for  a  husband  and  a  wife  by  agree- 
ment to  bar  the  dower  of  the  wife  and  to  relinquish  the 
interest  of  the  wife  in  the  homestead  estate.  Merki  v. 
Merki,  212  111.  121,  72'  N.  E.  Rep.  9. 

Removal.  Where  an  owner  of  land  residing  thereon 
with  his  family  became  surety  on  a  guardian's  bond  in 
1880,  and  executed  a  mortgage  upon  the  land  in  the  same 
year,  and  in  1887  sold  the  land  and  moved  permanently 
away  with  his  family,  never  after  occupying  the  land  as  a 
homestead,  though  he  subsequently  receive  a  reconveyance 
of  a  portion  of  the  land :  held,  that  his  widow  can  claim  no 
homestead  as  against  the  creditor  obtaining  judgment  on 
the  bond,  in  the  fund  arising  from  the  proceeds  of  the  land 
when  sold  under  foreclosure,  as  the  law  in  force  when  the 
bond  was  signed  guaranteed  a  homestead  only  in  lands 
resided  upon,  and  since  the  removal  constituted  an  aban- 
donment of  the  homestead;  the  fact  that  the  owner,  when 
he  sold  the  land,  took  back  mortgages  to  secure  the  pur- 
chase price,  not  indicating  that  the  transaction  was  a  lease 
only.  Ex  parte  Goldsmith  (S.  Caro.  1904),  47  S.  E. 
984.  A  widow  who  leaves  the  homestead  possessed 
under  her  first  husband  to  reside  on  the  homestead  of  her 
second  husband,  with  the  intention  of  returning  or  not, 
depending  upon  future  conditions  or  circumstances,  aban- 
dons the  homestead  under  the  first  husband.  A  person 
cannot  have  two  rights  of  homestead  at  the  same  time. 
Kloss  v.  Wylezalek,  207  111.  328,  69  N.  E.  Rep.  863.  A 
homestead  right  in  a  husband's  property  is  one  of  occu- 
pancy only  and  the  wife's  abandonment  of  it  by  deeding 
•  it  away  terminates  a  lease  of  it  made  by  her.  Jones  v. 
Green  (Ky.  1904),  83  S.  W.  582. 

If  a  testator  devises  certain  property  to  his  wife  in 
lieu  of  dower  and  homestead  and  she  accepts  the  provision 
of  the  will,  she  cannot  claim  a  homestead  in  the  property. 
Friederich  v.  Wombacher,  204  111.  y2y  68  N.  E.  Rep.  459. 
Effect.  Where  a  statute  provides  that  a  homestead 
may  be  released  by  a  writing  signed,  etc.,  the  same  as  a  deed 
and  if  this  writing  be  a  mortgage  it  shall  only  operate  as 
to  the  specific  release  of  a  homestead  therein  contained, 
an  execution  sale  of  a  homestead  lot  vests  in  the  purchaser 
the  legal  title  to  everything  in  excess  of  the  homestead 
right,  and  such  execution  purchaser  may  redeem  from  a 
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mortgage  foreclosure  wherein  the  homestead  is  released^ 
bat  gets  no  rights  as  against  the  owners  of  the  homestead 
to  contribution  to  the  mortgage  indebtedness,  and  is  not 
subrogated  to  the  rights  of  the  mortgage  foreclosure  pur- 
chaesr.  Butler  v.  Brown,  205  111.  606,  69  N.  E.  Rep.  44. 
A  deed  by  a  husband  of  a  homestead  which  is  invalid  as  not 
signed  by  the  wife  may  become  valid  on  the  death  of  the 
wife  if  the  husband  leaves  the  property  and  no  longer  uses 
it  as  homestead  and  recognizes  the  deed  as  valid.  Adams 
V.  Gilbert,  67  Kan.  273,  72  Pac.  769.  The  Statutes  of  South 
Dakota  do  not  provide  for  partition  of  homestead  property 
during  the  life  of  the  surviving  husband  or  wife  or  minor 
children  unless  the  homestead  has  actually  been  abandoned 
by  all  of  the  parties  entitled  to  possession  of  the  same.  Wells 
v.  Sweeney,  16  S.  Dak.  489,  94  N.  W.  394. 

Widow's  election  to  abandon.  Knowledge  of  the 
status  of  the  estate,  and  of  all  material  facts,  are  essential 
to  constitute  a-  binding  election  by  a  widow  between  year's 
support  and  homestead;  and  the  mere  fact  of  her  having 
obtained  a  money  judgment  for  the  former,  will  not  bar 
her  right  of  homestead,  when  she  has  taken  no  steps  to 
enforce  her  judgment  against  the  land,  though  homestead 
right  would  undoubtedly  be  waived  by  execution  levied 
thereon.  Green  v.  Hambrick,  118  Ga.  569,  45  S.  E.  420. 
The  right  of  a  widow  and  her  minor  children  to  year's 
support  is  not  barred  by  the  fact  that  the  husband,  before 
his  death,  had  all  his  property  set  off  as  a  homestead  and 
exemption  for  their  benefit  and  that  after  his  decease  they 
have  been  living  over  a  year  upon  the  homestead,  and  have 
consumed  and  disposed  of  all  the  personality  thereon  to 
an  amount  greater  than  the  value  of  the  sum  set  apart  to 
them  as  year's  allowance;  the  right  to  the  latter  being 
absolute  and  unconditional  and  it  not  being  too  late  to 
elect  to  take  it,  the  homestead  which  before  was  rightfully 
enjoyed  being  surrendered  therefor.  Bardwell  &  Co.  v. 
Edwards,  117  Ga.  824,  45  S.  E.  40.  Under  Section  3621, 
Missouri  Revised  Statutes  1899,  when  a  widow  elected  to 
take  a  child's  part  in  lieu  of  dower  in  her  husband's  real 
estate  it  was  held  that  she  took  a  fee  simple  not  a  dower 
interest  and  therefore  she  is  not  deprived  of  her  right  to 
claim  a  homestead  in  addition.  McFadin  v.  Board,  188  Mo. 
688,  87  S.  W.  948. 

U-*7 
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Sec  270.  Abandonment  of  homestead — ^What  is  not — 
Temporary  absence.  The  sale  of  a  farm  with  the  intention 
'of  removal  from  the  state  will  not  constitute  abandonment 
of  the  right  of  homestead  until  the  act  is  completed.  Lee 
*&  Hester  v.  Hughes  (Ky.  1903),  yy  S.  W.  Rep. 
386.  A  debtor  who  has  acquired  a  homestead  does  not 
lose  his  right  to  the  exemption,  where  he  continues  to 
occupy  the  property  as  a  home,  though,  by  reason  of  the 
death  and  removal  of  his  family,  he  has  no  one  living  with 
him.  Palmer  v.  Sawyer  (Neb.  1905),  103  N.  W. 
Rep.  1088.  A  wife's  ownership  of  lands  in  her  own  right, 
upon  which  she  and  her  husband  lived  for  some  years  in 
their  early  married  life,  does  not  bar  her  claim  of  home- 
stead in  his  lands,  which  they  had  occupied  as  a  homestead 
for  many  years  next  preceding  his  death.  Wilmoth  v.  Gos- 
sett,  71  Ark.  594,  76  S.  W.  Rep.  1073. 

Where  a  sale  on  execution  is  made  of  homestead  and 
the  wife  of  the  debtor  asks  for  the  payment  of  the  surplus 
of  the  sale  to  her  there  is  no  waiver  of  the  homestead.  It 
is  doubtful  whether  homestead  can  be  waived  but  cer- 
tainly not  by  the  act  of  either  the  husband  or  wife  alone, 
van  Doren  v.  Werdeman,  (Neb.  1903),  94  N.  W. 
124.  Where  a  mortgage  on  a  homestead  was  foreclosed 
and  tfie  property  was  bought  by  a  third  person  who  agreed 
to  convey  it  to  the  mortgagor  upon  payment  of  a  specified 
sum  evidenced  by  notes,  there  was  no  break  in  the  con- 
tinuity of  the  homestead  rights,  so  that  the  equitable  in- 
terest which  remained  in  the  original  owner  after  the  trans- 
actions stated  could  not  be  subjected  to  payment  of  a  lia- 
bility which  accrued  after  the  original  acquisition  of  the 
homestead.  Footer  v.  Rice,  (la.  1904),  loi  N.  W.  Rep. 
^JT.  Where  the  plaintiff  mortgaged  his  farm,  evidence 
held  insufficient  to  say,  as  a  matter  of  law,  that  the  home- 
stead had  been  abandoned  prior  thereto.  Zettlemoyer  v. 
Mears  (Tex.  C.  C.  A.  1904),  74  S.  W.  1047.  Evidence  was 
held  to  be  sufficient  to  establish  an  abandonment  of  a  home- 
stead, in  Galloway  v.  Rowlett  (Ky.  1903),  74  S.  W.  260. 
Where  a  man  occupied  with  his  famil  ythree  urban  lots  as  a 
homestead  and  on  the  corner  of  one  lot  built  a  small  house 
which  he  used  as  a  preacher  for  religious  purposes,  and  did  not 
rent  it  but  the  congregation  merely  made  voluntary  offerings 
toward  the  payment  of  the  cost  of  the  lumber ;  it  was  held  that 
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he  had  not  lost  his  right  to  claim  a  homestead  in  the  lot  where 
the  building  stood.  Under  the  Louisiana  Constitution  1898, 
Art.  246,  waivers  of  homestead  rights  must  be  in  writing 
and  duly  recorded.     (La.  1904)  36  So.  805. 

Temporary  absence.     The  detention  of  a  widow  in  an 
asylum  is  not  a  voluntary  abandonment  by  her  of  her 
homestead     rights.     Flynn     v.     Hancock      (Tex.     App. 
1904),  80  S.   W.  245.    The  right  to   claim   a  homestead 
as  exempt  is  not  lost  by  a  temporary  absence  on  business 
with   no   intention   to   change   residence   but  an   aflfirmative 
one  to  retain  it.    Wilks  v.  Vaughan,  73  Ark.  174,  83  S.  W. 
913.    If  the  owner  of  a  farm  has  a  dependent  daughter-in- 
law  and  grandchild  residing  with  him  and  leave  the  place 
only  temporarily,  retaining  a  room  and  frequently  return- 
ing to  assist  his  partner,  whom  he  has  left  in  charge,  in 
cultivating  the  land  he  will  not  be  held  to  have  lost  his 
right  of  homestead.     Ragsdale,  Cooper  &  Co.  v.  Watkins, 
(Ky.    1903),    76  S.    W.    Rep.    45.     If    the    owner    of    a 
homestead,  which  he  has  occupied  as  such  for  30  years, 
leaves  it  temporarily  for  about  4  months,  intending  to  re- 
turn and  leaving  his  son-in-law,  with  his  househould  goods, 
in  possession,    he   will   be  held   not   to    have   abandoned 
his   homestead.    Ball   v.    Ramsey    (Ky.    1903),   77   S.    W. 
Rep.  692.    If  a  husband  and  wife,  shortly  after  the  making 
of  a  homestead  entry  upon  government  land,  take  up  their 
residence  with  the  latter's  father  for  the  purpose  of  raising 
a  crop  upon  land  loaned  them  by  him  and  thereby  obtaining 
capital  for  working  their  own  land,  and  with  the  intention 
of  returning  to  it,  and  do  so  return  after  the  marketing  of 
the  crop,    the  homestead   is   not   abandoned.      Collins   v. 
Bounds,  82  Miss.  447,  34  So.  355.     Under  Section  3902, 
Kirby's  Arkansas  Digest,  with  regard  to  homesteads,  when 
a  husband  deserted  his  wife  "during  their  temporary  ab- 
sence, occasioned  by  the  destruction  of  the  dwelling  house 
by  fire,"  and  after  he  left  the  county  the  homestead  was 
attached  by.  a  creditor  of  the  husband,  it  was  held  that  the 
absence  being  temporary  the  husband  had  not  abandoned 
the  homestead  and  his  wife  was  entitled  to  it.    Newton  v. 
Russian,  (Ark.  1905),  85  S.  W.  407. 

Sec.  271.    Conveyance  and  incumbrance  of  homestead. 

Statutes.     A  trust  deed  conveying  a  homestead,  signed 
l)y  the  wife  was  defective  under  Kirly's  Arkansas  Digest, 
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section  3901,  when  executed  but  it  was  held  that  Kirby's 
Digest,  sections  784  and  785,  being  curative  statutes  passed 
later  made  the  conveyance  valid.  A  wife  cannot  set  aside 
such  a  conveyance  on  the  ground  that  she  did  not  compre- 
hend what  she  was  signing  when  it  was  clear  from  the  evi- 
dence that  the  parties  explained  its  effect  to  her  at  that 
time.  McDaniels  v.  Lammons,  (Ark.  1905)  86  S. 
W.  997.  Certain  provisions  relative  to"  marginal  entries 
and  conveyances  of  homesteads  are  made  by  Col.  Laws  of 
1903*  Ch.  114.  Alienation  of  homesteads  of  insane  persons 
is  provided  for  by  Cal.  St.  1905,  Ch.  560.  This  case 
construes  §§  2972,  2978,  and  2985  of  the  Iowa  Code,  relating 
to  homesteads.  Porter  v.  Perkins,  125  la.  55,  99  N.  W.  160. 
la.  Code,  §§  2976,  1978,  construed  and  applied — ^sale  in 
gross  of  urban  land  claimed  as  homestead.  Edinger  v. 
Bain  (la.  1904),  loi  N.  W.  Rep.  119;  overruling  pe- 
tition for  rehearing  on  decision,  reported  in  98  N. 
W.  Rep.  568.  Mississippi  Code  1892,  1893,  with  regard 
to  incumbrances  on  homesteads  construed.  Hubbard  v. 
Sage  Land  &  Improvement  Co.,  81  Miss.  616,  33  So.  413. 
Sec.  2203,  Statutes  of  1898,  relative  to  the  alienation  of 
homesteads,  is  amended  by  Wis.  Laws  of  1905,  Ch.  45. 
Under  California  Code  Civ.  Proc,  Section  1476- 1486, 
property  mortgaged  may  be  set  off  as  homestead  and  the 
mortgagee  to  maintain  a  claim  should  prove  it  against  the 
estate  of  the  mortgagor.  But  it  is  held  that  he  need  not 
prove  his  claim  against  the  mortgagor's  estate  in  order  to 
maintain  a  claim  against  the  part  of  the  property  mort- 
gaged not  included  in  that  set  apart  as  homestead.  Bank 
of  Woodland  v.  Stephens,  (Cal.  1905),  79  Pac.  379. 
Where  a  wife  joined  her  husband  in  the  execution  of  a 
mortgage  it  was  held  that  as  against  the  collateral  heirs  of 
the  husband  where  she  as  widow  took  dower  by  election 
in  accordance  with  Missouri  Revised  Statute  1899,  Section 
2933,  she  was  not  entitled  to  have  the  mortgage  satisfied 
out  of  other  unencumbered  property.  Adams  v.  Adams, 
183  Mo.  396,  82  S.  W.  67.  Where  a  husband  holding  a  life 
estate  in  property  of  a  former  wife  married  again  and  con- 
tinued to  occupy  the  premises  as  a  homestead,  paying  off 
and  taking  an  assignment  of  a  mortgage  thereon  and  later 
reassigned  the  mortgage  as  security  for  a  new  debt  in 
which  reassignment  his  wife  did  not  Join,  the  mortgage 
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amounted  to  an  incumbrance  of  the  homestead  and  was  not 
enforceable  against  the  life  estate.  Downing  v.  Hartshorn, 
(Neb.  1903)  95  N.  W.  801. 

Where  a  homestead  was  set  apart  under  the  Georgia 
Constitution  of  1868,  the  defence  of  homestead  may  be  set 
up  to  the  foreclosure  of  a  mortgage  made  in  1898.  Al- 
though the  mortgagor  waived  all  rights  to  homestead  or 
exemption,  she  is  not  estopped  by  its  recitals  to  prevent 
the  mortgagee  from  selling  the  land  under  a  judgment 
•which  would  deprive  her  of  its  use  during  life.  Ach  & 
Co.  v.  Milam,  118  Ga.  105,  44  S.  E.  870.  A  mortgagee  of 
property  which  was  subject  to  a  right  of  homestead  for 
the  grantor  and  her  children  should  not  be  perpetually  en- 
joined from  foreclosing.  The  grantor's  husband  having 
executed  the  mortgage  as  agent  of  his  wife,  he  is  estopped 
from  setting  up  any  outstanding  claim  in  him  and  the 
mortgagee  is  entitled  to  foreclose  subject  to  the  rights  of 
homestead.  American  Freehold  Land  Mortgage  Co.  of 
London  v.  Walker,  119  Ga.  341,  46  S.  E.  426. 

While  a  homestead  is  so  occupied  and  used,  a  judgment 
does  not  attach  as  a  lien  thereon  and  a  conveyance  thereof 
during  such  occupancy  passes  a  title  free  from,  liens  against 
the  grantor.     Mitchell  v.  West  (la.  1903),  93  N.  W.  380. 

Under  the  United  States  Homestead  Laws  providing 
for  the  acquisition  of  homestead  only  by  parties  intending 
actually  to  occupy  the  land  a  contract  by  a  claimant  to  sell 
the  homestead  made  before  he  has  perfected  his  title  is  un- 
cnforcible  as  being  contrary  to  public  policy.  Horseman  v. 
Horseman,  43  Ore.  83,  72  Pac.  698. 

Agreement  conveying  a  homestead  interest  construed 
and  held  not  to  be  a  lease  thereof  but  a  conveyance  of  the 
freehold  for  life.    Mann  v.  Mann,  141  Cal.  326,  74  P.  995. 

In  Arkansas,  the  conveyance  of  a  homestead  cannot 
be  fraudulent  as  to  creditors.  Wilks  v.  Vaughan,  73  Ark. 
174,  83  S.  W.  913. 

Sec.  272.  Conveyance  and  incumbrance  of  homestead 
—Necessity  of  joint  conveyance  by  husband  and  wife- 
Form.  That  an  instrument  whereby  it  is  sought  to  convey 
or  incumber  a  homestead  was  acknowledged  by  both  hus- 
band and  wife,  which  is  an  essential  step  in  the  execution 
of    such    instrument    should  appear    from   the    instrument 
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itself,  in  the  form  of  a  certificate  of  the  officer  before  whom 
the  acknowledgment  was  taken,  and,  in  the  absence  of  such 
certificate,  it  is  not  competent  to  show  by  parol  that  the  in- 
strument was  in  fact  acknowledged.  Solt  v.  Anderson, 
(Neb.  1904),  99  N.  W.  678.  It  was  held  that  a  con- 
tract whereby  A  "for  $14,  furnished  to  homestead  the  land 
from  the  U.  S.  government,  and  $4  more,  to  be  advanced 
to  make  final  proof,  agreed  to  make  *  *  *  a  warranty 
deed  to  40  acres  of  the  land  when  'the  final  proof  is  made,*" 
is  void."  A  deed  of  such  land  after  it  became  a  homestead 
under  state  laws  is  invalid  without  the  wife's  signature* 
Collins  V.  Bounds,  82  Miss.  447,  36  So.  689. 

Statutes.  Alabama  Code,  2034,  as  to  conveyances  of 
a  homestead  by  husband  and  wife  construed.  Slappy  v. 
Hanners,  137  Ala.  199,  33  So.  900.  Construing  §  2974  of 
the  Code,  relating  to  the  joint  execution  of  a  conveyance  of 
a  homestead  by  a  husband  and  wife,  see  Alvis  v.  Alvis,  123 
la.  546,  99  N.  W.  166.  The  separate  deeds  of  husband  and 
wife  to  homestead  property  are  legalized  by  N.  D.  Laws  of 
1905,  ch.  156. 

The  Arkansas  Act  (Mar.  18,  1857)  requiring  a  wife 
to  join  in  the  execution  of  and  to  acknowledge  an  instru- 
ment affecting  the  homestead  of  her  husband  in  order  to 
make  it  valid  does  not  require  her  to  join  in  a  deed  of  it 
from  her  husband  to  herself.  Kindley  v.  Spraker,  y2  Ark. 
228,  79  S.  W.  766.  A  deed  by  a  husband  to  his  wife  of 
land  which  was  his  homestead,  the  value  not  exceeding- 
$1,000,  the  wife  not  joining  in  the  deed,'  and  the  possession 
remaining  with  the  grantor,  vests  the  grantee  with  no  in- 
terest or  title  in  the  land.  Hogue  v.  Steel,  207  111.  340,  69 
N.  E.  Rep.  931.  Under  2  Starr  &  C.  Ann.  St.,  p.  1874,  pro- 
viding for  the  transfer  of  homestead  estates,  a  deed  by  a 
husband  or  wife  not  joined  in  by  the  other  is  void,  where 
the  estate  is  not  over  $1,000  in  value.  Roberson  v.  Tippie, 
209  111.  38,  70  N.  E.  Rep.  584.  A  deed  of  homestead  land 
from  a  husband  to  his  wife,  she  not  joining  therein  is 
void.    Karsten  v.  Winkelman,  209  111.  547,  71  N.  E.  Rep.  45. 

Under  Rev.  St.  1899,  §  3616,  forbidding  a  husband  to 
convey  a  homestead  without  being  joined  by  his  wife,  alle- 
gations in  a  petition  for  the  setting  aside  of  an  execution 
sale  of  a  homestead  that  plaintiff's  grantor  was  head  of  a 
family  and  occupying  the  realty  with  such  family  as  a 
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homestead,  and  while  so  doing  sold  and  conveyed  said  prop- 
ert>'  to  plaintiffs  by  deed,  the  date  of  the  recording  of  which 
as  well  as  the  book  and  page  of  record  being  g^ven,  were 
held  not  insufficient  on  demurrer,  though  not  averring  that 
the  wife  joined  in  the  conveyance ;  the  deed  being  in  effect 
incorporated  by  special  reference  in  the  pleadings.  Elliott 
V.  Bristow  (Mo.  1904),  84  S.  W.  48.  {Sepible,  however, 
that  such  allegations  might  have  been  on  motion  to  that 
effect  ordered  to  be  made  more  definite). 

The  consent  of  a  wife  to  a  lease  of  homestead  by  her 
husband  may  be  shown  by  evidence  that  she  acquiesced  in 
the  possession  of  the  tenant  having  knowledge  of  the  lease. 
Johnson  v.  Samuelson,  (Kan.  1904),  76  P.  867.  If,  in  a 
mortgage  deed,  a  wife  declares  a  waiver  of  her  home- 
stead rights,  the  husband's  homestead  is  not  affected. 
Bank  of  Jeanerette  v.  Stansbury,  34  So.  452,  no  La.  301. 

Sec.  273.     Effect  of  divorce  on  rights  to  homestead* 

A  divorced  man  may  claim  a  homestead  in  land  on  which 
he  lives  with  an  adult  daughter  who  abandons  her  occupa- 
tion as  a  teacher  and  keeps  house  for  her  father  after  her 
mother  has  obtained  a  divorce  and  gone  to  live  elsewhere; 
the  moral  obligation  of  the  father  to  support  the  daughter 
is  sufficient  to  create  a  farrtily  relation  within  the  meaning 
of  the  homestead  laws.  Fox  v.  Ralston  (la.  1905), 
102  N.  W.  Rep.  424.  Where  a  man  dies  leaving  a  divorced 
wife  and  a  wife  living  with  him  at  his  death,  the  latter 
should  be  allowed  her  homestead  up  to  the  value  of  $1,000, 
then  the  divorced  wife  should  be  allowed  one-third  of  the 
balance  of  the  real  estate  for  her  dower,  then  the  second 
wife  her  dower  of  one-third  of  the  remaining  real  estate 
and  in  case  she  survived  the  divorced  wife,  she  would  be  en- 
titled to  one-third  of  the  portion  assigned  to  the  divorced 
wife,  in  addition  to  the  amount  already  assigned  to  her. 
Potter  V.  Clapp,  203  111.  592,  68  N.  E.  Rep.  81. 

Sec.  274.    Rights  of  surviving  husband,  wife  and  chil- 

drea    A  surviving  husband  has  power  to  sell  community 

property  the  homestead  of  himself  and  wife  at  the  time  of 

her  death,  to  pay  community  debts.    Linson  v.  Poindexter, 

(Tex.  App.  1904),  80  S.  W.  237. 

An  allottment  of  a  homestead  to  a  widow,  of  land  held 
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adversely  by  her  husband,  confers  no  title  upon  her,  nor 
does  it  affect  the  right  or  title  of  adverse  claimants.  At- 
well  V.  Shook,  133  N.  C.  387,  45  S.  E.  yyf. 

Although  infant  children  have  rights  in  the  home- 
stead, they  are  necessarily  under  the  control  of  their  par- 
ents during  the  joint  lives  of  the  latter;  and,  as  the  mother 
becomes  the  head  of  the  family  upon  the  death  of  the 
father,  her  abandonment  of  the  homestead  will  deprive  such 
children  of  their  homestead  rights.  Kloss  v.  Wylezalek, 
207  111.  328,  69  N.  E.  Rep.  863. 

The  purchaser  of  a  child's  interest  in  the  homestead 
of  her  deceased  father  may  maintain  in  equity  a  feuit  for  the 
sale  of  the  land  and  the  division  of  the  proceeds  among  the 
widow,  other  children  and  himself.  Faircloth  v.  Carroll, 
34  So.  182,  137  Ala.  243. 

Widow  as  head  of  family.  A  single  individual  may 
constitute  the  family  of  her  husband  within  the  meaning 
of  the  Kansas  Constitution  so  as  to  be  entitled  to  home- 
stead free  from  liability  to  sale  for  payment  of  debts.  The 
death  of  the  husband  could  not  deprive  the  wife  of  the 
right  to  continue  to  be  designated  the  family  of  her  hus- 
band as  against  the  claims  of  his  creditors.  Cross  v.  Ben- 
son, 68  Kan.  495,  75  P.  558.  A  widow  who  builds  a  house 
on  land  of  her  own  and  with  her  children  occupies  it  for 
many  years  up  to  the  time  of  her  death  acquires  a  home- 
stead therein  as  the  head  of  a  family  under  Sec.  i  of  Art. 
10  of  the  Cons,  of  Fla.  of  1885  and  cannot  devise  it- to  two 
of  her  children  to  the  exclusion  of  the  others.  Caro  v. 
Caro,  (Fla.  1903),  34  So.  309.  Land  entered  by  a 
husband  under  homestead  laws  of  the  U.  S.  and  occupied 
by  husband  and*  wife  until  the  death  of  the  former,  ihd* 
subsequently,  after  the  expiration  of  the  required  time, 
patented  in  the  name  of  the  widow,  belongs  to  the  widow 
and  not  to  the  community  which  had  been  dissolved  by  the 
husband's  death.  Richard  v.  Moore,  no  La.  435,  34  So. 
593.  Where  the  heirs  of  a  deceased  are  in  possession  of  a 
widow's  homestead  and  claiming  adversely  a  probate  court 
has  no  jurisdiction  to  try  title  in  an  action  by  the  widow^ 
to  recover  her  homestead.  James  v.  James,  72  Ark.  329, 
80  S.  W.  148. 

Statutes,  Ala.  Code,  Sec.  2070,  giving  exemptions,  in 
place  of  homestead,  to  widow  and  children  is  amended  by 
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Acts  1903,  No.  135.  Widow  and  children  of  decedent  who 
has  no  homestead  given  an  exemption,  in  lieu  thereof,  from 
his  other  estate  by  Alabama  St.  1903,  No.  135.  Under  the 
California  Statute  (Code  Civ.  Proc,  section  1465)  provid- 
ing that  the  court  may  set  aside  homestead  out  of  the  real 
estate  of  a  deceased  party  for  his  family  the  estate  in  re- 
mainder to  the  heirs  on  termination  of  the  homestead  is 
a  vested  estate  which  may  be  alienated  and  may  be  sold 
on  petition  of  the  widow  to  pay  the  widow's  allowance 
decreed  her  by  the  court.  In  re  Tittel's  Estate,  139  Cal. 
149,  72  Pac.  909.  Under  California  Civ.  Code,  §  1237,  a 
widow  is  entitled  to  homestead  pending  administration  in 
an  apartment  house  which  was  owned  by  the  husband  and 
in  the  best  apartment  of  which  he  lived.  In  re  Levy's  Est., 
141  Cal.  646,  75  P.  301.  California  Code  Civil  Prac,  1465, 
with  regard  to  the  right  of  the  Probate  Court  to  set  aside 
a  homestead  for  a  surviving  wife  construed.  In  re  Firths' 
Estate,  145  Cal.  236,  78  Pac.  643.  Section  1723  of  the  Code 
of  Civil  Procedure,  relating  to  the  disposition  of  home- 
steads, is  amended  by  Cal.  St.  T905,  ch.  149.  Under  Cali- 
fornia Code,  Civ.  Proc,  the  homestead  recorded  in  the  name 
of  a  husband  and  wife  goes  to  the  survivor  and  not  to  the 
children.  Saddlemire  v.  Stockton  Savings  &  Loin  Soc, 
(Cal.  1904),  79  Pac.  381.  It  was  held  that  under 
the  Constitution  and  laws  of  Florida  an  administrator  can 
never  take  possession  of  the  intestate's  homestead  and  is 
therefore  not  a  proper  party  to  ejectment  to  recover  its 
possession  or  to  try  the  title  thereto.  A  revival  of  such  a 
suit  where  the  sole  defendant,  the  head  of  a  family  living 
in  this  state  has  died,  to  be  valid  must  be  against  the  de- 
cedent's heirs  at  law.  Finlayson  v.  Love  (Fla.  1902), 
33  So.  306.  Where  a  widow  under  the  provisions  of  the 
act  of  1870  (Code  1873,  §  201)  had  a  homestead  set  apart 
of  more  than  $2,000  in  value,  paying  the  difference  between 
such  actual  value  and  $2,000,  held,  that  by  the  payment  of 
such  excess  she  acquired  an  interest  in  the  property  which, 
after  the  termination  of  the  homestead  by  her  death,  would 
tetun  to  her  estate  and  not  to  the  estate  of  her  husband; 
although  the  homestead  estate  terminated  such  interest 
was  to  be  regarded  as  part  thereof.  Groover,  Stubbs  &  Co. 
V.  Brown,  118  Ga.  491,  45  S.  E.  311.  While  dower,  home- 
stead and  year's  support  are  provided  for  a  widow  by  the 
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Georgia  Code,  she  is  not  entitled  to  all  three  provisions; 
and  where  the  aggregate  of  what  she  claims  as  homestead 
and  year's  support  exceed  the  value  of  the  homestead  and 
exemption  to  which  she  would  be  entitled  by  law,  the  total 
of  the  two  provisions  will  not  be  allowed  her.  Green  v. 
Hambrick,  ii8  Ga.  569,  45  S.  E.  420.  Georgia  Civil  Code 
2866  with  regard  to  the  right  of  a  wife  to  apply  for  a  home- 
stead construed.  Batson  v.  Benford,  119  Ga.  256,  46  S. 
E.  93.  Under  the  homestead  act  of  July  i,  1873,  o^^  the 
death  of  the  householder  the  estate  by  operation  of  law, 
devolves  upon  the  surviving  husband  or  wife  for  life  and 
upon  the  children  during  the  minority  of  the  youngest; 
and  the  heirs  take  a  reversionary  interest  expectant  upon 
the  termination  of  the  estate  for  life  and  for  years.  Rob-, 
erson  v.  Tippie,  209  111.  38,  70  N.  E.  Rep.  584.  Where  be- 
cause of  failure  to  comply  with  the  statute  providing  for 
the  release  of  a  homestead  a  deed  passes  only  the  property 
in  excess  of  the  homestead  value,  the  homestead  after  the 
death  of  the  husband  and  the  abandonment  of  the  widow 
and  children  descends  to  the  heirs  at  law  and  may  be  par- 
titioned by  them  in  the  same  manner  as  other  estates  may 
be.  Jespersen  v.  Mech,  213  111.  488,  72  N.  E.  Rep.  11 14. 
Homestead  does  not  descend  to  the  widow  and  children 
who  occupy  the  land  to  the  exclusion  of  other  heirs  who 
reside  elsewhere  but  it  descends  in  the  same  manner  as 
title  to  other  real  estate  subject  only  to  the  right  of  occu- 
pancy of  the  widow  and  children  who  reside  there  until  the 
widow  remarry  or  the  children  become  of  age.  Mitchell  v. 
Mtichell  (Kan.  1904),  yj  Pac.  98.  Upon  the  death  in- 
testate of  an  owner  of  homestead  the  legal  title  descends 
one-half  to  the  widow  and  one-half  in  equal  shares  to  the 
children.  Hollinger  v.  Boatman's  Bank  (Kan.  1904), 
77  Pac.  263.  Under  Ky.  St.  1899,  §§  1707,  1708,  providing- 
for  homestead  rights  in  husband,  wife,  and  children,  the 
surviving  husband  and  infant  child  are  jointly  entitled  to 
the  use  and  occupation  of  the  homestead  of  the  wife  until 
the  child  becomes  of  age.  If  the  husband  ceases  to  occupy 
the  homestead  his  rights  cease  and  the  property  reverts  to 
the  heirs  of  the  wife.  An  unconditional  sale  and  convey- 
ance amounts  to  an  abandonment.  Clay's  Guardian  v.  Wal- 
lace, 116  Ky.  559,  79  S.  W.  Rep.  388.  In  Virginia  where  a 
husband  dies  leaving  debts  and  a  homestead  claimed  in  his 
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life  time,  his  heirs  cannot  defeat  the  rights  of  the  widow 
and  minor  children  in  the  homestead,  under  Code,  §  3635, 
by  paying  off  his  debts.  Davis  v.  Davis,  loi  Va.  230,  43 
S.  E.  358.  Under  Rev.  St.  U.  S.,  §  2290,  2291  (U.  S.  Comp. 
St  1901,  pp.  1389,  1390)  vesting  in  the  heirs  or  devisees  of  a 
deceased  homestead  claimant,  dying  before  granting  of 
patent,  the  rights  of  the  decedent,  such  rights  cannot  be 
sold  by  the  administrator  to  pay  debts  of  the  estate.  Townef 
V.  Rodegeb,  33  Wash.  153,  74  P.  50. 

Sec.  275*  Judgment,  title,  evidence,  and  practice. 
Where  parties  interested  in  a  decedent's  estate  allow  judg- 
ments to  be  entered  setting  apart  to  his  widow  both  home- 
stead and  year's  support,  not  excepting  thereto,  although 
the  widow  would  have  had  no  right  to  both,  the  judgment 
for  a  years'  support  cannot  thereafter  be  collaterally  at- 
tached on  any  ground  which  would  have. constituted  a  de- 
fence before  its  rendition.  Groover,  Stubbs  &  Co.  v.  Brown, 
118  Ga.  491,  45  S.  E.  310. 

Where  a  homestead  is  sold  at  execution  sale,  the  pur- 
chaser takes  a  fee  in  the  land  subject  to  the  homestead 
rights,  and  on  the  decrease  of  the  homesteaders  takes  the 
fee  simple.    Strong  v.  Peters,  212  111.  282,  72  N.  E.  Rep. 

369. 

Where  an  execution  was  issued  against  a  judgment 
debtor  upon  land  to  which  his  wife  filed  a  claim  on  acccount 
of  a  prior  alleged  statutory  homestead  exemption  obtained 
by  her  thereon;  and  the  creditors  having  reconveyed  the 
land  to  the  debtor  for  the  purpose  of  enabling  the  levy,  ob- 
tained a  decree  against  the  husband  as  the  head  of  the 
family  declaring  the  homestead  exemption  invalid,  and 
again  levied  on  the  land,  which  was  sold,  held  that  the  wife 
could  not  claim  the  proceeds  of  the  sale,  whether  bound  or 
not  by  the  decree  obtained  by  the  creditor,  since  even  if 
entitled  to  a  homestead  she  could  not  claim  the  proceeds 
of  a  sale  in  that  case  illegal ;  and  still  retaining  the  home- 
stead; nor  could  she  have  the  proceeds  exempted  by  noti- 
fying the  deputy  sheriff  previously  to  the  sale  to  hold  them 
for  reinvestment  in  homestead  property  (Civ.  Code  1895, 
1 2870)  since  the  recdnveyance  passed  the  title  back  to  the 
Wband  only  for  the  purpose  of  the  levy  and  sale.    Evans 
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V.  Piedmont  Nat.  Bldg.  &  Loan  Ass'n.,  ii8  Ga.  880,  45  S. 
E.  693. 

North    Carolina    Constitution,   Article    10,    section    2, 
with  regard  to  homesteads  construed  and  it  was  held  when 
a  married  man  conveyed  land  subject  to  homestead  right, 
and  later  the  land  was  conveyed  to  the  wife  subject  to  the 
homestead  right  upon  the  man's  death,  the  homestead  be- 
came merged  in  the  fee  taken  by  his  widow  under  the 
deed.     Douglas,  J.  dissented  on  the  ground  that  a  home- 
stead is  "an  estate  or  interest  in  land.     Its  parts  are  (i) 
a  particular  estate  for  life  to  the  homesteader;   (2)   a   re- 
mainder to  his  children  until  they  become  21  years  of  age; 
(3)  a  contingent  remainder  to  his  widow  during  her  widow.- 
hood,  unless  she  has  a  homestead  of  her  own ;  and  (4)  the 
ultimate  fee  or  reversion,  which  may  be  retained  or  con- 
veyed by  the  homesteader."    Joyner  v,  Sugg,  132  N.  C.  580, 
44  S.  E.  122.     Where  a  widow  buys  in  property  sold  to 
pay  her  deceased  husband's  debts  such  sale  being  made 
subject  to  the  homestead  estate  and  her  right  of  dower, 
the  dower  interest  becomes  merged  in  the  fee,  and  she  be- 
ing the  mother  of  deceased's  children  becomes  vested  with 
the  absolute  right  to  dispose  of  the  homestead  estate  with- 
out the  concurrence  or  consent  of  the  children.    Bernhardt 
v.  Seaman,  208  111.  448,  69  N.  E.  Rep.  847. 

When  a  defendant  in  a  bill  for  specific  performance  al- 
leges that  the  land  which  was  subject  to  the  contract  was 
his  homestead,  the  burden  is  on  him  of  proving  it.  Steele 
v.  Robertson,  (Ark.  1905),  87  S.  W.  117. 

In  a  suit  to  set  aside  a  conveyance  of  mortgaged  land, 
in  which  a  homestead  exemption  is  claimed,  from  a  hus- 
band to  wife,  as  fraudulent,  *  the  court  cannot  decide 
whether  the  value  of  the  equity  of  redemption  exceeds  the 
amount  of  the  homestead  exemption  allowed  by  statute, 
but  this  fact  can  only  be  determined  by  commissioners  ap- 
pointed to  value  the  realty.  (The  power  of  the  court  in  such 
a  case  is  limited  to  a  finding  that  the  land  was  bought  with 
the  husband's  money  and,  where  the  land  is  homestead 
property,  to  directing  the  sheriff  to  give  the  homesteader 
the  right  of  selection  and  allotment,  and  to  appointing  com- 
missioners to  appraise  the  homestead  and  set  it  apart  and 
directing  the  sale  of  the  excess,  and  the  payment  to  the 
wife  out  of  the  proceeds  to  the  extent  of  her  separate  prop- 
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erty  if  any,  employed  in  the  purchase).  Reed  Bros,  v, 
Nicholson  (Mo.  1905),  88  S.  W.  71.  Georgia  Civil  Code 
189s,  section  4745,  with  regard  to  proof  in  the  Superior 
Court  of  lost  private  papers  construed  and  was  held  not 
to  apply  to  lost  homestead  papers.  These  latter  "do  not 
become  muniments  of  title  of  those  interested  in  the  home- 
stead until  they  have  been  duly  recorded  in  the  office  of 
the  Clerk  of  the  Superior  Court.  Paschal  v.  Hutchinson, 
119  Ga.  243,  46  S.  E.  103. 

California  Civil  Code,  1248,  1249,  with  regard  to  the 
appointment  of  homestead  appraisers  construed.  Harrier 
V.  Bassford,  145  Cal.  529,  78  Pac.  1038. 
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As  to  fraudulent  conveyances  between  husband  and  wife, 
see  ante.     Sees.  242-244. 

As  to  curtesy  and  dower,  see  that  title. 

Sec.  276,  Rights  of  married  women  over  real  estate — 
Powers  over  real  estate.  A  married  woman  who  owned 
land  in  North  Carolina  but  was  domiciled  in  South  Caro- 
lina executed  in  South  Carolina  a  deed  of  the  land.  "By 
the  Constitution  and  laws  of  South  Carolina  in  force  at 
the  time  the  paper  writing  was  executed,  a  married  woman 
could  purchase  and  convey  real  property  as  if  she  were  un- 
married." It  was  held  that  the  effect  of  the  conveyance 
is  governed  by  the  law  of  North  Carolina  and  as  by  that 
law  a  married  woman  could  not  convey  title  to  land,  the 
deed  is  void  and  does  not  convey  an  estoppel.  The  fact 
that  the  grantor  later  allowed  the  grantee  to  take  posses- 
sion and  make  valuable  improvements  does  not  work  an 
estoppel.  Clark,  C.  J.  dissented.  Smith  v.  Ingram,  132  N. 
C.  959,  44  S.  E.  549.  Vt.  Acts  1896,  p.  42,  No.  49,  authoriz- 
ing a  court  of  chancery  upon  petition  of  a  married  woman 
to  empower  her  to  convey  land  by  separate  deed  is  uncon- 
stitutional as  depriving  the  husband  of  property  without 
due  process  of  law.  Hubbard  v.  Hubbard,  77  Vt.  73,  58 
Atl.  969.  Various  Alabama  Statutes  as  to  married  women's 
power  to  contract,*construed.     Horton  v.   Hill,   138  Ala. 
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625,  36  So.  465.  Alabama  Code  1852,  1984,  and  Revised 
GDde  1867,  2373,  providing  for  the  joint  conveyance  by 
husband  and  wife  of  the  wife's  property  construed.  Young 
V.  Sheldon,  139  Ala.  444,  36  So.  2^.  It  was  said  to  be 
"thoroughly  well  settled  that  at  common  law  a  married 
woman  could,  without  the  consent  or  concurrence  of  her 
husband,  execute  a  power,  whether  appendant,  in  gross, 
or  simply  collateral,  notwithstanding  her  disability  to  dis- 
pose of  her  own  estate.  And  it  is  of  no  consequence  whether 
the  power  was  granted  to  her  before  or  after  she  bcame  a 
married  woman."  Young  v.  Sheldon,  139  Ala.  444,  36  So. 
277.  The  effect  of  Mississippi  Revised  Code  1880,  abolish- 
ing the  disabilities  of  coverture,  upon  earlier  legislation  con- 
strued. Southworth  v.  Brownlow,  84  Miss.  405,  36  So. 
522. 

To  act  as  surety.  It  was  held  that  a  wife  who  signed 
her  husband's  note  as  surety  and  joined  with  him  in  a 
mortgage  for  further  security  did  not  become  the  "surety 
of  her  husband  to  the  payee  in  the  note.  The  only  legal 
effect  of  the  transaction  was  to  bind  or  pledge  her  property 
described  in  the  mortgage  for  the  payment  of  her  husband's 
debt,  and  at  the  same  time  indemnify  appellee  (a  third 
party),  as  surety  for  her  husband,  against  loss."  The  mort- 
gage was,  therefore,  not  held  invalid  under  Kentucky  Stat- 
ute 1903,  section  2127.  Cook  v.  Landrum  (Ky.  1904), 
82  S.  W.  585.  Under  Kentucky  Statute  1903,  section  2127, 
a  married  woman  can  only  bind  her  personal  estate  by  an 
actual  pledge  and  it  is  still  impossible  for  her  to  become  a 
surety  for  anyone.  Hall  v.  Hall  (Ky.  1904),  82  S.  W.  269. 
W.  269. 

To  execute  power.  Married  women  may  execute 
powers  of  sale  of  real  estate.     N.  J.  Laws  of  1904,  ch.  21. 

Trust.  Where  in  1845  a  deed  was  executed  conveying 
a  life  estate  to  a  trustee  for  the  use  of  a  married  woman, 
remainder  to  her  children,  with  a  power  in  the  trustee  to 
sell  the  fee  with  the  consent  of  the  life  tenant,  it  was  held 
that  the  Georgia  "Married  Woman's  Act"  of  1866  did  not 
destroy  the  power  of  sale,  although  the  effect  of  the  act 
was  "to  execute  a  trust  previously  created  for  the  sole  benefit 
of  a  married  woman."  Heath  v.  Miller,  117  Ga.  854,  April  8, 
1903,  44  S.  E.  13. 

Mortgage.     An  Act  in  Relation  to  Conveyance  of  Land 
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by  Married  Women,  approved  Mch.  S,  1890,  is  extended 
to  include  the  mortgaging  of  land  by  them  by  N.  J.  Laws 
of  1903,  ch.  224. 

Statute  of  limitations.  The  Kentucky  Statute  (Act 
Mar.  15,  1894,  sec,  2128)  providing  that  a  married  woman 
may  take,  acquire  and  hold  real  and  personal  property  and 
make  contracts  and  sue  and  be  sued  as  if  "unmarried" — 
except  that  she  may  not  make  any  executory  contract  to 
sell  or  convey  or  mortgage  her  real  estate  unless  her  hus- 
band join  in  such  contract"  does  not  have  the  effect  of  re- 
pealing the  statute  (St.  1899,  §  2506)  exempting  married 
women  from  the  operation  of  the  statute  of  limitations 
within  three  years  after  the  removal  of  any  disability  and 
where  a  husband  sold  his  wife's  land  without  her  consent, 
the  Statute  did  not  run  against  her  until  the  death  of  her 
husband.     Higgins  v.  Stokes,  116  Ky.  664,  74  S.  W.  251. 

Estoppel.  Where  a  married  woman,  who  by  the  law 
of  Missouri  iri  force  at  the  time  was  incapable  of  convey- 
ing a  title  to  real  estate,  assigned  a  certificate  of  entry  it 
was  held  that  the  fact  that  she  later  acquired  the  title 
would  not  inure  to  the  benefit  of  her  assignee ;  and  also, 
that  the  fact  of  coverture  could  be  raised  by  any  party,  not 
merely  by  the  married  woman  herself.  Bland  v.  Windsor 
&  Cathcart,  187  Mo.  108,  86  S.  W.  167. 

Rights  on  repudiation  of  contract.  It  was  held  that  a 
married  woman  who  had  paid  $250  down,  as  a  portion  of 
the  purchase  price  for  land  which  she  had  made  a  written 
contract  to  buy,  could  not,  after  repudiating  the  contract 
on  the  ground  of  coverture,  recover  the  $250  back.  Ed- 
wards V.  Stacey  (Tenn.  1904),  82  S.  W.  470. 

Sec.  277.  Title  taken  in  name  of  wife.  Where  land  is 
acquired  by  the  joint  industry  of  husband  and  wife  and 
title  taken  in  her  name  and  the  husband  in  bankruptcy  pro- 
ceedings treats  it  as  hers,  he  is  later  estopped  to  claim  it 
as  his.    Womack  v.  Womack,  73  Ark.  281,  83  S.  W.  937. 

Advancement.  Where  land  is  paid  for  by  a  husband 
but  the  title  is  taken  in  the  wife's  name  the  presumption  is 
that  the  conveyance  was  intended  as  an  advancement  and 
not  a  resulting  trust  and  the  evidence  necessary  to  over- 
come this  presumption  must  preponderate.  Chambers  v. 
Michael,  71  Ark.  373,  74  S.  W.  516.    Where  land  purchased 
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jointly  by  husband  and  wife  was  conveyed  to  the  wife  to 
prevent  the  husband  from  incumbrancing  it,  equity  will 
upon  the  death  of  the  wife  decree  title  in  the  husband. 
Fretz  V.  Roth  (N.  J.  Eq.  1905),  59  Atl.  676. 

Sec.  278.  Title  taken  in  name  of  husband — Husband 
holding  in  trust  for  wife.  A  husband  to  whom  the  separate 
property  of  his  wife  is  deeded  is  presumed  to  hold  the  land  in 
trust  for  his  wife's  benefit  in  the  absence  of  proof  that  it 
was  intended  as  a  gift.  The  question  of  intention  is  one  of 
fact  to  be  determined  by  the  jury.  Carter  v.  Becker 
(Kan.  1904),  yy  Pac.  264.  Though  personal  property 
derived  by  a  wife  from  her  father's  estate  will,  by  virtue 
of  the  husband's  marital  rights  fall  to  the  husband  when 
he  so  elects  to  treat  it,  yet  when  a  husband  buys  land  with 
money  so  derived,  joining  in  a  recorded  schedule  declaring 
the  land  to  be  the  wife's  separate  property,  and  always 
treats  it  as  such,  he  will  be  held  to  have  elected  to  hold  as 
trustee  for  the  wife,  and  a  trust  will  result  in  her  favor, 
which  will  descend  in  favor  of  her  son.  Leslie  et.  al,  v.  Bell 
et  al.  (Ark.  1904),  84  S.  W.  491.  A  recital  in  a  deed 
that  a  husband  is  trustee  for  his  wife  is  evidence 
merely  of  an  equity  in  her.  De  Lassus  v.  Winn,  174  Mo. 
636,  74  S.  W.  635. 

Sec.  279.  Estate  by  entirety — ^Wife's  separate  property 
— Existence.  Under  a  deed  made  before  1885  conveying  land 
to  a  man  and  his  wife,  they  take  an  estate  by  entireties  and 
not  as  tenants  in  common.  McLaughlin  v.  Rice,  185  Mass. 
212,  70  N.  E.  Rep.  225.  Kansas  St.  1891,  c.  203,  p.  349, 
abolishing  estates  by  entirety  had  no  effect  on  a  convey- 
ance to  a  husband  and  wife  before  its  passage,  estates  by 
entirety  as  at  common  law  being  recognized  in  Kansas. 
Holmes  v.  Holmes,  (Kan.  1905),  79  Pac.  163.  In 
Minnesota,  estates  by  entireties  and  joint  tenancies,  with 
right  of  survivorship  in  favor  of  the  husband  surviving  his 
wife,  do  not  exist  as  applied  to  real  and  personal  property 
jointly  owned  by  them.  They  now  stand,  so  far  as  surviv- 
orship in  property  jointly  owned  is  concerned,  on  the  same 
basis  that  either  would  occupy  with  relation  to  a  third 
person  as  to  property  owned  jointly  with  such  third  person. 
Semper  v.  Coates,  93  Minn.  76,  100  N.  W.  Rep.  662.    It  was 


488  ESTATE    BY    ENTIRETY  g  279" 

held  that  Missouri  General  Statutes,  1865,  section  12,  chap- 
ter 108,  page  443,  which  provides  "that  every  interest  in 
real  estate  granted  or  devised  to  two  or  more  persons,, 
other  than  *  *  *  husband  and  wife,  shall  be  tenancy 
in  common,  unless  expressly  declared  *  *  *  to  be 
in  joint  tenancy"  has  no  effect  upon  the  common  law  estate 
by  entireties  enjoined  by  husband  and  wife.  Where  the 
conveyance  to  husband  and  wife  did  not  expressly  make 
them  either  tenants  in  common  or  joint  tenants  it  was  held 
that  they  became  tenants  by  entireties.  Wilson  v.  Frost, 
186  Mo.  311,  85  S.  W.  375.  It  was  held  that  by  the  Virginia 
Code  of  1849  ^^^  ^^^  West  Virginia  Code  of  1868  estates 
by  the  entirety  are  abolished.  It  was  therefore  held  that 
a  certain  conveyance  to  husband  and  wife  in  1869  created  a 
joint  tenancy.  The  husband  takes  curtesy  in  his  wife's 
half  after  her  death.  McNeeley  v.  South  Penn  Oil  Co.,  52 
W.  Va.  616,  444  S.  E.  508.  In  Texas  where  land  is  con^ 
veyed  to  a  husband  and  wife,  the  latter  after  her  husband's 
death  cannot  deed  away  the  undivided  one-half  interest 
which  her  children  inherit  from  their  father.  Summer* 
ville  v.  King,  98  Tex.  332,  83  S.  W.  681. 

Sale  on  execution.  Land  held  by  husband  and  wife  as 
tenants  by  the  entirety  is  not  liable  to  be  sold  on  execution 
to  satisfy  a  judgment  against  the  husband  alone.  Mercer 
V.  Coomler,  32  Ind.  App.  533,  69  N.  E.  Rep.  202.  It  was 
held  that  where  "the  purchase  money  for  the  land  in  ques- 
tion was  furnished  equally  by  the  plaintiffs,  who  are  hus- 
band and  wife,  for  the  purpose  of  procuring  a  home  for 
them,"  the  effect  is  "to  create  an  estate  in  entireties,  in 
which  the  parties  will  hold,  in  the  ancient  language  of  the 
the  law,  'per  tout  et  non  per  my.'  This  estate  is  fully  rec- 
ognized by  our  law,  and  has  not  been  impaired  by  section 
6  of  Article  10  of  the  (North  Carolina)  Constitution 
*  *  *  As  a  consequence,  neither  the  interest  of  the 
husband  nor  that  of  the  wife  can  be  sold  under  execution 
so  as  to  pass  away  title  during  their  joint  lives,  or  as 
against  the  survivor  after  the  death  of  one  of  them."  Ray 
V.  Long,  132  N.  C.  89.1,  44  S.  E.  652. 

Where  a  railroad  takes  land  held  by  entireties  by  a 
husband  and  wife  and  a  judgment  for  damages  is  awarded, 
they  hold  such  judgment  as  tenants  by  entireties.  Mercer 
V.  Coomler,  32  Ind.  App.  533,  69  N.  E.  Rep.  202. 

11—28 
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Where  a  husband  and  wife  owned  an  estate  in  entirety, 
the  fact  that  the  husband  devises  a  portion  thereof  to  his 
wife  does  not  prevent  her  from  taking  the  remainder 
thereof  in  respect  to  which  he  dies  intestate,  by  right  of 
survivorship,  nor  will  election  be  required  of  her,  the 
doctrine  being  inapplicable,  since  the  testator  had  an  in- 
terest in  the  realty  when  he  made  the  will  which  might 
have  ripened  into  full  ownership  upon  his  wife's  death  had 
he  survived  her.  Upon  the  doctrine  of  election  the  court 
say:  "This  doctrine  properly  arises  where  a  testator  mani- 
fests a  clear  intention  to  dispose  of  property  not  his  own, 
and  by  other  parts  of  his  will  from  his  own  estate  confers 
benefits  upon  the  owner  of  that  property.  *  *  *  But 
as  we  understand  this  rule  the  doctrine  is  not  applied  save 
in  the  case  of  property  in  which  the  testator  has  no  in- 
terest;"— on  the  ground  that  if  he  has  interest,  a  bequest 
or  devise  in  general  terms  will  be  construed  as  intending 
his  interest  only.  Walker  v.  Bobbitt  (Tenn.  1905),  88  S. 
"W.  327. 

A  conveyance  by  male  and  female  children  of  land 
jointly  owned  by  their  parents  is  valid  as  to  the  male 
grantors  to  the  extent  of  their  interest,  subject  to  their 
wives'  right  of  dower  where  the  latter  did  not  join  therein, 
tut  wholly  invalid  as  to  the  grants  by  such  of  the  females 
as  were  married  and  whose  husbands  did  not  join  in  the 
deeds  (Ky.  St.  1903,  §§  506,  2128),  and  their  share  in  the 
proceeds  of  a  sale  will  be  charged  with  the  refunding  of 
the  consideration  received  therefor.  Furnish's  Admr.  v. 
Lilly  et.  al.  (Ky.  1905),  84  S.  W.  734. 

Accounting  for  crops.  A  wife  has  no  right  to  compel 
her  husband  to  account  for  a  share  of  the  crops  growing  on 
lands  held  by  the  husband  and  wife  as  tenants  by  the  en- 
tirety. Morrill  v.  Morrill  (Mich.  1904),  loi  N.  W.  Rep.  209. 

Wife's  separate  property.  Sec.  2340,  Wis.  Rev.  St. 
1878,  provides  that  "the  real  estate  of  every  description,  in- 
cluding all  held  in  joint  tenancy  with  her  husband  *  *  * 
'  of  any  female  now  married,  shall  not  be  subject  to  the  dis- 
posal of  her  husband,  but  shall  be  her  sole  and  separate 
property  as  if  she  were  unmarried.  Construing  this  pro- 
vision, in  connection  with  §  2340,  Wis.  Rev.  St.,  1878,  it  is 
held  that,  where  land  was  conveyed  to  a  husband  and  wife 
hy  deed  running  to  them  as  husband  and  wife  subsequent 
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to  the  enactment  of  this  statute,  the  husband  and  wife  are 
seised  as  joint  tenants  and  that  a  deed  by  the  wife,  convey- 
ing an  undivided  half-interest  in  the  land,  severs  the  joint 
tenancy  and  makes  the  husband  and  the  grantee  of  the  wife 
tenants  in  common.  Wallace  v.  St.  John,  119  Wis.  585,  97 
X.  W.  Rep.  197.  Where  a  statute  [Burns'  Rev.  St.  1901, 
§6964  (Horner's  Rev.  St.  1901,  §  51 19)  ]  prohibits  married 
women  from  mortgaging  their  separate  property  as  se- 
curity for  the  debt  of  another,  a  conveyance  by  a  married 
woman  to  her  husband  through  a  trustee,  made  to  enable 
him  to  procure  a  loan  for  his  own  use,  is  an  attempt  to 
evade  the  statute,  invalid  against  all  persons  taking 
with  notice  thereof.  Webb  v.  John  Hancock  Mut.  Life  Ins.  Co., 
162  Ind.  616,  69  N.  E.  Rep.  1905.  A  statute  authorizing 
a  married  woman  to  hold  and  retain  the  title  to  her  prop- 
erty, has  no  effect  to  divest  the  title  which  has  vested  in 
the  husband  during  their  residence  in  another  state  where 
the  common-law  rule  obtained.  Hogue  v.  Steele,  207  111. 
340,  69  N.  E.  Rep.  931.  A  deed  from  husband  to  wife,  in 
consideration  of  an  ante-nuptial  contract,  with  no  words  in- 
dicating an  intention  to  convey  a  separate  estate,  reciting  a 
consideration  of  love  and  affection,  creates  a  separate  estate 
in  the  wife.  Bamum  v.  Le  Master,  1 10  Tenn.  638,  75  S.  W. 
Rep.  1045.  Where  a  wife  loans  to  her  husband  money  from 
her  separate  estate,  an  agreement  by  the  husband  that  the 
wife  shall  have  half  of  all  property,  real  or  personal,  which 
they  shall  come  into  possession  of,  is  enforceable,  under 
la.  Code,  §  3155,  an  action  to  enforce  such  agreement  be- 
ing an  action  relating  to  the  wife's  separate  property,  with- 
in the  meaning  of  the  statute.  McElhaney  v.  McElhaney, 
(la.  1904),  loi  N.  W.  Rep.  90. 

A  married  woman  is  bound  by  covenants  in  deeds  con- 
veying her  separate  property.  McGuigan  v.  Saines,  71  Ark. 
614,  *]^  S.  W.  Rep.  52.  Although  a  married  woman  has  no. 
power  to  convey  her  separate  real  estate,  except  her  hus- 
band join  in  the  conveyance,  she  has  power  to  make  a  con- 
tract for  the  sale  of  the  land  and  such  contract  will  bind 
the  proposed  purchaser.  Isphording  v.  Wolf  (Ind. 
App.  1905),  75  N.  E.  Rep.  598.  Ky.  General  Statute,  chap- 
ter 52,  article  4,  section  17,  with  regard  to  married  women's 
separate  estates  construed  and  it  was  held  that  in  accord- 
ance with   It   conveyances   by   the    husband    during  his  life 
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and  the  wife  after  his  death  conveyed  the  complete  fee 
simple  although  there  was  no  conveyance  by  the  trustee. 
Blain  v.  Bailey  (Ky.  1904),  82  S.  W.  582.  If  land 
is  purchased  by  the  wife  with  her  separate  funds,  the  hus- 
band being  a  party  to  the  transaction  for  the  purpose  of 
aiding  and  authorizing  her,  a  community  creditor  who- 
seeks  to  subject  the  property  to  his  claim  and  offers  it  at 
public  sale  cannot  compel  the  successful  bidder  to  accept 
the  title  until  the  wife's  claim  is  shown  to  be  unfounded  by 
proper  proceedings  taken  by  the  creditor.  Neuhauser  v. 
Barthe,  no  La.  825,  34  So.  793.  Acts  1901,  p.  859,  c.  617, 
creating  a  lien  for  improvements  and  repairs  on  the  sepa- 
rate property  of  married  women,  and  Code,  §  443,  as  to  levy 
of  execution  upon  their  separate  estate  construed.  Harvey, 
Blair  &  Co.  v.  Johnson  et.  al.,  133  N.  C.  352,  45  S.  E.  644. 
Under  Const.,  Art.  10,  §  6,  making  the  real  and  personal 
property  of  a  married  woman  her  sole  and  separate  estate, 
she  may  dispose  thereof  in  any  way  she  sees  fit,  save  that 
when  she  conveys  it,  by  deed  or  otherwise,  the  written  as- 
sent of  her  husband  is  requisite  to  the  validity  of  such  con- 
veyance, but  she  is  still  incapable  of  contracting  debts  or 
pecuniary  obligations.  Vann  v.  Edwards  (N.  C.  1904), 
47  S.  E.  784.  Where  creditors  seek  to  hold  land 
claimed  by  a  wife  for  her  husband's  debts,  she  must  prove 
clearly  that  she  paid  for  it  out  of  her  separate  estate  and 
in  the  absence  of  such  proof  the  presumption  is  that  her 
husband  furnished  the  money.  Harr  v.  Shaffer,  52  W.  Va. 
207,  43  S.  E.  89.  It  was  held  that  as  under  the  West  Vir- 
ginia Statutes  a  married  woman  may  act  with  regard  to 
her  separate  estate  as  if  she  were  unmarried  she  is  liable 
for  laches  as  if  unmarried.  Phillips  v.  Piney  Coal  &  Coke 
Co.,  53  W.  Va.  543,  44  S.  E.  774.  Section  171  of  the  Civil 
Code,  relating  to  the  liability  of  a  wife's  separate  property 
for  her  debts,  is  amended  by  Cal.  St.,  1905,  ch.  217.  Sec. 
2495  of  ch.  3,  Title  2,  Rev.  St.,  1887,  giving  married  women 
the  management,  control,  and  power  of  disposition  of  their 
separate  property,  is  amended  by  Idaho  Laws  of  1903, 
P-  345-  Wisconsin  Rev.  St.,  1898,  §  2342,  relating  to  the 
rights  of  married  women  to  hold  separate  property  con- 
strued.   Kriz  V.  Peege  (Wis.  1903),  95  N.  W.  108. 

Sec.  280.     Conveyances  and  agreements  between  hus- 
band and  wife — Statutes    authorising    direct    conveyances. 
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Conveyances  between  husband  and  wife  and  those  of  mar- 
ried women  without  the  joinder  of  their  husbands  are  val- 
idated by  Conn.  Acts  of  1903,  ch.  206,  Sec.  9.  Conveyances 
by  husband  to  wife  direct  are  made  valid  by  Fla.  Laws  of 
1903,  ch.  5147.  Conveyances  of  real  property,  made  direct 
from  husband  to  wife,  between  Mch.  20  and  22,  1898,  are 
legalized  by  Minn.  Gen.  Laws  of  1903,  ch.  205.  Convey- 
ances by  a  husband  directly  to  his  wife  between  Jan.  i, 
1888,  and  Jan.  i,  1893,  ^^e  legalized  by  Minn.  Gen.  Laws  of 
1905,  ch.  1 12.  Conveyances  by  husbands  to  wives  are  legal- 
ized by  Wis.  Laws  of  1903,  Ch.  183. 

Burden  of  proof.  A  deed  from  husband  to  wife  is  pre- 
sumed to  be  intended  as  a  gift  or  advancement,  and  the 
burden  is  upon  the  grantee  to  show  the  contrary.  Strayer 
V.  Dickerson,  205  111.  257,  68  N.  E.  Rep.  767. 

Gift  Where  as  security  for  a  loan  made  to  a  wife,  the 
husband  conveyed  real  estate  which  he  owned  and  his  wife, 
not  being  required  to  do  so  by  law,  attached  to  the  deed 
her  consent  thereto,  and  also  joined  in  the  execution ;  and 
the  bond  for  reconveyance  was  made  out  to  the  wife ;  and 
on  payment  of  the  debt  the  grantee  quit  claimed  to  both 
husband  and  wife ;  and  thereafter  one  parcel  of  their  prop- 
erty (A)  was  conveyed  by  husband  and  wife  in  a  deed,  in 
which  both  united,  the  mortgage  back  being  made  to  both ; 
and  another  parcel  of  the  original  land  (B)  was  conveyed 
by  the  husband  on  two  occasions  by  deed  signed  by  him 
alone;  held — (i)  that  as  to  both  parcels,  the  facts  were 
sufficient  to  raise  a  presumption  of  a  gift  to  the  wife  by  the 
husband  on  the  principle  that  such  a  presumption  arises 
when  a  husband  directs  or  permits  the  title  to  property 
rightfully  his  to  be  taken  in  the  name  of  his  wife,  and  that 
as  to  parcel  A  nothing  rebutted  this  presumption ;  (2)  but 
that  as  to  parcel  B  the  husband's  subsequent  dealing  with 
the  property  as  his  own,  ignoring  the  wife  as  a  co-owner, 
was  evidence  which  might  rebut  such  presumption.  Gould 
V.  Glass  et.  al.,  (Ga.  1904),  47  S.  E.  505. 

Ante-nuptial  agreement  between  husband  and  wife  sus- 
tained. Brown  v.  Brown's  Admr.  (Ky.  1904),  80 
S.  W.  470.  An  ante-nuptial  agreement  entered  into  be- 
tween an  infant,  her  intended  hhusband,  and  her  mother  was 
worded  as  follows:  "In  consideration  (of  marriage)  the 
said  Reamer  agrees  that  all  the  property  which  the  said 
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Anna  L.  may  own  at  the  time  of  her  marriage  *  *  shall  be- 
long to  her  for  her  sole  and  separate  use  during  life  with 
the  power  *  *  *  to  dispose  of  same  by  will  *  *  * 
as  if  she  were  unmarried  and  that  upon  her  attaining  the 
age  of  21  years  the  said  Reamer  will  unite  with  her  in 
conveying  the  said  property  to  the  party  of  the  third  part 
(her  mother)  or  to  any  person  who  may  be  designated  by 
(her)  in  trust  for  the  purposes  aforesaid."  In  pursuance 
of  the  agreement  the  husband  and  wife  later  joined  in  deeds 
to  her  mother  as  trustee,  the  granting  clause  being  as  fol- 
lows: "Do  hereby  convey,  etc.,  to  the  said  H.  C.  (mother) 
all  the  property  *  *  *  for  the  sole  and  separate  use 
of  the  said  Anna  (wife)  during  her  life  and  after  her  death,, 
if  she  should  die  intestate,  to  convey  the  same  to  the  de- 
scendants of  said  Anna  *  *  *  or  to  her  heirs  if  she  should 
die  *  *  *  without  descendants  living  at  the  time  of 
her  death.  It  wa3  held  that  a  separate  estate  was  created 
for  the  wife  and  the  husband  ^  was  excluded  from  any  in- 
terest not  only  during  her  life,  but  after  her  death.  This 
construction  was  made  because  of  the  words  "descendants'* 
or  "heirs."    Wood  v.  Reamer,  (Ky.  1904),  82  S.  W.  572. 

Post-nuptial  agreements.  An  unrecorded  written 
agreement  between  husband  and  wife  whereby  the  survivor 
was  to  take  all  the  property  of  the  deceased  was  held  inef- 
fctive  under  Kentucky  Statute  1903,  section  2128,  as  against 
heirs  of  the  wife,  she  having  died  first.  To  the  extent  to 
which  the  husband  had  advanced  his  money  in  the  purchase 
and  improvement  of  land  bought  in  reliance  on  the  agree- 
ment in  his  wife's  name  he  is  equitably  entitled  to  reim- 
bursement by  sale  or  conveyance  to  him  of  the  land.  "But 
he  is  not  entitled  to  be  reimbursed  for  taxes  paid  thereon 
for  improvements  made  upon  real  estate  which  she  owned 
in  her  own  right,  and  to  the  purchase  of  which  he  did 
not  contribute  his  own  money."  Stroud  v.  Ross,  (Ky. 
1904),  82  S.  W.  254.  la.  Code,  Sec.  3145,  providing^ 
that  "when  property  is  owned  by  the  husband  or  wife,  the 
other  has  no  interest  therein  which  can  be  the  subject  of  a 
contract  between  them"  is  a  statute  of  distribution,  so  that 
a  contract  by  a  wife  with  her  husband  never  to  claim  any 
interest  in  the  husband's  estate,  though  valid  where  made,. 
is  ineffectual  in  so  far  as  it  relates  to  property  subject  to 
distribution  under    the    laws  of  Iowa.      Caruth   v.   Caruth. 
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(la.  1905),  103  N.  W.  Rep.  103.  The  husband  and  wife 
entered  into  a  post-nuptial  contract  whereby  all  the  wife's 
property  was  conveyed  to  a  trustee  to  hold  the  legal  title 
for  her  sole  and  separate  use,  with  the  absolute  right  of 
disposition  as  she  might  choose  upon  consultation,  and 
getting  advice  from  the  trustee.  Held — ^These  words  made 
the  consent  of  the  trustee  necessary  to  any  conveyance  by 
the  husband  and  wife  of  the  property  covered  by  the  set- 
tlement and  therefore  two  mortgages  executed  by  them, 
without  the  trustee's  consent  or  signature,  were  void.  Col- 
zarv.  Wheeler,  no  Tenn.  58,  75  S.  W.  Rep.  1089. 

Wife  in  business.  Where  a  married  woman  in  business 
partnership  with  her  husband  buys  of  him  incumbered 
property,  assuming  the  lien,  such  a  debt  may  be  enforced 
against  her,  and  she  must  pay  off  such  debts  created  by  the 
husband  as  amount  to  a  lien  upon  the  property  to  secure 
an  unincumbered  title.  Vizard  v.  Moody,  (Ga.  1904),  47  S* 
E.348. 

Taking  acknowledgment  of  married  woman's  certifi- 
cate of  doing  separate  business,  see  ante,  §  22. 

Sec.  281.     Effect  of  divorce  on  real  property  rights. 

A  wife  who  leaves  the  state,  procures  a  divorce  and  marries 
again  forming  a  new  community  abandons  all  claim  to  the 
old  one.  Bedal  v.  Sake,  (Idaho  1904),  77  P.  638, 
Where  a  wife  obtains  a  divorce  on  the  ground  of  the  hus- 
band's adultery  and  thereby,  under  §  4808,  Minn.  Gen.  St 
1894,  obtains  an  undividtid  one-third  interest  in  his  real 
estate  in  fee,  the  fact  that  third  persons  have  judgments 
against  the  husband  amounting  to  more  than  one-third  of 
the  value  of  the  land  cannot  be  set  up  by  the  husband's 
grantees  as  a  defense  to  partition  proceedings;  such  judg- 
ments can  be  enforced  against  the  wife's  estate  only  in  an 
equitable  proceeding  brought  for  the  benefit  of  all  the 
creditors.  Keith  v.  Mellenthin,  92  Minn.  527,  100  N.  W. 
^^-  365.  A  wife  getting  a  divorce  from  her  husband  for 
cruelty,  the  decree  giving  her  alimony  and  being  silent  as 
to  a  homestead  estate,  retains  no  right  of  homestead  in 
her  husband's  property.  Barkhian  v.  Barkman,  209  111. 
269,  70  N.  E.  Rep.  652.  A  condition  subsequent  affecting 
the  title  of  testator's  son  to  land  conditionally  devised  by 
testator  was  held  to  be  good  as  against  a  decree  of  divorce 
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granted  after  testator's  death  to  the  wife  of  the  son,  in 
which  decree  the  court  decreed  to  her  the  son's  rights  in 
the  land.  Connor  et  al.  v.  Sheridan,  ii6  Wis.  666.  93  N. 
W.  835. 

Sec  282.  Widow's  rights.  If  a  soldier's  widow  makes 
a  contract  for  the  purchase  of  land  and  makes  the  first 
payment  out  of  her  pension  money  and  then  sells  the 
<»al  rights  under  part  of  the  land  and  thereby"  obtains 
the  money  necessary  to  make  a  further  payment  and  ob- 
tain a  deed,  the  land  is  exempt  from  liability  for  her  debts, 
under  la.  Code,  §  4009.  Smyth  v.  Hall  (la.  1905),  102  N. 
W.  Rep.  520. 

By  Burns'  Rev.  St.,  1901,  §  2641,  it  is  provided -that  a 
widow  marrying  again  shall  not  alienate  any  real  estate 
received  by  her  in  consequence  of  her  first  marriage,  and 
that  such  property  shall  on  her  death  pass  to  her  children 
by  her  first  husband.  Under  this  statute  the  children  by  a 
first  marriage  of  a  woman  who  married  a  second  time  may 
recover  from  the  second  husband  property  conveyed  to  him 
by  his  wife,  and  the  fact  that  the  second  husband  paid  the 
children  who  were  over  21  years  of  age  money  for  their 
interests  and  received  a  quit  claim  deed  from  them  will  not 
-defeat  such  recovery  because  during  their  mother's  life 
the  children  had  no  interest  and  upon  her  death  the  law 
places  the  property  in  the  children  as  if  by  deed.  Pond  v. 
Wood,  32  Ind.  App.  28,  69  N.  E.  Rep.  172. 

Under  Code  1883,  §§  2108,  21 16,  no  action  for  year's 
support  is  allowed  a  widow  who  has  not  filed  her  dissent 
from  her  husband's  will,  and  her  right  so  to  dissent  must 
be  exercised  within  six  months  after  the  probate  thereof. 
Perkins  v.  Brinkley,  133  N.  C.  86,  45  S.  E.  465.  Though  a 
wife  has  joined  in  executing,  and  has  acknowledged  a  trust 
deed  given  by  her  husband,  she  and  the  minor  children  are 
not  thereby  precluded  upon  the  husband's  death  insolvent 
from  having  the  widow's  and  children's  allowance  for  a 
year's  support  paid  from  the  proceeds  of  the  sale  of  the 
property  conveyed  by  the  trust  deed.  King  v.  Battaglia 
et.  al.  (Tex.  1905),  84' S.  W.  839. 


IMPROVEMENTS 

Rights  of  one  making  improvements  while  holding  under 
a  void  tax  sale,  see  post:  §  636. 

Sec.  283.    What  are  improvements — Damages  for.    A 

deed  by  a  railroad  company  of  certain  land  with  no  re- 
strictions or  reservations  may  be  found  to  retain  in  the 
grantor  the'  title  to  railway  trackage,  embankments  and 
riprapping  the  grantor  had  placed  upon  the  property,  which 
under  agreement  were  not  legally  appurtenant  to  the  land. 
Omaha  Bridge  &  Terminal  Railway  Co.  v.  Whitney  (Neb. 
1903),  94  N.  W.  513. 

Damages  for.  Under  §  2590  of  the  "Betterment  Act" 
of  Ark.  (Sand  &  H.  Dig.)  giving  compensation  to  those 
making  improvements  on  land  which  they  believe  to  be  their 
own  payment  is  made  for  the  enhanced  value  of  the  land 
as  it  shall  come  into  the  use  of  the  true  owner.  Greer  v. 
Fontaine,  71  Ark.  605,  77  S.  W.  Rep.  56.  Where  a  railroad 
company  constructs  a  track  upon  land  not  belonging  to  it 
with  embankments,  riprapping  and  trackage  and  subse 
quently  attempts  to  take  the  property  by  eminent  domain 
the  value  of  the  improvements  should  not  be  included  in 
the  damage  to  be  awarded  to  the  owner  where  the  improve- 
mnts  were  made  with  his  knowledge  and  consent.  C3maha 
Bridge  &  Terminal  Railway  Co.  v.  Whitney  (Neb.  1903), 
94  N.  W.  513. 

Sec.  284.  What  occupiers  are  entitled  to  reimburse- 
ment for  improvements.  An  unsuccessful  contestant  for  a 
town  site  lot  is  not  entitled  to  retain  possession  until  paid 
for  improvements  made  during  the  pendency  of  the  con- 
test. Cook  V.  :McCord,  13  Okl.  506,  75  P.  294.  A  husband 
who,  after  the  death  of  his  wife,  ejects  the  wife's  mother 
from  property  granted  by  her  to  the  wife  in  consideration 
of  support  during  life,  cannot,  in  a  suit  brought  by  the 
mother,  claim  for  permanent  improvements  made  by  him 
upon  the  land,  chiefly  after  the  institution  of  the  suit  and 
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with  knowledge  of  the  terms  of  the  deed,  and  of  the  litiga- 
tion. Keister  et.  al.  v.  Cubine,  loi  Va.  768,  45  S.  E.  285. 
Under  Civ.  Code,  §  4039,  where  a  donee  claims  title  to  land 
on  the  ground  of  having  made  valuable  improvements  on 
the  faith  of  the  gift,  it  is  immaterial  whether  such  improve- 
ments be  made  by  the  donee  or  by  another  person,  during 
the  donee's  possession,  for  his  benefit,  and  in  reliance  upon 
the  gift.     Walker  et.  al.  v.  Neil,  117  Ga.  733,  45  S.  E.  387. 

Notice,  Where  a  statute  provides  for  the  payment  to 
one  occupying  land  under  a  bona  fide  claim  of  title  of  the 
value  of  his  improvements,  an  occupier  is  not  entitled  to 
avail  himself  of  this  statute  where  the  deed  to  him  under 
which  he  occupies  gives  him  notice  that  the  grantor  is  not 
the  owner  but  is  given  permission  by  the  owner  to  build 
unless  the  owner,  a  mining  company,  needs  the  land  for 
mining  purposes,  even  although  such  permission  is  a  com- 
mon kind  of  title  in  the  district.  Skelly  v.  Warren,  17  So. 
Dakota,  25,  94  N.  W.  408.  One  buying  land  and  making 
improvements  thereon  with  constructive  but  no  actual 
knowledge  of  an  outstanding  contract  for  its  sale  where  the 
vendee  stood  by  and  saw  the  improvements  made  without 
asserting  his  claim  has  such  an  equity  that  the  vendee  can 
have  specific  performance  only  on  paying  for  the  improve- 
ments. Hunter  v.  McDevitt,  12  N.  D.  509,  97  N.  W.  869. 
An  administrator  will  be  charged  with  notice  of  all  defects 
in  his  intestate's  title,  acquired  by  mortgage  foreclosure, 
and  will  be  allowed  for  no  improvements  other  than  those 
necessary  to  keep  the  premises  in  proper  .repair.  Whet- 
stone V.  McQueen,  34  So.  229,  137  Ala.  301. 

Mistake.  Where  a  township,  having  bought  a  tract  of 
land  and  located  a  stake  thereon  at  which  to  dig  an  artesian 
well,  dug  a  well  upon  A's  adjoining  land,  owing  to  a  mis- 
take and  the  wrongful  changing  of  the  location  of  the 
stake  by  some  unknown  person;  and  the  adjoining  owner 
A  and  A's  later  grantee,  B,  saw  the  well  dug  thinking  it 
was  upon  township  land.  Held,  that  the  township  is  en- 
titled to  re-imbursement  for  the  improvement.  Pearl  Town- 
ship V.  Thorp,  17  S.  Dak.  288,  96  N.  W.  99. 

It  was  held  that  the  possessor  in  bad  faith  of  land 
can  recover  from  the  owner  only  for  those  improvements 
which  the  owner  may  order  removed.  No  recovery  can  be 
had  for  ditching,  clearing  and  other  improvements  insep- 
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arable  from  the  soil.  Expenses  incurred  in  preserving  the 
property,  however,  may  be  recovered,  and  expenses  for  use- 
ful improvements  may  be  off-set  against  the  owner's  claim 
for  fruits  and  revenues,  to  the  extent  to  which  the  owner 
is  benefited  thereby.  Voiers  v.  Atkins  Bros.,  113  La.  303, 
36  So.  974. 

Life  tenant  and  remainderman.  A  grantee  from  a  life 
tenant  cannot  recover  against  the  remainderman  for  improve- 
ments.   Gray  v.  Loden,  (Ky.  1905),  86  S.  W.  515. 

Where  a  purchaser  of  land,  without  fault  on  his  part, 
has  in  good  faith  made  permanent  and  valuable  improve- 
ments thereon,  and  is  unable  to  compel^  specific  perform- 
ance of  the  supposed  contract  because  it  is  not  in  writing, 
and  the  vendor  refuses  to  complete  the  same,  the  purchaser 
is  entitled  in  equity  to  compensation  for  the  amount  which 
his  improvements  have  added  to  the  value  of  the  land,  less 
the  rents  and  profits  properly  chargeable  against  him  while 
in  possession.  Schneider  v.  Reed,  (Wis.  1905),  102  N. 
W.  Rep.  685.  Where  a  vendee  in  possession  makes 
improvements  and  fails  to  pay  some  of  the  installments 
provided  for  and  time  is  not  of  the  essence,  equity  will  aid 
the  vendee  where  the  vendor  attempts  to  regain  the  pos- 
session and  will  allow  the  vendee  to  hold  the  land  on  pay- 
ing the  purchase  price.  Gumaer  v.  Draper,  (Col.  1905),  79 
Pac.  1040. 

In  a  suit  against  an  execution  for  specific .  performance 
of  an  alleged  parol  gift  of  land  by  the  testator,  sums  spent 
by  the  executor  for  improvements  upon  the  land  with  the 
consent  or  at  the  request  of  the  donee,  may  be  claimed  by 
him  in  reimbursement.  Walker  et.  al  y.  Niel,  117  Ga.  733, 
45  S.  E.  387.  A  remainderman  occupying  under  the  life 
tenant  and  making  improvements  during  the  life  estate 
cannot  receive  an  allowance  therefor  in  partition  proceed- 
ing after  the  life  estate  ends.  Porter  v.  Osmun,  135  Mich. 
361,  363,  98  N.  W.  859. 

Sec.  285.  Rights  of  occupying  claimant  to  improve- 
ments. The  land  owner  was  held  entitled  to  all  improve- 
ments placed  upon  a  toll  road  by  a  turnpike  company  in  Mont- 
gomery Co.  V.  Bean,  (Ky.  1904),  82  S.  W.  240. 
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Sec.  286.  Creditor's  lien  on  improvements  made  by 
debtor  on  land  of  another.  It  was  held  that  where  there 
is  a  deed  of  trust  upon  land  belonging  to  a  wife  and  later  her 
husband  with  his  own  money  puts  valuable  improvements 
thereon  in  fraud  of  a  creditor  who  brings  a  bill  and  charges 
the  value  of  the  improvements  on  account  of  his  claim,  he  has, 
subject  to  the  deed  of  trust,  a  lien  on  the  improvements.  My- 
lius  V.  Smith,  53  W.  Va.  173,  44  S.  E.  542.  Where  a  father 
builds  a  house,  pays  out  money  and  expends  labor  on  lands  of 
his  daughter,  this  is  a  voluntary  settlement  on  the  daughter  in 
improvements  for  which  a  creditor  can  charge  the  property, 
especially  if  the  money  is  so  invested  with  fraudulent  intent. 
Vandervort  v.  Tcfuse,  52  W.  \^  214,  43  S.  E.  112. 

Sec.  287.  Statutes  as  to  occupying  claimants.  Under 
Acts  1883,  p.  106,  an  occupant  of  land,  in  order  to  receive  com- 
pensation for  improvements  made  by  him  thereon,  must  prove 
not  only  good  faith  but  color  of  title.  Beasley  v.  Equit- 
able Securities  Co.,  (Ark.  1904),  84  S.  W.  224.  Under 
Mich.  Comp.  Laws,  §  10,  1995,  a  woman  who  occupies  land 
with  her  husband  for  twelve  years,  and  for  three  years  subse- 
quent to  his  death  and  prior  to  the  commencement  of  an  action 
of  ejectment  by  the  true  owner,  is  entitled  to  compensation  for 
improvements  made  both  before  and  after  her  husband's 
death.  Boucher  v.  Trembley,  (Mich.  1905),  103  N.  W.  Rep. 
819.  Sec.  5853,  Minn.  Gen.  St.  1894,  defining  the  word  "im- 
provements" in  the  occupying  claimants*  act,  construed.  North- 
ern Inv.  Co.  V.  Bargquist,  93  Minn.  106,  100  N.  W.  Rep.  632. 
Missouri  Statute  (St.  1899,  §  3072!!),  providing  for  the  recov- 
ery of  improvements  placed  upon  land  in  good  faith  from  one 
who  has  been  held  to  have  a  superior  title,  construed  in  Kelley 
V.  Gebhart,  180  Mo.  588,  79  S.  W.  427.  Section  3072,  Mis- 
souri Rev.  Statutes  1899,  providing  that  defendant  in  an  action 
of  ejectment  may  get  value  of  improvements  placed  on  the 
land  prior  to  notice  of  the  plaintiff's  adverse  title,  construed. 
Nice  V.  Hamilton,  87  S.  W.  498,  188  Mo.  298.  Under  the 
North  Carolina  Code  (§473),  which  allows  the  value  of  im- 
provements to  the  land  to  defendants  against  whom  judgment 
is  rendered  in  ejectment  suits,  a  plaintiff  in  ejectment  can  not 
recover  for  improvements  to  land  sold  under  an  invalid  decree 
obtained  by  him.  Finch  v.  Strickland,  132  N.  C.  103,  43  S.  E. 
552.     Oklahoma  Session  Laws   1901,  chapter  .22,  page   162, 
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providing  for  compensation  to  claimants  occupying  land  for 
imgrovements  thereon  is  unconstitutional  as  it  does  not  provide 
for  a  trial  by  jury.  Uhl  v.  Grissom,  12  Okl.  322,  J2  Pac.  372. 
The  occupants  of  land  who  have  made  improvements  theron 
in  good  faith  are  protected  by  Wash.  Laws  of  1903,  ch.  137. 


INFANTS  AND  INSANE  PERSONS 

Sec.    288.     Validity    of   contracts    and    convejrances. 

Where  a  contract  was  made  by  a  step-mother  to  deliver  fruit 
grown  on  trees  set  out  in  land  belonging  to  her  step-children 
who  were  minors,  they  were  not  affected  thereby,  since  they 
said  and  did  nothing  to  induce  the  plaintiffs  to  enter  into  the 
contract  or  part  with  their  trees.  Butler  v.  Stark  (Ky.), 
79  S.  W.  204.  For  an  extensive  examination  of  evidence, 
showing  that  a  complaint  was  not  competent  to  execute  the 
deed  sought  to  be  set  aside,  see  Collins  v.  Toppin,  65  N.  J.  Eq. 
439,  55  Atl.  124.  Sec.  I  of  "An  Act  concerning  the  convey- 
ance of  land  by  husband  and  wife  where  either  is  insane,"  ap- 
proved Mch.  9,  1901,  is  amended  by  Ind.  Laws  of  1905,  ch. 

54. 

When  act  of  insane  person  is  void.  A  deed  by  an  in- 
sane person  given  without  consideration  to  one  who  knows  the 
facts  is  void  and  may  be  set  aside  by  one  in  possession  under 
a  claim  of  ownership.    Waller  v.  Julius,  68  Kan.  314,  74  P. 

157. 

When  act  of  insane  person  is  voidable  only.  The  fact 
that  one  of  the  parties  to  an  agreement  for  the  transfer  of 
lands  was  insane  does  not  render  his  acts  absolutely  void,  but 
at  most  only  voidable,  and  constitutees  no  ground  for  setting 
them  aside  when  the  other  party  had  no  notice  of  the  insanity, 
and  derived  no  inequitable  advantage  therefrom.  Scott  v. 
Hay,  90  Minn.  304,  97  N.  W.  Rep.  106.  If  a  person  is  ad- 
judged insane  and  committed  to  an  asylum,  but  no  guardian  is 
appointed,  an  assignment  of  a  contract  for  the  purchase  of 
land,  executed  by  such  person  while  so  committed,  is  void- 
able and  not  void.  Wolcott  v.  Connecticut  Gen't  Life  Ins. 
Co.  (Mich.  1904),  100  N.  W.  Rep.  569.  (See  the 
opinion  for  an  extensive  discussion  of  the  authorities,  and 
an  examination  of  particular  facts  held  to  show  a  ratification 
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by  the  assignor  after  his  restoration  to  sanity.)  The  deed  of  a 
lunatic  or  insane  person  but  never  so  adjudged,  is  not  void,  in 
the  sense  of  being  a  nullity,  but  has  force  and  effect  until  the 
lunatic  exercises  his  right  to  disaffirm  it.  He  may  affirm  or 
disaffirm  it  when  he  becomes  of  sound  mind.  Blinn  v.  Schwarz, 
177  N.  Y.  252,  69  N.  E.  Rep.  542.  It  was  held  that  a 
bill  which  alleged  that  the  plaintiflf's  father  executed  a  deed 
while  insane  and  prayed  for  cancellation,  was  not  demurrable 
and  also  that  the  conveyances  of  an  insane  person  are  voidable 
merely,  not  void.  The  fact  that  a  grantor  was  insane  at  the 
time  of  the  conveyance  "cannot  divest  the  latter*s  grantee  or 
the  subsequent  purchaser  of  title  *  *  *  unless  they  had 
at  the  time  of  the  conveyance  to  them  *  *  *  notice  that 
(the  grantor)  was  of  unsound  mind  at  the  time  he  conveyed 
the  land."  Logan  v.  Vanarsdell,  (Ky.  1905),  86  S.  VV.  982. 
W.  982. 

Infant  in  business.  An  infant  engaged  as  a  farm  hand 
who  purchases  land  is  entitled  to  rescind  such  contract  on  the 
ground  of  infancy,  so  far  as  Code  Iowa,  §  3190,  relating  to 
minors  "engaging  in  business"  is  concerned.  Beickler  v. 
Guenther,  121  Iowa  419,  96  N.  W.  895. 

Lticid  interval.  One  claiming  as  grantee  by  a  deed 
from  a  grantor  who  was  insane  both  before  and  after  the  con- 
veyance must  prove  that  at  the  time  of  execution  of  the  deed 
the  grantor  had  a  lucid  interval,  the  presumption  in  lack  of 
evidence  being  of  continuing  insanity.  Gingrich  v.  Rogers, 
(Neb.  1903),  96  N.  W.  156.  Where  an  inquisition  in 
lunacy  was  set  aside,  then  a  lunatic  gave  a  deed  to  real  estate, 
and  later  the  inquisition  was  reinstated,  the  title  is  good  in  the 
grantee.     Mitchell  v.  Spaulding,  206  Pa.  St.  220,  55  Atl.  968. 

Sec.  289.  Affirmance  and  disaffirmance.  Under  Ky. 
St.  1903,  §  14a,  an  infant  may,  when  it  is  evidently  for  his  in- 
terest to  do  so,  consent  through  his  statutory  guardian  to 
a  sale  of  realty  in  which  he  is  jointly  interested  without  the 
notice  required.  Hieatt  et.  al.  v.  Schmidt,  (Ky.  1905),  84 
S.  W.  740. 

The  guardian  of  an  insane  grantor  may  avoid  the  latter's 
deed  to  a  purchaser  for  value  without  notice  of  the  insanity, 
but  neither  such  guardian,  nor  a  county  court,  nor  the  person 
under  guardianship,  nor  all  joining,  can  confirm  a  conveyance 
made  prior  to  the  guardianship  but  while  the  grantor  was  in 
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fact  insane.    Ginrich  v.  Rogers  (Neb.  1903),  96  N.  W.  156. 

When  right  of  disaffirmance  should  be  exercised.  An  . 
infant's  right  to  disaffirm  a  conveyance  after  becoming  of  age 
should  be  exercised  within  a  reasonable  time,  and  as  three 
years  thereafter  are  given  him  in  which  to  briny  his  action 
against  a  disseisin,  the  same  period  and  no  longer  may  prop- 
erly be  deemed  a  reasonable  time  for  disaffirmance.  (In  this 
case  disaffirmance  after  30  years  held  impossible).  ,  Weeks  v. 
Wilkins  et.  al.  (N.  C.  1904),  47  S.  E.  24.  Where  a 
mother  executes  a  deed  of  property  in  which  her  minor  son  i.- 
a  joint  owner,  his  interest  passing  thereunder,  and  he  ac- 
quiesces therein  at  the  time,  receipts  for  the  purchase  money 
and  receives  a  part  thereof,  and  his  acquiescence  continues  for 
14  years,  and  long  after  becoming  of  age,  it  is  then  too  late  for 
him  to  disaffirm  the  conveyance,  and  the  fact  that  the  land  dur- 
ing this  time  has  been  subject  to  a  life  estate  in  the  mother, 
as  it  would  not  have  prevented  him  from  assailing  the  deed 
(luring  the  interval,  does  not  prevent  his  being  so  precluded. 
Kinard  v.  Proctor  et  al.,  (S.  C.  1904),  47   S.   E.   390. 

Disaffirmance  by  conveyance  to  another.  One  who 
executes  a  deed  during  her  or  his  minority  may,  upon  arrival 
at  majority,  under  certain  conditions,  disaffirm  said  deed ;  and 
the  execution  of  a  deed  to  another  after  such  majority  is,  in 
law,  a  disaffirmance.  But  a  subsequent  conveyance  does  not 
amount  to  a  disaffirmance  where  the  grantor  did  not  under- 
stand or  intend  that  the  land  conveyed  by  the  second  deed 
should  be  included  in  the  first  deed,  or  where  after  coming  to 
majority  the  grantor  had  specifically  affirmed  the  first  convey- 
ance by  reacknowledging  the  deed.  Blair  v.  Whitaker,  31  Ind. 
App.  664,  69  N.  E.  Rep.  182.  If  an  infant  executes  a  mort- 
gage of  land,  and,  after  becoming  of  age,  executes  a  quit  claim 
deed  of  the  same  land  to  a  third  person,  this  deed  does  not  con- 
stitute a  disaffirmance  of  the  mortgage.  Shreeves  v.  Cald- 
well, 135  Mich.  323,  97  N.  W.  Rep.  764. 

Statute  of  limitations.  For  a  decision  of  the  right  of 
the  heirs  of  an  insane  person  to  obtain  a  vacation  of  a  decree 
quieting  tide  in  a  third  party  as  against  the  insane  person,  un- 
der la.  Code  of  1873,  §§  3i54»  3^59*  i^^^y  especially  as  to  the 
period  of  limitation  for  bringing  such  proceedings,  see  Hawley 
V.  Griffin,  121  la.  667,  691,  97  N.  W.  Rep.  86;  92  N.  W.  Rep. 

Accounting  on   disaffirmance  for  prior  payments.      A 
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deed  from  a  person  mentally  incompetent  conveying  her  in- 
terest as  mortgagee  cannot  be  set  aside  because  of  the  incom- 
petency where  the  grantee  acted  in  ignorance  of  her  condition 
and  fairly  and  in  good  faith,  unlss  the  consideration  be  re- 
funded. Coburn  v.  Raymond,  76  Conn.  484,  57  Atl.  Rep.  1 16. 
An  infant  traded  her  interest  in  land  descended  to  her  from 
her  father  to  her  stepfather,  who  knew  that  she  was  under 
age  and  took  from  her  an  affidavit  that  she  would  make  him  a 
deed  on  her  coming  of  age.  On  coming  of  age  she  sold  the 
land  to  another.  It  was  held,  that  as  far  as  she  retained  the 
money  as  the  representative  of  the  land  got  from  her  stepfather 
she  should  be  liable  to  him,  but  that  he  should  be  charged  with 
the  value  of  wood  cut  by  him  and  the  reasonable  rent  of  the 
land  while  in  his  possession.  Ison  v.  Cornett,  116  Ky.  92,  75 
S.  W.  Rep.  204.  An  infant  electing  at  majority  to  disaffirm 
a  contract  for  purchase  of  land  by  him  is  entitled  'to  recover 
the  market  value  of  the  land  at  the  time  of  his  disaffirmance, 
less  what  is  due  on  the  contract  of  purchase,  with  6  per  cent, 
interest  from  time  of  payments  to  date  of  trial.  Beickler  v. 
Guenther,  121  la.  419,  96  N.  W.  895.  "A  married  woman, 
under  21  years  of  age,  who,  together  with  her  husband,  who 
is  over  21  years  of  age,  has  executed  a  lease  of  her  land  for  a 
period  of  2  years,  and  received  the  first  year's  rent  during  her 
minority,  upon  arriving  at  the  age  of  21  years,  a  few  days 
after  the  commencement  of  the  second  year  of  said  lease,  can 
disaffirm  the  same,  and  recover  possession  of  said  real  estate, 
without  restoring  or  offering  to  restore  the  rent  received  for 
the  first  year."  Shipley  v.  Smith,  162  Ind.  526,  70  N.  E.  Rep. 
803. 

Sec.  290.    Judicial  sale  of  infant's  land.     It  was  held 

that  in  a  partition  suit  the  undivided  interest  of  infants  should 
not  be  sold  when  there  is  no  proceeding  by  their  guardian  for 
such  a  sale  in  the  manner  prescribed  by  law.  An  infant  whose 
lands  have  been  sold  under  such  an  erroneous  decree,  the  pur- 
chase money  having  been  paid  to  the  guardian,  when  suing  to 
have  the  deed  cancelled,  must  tender^  the  purchase  price  or 
offer  in  his  bill  to  repay  it.  Stewart  v.  Tennant,  52  W.  Va. 
559,  44  S.  E.  223.  Where  the  Probate  Court  of  Elk  County 
appointed  a  guardian  of  the  property  of  a  minor  domiciled  in 
Greenwood  County  and  ordered  a  sale  of  the  minor's  land  in 
Elk  County,  it  was  held  as  against  a  guardian  later  appointed 
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in  Greenwood  County  the  proceedings  In  Elk  County  and  the 
guardian's  deed  given  by  its  appointee  were  void.  Connell  v* 
Moore  (Kan.  1904),  78  Kan.  164. 

Statutes,  Sales  of  interests  held  in  lands  as  tenants 
in  common  by  persons  not  having  the  legal  capacity  to  sell  be- 
cause of  minority  or  unsoundness  of  mind,  provided  for  by 
Alabama  St  1903,  No.  504.  Ky.  Civ.  Code  Prac,  §  490-491, 
providing  for  the  sale  of  remainder  or  vested  interests  (own-^ 
ed  jointly)  even  if  owned  by  infants,  construed.  Liter  v.  Fish- 
back  (Ky.  1903),  75  S.  W.  Rep.  232.  Ky.  Civ.  Code, 
§§  490»  493  ai^d  497,  relative  to  judicial  sales  of  infants' 
real  estate,  construed.  Lipp's  Guardian  v.  Allphin  (Ky. 
1904) »  77  S.  W.  Rep.  1 105.  Kentucky  Civil  Cod^  Prac- 
tice, Section  489  (5)  with  regard  to  the  right  of  an  infant's 
statutory  guardian  to  a  judgment  for  the  sale  of  the  ward's  un- 
divided  interest  in  real  estate  for  reinvestment,  construed  and 
a  petition  thereunder  held  defective.  Siler  v.  Hicky*s  Guar- 
dian (Ky.  1904),  82  S.  W.  256.  Montana  Prob.  Prac. 
Act,  §§  367,  369,  providing  for  the  sale  by  a  guardian  of 
his  ward's  real  estate  does  not  authorize  the  guardian  to  mort- 
gage his  ward's  land  to  secure  a  debt  contracted  for  the  im- 
provement of  the  land.  Davidson  v.  Wampler,  29  Mont.  61, 
74  P.  82.  Lands  of  minors  and  lunatics  may  be  mortgaged  by 
authority  of  the  chancellor.  N.  J.  Laws  of  1903,  ch.  120. 
Sales  of  lands  belonging  to  persons  under  disability  may  be 
made  at  private  sale,  subject  to  confirmation  by  the  chancellor. 
N.  J.  Laws  of  1904,  Ch.  46.  Sees.  2052  and  2053,  Compiled 
Laws  of  1897,  providing  for  sales,  under  direction  of  the 
court,  of  infants'  lands,  are  amended  by  N.  M.  Laws  of  1903, 
ch.  5.  Sec.  2348  of  the  Code,  relating  to  cases  in  which  the 
real  estate  of  an  infant  or  insane  person  may  be  sold,  is  amend- 
ed by  N.  J.  Laws  of  1903,  ch.  154.  Sees.  2351  and  2361  of 
the  Code,  relating  to  the  disposition  of  real  property  of  an  in- 
fant or  insane  person,  is  amended  by  N.  Y.  Laws  of  1903,  ch. 
368.  Sees.  1590,  as  amended,  and  2349,  of  the  Code,  relative 
to  petitions  for  partition  of  real  estate  of  infants  and  insane 
persons,  are  amended  by  N.  Y.  Laws  of  1905,  ch.  434. 
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Sec.  291.  Title  insurance.  Where  a  policy  of  title  in- 
isorance  indemnified  against  loss  from  defect  in  title,  and  con- 
tained a  note  with  a  guaranty  to  complete  certain  buildings 
according  to  plans,  such  is  an  entire  contract  and  cannot  be 
divided  into  two  contracts  one  of  guaranty,  the  other  of  in- 
demnity of  title  defects.  Wheeler  v.  Equitable  Trust  Co., 
-206  Pas  St.  428,  55  Atl.  1065. 

Sec.  292.  Insurable  interest.  An  equitable  interest  in 
property  is  insurable.  Gerringer  et.  al.  v.  North  Carolina 
Home  Ins.  Co.,  13*3  N.  C.  407,  45  S.  E.  773.  If  the  insured, 
at  the  time  of  the  issue  of  the  policy,  had  lost  the  property 
through  foreclosure  of  a  mortgage  upon  it,  and  the  time  for 
redemption  has  expired,  he  has  no  insurable  interest,  even 
though  the  secretary  of  the  association  holding  the  mortgage 
has  expressed  a  willingness  to  accept  the  debt  due.  Pope  v. 
Glens  Falls  Ins.  Co.,  136  Ala.  670,  34  South.  29.  One  who 
erects  a  house  upon  leased  land  may  have  an  insurable  inter- 
est therein,  even  though  he  has  no  right  to  remove  the  house, 
as  against  the  owner  of  the  fee.  Farmers'  &  Merchants'  Ins. 
Co.  V.  Mickel  (Neb.  1904),  100  N.  W.  Rep.  130. 

Under  Article  9,  §  7  of  the  Constitution  of  Aiicansas,  pro- 
viding that  the  property  of  a  married  woman  shall  be  and  re- 
main her  separate  property,  the  husband  has  no  insurable  in- 
terest therein  and  cannot  recover  on  a  policy  of  insurance 
taken  out  in  his  name.  Planters'  Mut.  Ins.  Co.  v.  Lloyd,  71 
Ark.  292,  S.  W.  Rep.  725. 

Sec.  293.  Rights  of  mortgagor  and  mortgagee.  Where 
by  the  terms  of  a  policy  any  loss  is  payable  to  the  mortgagee, 
he  is  prima  facie  entitled  to  payment  thereunder  to  the  extent 
» of  his  secured  debt,  though  the  mortgage  be  renewed  to  him 
after  the  issue  of  the  policy,  the  amount  of  the  debt  not  being 
increased.  Continental  Insurance  Co.  v.  Thomasson,  (Ky. 
1905),  84  S.  W.  546.  Where  a  mortgagee  in  possession 
applied  for  a  policy  insuring  his  interest  as  mortgagee  and  the 
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insnrance  agent,  by  mistake,  issued  a  policy  without  qualiiica- 
tion,  as  if  the  mortgagee  were  absolute  owner,  reformation  of 
the  policy  will  be  decreed.  E^lton  v.  Milwaukee  Mechanics' 
Ins.  Co.  (la.  1905),  102  N.  W.  Rep.  120.  In  an  ac- 
ti<m  by  a  mortgagee  under  an  insurance  policy  payable  to  him 
as  his  interest  may  appear,  a  mistake  in  the  name  of  the  legal 
owner  of  the  property  as  set  forth  in  the  mortgage  is  not  so 
material  to  the  risk  assumed  as  to  avoid  the  contract  made  be- 
tween the  parties  to  the  mortgage  clause.  Phoenix  Insurance 
Co.  of  London  v.  Hinds,  67  Kan.  595,  73  Pac.  893.  It  was  held 
that  a  mortgagee  can  bring  an  action  at  law  in  his  own  name 
for  loss  under  an  insurance  policy  payable  to  him  as  his  inter- 
est may  appear  when  the  amount  of  the  debt  exceeds  or  is 
equal  to  the  value  of  the  insurance  and  the  property  destroyed 
was  all  covered  by  the  mortgage.  Trust  Co.  of  Georgia  v. 
Scottish  Union  &  Nat.  Ins.  Co.,  119  Ga.  672,  4^  S.  E.  855. 
It  was  held  that  a  fire  insurance  policy  containing  the  clause 
known  commonly  as  the  "standard"  or  "union"  moirtgage 
clause,  under  which  the  insurance  company  agrees  to  pay  the 
policy  to  the  mortgagee  as  his  interest  may  appear,  and  that 
as  to  the  latter's  interest  only  the  insurance  shall  not  be  avoid- 
ed by  any  act  or  neglect  of  the  mortgagor  or  owner,  did  not 
create  in  favor  of  the  mortgagee  a  contract  wholly  distinct 
from  that  with  the  mortgagor  or  owner,  but  does  give  the 
mortgagee  an  independent  status  so  as  to  allow  recovery  where 
the  mortgagor  or  owner  could  not.  As  to  the  effect  of  a  cove- 
nant in  a  mortgage,  whereby  the  mortgagor  undertakes  to 
keep  the  premises  insured  for  the  benefit  of  the  mortgagee,  if 
the  mortgagee  presently  assigns  the  mortgage,  guaranteeing 
the  debt,  and  then  buys  the  equity  of  redemption  and  takes  out 
insurance  in  his  own  name,  see  Hyde  v.  Hartford  Fire  Ins. 
Co.  (1903)  (Neb.  1903),  97  N.  \V.  Rep.  629.  Section  2541 
of  the  Civil  Code,  relating  to  insurance  of  mortgaged  property, 
is  amended  by  Cal.  St.  1905,  Ch.  458. 

Where  a  fire  insurance  policy  provided  that  "if  with  con- 
sent of  this  company  an  interest  under  this  policy  shall  exist 
.in  favor  of  a  mortgagee  or  any  person  or  corporation  having 
an  interest  in  the  subject  of  insurance  other  than  the  interest 
of  the  insured  described  herein,  the    conditions    hereinbefore 
contained  shall  apply  in  the  manner  expressed  in  such  pro- 
visions and  conditions  of  insurance  relating  to  such  interest  as 
^^  be  written  upon  attached  or  appencled  hereto,"  and  at- 
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tached  to  the  policy  was  an  agreement  to  pay  any  damage  ta 
one  P.  ''as  his  interest  may  appear,"  but  no  conditions  were 
contained  therein,  it  was  held  that  the  conditions  in  the  policy 
which  the  insured  had  violated  did  not  affect  the  interest  of  P. 
nor  did  the  fact  that  he  was  not  named  as  mortgagee  make  any 
difference.  Senor  and  Munez  v.  Western  Millers'  Mut.  Fire 
Ins.  Co.,  i8i  Mo.  104,  79  S.  W.  687. 

Sec.  294.  Rights  of  vendor  and  devisee.  An  owner  of 
property  under  an  unperformed  contract  to  sell  it,  is  neverthe- 
less the  sole  and  unconditional  owner  within  the  meaning  of 
a  fire  insurance  policy.  National  Fire  Ins.  Co.  v.  Three 
States  Lumber  Co.  (111.  1905),  75  N.  E.  Rep.  450.  Where 
a  vendor  made  an  executory  contract  for  the  sale  of  a  house 
and  lot  and  thereafter  took  out  an  insurance  policy  and  after 
loss  settled  with  the  company  and  surrendered  the  policy,  re- 
serving, however,  any  rights  of  his  vendee,  it  was  held  that  he 
could  not  maintain  an  action  against  the  company  for  the  use 
of  his  vendee  to  recover  a  balance  due  under  the  policy. 
Wright  V.  Continental  Ins.  Co.,  117  Ga.  499,  43  S.  E.  700. 

Where  A.  sold  real  estate  to  B.,  taking  bank  notes  secured 
by  a  trust  deed,  and  after  the  date  of  the  agreement,  but  before 
the  deeds  were  actually  executed  (though  they  bore  date  as  of 
the  agreement) ,  A.  took  out  a  policy  in  her  own  name  upon  the 
land  sold,  paying  the  premium  and  subsequently  offered  to 
assign  the  policy  to  B.  if  he  would  pay  the  premium,  which  B. 
wholly,  refused  to  do,  or  to  have  anything  to  do  with  the  policy  ; 
and  after  the  passing  of  the  deeds  the  policy  was  assigned  to- 
B.,  but  a  clause  in  the  assignment  made  the  loss  payable  to  A. ; 
Held,  That  B.  had  no  interest  in  the  policy,  and  after  the  oc- 
currence of  a  loss  could  not  require  any  part  of  the  proceeds 
to  be  applied  by  the  creditor's  trustee  in  satisfaction  of  his  own 
debt  secured  by  the  trust  deed.  Dunbrack  v.  Neall  et.  al., 
(W.  Va.   1904),  47  S.  E.  303. 

A  will  disposing  only  of  property  of  which  testator  died 
seised  and  possessed,  will  not  dispose  of  the  proceeds  of  an  in- 
surance policy  paid  for  by  the  loss  of  property  not  belonging 
to  him ;  such  fund  being  treated  as  a  new  acquisition  will  be  - 
disposed  of  as  if  he  had  died  intestate.  Bloom  et.  al.  v.  Strauss 
ct  al,  (Ark.  1904),  84  S.  W.  511,  513. 

Sec  295.  Condition  avoiding  policy  for  lack  of  sole 
and  unconditional  ownership.    If  insured  claims  a  waiver 
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of  the  clause  requiring  absolute  and  unconditional  ownership 
the  burden  of  proving  is  on  him.  Hartford  Ins.  Co.  v.  Enoch, 
72  Ark.  47,  YI  S.  W.  Rep.  899.  The  clause  in  a  policy  of  fire  in- 
surance requiring  ownership  in  fee  of  the  insured  premises  by 
the  insured  is  irrelevant  and  immaterial  where,  as  in  the  Indian 
Territory,  it  is  impossible  for  an  individual  to  own  the  land. 
German-American  Ins.  Co.  v.  Paul,  2  Ind.  Ter.  625,  83  S.  W. 
60.  Under  a  policy  providing  for  forfeiture  "if  the  interest 
insured  in  the  policy  be  not  truly  stated  herein,  or  if  the  sub- 
ject of  insurance  be  a  building  on  ground  not  owned  by  the 
insured  in  fee  simple,"  no  recovery  can  be  had  upon  proof  that 
plaintiff  when  she  became  insured  was  not  the  owner,  and  that 
the  policy  did  not  accurately  state  her  interest,  and  that  the 
plaintiff  s  husband  and  agent  had  represented  to  the  agent  of 
the  company  when  the  policy  was  made  out  that  plaintiff  had 
title.  Alberts  v.  Insurance  Co.  of  North  America  et.  al,  117 
Ga.  854,  45  S.  E.  282.  Where  the  insured  correctly  stated  to 
the  insurance  agent  that  he  was  the  legal  owner  of  the  property 
but  the  agent  in  the  application  wrote  in  the  firm  name  and 
the  insured,  relying  on  the  agent  whom  he  knew  well,  failed 
to  read  over  the  application,  he  was  held  to  be  exonerated  from 
the  charge  of  misrepresentation  under  the  Tennessee  Statutes 
(Acts  1895,  p.  532,  c.  160,  §  22,  Shannon's  Code,  §  3306)  regu- 
lating insurance  policies.  Continental  Fire  Ins.  Co.  v.  Whit- 
aker,  112  Tenn.  151,  79  S.  W.  119.  Where  an  insurance 
policy  read  in  part  as  follows:  "The  entire  policy  should  be 
void  if  the  insured  has  cancelled  or  misrepresented  in  writing 
or  otherwise  any  material  fact  or  circumstance  concerning  this 
insurance  or  the  subject  thereof,  or  if  the  interest  of  the  in- 
sured in  tlie  property  be  not  truly  stated  herein,"  or  "be  other 
than  the  unconditional  and  sole  ownership"  or  "if,  with  the 
knowledge  of  the  insured,  foreclosure  proceedings  be  com- 
menced or  notice  given  of  sale  of  any  property  covered  by  this 
policy  by  virtue  of  any  mortgage  or  trust  deed"  *  *  *  it  was 
held  that  the  policy  was  void  where  the  insured  without  any 
intention  to  deceive,  failed  to  state  that  the  property  was  mort- 
gaged, although  the  agent  made  no  inquiry  as  to  the  title.  Ad- 
vertisement for  sale  under  the  mortgage  "terminated  the  insur- 
ance" and  no  inference  of  waiver  can  be  made  because  the 
agent  "went  out  to  investigate  the  loss  *  *  *  from  the 
fre,"  as  the  policy  contained  a  stipulation  that  such  investiga- 
tion should  "not  waive  or  invalidate  any  of  the  conditions  of 
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the  policy."    Douglas,  J.,  dissented.    Hayes  v.  U.  S.  Fire  Ins. 
Co.,  132  N.  Car.  702,  44  S.  E.  404. 

Incumbrances.  A  condition  in  an  insurance  policy 
avoiding  the  same  for  lack  of  sole  and  unconditional  owner- 
ship by  the  insured  existing  therein,  is  not  violated  by  the  ex- 
istence of  an  incumbrance  thereon,  since  a  mortgagor  in  pos- 
session being  the  owner  of  the  incumbered  fee  simple  title  has 
such  possession  within  the  meaning  of  the  warranty. 
Medley  v.  German  Alliance  Ins.  •  Co.  (W.  Va.  1904), 
47  S.  E.  loi.  Under  Ky.  St.  1903,  §  639,  providing  that  no 
misrepresentation  unless  material  or  fraudulent  shall  avoid  a 
policy,  a  false  statement  in  an  application  that  there  was  no 
mortgage  made  under  the  instructions  of  a  soliciting  agent  on 
the  ground  that  it  was  too  small  to  mention,  will  not  prevent 
recovery.  Manchester  Assur.  Co.  v.  E.  Y.  Dowell  &  Co., 
(Ky.  1904),  80  S.  W.  207.  Evidence  that  insurer  was 
informed  that  there  was  a  lien  on  the  property  insured  and  de- 
manded additional  proof  of  loss  held  insufficient  to  show 
waiver  of  absolute  and  unconditional  clause.  Hartford  Ins. 
Co.  V.  Enoch,  72  Ark.  47,  7';  S.  W.  Rep.  899.  It  was  held 
that  the  existence  of  a  mortgage  "is  not  an  estate  in  or  title  to 
property,  within  the  meaning  of  the  provision  that,  if  the  in- 
terest of  the  insured  be  other  than  an  unconstitutional  or  sole 
ownership,  the  policy  shall  be  void."  Union  Assurance  So* 
ciety  of  London  v.  Nails,  loi  Va.  613,  44  S.  E.  896. 

Sec.  296.  Condition  in  policy  against  change  in  in- 
sured's title  by  alienation  or  incumbrance.  The  fact  that 
a  chattel  mortgage,  placed  upon  property,  and  valid  at  the 
time  of  the  loss  as  between  the  parties  is  subsequently  set 
aside  as  an  assignment,  does  not  operate  to  prevent  the  policy 
becoming  void,  where  it  is  conditional  against  such  incum- 
brance. Secrest  v.  Hartford  Fire  Ins.  Co.,  (S.  C.  1904)^ 
47  S.  E.  680.  A  misstatement  in  an  insurance  policy  as 
to  incumbrances  does  not  avoid  the  policy  under  the  Tennessee 
Statutes  (Acts  1895,  p.  332,  c.  160,  §  22,  Shannon's  Code.  § 
3306),  since  it  does  not  increase  the  risk.  Continental  Fire 
Ins.  Co.  V.  Whitaker,  112  Tenn.  151,  79  S.  W.  119.  Where  a 
fire  insurance  policy  provides  that  it  shall  be  void  if  a  "con- 
tract of  sale  or  to  sell"  the  insured  premises  is  made,  the  policy 
is  not  avoided  by  a  contract  whereby  the  owner  of  the  property- 
agrees  to  sell  it  to  another,  if  the  latter  succeeds  in  obtaining  a 
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ban  so  as  to  pay  the  price,  if  the  loss  occurs  at  a  time  when  it 
is  uncertain  whether  the  loan  will  be  obtained.  Swank  t. 
Farmers'  Ins.  Co.  (la.  1905),  102  N.  W.  Rep.  429. 
Where  an  insurance  policy  contains  a  clause  providing  for 
forfeiture  by  reascxi  of  change  in  title  or  possession,  and  stipu- 
lates that  only  certain  officers  of  the  company  shall  have  power 
to  waive  or  alter  any  of  its  terms,  and  that  such  waiver,  etc., 
shall  be  indorsed  on  the  policy,  the  company  cannot  assert  a 
forfeiture  after  its  agent,  its  sole  representative  in  the  district 
and  apparently  possessing  full  power,  receives  and  collects  the 
premium  with  knowledge  of  a  change  of  title,  assuring  the 
holder  that  such  change  will  make  no  difference  in  the  com- 
pany's obligation.  Continental  Insurance  Co.  r.  Thomasson, 
(Ky.  1905),  84  S.  W.  546.  A  clause  in  an  insurance 
policy  avoiding  the  policy  for  change  of  interest,  title  or  pos- 
session, unless  an  agreement  to  the  contrary  be  indorsed  upon 
or  added  to  the  policy,  will  operate  as  a  forfeiture  in  the  event 
of  voluntary  conveyance  by  the  insured,  the  company  not  as- 
senting thereto  whether  by  agreement  indorsed  or  added  or 
otherwise;  and  the  fact  that  the  grantee  executes  and  pays 
notes  for  the  premium  to  the  agent,  without  the  company's 
consent  or  knowledge,  does  not  operate  on  a  waiver  by  tfie 
company.  Ritchie  County  Bank  v.  Fireman's  Ins.  Co.  (W. 
Va.  1904),  47  S.  E.  94. 

Foreclosure  proceedings.     The    forfeiture   of   insurance 

for  violation  of  the  clause  in  the  policy  or  voiding  it  for  the 

commencement  of  foreclosure  proceedings  and  notice  of  sale 

thereunder,  will  not  be  waived  by  the  failure  of  the  company 

to  return  the  premium  paid.     Medley   v.    German    Alliance 

Ins.  Co.  (W.  Va.  1904),  47  S.  E.  loi.  A  clause  in  an  insurance 

policy  declaring  it  void  "if  with  the  knowledge  of  the  insured 

foreclosure  proceedings  be  commenced  or  notice  given  of  sale 

*    *    *    by  virtue  of  any  mortgage  or  deed  of  trust"  is 

broken  by  notice  of  sale  given  the  insured  before  the  loss ;  and 

the  forfeiture  cannot  be  waived    by  the    agent    where    the 

policy  further  provides  against  the  waiver  by  the  agent  of  any 

of  its  conditions ;  such  a  clause  "relating  to  something  which 

will  occur,  if  at  all,  subsequent  to  the  time  of  the  making  pf  the 

policy."    The  court  adds :  "As  to  these  subsequent  conditions 

Or  warranties,  this  non-waiver  clause  is  effective.     It  rises  to 

the  dignity  of  an  agreement  that  there  is  not  and  shall  not  be 

^y  power  in  the  agent  to  waive,"  distinguishing  between  such 


g  296, 297  INSURANCE  456 

conditions  subsequent  and  those  relating  to  the  making  or  in- 
ception of  the  contract,  e.  g.,  stipulating  as  to  title  or  condition 
of  the  property,  in  which  a  waiver  by  the  agent,  though  it  be 
by  the  policy  prohibited  to  waive,  the  condition  is  effectual). 
Medley  v.  German  Alliance  Ins.  Co.  (W.  Va.  1904), 
47  S.  E.  loi.  Under  a  clause  in  an  insurance  policy  avoiding 
the  policy  "if  with  the  knowledge  of  the  insured  foreclosure 
proceedings  be  commenced,"  the  policy  will  not  be  forfeited 
by  reason  of  a  mere  citation  served  on  the  insured,  where  he 
has  no  knowledge  of  the  filing  of  the  foreclosure  petition :  the 
petition  in  such  a  case  being  the  commencement  of  the  suit. 
(Rev.  St.  1895,  Art.  1777).  London  &  L.  Fire  Ins.  Co.  of 
Liverpool,  Eng.,  v.  Davis  (Tex.  1904),  84  S.  W.  260.  (Tex. 
Civ.  App). 

Sec.  297.    Vacancy  or  change  of  use  of  premises.    The 

term  "occupied  as  a  dwelling,"  contained  in  the  description  of 
the  insured  building  in  a  policy  of  insurance,  will  be  construed 
as  constituting  words  of  warranty,  in  the  absence  of  knowledge 
by  the  insurer  that  the  building  was  vacant.  Under  such  cir- 
cumstances, if  the  building  insured  was  occupied  at  the  time 
the  policy  was  issued  and  remained  vacant  until  destroyed  by 
fire,  the  insurer  is  not  liable.  Aiple  v.  Boston  Ins.  Co.,  92 
Minn.  337,  100  N.  W.  Rep.  8.  In  the  same  case  it  is  held 
that  Ch.  175,  p.  401,  Minn.  Laws  1895,  §  25,  does  not  make  it 
the  duty  of  the  insurer  to  ascertain  whether  the  premises  are 
occupied.  Where  an  insurance  policy  provided  that  it  should 
be  void  if  the  building  insured  remained  unoccupied  for  10 
days  unless  otherwise  provided  by  agreement  indorsed  thereon, 
and  the  agent  who  issued  the  policy,  having  authority  to  issue 
policies  and  complete  the  contract,  knew  the  building  was  un- 
occupied at  the  time  of  issuing  the  policy  and  within  10  days 
thereafter  agreed  to  indorse  thereon  a  vacancy  permit  but 
failed  so  to  do,  it  was  held  that  as  the  insured  had  relied  on  his 
promise  the  insurance  company  had  waived  the  condition  and 
were  liable  for  a  loss  occurring  while  the  building  was  unoc- 
cupied. Queen  Insurance  Co.  v.  Straughan  (Kan.  1904),  78 
Pac.  447. 

Under  la.  Code,  §§  1742,  1743,  1744,  a  condition  in  a 
policy  that  it  shall  be  void  in  case  of  a  change  of  occupancy  or 
use  is  of  no  effect  unless  the  change  makes  the  risk  more  haz- 
ardous, and  a  jury  may  properly  find  that,  where  the  occupant 
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of  a  dwelling-house  is  temporarily  absent  for  a  week,  leaving 
the  key  with  a  neighbor  who  visits  the  premises  almost  daily, 
there  is  no  change  which  increases  the  risk ;  indeed,  it  is  doubt- 
ful whether  there  can  be  said  to  be  any  chang^e  at  all  under 
such  circumstances.  Nicholas  v.  Iowa  Merchants'  Mut.  Ins.  Co. 
(la.  1904),  loi  N.  W.  Rep.  115. 

Sec.  298.     Other  clauses  in  policy  construed 

Eighty  per  cent  clause.  For  a  case  dealing  with  the 
validity  and  interpretation  of  the  so-called  "80  per  cent, 
clause"  under  the  standard  fire  policy  form  of  Wisconsin,  Rev. 
Stat.  1898,  §  1941—943,  see  Stevenson  v.  Agricultural  Ins.  Co. 
et  al.,  116  Wis.  277,  93  N.  W.  18. 

Iron  safe  clause.  For  a  case  considering  the  validity 
and  effect  of  an  "iron-safe  clause"  in  an  insurance  policy,  see 
King  V.  Concordia  Fire  Ins.  Co.  (Mich.  1905),  103  N. 
W.  Rep.  616.  Where  "an  agent  of  the  insurance  company 
who  solicited  the  risk — ^went  in  person  and  examined  the  build- 
ing—knew that  the  doctor's  shop  was  upstairs,  and  knew  that" 
the  insured  "kept  no  iron  safe  and  did  not  intend  to  get  one 
until  the  following  fall,"  it  was  held  that  the  company  was 
estapped  to  set  up  the  fact  that  there  was  no  iron  safe  and 
part  of  the  premises  were  let  for  a  doctor's  office.  Phoenix 
Ins.  Co.  V.  Handle,  81  Miss.  720,  33  South.  500. 

Appraisal.  If  an  insurance  policy  contain  a  provision 
for  the  adjustment  of  loss  by  competent  and  disinterested  ap- 
praisers, one  to  be  selected  by  each  party,  the  insurer  cannot 
have  the  benefit  of  the  appraised  unless  it  in  good  faith  nomi- . 
nates  such  a  person  and  having  once  failed  to  do  so,  it  cannot 
require  that  the  matter  be  again  submitted  to  arbitrators. 
Continental  Ins.  Co.  v.  Vallandingham,  116  Ky.  287,  76  S.  W. 
Rep.  22.  Where  an  insurance  policy  provided  for  an  appraisal 
in  order  to  ascertain  the  actual  loss  while  it  is  fresh,  and  the 
insurance  company  declined  to  submit  to  one,  it  was  held  that 
the  company  could  not  complain  of  the  doubt  and  uncertainty 
which  arose  later  and  to  which  it  contributed  by  refusing  to 
have  an  appraisal.  Dunn  v.  Springfield  F.  &  M.  Ins.  Co.,  109 
La.  520,  33  South.  585. 

Concurrent  insurance.  In  the  absence  of  a  plea  of 
fraud  or  overinsu ranee,  the  insurance  of  personal  property  by 
a  tenant  of  the  building  where  such  property  is  deposited  con- 
stitutes no  defense  in  an  action  by  the  owner  of  the  building  to 
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recover  on  a  policy  covering  the  building  only.  Nicholas  v. 
Iowa  Merchants'  Mut.  Ins.  Ca  (la.  1904),  loi  N.  W.  Rep. 
115. 

Sec.  299.  Oral  agreement — Misrepresentation — ^Mis- 
take in  ownership — ^Agent's  liability — Constitutionality  of 
statute  regulating  insurance.  A  contract  to  write  and  de- 
liver a  policy  of  insurance  and  a  failure  to  perform  that  con- 
tract is  not  ground  for  an  action  on  a  verbal  contract  to  keep 
the  property  insured  pending  the  delivery  of  the  policy.  Con- 
sumers' Match  Co.  V.  German  Ins.  Co.  of  Freeport,  70  N.  J. 
226,  57  Atl.  Rep.  440. 

Misrepresentation.  Where  an  insurance  policy  stated 
"assured's    application,    on   which    this    insurance    is   based, 

*  *  *  is  hereby  made  a  warranty  by  the  assured  and  part 
of  this  policy,"  and  further  provided  that  "this  entire  policy 
shall  be  void  if  the  assured  has  concealed  or  misrepresented 

*  *  *  any  material  fact,"  it  was  held  that  misrepresenta- 
tion as  to  the  ownership  of  a  house  vitiated  the  insurance. 
Germier  v.  Springfield  Fire  &  M.  Ins.  Co.,  109  La.  341,  33 
South.  361. 

Mistake.  The  amount  of  a  policy  taken  out  in  good 
faith  by  an  administratrix,  as  such,  upon  a  house  subsequently 
adjudicated  not  to  have  belonged  to  the  intestate,  the  premiums 
having  been  paid  out  of  the  estate,  will  become  payable  to  the 
estate  in  the  event  of  a  loss.  Bloom  et  al.  v.  Strauss  et.  al., 
(Ark.  1904),  84  S.  W.  513. 

Where  it  was  understood  between  the  insured  and  the  in- 
surance agent  that  a  provision  for  concurrent  insurance  should 
be  inserted  in  the  policy,  and  such  provision  was  omitted  by 
the  agent  through  oversight,  reformation  of  the  policy  will  be 
decreed.  Dalton  v.  Milwaukee  Mechanics'  Ins.  Co.  (la.  1905), 
102  N.  W.  Rep.  120. 

Agent's  liability.  One  acting  as  agent  for  an  insurance 
company  not  authorized  to  do  business  in  the  state  is  not  liable 
under  Minn.  Laws  1895,  §  87,  ch.  175,  p.  437,  "PO"  contracts 
made  as.  such  agent,  unless  the  insured  was  deceived  by  his 
conduct,  having  reasonable  ground  for  believing  that  such 
company  was  duly  authorized  to  do  business.  Webster  v. 
Ferguson,  (Minn.  1905),  102  N.  W.  Rep.  213. 

Act  No.  149,  p.  141  of  Mich.  Pub.  Acts  of  1881  (Comp. 
Laws  1897,  §§  5170-5179),  providing  for  the  Michigan  stand- 
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ard  policy^  is  unconstitutional,  because  it  attempts  to  give  leg- 
islative power  to  the  commission  created  for  the  purpose  of 
drafting  a  standard  form.  King  v.  Concordia  Fire  Ins.  Co. 
(Mich.  1905),  103  N.  W.  Rep.  616. 

Sec  300.  Cancellation  of  policy^ — Validity  of  assess- 
ments and  failure  to  pay  them.  Where  an  insured  had  been 
allowed  to  pay  premiums  late  and  on  the  eve  of  the  last  pay- 
ment arranged  with  the  company's  agent  that  it  need  not  be 
paid  until  he  had  received  a  tenancy  permit  and  thereafter  he 
received  no  word  from  the  company,  he  was  allowed  to  re- 
cover for  the  loss  of  his  house  by  fire  in  the  meantime.  Home 
Ins.  Co.  of  New  York  v.  Holder,  (Ky.  1903),  74  S. 
W.  267.  The  power  to  levy  assessments,  vested  by  la.  Code, 
Sec.  1706,  in  the  directors  of  mutual  fire  insurance  companies, 
IS  exclusive  and  cannot  be  delegated  to  other  officers.  The 
failure  to  pay  an  assessment  levied  by  the  secretary  of  a  mu- 
tual fire  insurance  company  without  authority  is  not  a  ground 
for  cancellation  of  the  policy.  Where,  in  an  action  on  a  fire 
insurance  policy,  the  defence  is  that  the  policy  had  been  can- 
celled because  of  the  non-payment  of  an  assessment,  the  de- 
fendant cannot  later  set  up  as  an  additional  defence  the  can- 
cellation of  the  policy  on  other  grounds.  Farmers'  Milling 
Co.  V.  Mill  Owners*  Mutual  Fire  Ins.  Co.  (la.  1905),  103  N. 
W.  Rep.  207. 

Where  an  insurance  policy  contained  a  clause  empowering 
the  company  tp  terminate  the  policy  at  any  time  by  tendering 
a  ratable  proportion  of  the  premium  and  after  a  fire  had  oc- 
curred the  company's  agent  accepted  the  payment  of  the  prem- 
ium without  knowledge  of  any  grounds  of  forfeiture  and  later 
the  agent,  learning  certain  other  facts,  stated  to  the  insured 
that  the  policy  was  forfeited  but  never  returned  the  premium, 
merely  reporting  the  matter  to  the  company,  it  was  held  that 
the  company  was  estopped  to  claim  a  forfeiture.  Miss.  Home 
Ins.  Co.  v.  Dobyns,  81  Miss.  623,  33  South.  504. 

Sec  301.  Proof  of  claim.  A  false  statement  in  a 
Foof  of  loss  cannot  be  made  available  as  a  defense  to  an  ac- 
tion on  the  policy  unless  shown  to  have  been  made  with  intent 
to  deceive,  and  to  have  resulted  in  prejudice.  Dal  ton  v.  Mil- 
waukee Mechanics'  Ins.  Co.  (la.  1905),  102  N.  W.  Rep.  120. 

Where  an  insurance  policy  requires  that  proof  of  loss  shall 
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be  furnished  the  company  within  sixty  days  after  the  fire  but 
does  not  provide  for  forfeiture  for  failure  to  do  so,  an  action 
may  be  brought  upon  the  policy,  although  proof  of  loss  is  not 
furnished  until  after  the  sixty  days.  Continental  Fire  Ins.  Co. 
V.  Whitaker,  112  Tenn.  151,  79  S.  W.  119.  Where  no  proof 
of  loss  is  filed  in  the  form  required  by  statute,  but,  before  the 
time  for  filing  the  proof  expires,  the  insurer  investigates  the 
premises  and  writes  to  the  insured,  making  no  ob- 
jection to  the  form  of  the  proof  of  loss  but  intimating  an  inten- 
tion not  to  pay  for  other  reasons,  the  insurer's  right  to  insist 
upon  a  proof  of  loss  in  the  statutory  form  is  to  be  considered 
as  waived.  Nicholas  v.  Iowa  Merchants'  Mut  Ins,  Co.  (la. 
1904),  loi  N.  W.  Rep.  115. 


IRRIGATION 

Sec.  302.  For  what  lands  water  may  be  taken — Inter- 
state rights.  As  to  what  facts  show  an  intention  to  make 
water  rights  appurtenant  to  land.  Hayes  v.  Buzard,  (Mont. 
1904),  yj  P.  423.  Where  a  proprietor  is  entitled 
to  take  water  from  a  ditch  during  certain  hours  of  the  day,  the 
balance  of  the  day  the  water  belonging  to  a  lower  proprietor, 
he  may  divert  the  water  at  any  point  on  his  land  and  his 
grantee  of  the  water  right  is  also  entitled  to  do  so  as  against 
the  lower  proprietor.  Craig  v.  Crafton  Water  Co.,  141  Cal. 
178,  74  P.  762.  "Riparian  rights  arise  out  of  the  ownership 
oi  land  through  or  by  which  a  stream  *  *  *  flows"  and 
the  boundary  of  (such)  land  is  restricted  to  land  *  *  * 
acquired  by  one  transaction,"  and  the  "proprietor  *  *  * 
cannot  ordinarily  divert  water  to  land  *  *  *  beyond  the 
watershed  of  the  stream."  It  was  therefore  held  that  "plain- 
tiffs *  *  *  have  not  the  right  to  apply  all  the  water  flow- 
ing from  T  spring,  but  have  only  "a  right  in  common  with 
others  to  make  a  reasonable  use  of  the  water,"  and  cannot  use 
water  for  non-riparian  land  they  own.  Watkins  Land  Co.  v. 
Qements  (Tex.  1905),  86  S.  W.  733.  The  owner  of 
lands  through  which  flows  a  natural  stream  of  water  fed 
by  springs  on  land  of  the  adjoining  owner  and  used  for  irri- 
gating his  lands,  may  have  damages  and  an  injunction  against 
one  who  draws  off  the  water  from  the  springs  for  use  on  dis- 
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tant  lands.  Cohen  v.  La  Canada  Land,  etc.,  Co.,  142  Cal. 
437>  76  Pac.  Rep.  47.  One  who  acquires  the  right  to  use  the 
water  of  a  ditch  or  canal  may  transfer  such  right  to  other 
lands  on  such  ditch  or  canal  so  long  as  the  change  of  place 
.  does  not  affect  the  rights  of  others.  Hard  v.  Boise  City  Irri- 
gation and  Land  Co.  (Idaho  1904),  76  P.  331. 

Inter-state  rights.  In  the  case  of  inter-etate  streams, 
in  the  absence  of  contrary  constitutional  or  statutory  provis- 
ions, the  separation  of  the  lands  capable  of  irrigation  from 
such  streams  is  of  no  consequence.  So  an  owner  of  land  in 
Montana  may  acquire  by  prior  appropriation  a  right  to  divert 
water  from  a  point  in  Wyoming  on  a  stream  flowing  into 
Wyoming  from  Montana,  through  agreements  with  interven- 
ing owners.  Although  the  waters  of  navigable  streams  are 
said  to  belong  to  the  public,  this  means  that  it  is  the  property 
of  the  people  as  a  whole.  The  public  ownership  is  rather  that 
of  sovereign  than  proprietor  and  there  is  no  objection  to  the 
acquisition  of  rights  in  it  by  owners  outside  the  state.  Willey 
V.  Decker,  11  Wyo.  496,  73  Pac.  210. 

Sec.  303.  Rights  of  prior  appropriators.  The  doctrine 
of  prior  appropriation  is  not  confined  to  riparian  lands,  the 
same  necessity  existing  in  the  case  of  all  lands,  whether  rip- 
arian or  otherwise.  Willey  v.  Decker,  11  Wyo.  496,  73  Pac. 
210.  For  full  discussion  of  the  nature  and  extent  of  the  right 
to  appropriate  water  both  by  a  riparian  owner  and  a  non- 
riparian  owner,  see  the  important  case  of  Crawford  Company 
V.  Hathaway,  67  Neb.  325,  93  N.  W.  781.  In  Montana  a 
riparian  proprietor  can  bring  no  proceedings  to  enforce  his 
right  to  divert  water  as  claimed  until  he  has  himself  actually 
appropriated  water  or  constructed  some  dam  or  other  work 
for  that  purpose.  Miles  v.  Butte  Electric  and  Power  Co. 
(Mont.  1905),  79  Pac.  549.  Where  one  has  appro- 
priated water  by  building  a  dam  across  a  stream  it  is  no  de- 
fense to  an  action  by  him  against  a  trespasser  building  a  dam 
above  and  diverting  the  water  that  such  stream  is  navigable 
and  the  original  appropriator  unlawfully  obstructed  it.  Miller 
&  Lux  V.  Enterprise  Canal  &  Land  Co.,  142  Cal.  208,  75  Pac. 
770. 

A  prior  appropriator  is  entitled  to  his  water  rights  as 
against  a  later  appropriator,  although  much  more  water  is  lost 
by  seepage  and  evaporation  in  its  course  to  the  former's  land 
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than  to  the  latter's.    Tomkins  v,  Wingell,  27  Nev.  88,  73  P. 

593- 

Where  a  suit  is  brought  to  determine  water  rights  and  a 
party  files  his  verified  claim  of  priority  but  offers  no  proof 
thereof,  his  grantors  cannot,  more  than  two  years  after  the 
entry  of  the  final  decree,  be  heard  to  assert  a  priority  antagon- 
istic to  the  priorities  determined  under  the  former  adjudica- 
tion. Criffen  v.  X.  Y.  Irrigating  Ditch  Co.,  32  Colo.  447,  y6 
P.  974. 

Right  of  way.  Under  Act.  Cong.  July  26,  1866,  c.  262, 
14  Stat.  251,  (U.  S.  Comp.  St.  1901,  p.  1437),  which  provides 
that  a  prior  appropriator  of  water  may  have  a  right  of  way 
along  the  channel  of  a  stream,  such  an  appropriator  is  not  a 
trespasser  in  going  upon  the  land  of  another  along  the  stream 
and  ditches  of  the  latter  for  the  purpose  of  removing  dams 
which  obstructed  the  flow  of  water  previously  appropriated. 
Ennor  v.  Raine,  27  Nev.  178,  74  P.  i. 

Rights  in  tributary  stream.  Where  one  has  appro- 
priated water  from  a  stream  he  may  prevent  another  from  di- 
verting percolating,  drainage  and  seepage  waters  which  are 
tributary  thereto.  Ogilvy  Irrigating  and  Land  Co.  v.  Insinger 
(Colo.  1904),  75  P.  598.  Where  a  dam  is  removed  and  water 
is  allowed  to  run  into  a  stream  into  which  it  had  never  run 
before,  it  becomes  tributary  if  acquiesced  in  for  more  than  15 
years.     Harrington  v.  Demaris,  (Ore.  1904),  77  P.  603. 

Amount  of  water  used.  Water  can  be  appropriated 
only  to  a  reasonable  extent,  which  extent  is  mainly  a  question 
of  fact  depending  on  the  special  circumstances  of  each  case, 
but  waste  or  total  consumption  of  the  waters  of  a  stream,  to 
the  injury  of  others,  shows  an  unreasonable  use.  Meng  v. 
Coffey,  67  Neb.  500,  93  N;  W.  713.  Where  two  persons  own 
land  along  the  line  of  a  watercourse  and  there  is  not  water 
enough  to  supply  the  wants  of  both,  each  has  the  right  to  a 
reasonable  use  of  the  water,  taking  into  consideration  the 
rights  and  necessities  of  the  other.  Southern  California  In- 
vestment Co.  V.  Wilshire,  144  Cal.  68,  yj  Pac.  Rep.  767.  Un- 
der the  Nebraska  irrigation  act  (Laws  1885,  p.  244,  Ch.  69), 
a  lower  reparian  owner  who  only  appropriates  water  for  irri- 
gation purposes  is  bound  to  compensate  upper  riparian  own- 
ers for  interference  with  the  reasonable  use  of  the  water  to 
which  they  are  entitled  at  common  law,  but  not  for  loss  which 
they  incur  through  inability  to  use  irrigation  plans  constructed 
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after  appropriation  by  the  lower  owner,  and  the  lower  owner 
may,  upon  offering  to  make  compensation  accordingly,  obtain 
an  injunction  to  restrain  the  upper  owners  from  diverting 
water  for  irrigation  purposes. .  AlcCook  Irrigation  &  Water 
Power  Co.  v.  Crews  (Neb.  1905),  102  N.  W.  Rep.  249,  affirm- 
ing on  rehearing  (Neb.  1903),  96  N.  W.  Rep.  996. 

The  right  of  a  riparian  proprietor  to  use  water  for  irriga- 
tion is  limited  to  the  amount  he  actually  uses  for  a  beneficial 
purpose  not  exceeding  the  carrying  capacity  of  his  ditch  or 
canal  and  is  not  controlled  by  the  capacity  of  the  ditches  or 
canals  he  constructs.  Stenger  v.  Tharp,  17  So.  Dak.  13,  94 
N.  W.  402.  For  a  case  where  it  was  found  that  the  defendant 
wrongfully  diverted  water  from  a  stream  by  ditches  in  excess 
of  the  amount  allowed  him  by  agreement,  see  Stoner  v.  Main, 
II  Wyo.  366,  J2  Pac.  193.  In  an  action  to  restrain  interfer- 
ence with  a  water  right  for  irrigating  purposes  evidence  con- 
sidered and  held  to  show  that  the  original  appropriation  by 
the  plaintiff  was  for  his  homestead  only  and  that  an  appro- 
priation for  a  larger  entry  was  not  made  within  a  reasonable 
time  so  as  to  entitle  him  to  a  larger  appropriation  at  a  later 
time.  Beers  v.  Sharpe,  44  Ore.  386,  75  P.  717.  The  upper 
owners  of  land  on  a  stream  for  a  long  time  diverted  all  the 
water  for  the  irrigation  of  their  lands  and  this  water,  after 
percolating  through  the  soil,  found  its  way  back  to  the  stream 
and  flowed  past  the  plaintiff*s  land  but  was  not  used  by  it — 
the  water  in  the  stream  from  other  sources  being  sufficient. 
Held— The  defendants  should  not  be  permitted  to  take  the 
water,  which  they  had  formerly  used  on  their  lands,  through 
a  pipe  and  out  of  the  watershed,  the  plaintiff  having 
the  right  to  have  the  water  of  the  stream  flow  past  his  land 
in  its  accustomed  manner.  Southern  California  Investment 
Co.  V.  Wilshire,  144  Cal.  68,  yy  Pac,  Rep.  767.  For  a  case  de- 
termining the  method  of  measuring  the  amount  of  water  de- 
creed to  a  prior  appropriator  of  water  for  irrigation  purposes, 
see  Glaze  v.  Frost,  44  Or.  29,  74  P.  336. 

Sec.  304.  Title  by  adverse  use.  A  lower  riparian 
owner  cannot  acquire  rights  against  an  upper  owner  by 
adverse  use.  Harringtotn  v.  Demaris  (Or.  1904),  TJ 
P-  603.  When  the  title  to  water  is  acquired  by  adverse 
use,  the  extent  of  the  right  is  limited  by  the  extent  of  the 
^se  which  conferred  the  title."     Southern  California  In- 
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vestment  Co.  v.  Wilshire,  144  Cal.  63,  jy  Pac.  Rep.  767. 
One  who  takes  all  the  water  in  a  stream  for  irrigation  at  cer- 
tain times  in  the  year  and  at  other  periods  uses  none  of  it 
may  not  acquire  a  right  by  adverse  user  under  certain  cir- 
cumstances but  may  be  found  to  use  only  what  he  has  a 
right  to  take  as  a  riparian  owner.  Gutierrez  v.  Wege, 
(Cal.  1905),  79  Pac.  449.  Where  partition  was  effected 
among  co-tenants  of  land  having  riparian  rights  for 
irrigation  and  where  the  land  was  classified  an  action  was 
brought  to  establish  a  right  by  adverse  user  in  favor  of  one 
class  of  land  against  another.  Evidence  considered  and  held 
not  to  support  the  claim.  Rose  v.  Mercer,  142  Cal.  322,  75 
P.  905.  To  establish  a  prescriptive  right  to  exclusive  ap- 
propriation as  against  lower  owners  who  are  government 
patentees  a  claimant  who,  after  using  water  as  a  mere 
squatter  for  a  certain  period,  receives  a  government  patent 
to  the  land  may  count  the  period  during  which  he  held  as 
a  squatter.  Meng  v.  Coffey  et.  al.,  67  Neb.  500,  93  N.  W. 
713.  In  Nebraska  the  use  of  streams  by  riparian  owners 
has  not  been  such  as  to  make  so-called  "squatter's  rights" 
available  usnder  Rev.  St.  U.  S.,  §  2339  (U.  S.  Comp.  St. 
1901,  p.  1437)  or  otherwise  to  establish  an  exclusive  right 
in  such  claimant  as  against  other  owners  on  the  same 
stream,  but  he  must  maintain  his  contention  by  proving  a 
prescriptive  right.  Meng  v.  Coffey  et.  al.,  67  Neb.  500, 
93  N.  W.  713.  Land  having  irrigation  rights  was  par- 
titioned and  classified,  land  of  the  first  class  being  given 
prior  right  to  water  for  irrigation.  Certain  owners  used 
a  ditch  which  they  had  constructed  under  a  deed  across  the 
land  of  an  upper  riparian  owner  to  convey  water  to  their 
first-class  lands,  and  at  times  to  their  third-class  lands.  It 
was  held  that  such  a  use  was  not  necessarily  adverse.  Rose 
V.  Mrecer,  142  Cal.  322,  75  P.  905. 

Sec.  305.    Various  water  rights — Fractional  interests. 

Where  parties  owned  each  a  fractional  interest  in  the  water 
of  an  irrigation  ditch  originally  appropriated  ^or  the  pur- 
pose of  ordinary  crop  and  stock  purposes  but  later  certain 
ones  diverted  water  for  a  new  purpose  requiring  a  great 
amount  of  water  claiming  to  make  it  in  proportion  to  their 
fractional  interest  the  extent  of  their  rights  in  the  new  ap- 
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propriation  was  fixed  by  the  manner  of  their  daiq(i.    Mc- 
Phee  V.  Kelsey,  44  Or.  193,  74  P.  401. 

Protection  from  salt  water.  The  owners  of  rice  lands 
on  a  fresh  water,  navigable  stream,  flowing  into  a  fresh 
water  lake,  connected  with  the  gulf,  but  rendered  fresh  by 
the  flow  of  rivers  into  it,  have  no  remedy  against  a  canal 
company,  incorporated  under  Te^i.  Rev.  St  1895,  Arts.  721, 
722,  723,  725,  for  digging  a  canal  so  as  to  carry  the  salt 
water  above  the  rice  fields  and  thereby  render  them  unfit 
for  cultivation.  Bighara  Bros.  v.  Port  Arthur  Canal  & 
Dock  Co.  (Tex.),  91  S.  W.  Rep.  848. 

CanaL  Where  a  canal  company  carried  water  by  means 
of  a  canal  from  a  stream  over  private  land  for  the  pur- 
pose of  distributing  the  water  to  adjoining  land  owners  the 
water  remains  public  property  in  the  same  manner  as 
when  it  flowed  into  its  original  stream  and  may  be  appro- 
priated as  such  by  adjoining  land  owners.  Gould  v.  Mari- 
copa Canal  Co.  (Ariz.  1904),  76  P.  598.  Subdi- 
vision 6  of  article  722  of  the  Rev.  St.,  1895,  of  Texas,  pro- 
viding that  no  damages  shall  be  assessed  against  channel 
companies  for  any  portion  of  the  route  of  the  channel  or 
canal  nor  for  any  portion  of  any  island  necessary  for  the 
construction  of  the  canal  gives  to  the  corporation  all  powers 
possessed  by  the  state.  Bigham  Bros.  v.  Port  Arthur 
Canal  &  Dock  Co.  Tex.,  91  S.  W.  Rep.  848. 

Slough.  As  to  certain  findings  of  fact  regarding  a 
slough  in  a  river  and  the  diversion  of  water  see  Miller  & 
Levy  V.  Enterprise  Canal  &  Land  Co.  (Cal.  1905),  79  Pac. 

439. 

Tunnels.  While  owners  of  land  are  entitled  to  drive 
tunnels  therein  for  the  collection  of  water,  they  are  not 
entitled  as  against  owners  of  water  flowing  in  a  stream,  to 
so  construct  such  tunnels  as  to  create  a  direct  draft  on  the 
water  of  the  stream.  Montecito  Valley  Water  Co.  v.  City 
of  Santa  Barbara,  144  Cal.  578,  77  P.  11 13.  Where  right 
was  given  to  enter  land  and  develop  any  and  all  waters 
thereon,  the  construction  of  cuts  and  tunnels  thereby  ac- 
cumulating subsurface  water,  constitutes  a  development 
within  the  meaning  of  the  right.  Roberts  v.  Krafts,  141 
Cal.  20,  74  P.  281. 

Seeping  water,  A  riparian  proprietor  has  no  right  to  dig 
an  excavation  along  the  bed  of  a  stream  so  as  to  diminish 
u-io 
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the  flow  therein  even  though  the  water  so  obtained  is  not 
an  integral  part  of  the  stream's  flow.  McClintock  v.  Hud- 
son, 141  Cal.  27s,  74  P.  840. 

A  prior  appropriator  of  water  in  a  stream  has  a  right  to 
prevent  a  subsequent  appropriator  from  building  its  ditches 
in  such  a  way  as  to  drain  the  waters  passing  through  the  sands 
and  gravel  constituting  the  bed  of  the  stream  as  such  waters 
are  not  percolating  waters  but  are  a  part  of  the  waters  of  the 
stream.  If  they  are  withdrawn,  the  result  is  as  much  a  de- 
pletion of  the  water  course  of  which  they  constitute  a  part  as 
though  diverted  from  the  surface.  Buckers'  Irr.  Mill  &  Imp. 
Co.  v.  Farmers'  Ind.  Ditch  Co.,  31  Colo.  62,  72  Pac.  49. 

An  ownvr  of  the  surface  water  of  a  stream  is  not  en- 
titled to  pipe  the  same  and  sell  to  a  city  so  that  the  water 
no  longer  percolates  through  the  soil  of  his  land  returning 
to  the  bed  of  the  stream,  thus  supplying  another  riparian 
owner  with  water.  Southern  Cal.  Inv.  Co.  v.  Wilshire,  144 
Cal.  68,  77  P.  767. 

Rights  in  excess  of  capacity  of  stream.  Where  water 
rights  in  a  stream  are  granted  in  excess  of  its  capacity,  the 
prior  grantees  of  rights  up  to  the  xrapacity  of  the  stream 
may  restrain  the  owners  of  the  excess  rights  from  di- 
verting the  water.  Blakely  v.  Fort  Lyon  Canal  Co.,  31  Col. 
224,  73  Pac.  249. 

Lakes,  Where  by  appropriation  one  is  entitled  to  all 
the  normal  flow  of  a  creek  for  irrigation  he  is  also  entitled 
to  the  same  rights  in  waters  naturally  flowing  and  collect- 
ing in  lakes  which  form  a  natural  channel  for  one  of  the 
tributaries  of  such  creek  and  one  having  no  interest  in  the 
stream  cannot  drain  oflF  the  lakes.  Cole  v.  Richards  Irr. 
Co.,  27  Utah  205,  75  Pac  376. 

Estoppel,  Land  owners  who  acquiesce  in  the  con- 
struction of  an  irrigation  canal  across  their  lands  using  the 
waters  therefrom  are  estopped  to  assert  any  right  to  injure 
or  destroy  the  canal.  Crescent  Canal  Co.  v.  Montgomery, 
143  Cal.  248,  76  P.  1032. 

Public  use.  Sec.  i  of  Art.  XIV  of  the  Constitution  of 
California  and  the  Act  of  Mch.  12,  1885,  declaring  that 
"The  use  of  all  water  appropriated  for  sale,  rental,  or  dis- 
tribution" is  a  public  use  does  not  mean  that  all  water  which 
is  distributed  among  a  number  of  persons  is  thereby  de- 
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voted  to  a  public  use.     Hildreth  v.  Montecito  Water  Co., 
139  Cal.  22,  72  Pac.  Rep.  395. 

Artesian  belt.  The  owners  of  wells  sunk  to  the  water 
of  an  artesian  belt  which  has  risen  and  flowed  upon  their 
lands  for  twenty  years  and  has  been  used  by  them  for  do- 
mestic and  irrigation  purposes  are  entitled  to  an  injunction 
restraining  the  defendant  from  drawing  off  the  water  from 
the  belt  and  diverting  it  for  the  use  of  persons  at  a  dis- 
tance, to  the  irreparable  injury  of  the  plaintiff.  Katz  v. 
Walkinshaw,  141  Cal.  116,  70  Pac.  Rep.  663,  74  Pac.  Rep.  766. 

Sec.  306.  Actions — Equitable  relief.  The  proper  relief 
to  grant  one  whose  irrigation  rights  have  been  unlawfully 
interfered  with  by  a  defendant  who  has  crossed  plaintiff's 
canal  with  a  lateral  intended  to  bring  water  to  his  land 
from  another  canal,  is  by  injunction  proceedings,  not  by  an 
action  at  law.  Castle  Rock  Irrigation,  Canal  &  Water 
Power  Co.  v.  Jurisch,  67  Neb.  377,  93  N.  W.  690.  Persons 
who  have  appropriated  water  for  irrigation  purposes  pur- 
suant to  law,  and  continued  the  use  of  the  water  under  such 
appropriation  for  more  than  seven  years,  cannot  be  enjoined 
from  the  continued  use  of  such  right  by  a  lower  riparian 
owner  whose  mill  privilege  may  be  injured  thereby.  His 
remedy,  if  any,  is  an  action  for  damages.  Cline  v.  Stock, 
(Neb.  1905),  102  N.  W.  Rep.  2665,  affirming,  on  re- 
hearing, (Neb.  1904),  98  N.  W.  Rep.  454.  Where 
a  lower  appropriator  is  adversely  affected  by  subsequent 
appropriations  of  an  upper  owner  the  former  may  bring  a 
suit  in  equity  to  determine  the  rights  of  all  claimants  to 
use  of  the  water,  and  to  quiet  his  title  thereto,  in  which  the 
damages  to  riparian  rights  may  be  ascertained,  and  due 
compensation  awarded,  but  he  must  offer  to  do  equity  by 
paying  any  proper  damages  accruing  to  other  riparian 
rights  from  his  appropriation.  McCook  Irrigation  & 
Water  Power  Co.  v.  Crews  et.  al.  (Neb.  1903),  96  N.  W.  996. 

Evidence  considered  in^  an  action  to  restrain  obstruc- 
tion of  the  flow  of  water.  Town  of  Suisun  v.  De  Frietas, 
142  Cal.  350,  75  P.  1092.  Evidence  sufficient  to  sustain  an 
award  of  48  inches  of  water.  Harrington  v.  Demaris, 
(Ore.  1904),  77  P.  603.  Where  one  asserts  a  priority 
to  the  water  of  a  ditch  it  is  necessary  to  show  in  detail  the 
facts  concerning  such  priority — ^the  dates  of  appropriations, 
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and  the  amount  of  water  to  which  parties  are  entitled  be- 
fore a  decree  settling  the  rights  of  the  parties  can  be  en- 
tered. Farmers  High  Line  Canal  &  Reservoir  v.  White, 
32  Colo.  114,  75  P.  415.  A  decree  granting  water  rights 
cannot  be  ordered  on  mere  proof  of  the  amount  of  land 
irrigated  by  the  respective  parties,  but. the  evidence  must 
further  show  the  amount  of  water  used  by  either  party. 
Lost  Creek  Irr.  Co.  v.  Rex,  26  Utah  485,  73  P.  660. 

Pleadings  in  an  action  to  recover  because  of  depriva- 
tion of  water  for  irrigating  considered.  Flannery  v.  Camp- 
bell, 29  Mont.  246,  75  P.  1 109.  Complaint  in  an  action  to 
enjoin  diverting  of  water  upon  land  considered  and  held 
insufficient  as  not  showing  that  the  defendants  were  not 
upper  riparian  owners  and  entitled  to  have  water  leave 
their  lands  in  its  accustomed  channel.  Campbell  v.  Flan- 
nery, 29  Mont.  246,  74  P.  450.  A  petition  by  a  lower 
riparian  owner  for  an  injunction  to  restrain  the  diversion 
of  water  by  upper  owners,  alleging  that  the  defendants 
have  been  maintaining  "dams  and  ditches  and  other  appli- 
ances" for  seven  years,  by  means  of  which  they  have  di- 
verted water  for  irrigation  purposes,  is  bad  on  demurrer, 
as  the  allegations  are  consistent  with  the  lawful  use  of  the 
water  by  the  defendants.  Cline  v.  Stock,  (Neb.  1905),  102 
N.  W.  Rep.  265,  affirming,  on  rehearing,  (Neb.  1904), 
98  N.  W.  Rep.  454.  In  an  injunction  suit  to  restrain  diver- 
sion of  tributary  waters  by  an  appropriator  defences  of 
appropriation,  license  of  another  and  laches  should  be 
raised  by  answer  and  are  not  ground  for  demurrer.  Og^lvy 
Irrigating  and  Land  Co.  v.  Insinger  (Colo.  1904),  75  P.  598. 

Decree.  A  decree  giving  a  party  certain  rights  at  high 
water  only  must  state  the  date  when  the  high  water  is 
deemed  to  begin,  or  it  will  be  set  aside  for  indefiniteness. 
Lost  Creek  Irr.  Co.  v.  Rex,  26  Utah  485,  73  P.  660.  Con- 
struction of  a  decree  of  apportionment.  Harrington  v.  De- 
maris  (Ore.  1904),  yy  P.  603. 

Practice,  Where  a  district  court  has  jurisdiction  over 
an  action  concerning,  water  rights  the  failure  of  a  plaintiff 
to  object  in  the  trial  court  that  the  facts  in  an  answer  of 
counterclaim  did  not  constitute  a  proper  counterclaim  con- 
stituted a  waiver  of  his  objection  thereto.  Ennor  v.  Raine, 
27  Nev.  178,  75  P.  I. 

Appeal.    Mont.  Code  Civ.  Proc,  §  2214,    giving    right 
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of  appeal  in  actions  condemning  rights  o£  way  for  wat<er 
ditches  as  in  other  cases»  precludes  a  resort  to  certiorari.  State 
ex.  rel.  Davis  v.  Dist.  Court,  29  Mont,  153,  74  P.  200.  The 
statute.  Mills'  Ann.  St  §  2432,  which  provides  that  proof  of 
service  of  notice  of  appeal  in  suits  to  establish  priority  of  irri- 
gation rights  must  be  filed  within  sixty  days  after  the  appeal  is 
allowed  and  if  not  so  filed  the  Supreme  Court  shall  upon  mo- 
tion after  default  in  filing  such  proof  and  before  such  proof 
shall  be  filed  dismiss  the  appeal  is  mandatory  and  the  Supreme 
Court  has  no  power  to  extend  the  time  for  filing  proof.  Baer 
Bros.  Land  &  Cattle  Co.  v.  Wilson  (Colo.  1904),  jy  Pac,  :?4S» 
Parties.  In  a  suit  by  consumers  to  restrain  a  corpora- 
tion from  compelling  them  to  pro  rate  the  stockholders  of  such 
corporation,  the  stockholders  are  necessary  parties  when 
they  can  reasonably  be  made  such.  Farmers  High  Line  Canal 
&  Reservoir  Co.  v.  White,  32  Colo.  114,  75  P.  415. 

Sec  307.  Irrigation  companies.  Oregon  Laws  1895,  p. 
13,  with  regard  to  irrigation  companies  construed.  Little 
Walla  Walla  Irr.  Dist.  vs.  Preston  (Ore.  1904),  78  Pac. 
982.  Rights  of  stockholder  in  a  water  company  to  water 
for  irrigation  purposes  determined.  Richey  v.  East  Redlands 
Water  Co.,  141  Cal.  221,  74  P.  754.  Utah  Revised  Statutes, 
1898,  section  3588,  as  amended  by  Sess.  Laws  1901,  p.  19,  c. 
25,  which  grants  the  right  of  eminent  domain  "in  behalf  of 
the  following  public  uses — roads,  railroads,  tramways,  tun- 
nels, ditches,  flumes,  pipes  and  dumping  places  to  faciliate 
the  milling,  smelting,  or  other  reduction  of  ores,  or  the  work- 
ing of  mines"  construed  and  held  constitutional.  Highland 
Boy  Gold  Mining  Co.  v.*  Strickley,  28  Utah  215,  78  Pac.  296. 
If  the  persons  owning  rights  to  take  water  from  a  common 
stream  or  source  "see  fit  to  form  a  corporation  and  delegate 
to  such  corporation  the  work  of  making  the  diversion  and  dis- 
tribution, and  of  constructing  and  keeping  in  repair  the 
dams  and  conduits,  reserving  to  themselves  their  rights  in 
the  water,  they  do  not  thereby  dedicate  or  appropriate  to 
public  use  the  water  thus  reserved  and  used  by  them.  The 
corporation  becomes  merely  their  agent  for  the  purpose  of 
serving  their  several  interests,  so  far  as  they  may  be  served 
by  a  common  system  of  works,  the  water  remaining  the  sub- 
ject of  individual  ownership  and  private  use  as  before." 
Hildreth  v.  Montecito  Creek  Water  Co.,  139  Cal.  22,  72  Pac. 
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Rep.  395.  In  a  suit  against  a  water  company  to  restrain  it 
from  shutting  off  the  water  supply  from  premises  within  its 
district  which  had  for  a  long  time  been  supplied  with  water 
from  its  system  there  was  no  allegation  in  the  complaint  that 
the  company  controlled  the  source  of  supply  or  had  dedicated 
it  to  public  use.  It  was  therefore  held,  on  demurrer,  that  it 
must  be  assumed  that  other  persons  owned  and  controlled  the 
water  and  that  the  defendant  company  was  in  control  only 
of  the  means  of  distribution  to  the  plaintiff's  premises.  The 
complaint  was,  for  this  reason,  defective.  Hildreth  v.  Mon- 
tecito  Creek  W.  Co.,  139  Cal.  22,  72  Pac.  Rep.  395. 

Sec.  308.  Transfer  and  abandonment  of  rights — 
Transfer.  Users  of  water  from  a  ditch  or  canal  acquire 
such  a  property  right  as  they  may  sell  and  transfer.  Hard  v. 
Boise  City  Irrigation  and  Land  Co.  (Idaho  1904),  76  P. 
331.  The  sale  of  a  ditch  and  water  right  must  be  by 
deed  and  a  verbal  sale  confers  no  title  on  the  vendee  but 
makes  the  interest  conveyed  publici  juris  and  open  to  ap- 
propriation. Griseza  v.  Terwilliger,  144  Cal.  456,  77  Pac. 
Rep.  1034.  Where  one  cotenant  of  water  rights  agreed  to 
transfer  to  an  adjoining  owner  an  interest  in  said  water  rights 
in  consideration  of  his  assistance  in  constructing  a  dam  he 
would  not  confer  any  greater  interest  than  was  commensurate 
with  his  own  estate.  Beers  v.  Sharpe,  44  Or.  386,  75  P.  717. 
Rights  conveyed  in  an  irrigating  ditch  by  forclosure  of  a 
mortgage  of  one  tract  of  land  "together  with  the  right,  title 
and  interest  in  apd  to  the  ditch  thereon"  where  the  ditch  is 
used  in  the  irrigation  of  two  tracts.  ^Farm  Investment  Co.  v. 
Gallup  (Wyo.  1904),  76  P.  917. 

Abandonment  of  rights.  The  failure  of  an  owner  of 
shares  in  an  irrigation  ditch  to  make  repairs  or  contribute 
towards  repairs  or  the  fact  that  for  some  years  he  did  not  use 
his  share  of  the  water  and  during  one  year  used  none  at  all 
do  not  show  an  abandonment  of  water  rights.  An  abandon- 
ment occurs  when  the  party  in  possession  deserts  the  property 
without  an  intention  to  reclaim  it,  and  such  intention  is  not 
shown  by  mere  nonuser  or  failure  to  maintain  it.  Butter- 
field  V.  O'Neill,  19  Colo.  App.  7,  72  Pac.  807.  Where  an 
owner  of  a  water  right  has  it  taken  from  him  wrongfully  and 
thereby  abandons  the  lands  irrigated  by  it  he  abandons  also 
so  much  of  the  water  right  as  is  needful  for  irrigating  such 
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land  together  with  the  right  of  way  used  to  convey  such 
water  and  the  subsequent  acquisition  of  lands  in  the  vicinity 
in  the  absence  of  proof  of  intention  to  acquire  at  the  time  of 
appropriation  the  water  right  will  not  restore  the  right  of 
way  or  the  appropriation.  Rutherford  v.  Lucerne  Canal  and 
Power  Co.  (Wyo.  1904),  75  Pac.  445.  Where  an  ir- 
rigation ditch  was  enlarged  and  carried  across  a  slough  by 
the  plaintiffs  and  an  original  appropriator  at  the  time  stated 
that  he  did  not  need  the  water  from  the  slough  and  did  not 
attempt  to  divert  any  water  therefrom  until  the  diversion 
complained  of,  such  facts  warrant  a  finding  that  it  was  the 
intention  of  the  parties  that  the  waters  of  the  slough  should 
belong  to  the  plaintiffs.  McPhee  v.  Kelsey,  44  Ore,  193,  74 
P.  401.  Evidence  of  a  parol  sale  of  an  interest  in  a  ditch  and 
water,  with  declaration  on  the  part  of  the  vendor  that  he  had 
no  interest  therein^  is  admissible  to  show  an  abandonment  of 
the  water  rights.  Griseza  v.  TerwilHger,  144  Cal.  456,  17 
Pac.  Rep.  1034. 

Sec.  309.  Statutes — ^Regulating  irrigation  and  irriga- 
tion districts.. 

California,  The  United  States  is  given  the  right  to 
lower  the  water  in  certain  lakes  for  the  purpose  of  ir- 
rigation by  Cal.  St.  1905,  Ch.  6.  Section  78  of  an  act  estab- 
lishing irrigation  districts  approved  Mch.  31,  1897,  is  amended 
by  Cal.  St.  1905,  Ch.  33.  California  Act  March  11,  1893  (Stat. 
^893,  p.  17s,  c.  148),  Irrigation  districts,  declared  uncon- 
stitutional. Merchants  Nat.  Bank  v,  Escondido  Irr.  Dist, 
144  Calif.  329,  77  P.  937. 

Colorado.  A  general  system  of  irrigation  is  established 
by  Col.  Laws  1903,  Chs.  122-130;  amending  Qi.  87  of  the 
Laws  of  1901  and  an  Act  of  April  4,  1887.  Proceedings  for 
the  determination  of  rights  to  water  for  irrigation  purposes 
arc  regulated  in  certain  particulars  by  Col.  Laws  of  1905,  Ch. 
112.  The  organization  and  direction  of  Irrigation  Districts 
is  provided  for  by  Col.  Laws  1905,  Ch.  113.  The  directors  of 
Irrigation  Districts  are  given  power  to  condemn  lands  for 
the  construction  of  their  works  by  Col.  Laws  of  1905,  Ch.  113, 
Sec.  26. 

Idaho.  A  general  system  of  irrigation  is  provided  by 
Idaho  Laws  of  1903,  p.  150. 

Nebraska.    Sec  45  of  Art,  2  of  Ch.  93a,  Complied  St. 
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1901,  relating  to  the  appropriation  of  water  for  irrigation 
and  the  settlement  of  claims  for  damages  due  to  such  taking, 
is  amended  by  Neb.  Laws  of  1903,  ch.  119.  Sects.  52  and  56 
of  Ch.  93a,  Art.  2,  Compiled  St.  1901,  relating  to  outlets  of 
irrigation*  ditches  and  reservoirs  are  amended  by  Neb.  Laws 
of  1903,  Ch.  120.  Sects.  6822,  6825,  and  6831,  of  Cobbey's 
Annotated  Statutes  of  Nebraska,  1903,  relating  to  the  or- 
ganization of  irrigation  districts  are  amended  by  Neb.  Laws 
of  1903,  Chs.  165  and  166.  For  a  full  discussion  of  Nebraska 
irrigation  laws,  especially  the  irrigation  act  of  1895,  see 
Crawford  Company  v.  Hathaway,  67  Neb.  325,  93  N.  W. 
781.  Neb.  Comp.  St.  1903,  §  5,  Art  i,  Ch.  93a,  construed  and 
applied — right  to  extend  ditch  and  change  use  of  water. 
Farmers'  &  Merchants'  Irr.  Co.  v.  Gothenburg  Water  Power 
&  Irr.  Co.  (Neb.  1905),  102  N.  W.  Rep.  487. 

Nevada.  The  construction  and  administration  of  irriga- 
tion works  are  provided  for  by  Nev.  Laws  of  1903,  Ch.  4.  An 
act  providing  for  irrigation  works,  approved  FeK  16,  1903, 
is  amended  in  various  details  by  New  Laws  of  1905,  Chs.  46 
and  91.  Assistance  is  given  the  U.  S.  Reclamation  Service 
in  the  construction  of  irrigation  works  by  Nev.  Laws  of  1905, 
Ch.  64. 

New  Mexico.  A  general  irrigation  law  is  contained  in 
N.  Mex.  Laws  of  1905,  Ch.  102. 

North  Dakota.  The  irrigation  code  of  North  Dakota 
is  contained  in  Laws  of  1905,  Ch.  34. 

Oklahoma.  The  general  subject  of  irrigation  is  covered 
by  Ok.  Laws  of  1905,  Ch.  21. 

Oregon.  The  appropriation  of  water  for  irrigation  is 
regulated  by  Ore.  Laws  of  1905,  Ch.  228. 

South  Dakota.  A  state  irrigation  code  is  provided  by 
S.  D.  Laws  of  1905,  Ch.  132. 

Texas.  Revised  Statutes  1895,  Act  642,  sub-division 
23;  revised  Statutes  1895,  Act  704,  sub-division  7;  revised 
Statutes  1895,  P-  23,  c.  21,  section  4;  revised  Statutes  1895, 
p.  23,  c.  21,  section  12,  p.  24;  revised  Statutes  1895,  p.  21,  c 
21,  with  regard  to  the  organization  of  irrigation  composi- 
tions and  granting  them  the  right  of  eminent  domain  were 
held  valid.  Borden  v.  Trespalacios  Rice  &  Irrigation  Co.,  98 
Tex.  494,  86  S.  W.  II.  The  operation  of  the  irrigation  re- 
clamation Act  of  Congress  is  authori2ed  by  Tex.  Laws  of  1905, 
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Ch.  loi.    The  organization  and  government  of  irrigation  dis^ 
tricts  is  provided  for  by  Tex.  Laws  of  1905,  Ch,  122. 

Utah.  Provisions  for  regulating  water  rights  and  estab- 
lishing a  system  of  irrigation  are  contained  in  Utah  Laws  of 
1903,  Ch.  100.  Ch.  100,  Laws  of  1903,  is  repealed  and  a  gen- 
eral scheme  for  regulating  water  rights  and  supplying  a  sys- 
tem of  irrigation  is  provided  by  Utah  Laws  of  1905,  Ch.  108. 
Rights  of  way  over  state  lands  for  ditches,  tunnels  and  tele- 
phone and  transmission  lines  are  granted  to  the  U.  S.  and  sale 
of  such  lands  provided  for  by  Utah  Laws  of  1905,  Ch.  115. 

Washington.  Sec.  26  of  an  Act  Relating  to  Irrigation, 
approved  Mch.  4,  1890,  is  amended  by  Wash.  Laws  of  1903, 
Ch.  53.  The  irrigation,  improvement  and  sale  of  lands  granted  , 
to  the  state  are  provided  for  by  Wash.  Laws  of  1905,  Ch.  61. 
The  appropriation  of  state  waters  for  irrigation  purposes  is 
provided  for  by  Wash.  Laws  of  1905,  Ch.  88. 

Irrigation  districts.  Where  at  the  time  of  the  organi- 
zation of  an  irrigation  district  certain  land  belonged  to  the 
United  States  and  was  not  represented  in  the  organization  of 
the  district  by  any  person  authorized  to  vote  for  or  against 
this  organization,  which  land  is  subsequently  sold  to  a  private 
party,  such  land  is  not  liable  on  account  of  irrigation  bonds. 
Nevada  National  Bank  v.  Poso  Irrigation  District,  (Okl. 
^903),  73  Pac.  1056.  The  statutory  remedy  for  detach- 
ing lands  from  an  irrigation  district  does  not  apply  to  non-ir- 
rigable lands,  and  the  owners  of  such  lands  may  maintain  a 
petition,  setting  forth  that  their  lands  are  swampy  and  unfit 
for  irrigation  and  praying  that  the  lands  be  detached  and 
the  levy  and  collection  of  taxes  for  irrigation  restrained.  An- 
drews V.  Lillian  Irrigation  Co.  (Neb.  1903),  97  N.  W. 
Rep.  336;  reversing,  on  rehearing,  former  opinion  re- 
ported in  92  N.  W.  Rep.  612.  Under  I.  Ballinger's  Ann. 
Codes  and  Statutes  of  Washington,  §  4166,  providing  for  a 
petition  for  the  organization  of  an  irrigation  district  "when- 
ever fifty  or  a  majority  of  the  holders  of  title  so  desire/'  a 
number  below  fifty  may  be  sufficient  when  they  constitute  a 
majority.  Rothchild  Bros.  v.  RoUinger,  32  Wash,  307,  73  P. 
367.  When  fifty  is  not  a  majority  fifty  signers  are  necessary. 
In  re  Central  irrigation  Pistrict,  117  Bal.  382,  49  P.  354- 
California  Statutes  1891,  p.  244,  c.  171,  section  18,  subd.  2, 
with  regard  to  irrigation  districts  construed  and  it  was  held 
that  an  old  map  of  the  district  was  admissible  to  prove  the 
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location  of  land  described  in  a  deed  for  non-payment  of  the 
irrigation  assessment.  Best  v.  Wohlford,  144  Cal.  733,  78 
Pac.  29. 

Idaho.  Sess.  Laws  1903,  p.  165  in  regard  to  the  is- 
suance of  irrigation  bonds — construed.  Pioneer  Irr.  Dist  v* 
Campbell  (Idaho  1904),  JJ  Pac.  328. 
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Sec,  310,  Notice  of  sale.  Art.  2366  of  the  Rev.  Civil 
Statutes  of  1895  is  amended  and  Art.  2367  repealed  by  Tex. 
Laws  of  1903,  ch.  *JT^  fixing  the  manner  of  advertising  sales 
of  real  estate  under  execution.  Sec.  3  of  an  act  of  Mch.  8, 
1899,  relating  to  notice  of  sales  of  property  under  execution, 
is  amended  by  Wash.  Laws  of  1903,  ch.  179.  Where  testator 
leaves  property  to  his  daughters  for  life,  remainder  to  their 
children,  with  a  remainder  over  to  his  and  their  heirs  at  law 
in  case  of  their  death  without  issue,  held,  that  where  after  his 
death  such  daughters  and  their  descendants  institute  pro- 
ceedings for  a  sale  of  the  land,  such  sale  appearing  necessary 
and  advisable,  making  parties  all  persons  to  whom  the  prop- 
erty would  descend  if  the  daughters  should  now  die  without 
leaving  children  or  the  issue  of  children,  and  seeking  to  make 
all  other  persons  with  contingent  interest  parties  to  the  action 
by  the  appointment  by  the  court  of  a  guardian  ad  litem,  held. 
that  Laws  1903,  c.  99,  §  72,  are  sufficiently  compHed  with  and  it 
is  not  necessary  that  personal  service  of  summons  should  be 
secured  upon  all  persons  who  might  become  interested  on  the 
happening  of  remote  contingencies.  Hodges  et.  al.  v.  Lips- 
comb et.  al.,  133  N.  C.  199,  45  S.  E.  556. 

Sec.  311.  Title,  rights  and  liabilities  of  purchaser  or 
bidder.  The  rights,  remedies,  duties  and  liabilities  of  pur- 
chasers of  real  estate  at  judicial  sales  are  defined  by  Pa.  Laws 
of  1905,  No.  178.  An  accepted  bidder  at  a  decretal  sale  whose 
bond  for  the  purchase  money  is  accepted,  is  vested  with  the 
equitable  title  to  the  land  and  is  liable  for  taxes  upon  it  under 
the  Kentucky  Statutes  (St.  1899,  §§  4023,  4052).  Bond  v. 
Brands,  Trustee,  115  Ky.  632,  74  S.  W.  673.  An  order  of 
court  directing  parties  in  receivership  proceeding^  to  convey 
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property,  the  title  to  which  they  hold,  will  not  require  them  to 
warrant  such  title;  only  the  title  they  actually  have  is  re- 
quired to  be  passed.  C3rpress  Lumber  &  Shingle  Co.  v.  Tul- 
lar  &  Wilson  et.  al.  (Ark.  1904),  84  S.  W.  490.  A 
purchaser  of  property  at  a  receiver's  sale  is  entitled  to  a  de- 
duction from  the  agreed  price,  on  account  of  failure  of  title 
to  part  of  the  land  sold  in  such  proportion  as  the  actual  value 
of  that  part  bears  to  that  of  the  entire  property  he  purchases ; 
the  total  price  having  been  unjustly  enhanced  to  this  amount 
by  the  inclusion  of  such  property.  Cypress  Lumber  & 
Shingle  Co.  v.  TuUar  &  Wilson  et.  al.  (Ark.  1904),  84 
S.  .W.  490.  Where  a  prior  judgment  creditor  is  made  a 
party  to  a  foreclosure  proceeding  by  a  mortgagee  who  took 
his  mortgage  subsequent  to  the  judgment  lien,  and  the  sale 
was  decreed  for  the  satisfaction  of  both  the  mortgage  and  the 
judgment  lien,  the  purchaser's  title  is  not  restricted  to  a  mere 
right  to  redemption  under  the  mortgage.  Thompson  v. 
Hemenway,  (111.  1905),  75  N.  E.  Rep. 

Where  a  bidder  at  a  judicial  sale  refuses  to  accept  the 
property,  and  the  commissioners,  electing  to  treat  his  bid 
as  a  nullity;  resells  for  a  less  sum  and  the  second  sale  not  be- 
ing objected  to  is  confirmed,  the  first  purchaser  cannot  be  held 
liable  for  the  difference  between  his  own  bid  and  the  sum 
realized  at  the  second  sale.  Cowper  v.  Weaver's  Admr.  (Ky. 
I904),84S.  W.  323. 

Sec.  312.  Title  passed  by  sale—Priority  of  liens- 
Division  of  proceeds. 

What  covered  by  sale.  Where  a  petition  to  enforce  a 
seller's  lien  and  a  deed  subsequent  to  the  judgment  correctly 
described  the  property  as  a  house  and  lot  and  two  adjoining 
vacant  lots,  and  the  court  thereon  decreed  that  both  vacant 
lots  and  the  house  and  lot  should  be  sold  together,  but  the 
judgment  simply  described  by  metes  and  bounds  the  house  and 
lot,  it  was  held  that  all  records  must  be  read  together  and  that 
by  so  doing  it  was  clear  that  the  entire  tract  was  conveyed  by 
the  deed,  not  merely  the  house  and  lot.  Ford  v.  Azbill  (Ky. 
190S),  85  S.  W.  217. 

The  sale  by  a  sheriff,  under  execution,  of  real  estate, 
which  is  exempt  as  a  homestead,  conveys  no  estate  or  title  to 
the  purchaser,  and  the  officer  making  such  sale  is  not  liable 
to  the  owner  in  an  action   for  damages,  except,   perhaps. 
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for  costs  incurred  in  removing  the  apparent  cloud  upon  the 
title.    Johnson  v.  Twichell  (N.  D.  1905),  103  N.  W.  318. 

Priority  of  liens.  It  was  held  that  a  receiver's  sale 
of  land  does  not  cut  off  the  lien  of  a  judgment  obtained  be- 
fore the  sale  where  the  plaintiff  is  a  stranger  to  the  proceed- 
ings in  which  the  receiver  was  appointed  and  the  sale  or- 
dered. Denny  v.  Broadway  Nat.  Bank,  118  Ga.  221,  44  S. 
E.  982.  Under  N.  D.  Comp.  Laws,  §§  3293,  3294,  4897,  a 
purchaser  of  real  estate  at  a  sheriff's  sale  under  attachment 
proceedings  acquires  no  title  as  against  one  claiming  under  a 
deed  delivered  before  the  levy  of  the  attachment,  but  recorded 
after  the  attachment  and  before  the  judgment.  Leonarc^  v. 
Fleming  (N.  D,  1905),  102  N.  W.  Rep.  308. 

Division  of  proceeds.  A  judicial  sale  of  decedent's 
land  necessary  for  the  payment  of  his  debt,  is  not  invalid 
though  the  court  allows  the  widow  in  purchasing  to  pay  the 
purchase  price  out  of  her  unpaid  allowance  for  dower  in  the 
personalty.  Washington  et.  al.  v.  Govan  et.  al.,  (Ark. 
1905  )>  84  S.  W.  792.  Where  lands  are  devised  to  be 
divided,  upon  the  death  of  testator's  son  per  stirpes  among 
his  descendants  then  living,  and  the  lands  are  subsequently 
sold  at  judicial  sale,  some  of  the  son's  children  being  minors 
and  some  adults,  it  is  error  to  order  the  payment  into  court  of 
part  of  the  proceeds  for  the  benefit  of  the  minor  children  as 
their  interests  are  contingent,  but  such  interests  should  have 
been  protected  by  the  former  judgment.  Bullock  et.  al.  v. 
Bullock  et.  al.,  (Ky.  1905),  84  S.  W.  728. 

Sec.  3x3.  Setting  aside  sale — Irregularities — ^Effect  of 
invalidating  sale  on  rights  of  purchaser. 

Presumption  of  regularity.  It  was  held  that  the  "report 
of  sale  and  decree  of  confirmation  are  prima  facie  evidence  that 
the  land  was  sold"  and  place  the  burden  of  proof  of  the  con- 
trary on  one  who  attacks  the  sale.  Du  Hadaway  v.  Driver 
(Ark.  1905),  86  S.  W.  807.  Where  a  sheriff  reports  in  his  re- 
turn that  he  levied  the  execution  upon  the  land,  appointed 
appraisers  who  appraised  the  land  and  advertised  the  sale  by 
written  notice,  it  was  held  that  after  9  years  it  would  be  pre- 
sumed that  he  acted  as  the  law  required.  White  v.  Laurel 
Land  Co.  (Ky.  1904),  82  S.  W.  571. 

IVhen  objections  to  be  made.  Objections  to  appraisal 
on  a  judicial  sale  must  be  made  with  reasonable  certainty  and 
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prior  to  the  sale  to  be  available  in  proceeding  to  set  aside  the 
sale.  Union  Savings  Bank  v.  Lincoln  Normal  University, 
(Neb.  1903),  93  N.  W.  408,  The  fact  that  no  appraisement 
was  made  of  land  before  a  judicial  sale  must  be  taken 
advantage  of  by  objections  filed  to  the  allowance  by  the  court 
of  the  report  stating  the  sale  and  cannot  be  relied  on  in  later 
proceedings  by  appeal.  Gearitt  v.  Mounty  (Ky.  1905),  87  S. 
W.304. 

Irregularities.  The  fact  that  a  commissioner  to  sell 
lands  was  appointed  in  vacation  does  not  make  the  sale  void 
when  it  did  not  appear  that  any  injury  was  suffered  from  such 
irregularity  although  it  be  conceded  that  the  chancellor  had 
no  authority  to  appoint  during  vacation.  Sawyer  v.  Hentz, 
(Arkansas  1905),  85  S.  W.  776.  A  judgment  appointing 
a  receiver  to  wind  up  the  affairs  of  a  corporation  and  to  sell 
its  real  estate  is  not  void  because  it  does  not  describe  the  real 
estate  and  the  purchaser  will  not  be  relieved  if  the  proceedings 
m  the  conduct  of  the  sale  were  regular.  Thompson  v.  Brown- 
lie,  (Kentucky  1903),  76  S.  W.  Rep.  172.  Virginia  Code 
1887,  sections  3398-3402,  with  regard  to  judicial  sales  by 
special  commissioners  construed  and  it  was  held  that  a  pur- 
diaser  was  not  protected  unless  "there  was  appended  to  the 
advertisement  of  the  sale  at  which  he-  purchased  the  certi- 
cate  of  the  clerk  showed  that  the  bond  required  *  *  *  had 
been  given.  Tompkins  v.  Dyerle,  102  Virginia  219,  46  S.  E. 
300.  Judges  Cardwell  and  Harrison  dissented.  Although 
Ballinger's  Ann.  Codes  and  St.  §  5132,  creates  a  lien  against 
the  realty  of  a  judgment  debtor  by  filing  a  transcript  of  the 
judgment  found  in  another  county,  yet  an  execution  sale 
based  on  such  a  transcript  is  void.  Humphries  v.  Sorenson, 
33  Wash.  563,  74  P.  690. 

Curative  statutes.  Judicial  sales,  in  cases  where  more 
than  six  years  have  elapsed  since  the  recovery  of  the  judg- 
ment, and  where  certain  informalitiees  exist,  are  made  valid  by 
N.  J.  Laws  of  1904,  Ch.  38.  Sale  of  real  estate  upon  writs  of 
levari  facias  awarded  upon  judgments  on  writs  of  scire  facias 
sur  mortgage  are  validated  by  Pa.  Laws  of  1905,  No. -155. 

Fraud.  Where  owners  of  property  sold  at  judicial  sale 
were  lulled  into  allowing  the  property  to  be  bought  for  much 
less  than  its  real  value  by  the  purchaser's  promise  or  repre- 
sentation that  they  should  have  a  chance  to  redeem  it,  and 
owing  to  the  statute  of  fraud  the  promise  could  not  be  en- 
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forced  against  the  purchasers,  the  latter  cannot  continue  to 
keep  the  property.  Fairey  et.  al.  v.  Kennedy  et.  al.  (S. 
C.  1904),  47  S.  E.  138.  Equity  will  enjoin  the  sale  of 
real  estate  under  an  order  of  the  probate  court  where  the 
order  was  obtained  by  fraud  and  without  notice  to  the  ag- 
grieved party.    Demaris  v.  Barker,  33  Wash.  200,  74  P.  362. 

Inadequacy  of  price.  An  appHcation,  in  proceedings 
for  partition,  to  set  aside  a  sale  of  the  land  in  question  because 
it  sold  for  much  less  than  its  real  value  will  not  be  granted  if 
the  sale  was  advertised  extensively,  took  place  in  the  presence 
of  a  crowd,  in  which  were  persons  of  means,  seven  or  eight 
of  whom  took  part  in  the  bidding.  Bethea  v.  Bethea,  136 
Ala.  584,  34  So.  28. 

Special  agreements.  A  sale  made  by  a  conservatrix 
under  an  order  of  the  court,  all  the  proceedings  being  regular 
in  fomi,  is  not  colorable  because  she  makes  an  agreement 
with  the  purchaser  for  the  borrowing  of  money  and  the  re- 
conveyance of  the  property  to  the  estate,  but  passes  to  the 
purchaser  a  valid  title.  Madison  v.  Madison,  206  111.  534, 
69  N.  E.  Rep.  625.  Agreements  for  stilling  the  bidding  at 
judicial  sales,  though  in  general  denounced  by  the  law  as 
contrary  to  public  policy,  will  not  be  so  construed  when  all 
interested  parties  consent  thereto;  hence  where  such  agree- 
ment is  made  by  a  judgment  creditor  with  two  of  ^several  co- 
heirs acting  for  all  the  others,  the  object  being  to  secure  all 
the  heirs  time  for  redemption,  the  agreement  will  be  sus- 
stained.  Fairey  et.  al.  v.  Kennedy  et.  al.  (S.  C.  1905),  47  S. 
E.  138. 

Effect  of  invalidating  sale  on  rights  of  purchaser. 
Where  a  judicial  sale  is  declared  invalid,  the  purchaser  is  to 
be  repaid  the  purchase  price  with  interest  and  be  compensated 
for  lasting  and  valuable  improvements  which  have  enhanced 
the  value  made  by  him  while  under  the  bona  fide  belief  that 
the  land  was  his,  but  he  is  to  be  charged  with  a  fair  rental 
for  the  time  he  has  been  in  interest  to  be  determined  by  the 
interest  on  the  purchase  price  and  on  the  value  of  the  im- 
provements taken  together.  Hall  v.  Dineen  (Ky.  1904), 
83  S.  W.  120.  The  effect  of  a  reversal  of  a  judgment  under 
which  real  estate  was  sold  is  to  entitle  the  party  whose  prop- 
erty was  sold  to  a  restitution  thereof,  and  this  right  is  not 
effected  by  an  order  for  a  new  trial.  Holly  v.  Gibbons,  177 
N.  Y.  401,  69  N.  E.  Rep.  731.    Under  la.  Code,  §  3796,  one 
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purchasing  of  a  judgment  creditor  a  certificate  of  purchase 
issued  to  such  judgment  creditor  under  an  execution  sale  on 
a  judgment  rendered  by  default  against  a  non-resident  is  not 
to  be  regarded  as  a  bona  fide  purchaser,  and  the  sale  may  be 
set  aside  upon  a  reversal  of  the  original  judgment,  although, 
after  proceedings  have  been  begun  for  a  new  trial,  the  pur- 
chaser obtains  a  sherij9F's  deed.  English  v.  Otis  (la.  1904), 
loi  N.  W.  Rep.  293. 
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Liability  of  landlord  to  tenant  on  account  of  dangerous 
premises,  see  ante,  §  75. 

As  to  oil  and  gas  leases,  see  post,  §  383-387. 

Adverse  possession  as  between,  see  ante,  §  35. 

As  to  recovery  of  rent,  see  that  title. 

Sec.  314.  When  the  relation  exists — Liability  for  use 
and  occupation. 

In  an  action  against  an  estate  to  charge  it  for  rent 
for  the  occupation  of  certain  premises  upon  a  quasi 
contract,  it  was  held  that  if  the  plaintiff  showed  that 
the  defendant's  decedent  occupied  the  premises  with  the 
plaintiff's  consent,  and  the  plaintiff  expected  to  receive  rent 
therefor,  and  from  the  relations  and  conduct  of  the  parties 
the  defendant's  decedent  did  not  have  good  reason  to  be- 
lieve that  he  was  not  to  pay  rent,  the  plaintiff  could  recover, 
although  there  was  no  agreement  as  to  whether  or  not  rent 
should  be  paid.  Such  an  action,  however,  is  subject  to  a  three 
year  statute  of  limitations  and  no  recovery  could  be 
based  on  occupancy  prior  to  three  years  before  suit  was 
brought.  Johnston,  C.  J.,  and  Smith,  J.,  dissented  on  the  law 
as  stated  but  concurred  in  the  decision.  Story  vs.  McCor- 
mick  (Kansas  1904),  78  Pac.  819. 

Where  a  lease  is  given  to  begin  at  a  future  date  and,  be- 
fore the  time  set  for  giving  possession  to  the  lessee  the  owner 
of  the  premises  determines  not  to  give  the  lessee  possession 
and  threatens  to  resist  any  attempt  to  take  possession  the 
lessee  is  not,  before  the  time  set  for  giving  him  possession, 
entitled  to  an  injunction  to  restrain  the  landowner  from  inter- 
fering with  his  attempt  to  take  possession,  his  remedy  being 
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an  action  at  law,  or  a  bill  to  compel  special  performance. 
Forbes  v.  Carl  (la.  1904),  loi  N.  W.  Rep.  100.  To 
sustain  an  action  for  use  and  occupation,  the  relation  of  land- 
lord and  tenant  must  exist  between  the  parties  by  agreement, 
express  or  implied.  Rosenberg  v.  Sprecher,  (Neb.  1905), 
103  N.  W.  Rep.  1045.  Evidence  examined  and  held  not 
to  justify  a  finding  that  the  relation  of  landlord  and  tenant 
existed  between  the  parties.  Smith  v.  Smith,  98  Me.  597, 
57  Atl.  Rep.  999. 

The  relation  of  landlord  and  tenant  so  far  rests  on  con- 
sent to  that  relation  expressly  or  by  implication,  that  a  tres- 
passer cannot  without  his  consent  be  converted  into  a  tenant 
and  thereby  made  liable  to  an  action  for  use  and  occupa- 
tion.   Janouch  v.  Pence  (Neb.  1903),  93  N.  W.  217. 

A  first  mortgagee  who  takes  possession  of  the  mortgaged 
premises  does  not  become  a  tenant  of  subsequent  mortgagees. 
Hatch  V.  Falconer  et.  al.,  67  Neb.  249,  93  N.  W.  172. 

Sec  315,  Estoppel  to  deny  title.  A  lessee  cannot  deny 
the  validity  of  the  title  of  his  lessor.  Owen  v.  Village  of 
Brookport,  208  111.  35,  69  N.  E.  Rep.  952.  It  was  held  that  a 
tenant  cannot  dispute  his  landlord's  title  so  long  as  he  re- 
mains in  possession  for  a  contract  of  lease  is  a  recognition  of 
his  rights.  Harvin  v.  Blackman,  112  Louisiana  24,  36  So. 
213.  The  rule  of  estoppel  of  a  tenant  to  deny  his  landtord's 
title  applies  though  the  latter  was  in  possession,  claiming 
titlo  at  the  time  the  contract  between  the  parties  was  made. 
Willis  V.  Harrell,  118  Ga.  906,  45  S.  E.  794.  In  an  action  of 
forcible  detainer  a  tenant  is  estopped  to  deny  that  the  land- 
lord had  title  when  the  tenant  entered,  as  an  entry  as  tenant 
is  an  irrevocable  acknowledgment  by  the  tenant  of  the  land- 
lord's title  but  if  the  landlord  in  any  way  parts  with  his  title 
during  the  tenancy  the  tenant  is  not  estopped  to  plead  this 
fact  as  a  defense  in  an  action  of  forcible  detainer  by  the  land- 
lord.   Fry  V.  Roman,  67  Kans.  531,  73  Pac.  61. 

It  was  held  that  where  the  landlord  was  described  in  a 
lease  as  "trustee"  he  could  sue  thereon  in  his  own  name  for 
money  loaned  the  tenant  in  accordance  with  its  terms,  and  the 
fact  that  the  money  so  loaned  was  actually  furnished  by  his 
wife  and  daughter  made  no  difference.  "The  tenant  agreed 
to  pay  him  as  landlord,  and  was  bound  by  his  agreement,  nor 
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could  the  tenant  deny  his  title."  Fargason  v.  Ford,  119  Ga. 
343,  46  S.  E.  431. 

A  tenant  may  dispute  his  landlord's  title  where  the  con- 
tract of  tenancy  is  absolutely  prohibited  by  law  and  is  in  direct 
violation  of  the  statute  and  against  public  policy.  So  where  a 
lease  of  Indian  lands  contained  a  provision  that  they  sliould 
not  be  sublet  without  the  approval  of  the  Secretary  of  the 
Interior  and  the  lessee  did  sublet  without  such  approval  it  was 
held  he  had  no  rights  against  the  sublessee  on  his  lease  to  en- 
force compliance  with  a  provision  as  to  division  of  crops, 
Megreedy  v.  Mocklin,  12  Okl.  666,  73  Pac.  293. 

Where  defendant  maintained  that  he  was  not  holding  as 
tenant  but  was  in  possession  under  an  agreement  to  buy,  the 
landlord  may  put  in  evidence  a  lease  signed  by  defendant; 
whereupon  defendant  has  the  burden  of  proving  a  valid  sub- 
sequent agreement,  terminating  the  relation  of  landlord  and 
tenant  and  establishing  that  of  buyer  and  seller.  Bennis  v. 
Allen,  119  la.  160,  93  N.  W.  50. 

Where  land  is  mortgaged  and  then  sold  at  tax  sale  and 
thereafter  the  mortgage  is  foreclosed  and  the  mortgagor 
agrees  to  pay  rent  for  the  privilege  of  remaining  in  possession, 
the  mortgagor  is  estopped  to  deny  the  mortagee's  title,  in 
summary  action  by  the  mortgagee  to  recover  possession  be- 
cause of  non-payment  of  rent;  hence  such  an  action  is  not 
one  in  which  the  title  to  land  is  drawn  in  question  and  may, 
in  Michigan,  be  entertained  by  a  circuit  court  commissioner. 
Meeske  v.  Miller  (Mich.  1904),  loi  N.  W.  Rep.  52. 

Sec.  316.  Estate  for  life.  A  lease  of  agricultural  land 
for  the  term  for  forty  years  or  during  the  natural  life  of  the 
lease  for  a  cash  consideration  of  $200  construed  to  convey  a 
life  estate  and  not  an  estate  for  years  so  as  to  be  void  under 
§  3310  of  Rev.  Codes  declaring  a  lease  of  agricultural  lands 
for  a  longer  perior  than  ten  years  to  be  void.  Wegner  v. 
Lubenow,  12  N.  D.  95,  95  N.  W.  442. 

Sec.  317.  Tenancy  at  will.  One  who  enters  upon  lana 
by  consent  of  the  owner  during  the  pendency  of  negotiations 
for  a  written  lease  which  is  not  actually  executed  is  a  tenant 
at  will.  Carteri  v.  Roberts,  140  Cal.  164,  73  Pac.  818.  One 
entering  into  possession  under  a  written  lease,  void  under  the 
Statute  of  Frauds,  becomes  a  tenant  at  will,  andis  entitled  to 
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luse  and  occupation  until  his  tenancy  at  will  is  terminated  in 
statutory  form.  Goodwin  v.  Clover,  91  Minn,  438,  98  N.  W. 
332.  A  tenant  under  a  parol  lease  for  as  long  as  he  wanted 
is  not  a  tenant  from  year  to  year  because  he  holds  for  more 
than  a  year  but  is  a  tenant  at  will.  Lyons  v.  Philadelphia 
&  R.  Ry.  Co.,  209  Pa.  550,  58  Atl.  924. 

Sec.  318.    Tenancy  from  year  to  year  or  other  period. 

A  tenancy  from  year  to  year  is  not  terminated  by  an  agree- 
ment between  the  parties  that  during  the  next  year  the  tenant 
shall  do  certain  work  about  the  premises,  it  being  under- 
stood that  he  was  to  remain  in  possession ;  such  an  agreement 
is,  at  most,  only  a  modification  of  some  of  the  covenants  of 
the  existing  lease,  so  that  the  existing  tenancy  continued. 
McCaw  V.  Cox  (Nebraska  1904),  103  N.  W.  Rep.  76. 
Evidence  considered  and  held  that  one  who  had  entered  into 
possession  of  lands  under  a  contract  to  purchase  but  had 
failed  to  perform  the  conditions  was  a  tenant  from  month  to 
month  who  having  failed  to  pay  rent  could  be  sued  out  with- 
out notice  under  Gen.  Laws  1896,  c.  269,  §  7.  McCrillis  v. 
Benoit,  26  R.  I.  421,  59  Atl.  108.  It  was  held  that  the  follow- 
ing instruction  to  the  jury  was  correct  and  should  be  given  by 
the  trial  judge:  "The  court  instructs  the  jury  that  if  they 
believe  from  'the  evidence  that  in  June  or  July,  1899,  the 
plaintiff  leased  to  the  defendant  the  premises  in  question  for 
one  year,  commencing  July  24,  1899,  and  that  thereafter  the 
defendant  remained  in  possession  from  that  time  to  the  pres- 
ent, without  any  further  contract,  the  law  converts  the  ten- 
ancy into  a  lease  from  year  to  year,  and  it  can  only  be  deter- 
mined by  the  plaintiff  by  a  notice  in  writing,  given  by  the 
plaintiff  to  the  defendant  ninety  days  before  the  24th  of  July, 
in  any  year.  Baltimore  Dental  Ass'n  v.  Fuller,  loi  Va,  627, 
44S.  E.771. 

Distinguished  from  tenancy  at  will.  Sections  2416, 
2650  and  2652  of  the  South  Carolina  Code  construed  and  it 
was  held  that  where  "payments  were  shown  to  have  been 
made  under  a  parol  lease  of  the  premises  for  a  year,  and  the 
idefendant  simply  continued  in  possession  after  the  termina- 
tion in  law  of  the  lease,  then  the  jury  might  very  properly 
have  contended  that  he  was  a  mere  tenant  at  will — ^while — 
if  the  defendant  remained  in  possession — ^after  the  expiration 
of  one  year  from  the  time  he  entered  thereon  under  a  void 
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lease,  and  while  a  tenant  at  will,  paid  the  rent  that  accrued 
after  the  year  from  the  time  he  first  entered  and  continued 
in  possession — the  jury  might  very  correctly  have  inferred 
that  the  tenacy  at  will  had  been  changed  into  a  tenancy  from 
year  to  year.  Matthews  v.  Hepp  (S.  C.  1903),  44  S.  E. 
577.  Where  the  tenant  under  a  lease  for  one  year  held 
over  upon  the  agreement  with  the  landlord  to  become  a 
'  tenant  by  the  month  entitled  to  one  month's  notice  to  quit,  it 
was  held  that  he  became  a  tenant  frc«n  month  to  month  and 
that  the  provisions  of  Sections  2326,  2295  and  2296,  Ken- 
tucky Statutes  1903,  requiring  a  landlord  to  give  a  tenant  at 
will  or  by  sufferance  one  month's  written  notice  to  quit  did  not 
apply  and  that  the  oral  notice  to  quit  was  sufficient.  J.  N. 
Reccins  &  Bro.  v.  Columbia  Finance  &  Trust  Co.  (Ky.  1905), 
86S.  W.  114. 

Sec.  319.  Tenancy  at  sufferance.  Where  no  time  is 
fixed  for  the  termination  of  a  tenancy,  it  will  be  understood 
to  end  with  the  calendar  year,  and  a  tenant  holding  on  there- 
after without  the  express  or  implied  permission  of  the  land- 
lord becomes  a  tenant  at  sufferance  only  not  entitled  to  notice 
to  quit.  On  the  question  of  tenancy  at  sufferance  the  court 
says:  "It  takes  very  little  to  convert  a  tenancy  at  sufferance 
into  a  tenancy  at  will.  Receipt  of  rent,  demand  for  rent,  any- 
thing that  indicates  the  permission  of  the  landlord  to  re- 
main in  possession  will  have  this  effect.  *  *  *  Mere 
silence,  neglect  or  laches  on  the  part  of  the  landlord  will  not 
have  this  effect."  Willis  v.  Harrell,  1 18  Ga.  906,  45  S.  E.  794. 
When  a  landlord  intimates  no  willingness  to  continue  the 
tenancy,  or  the  termination  of  a  lease,  upon  the  same  terms, 
but  invites  the  tenant  to  confer  with  him  upon  the  terms  of  a 
new  one,  which  the  tenant  fails  to  do,  but  asks  to  go  on  under 
the  original  terms,  and  remains  in  possession,  held,  after  the 
termination  of  the  lease  he  is  a  mere  tenant  at  sufferance. 
Salas  V.  Davis  (Ga.  1904),  47  S.  E.  644.  Mass.  Rev. 
Laws,  c.  129,  §  3,  providing  that  tenants  at  sufferance 
in  the  possession  of  land  shall  be  liable  to  pay  rent  therefor 
for  slich  time  as  they  may  occupy  or  detain  the  same,  does 
not  apply  where  the  tenant  has  not  occupied  with  the  assent, 
express  or  implied  of  the  plaintiff  or  one  under  whom  the 
plaintiff  claims.  Carpenter  v.  Allen  (Mass.  1905),  75  N.  E. 
Rep.  622. 
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Sec.  320,  Holding  over — Effect  of — ^Presumption  on. 
Where  a  tenant  holds  over  after  the  expiration  of  his  term, 
the  law  presumes  a  continuation  of  the  original  tenancy  for 
another  like  term,  but  this  presumption  is  not  conclusive. 
(Under  such  circumstances,  the  landlord  has  the  option  to  treat 
the  tenant  as  a  trespasser  or  as  a  tenant  for  a  new  term,  and 
the  exercise  of  that  right  by  the  landlord  is  conclusive  against 
him ;  if  he  elects  to  treat  the  tenant  as  a  trespasser,  he  cannot  • 
recover  in  an  action  for  the  use  and  occupation  of  the  prem- 
ises after  making  such  election.  Rosenberg  v.  Sprecher 
(Nev.  1905),  103  N.  W.  Rep.  1045.  A  tenancy  from 
year  to  year  will  be  presumed,  when  a  tenant  remains  in  pos- 
session after  the  expiration  of  his  term,  and  his  tenancy  is 
'recognized  by  the  landlord,  but  this  presumption  may  be 
overcome  by  proof  of  a  different  agreement  or  of  facts  in- 
consistent with  the  presumption.  West  v.  Lungren  (Neb. 
1905),  103  N.  W.  Rep.  1057. 

Where  co-tenants  lease  property  to  a  firm  composed  of 
one  of  the  co-tenants  and  another,  the  cotenant  in  the  firm 
may  allow  the  firm  to  continue  in  possession  from  week  to 
week  without  making  it  liable  for  a  whole  year's  rent  as 
would  be  the  case  where  a  lessee  continues  in  possession 
after  the  expiration  of  the  lease.  Valentine  v.  Healey,  178. 
N.  Y.  App.  391,  70  N.  E.  Rep.  913. 

By  agreement.  Where  at  the  expiration  of  a  lease  for 
a  year  with  rent  payable  monthly,  the  landlord  and  tenant  fail 
to  agree^  on  terms  and  the  tenant  holds  over  on  an  agreement 
to  vacate  and  take  out  his  fixtures  as  soon  as  possible  and  his 
sub-tenant  continues  to  occupy  for  two  months,  the  tenant  is 
not  liable  for  another  full  year  but  is  a  tenant  at  will  with  rent 
payable  monthly.  Landsberg  v.  Tivoli  Brewing  Co.,  13^ 
Mich.  651,  94  N.  W.  197. 

Warrant  to  dispossess.  It  was  held  that  a  warrant  to- 
dispossess  a  tenant  who  holds  over  after  his  term  has  expired, 
or  fails  to  pay  the  rent  when  due,  can  be  issued  upon  an  affi- 
davit of  the  landlord's  agent.  The  tenant's  remedy,  if  he  has 
a  defense,  is  to  file  a  counter-affidavit  and  equity  will  enjoin 
the  execution  of  the  warrant  where  the  evidence  shows  that 
the  parties  stand  toward  each  other  in  the  relation  of  landlord 
and  tenant.  The  tenant  cannot  set  up  title  as  against  the 
landlord,  although  when  the  contract  of  tenancy  was  made 
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die  tenancy  was  in   possession    and    claimed    title    thereto. 
Johnson  v.  Thrower,  117  Ga,  1007,  44  S.  E.  836. 

Liability  for  increased  rent.  If,  before  the  termination 
of  a  lease,  a  tenant  is  notified  by  his  landlord  that  if  he  holds 
over  he  will  be  required  to  pay  an  additional  amount  as  rent, 
the  tenant  will  be  bound  by  the  terms  of  the  notification,, 
even  if  he  objects  to  the  increase.  Stees  v.  Bergeier,  91 
Minn,  513,  98  N.  W.  648.  The  mere  fact  that  a  tenant  can- 
not remove  without  great  inconvenience  and  damage  does  not 
relieve  him  from  the  liability  for  double  rent  imposed  on  him 
on  his  failure  to  quit  after  30  days  notice,  under  Kirby's  Dig. 
(Ark.)  §  4696.  Driver  v.  John  W.  Edrington  &  Co.  (Ark. 
1905),  84  S.  W.  783. 

Sec.  321.    Forfeiture  of  tenant's  estate. 

Demand  for  rent.  Where  a  lease  contains  a  provision  that 
a  failure  of  the  tenant  to  pay  any  installment  of  rent  when  due 
authorizes  the  lessor  to  consider  the  lease  forfeited  a  demand 
for  the  rent  is  a  prerequisite  to  a  forfeiture.  The  rule  was  very 
strict  at  common  law,  that,to  forfeit  a  lease  for  non-payment  of 
rent  demand  must  be  made  on  the  leased  premises  at  or  near 
sundown  on  the  day  when  the  rent  falls  due  and  forfeitures  are 
not  favored  in  the  law.  This  is  especially  true  where  the 
lease  is  for  a  certain  sum  per  acre  for  hay  and  pasture  lands 
and  the  number  of  acres  must  be  found  by  measurement  as  it 
is  not  noted  in  the  lease.  Cole  v.  Johnson,  120  Iowa  667,  94 
N.  W.  1 1 13.  Under  Mich.  Comp.  Laws  1897,  §  11,164,  it  is 
unnecessary  that  a  landlord  make  a  personal  demand  for 
rent  on  the  premises  as  prerequisite  to  entering  to  terminate 
the  tenancy  for  non-payment  of  rent ;  it  is  enough  if  a  notice 
to  deliver  possession  or  pay  rent  be  served  on  the  premises  by 
the  landlord's  agent.  Crockerline  v.  Fisher  (Mich.  1905),  103 
N.  W.  Rep.  522. 

By  illegal  use  of  premises.  Where  premises  are  leased, 
the  mere  fact  that  they  were  used  by  the  lessee  for  an  illegal 
purpose,  does  not  in  the  absence  of  evidence  that  they  were 
leased  for  such  illegal  purpose,  give  the  lessor  the  right  to  de- 
prive the  lessee  of  the  benefits-  of  the  lease  without  legal  pro- 
ceedings. Schwartz  v.  McQuaid,  214  111.  357,  73  N.  E.  Rep. 
582. 

By  allowing  premises  to  be  vacant.  Where  a  lease  of 
a  summer  hotel  provides  that  it  shall  be  void  if  the  hotel  be- 
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comes  vacant,  and  the  lessee  on  January  first  pays  the  rent 
for  the  ensuing  year  in  advance  the  lessor  is  estopped  to  enter 
and  claim  a  forfeiture  while  the  hotel  is  still  closed  during 
the  winter  season.  Stoddard  vs.  Gallagher,  133  Mich.  374^ 
94  N.  W.  1051. 

By  transfer.  Under  a  lease  providing  that  it  should 
terminate  if  the  lessee  without  the  consent  of  the  lessor  trans- 
ferred his  interest,  the  lease  is  forfeited  if  the  lessee  make  a 
deed  of  trust  of  the  lease  hold.  Gunning  v.  Sorg,  2.14  111.  616, 
73  N.  E,  Rep.  870. 

Equitable  relief.  Where  a  lease  of  land  with  a  privi- 
lege of  purchase  provided  forfeiture  in  case  of  failure  to  pay 
rent,  payable  on  the  first  of  each  month,  and  the  landlord  for 
three  years  received  the  rent  at  any  time  during  the  first  two 
weeks  of  each  month,  and  the  tenant  made  extensive  improve- 
ments, equity  will  prevent  a  forfeiture  for  failure  to  pay  rent 
on  the  first  of  the  month  no  demand  for  rent  having  been 
made.  Carpenter  v.  Wilson,  100  Md.  13,  59  Atl.  186.  Equity 
will  not  release  from  forfeiture  of  a  lease,  where  the  lessee 
has  broken  his  covenant  to  pay  taxes,  and  the  property  has 
been  sold  to  pay  the  same,  at  least  where  no  accident  or  mis- 
take on  the  lessee's  part  is  shown.  Gordon  v.  Richardson,. 
185  Mass.  492,  70  N.  E.  Rep.  1027. 

Effect  of  declaring  forfeiture.  For  a  landlord  to  de- 
clare a  forfeiture  of  a  tenancy  for  failure  to  pay  rent,  two 
months  after  the  destruction  of  the  building  in  which  the 
tenant  had  an  apartment  only,  does  not  waive  the  legal  effect  of 
the  destruction  of  the  building,  namely  the  termination  of  the 
lease.    Gavan  v.  Norcross,  117  Ga.  356,  43  S.  E.  771. 

Amount  credited  to  lessee  on  reletting  to  another^ 
Under  a  lease  with  the  usual  provisions  for  entry  in  case  of 
breach  by  the  lessee  and  with  a  provision  that  in  case  of  breach 
by  the  lessee  the  lessor  may  relet  at  the  risk  of  the  lessee  who 
should  be  responsible  for  the  rent,  taxes  and  water  rates  for 
the  residue  of  the  term  but  shall  be  credited  with  such 
amounts  as  shall  be  actually  realized  by  the  lessor,  a  lessor  may 
recover  the  full  amount  of  rent,  taxes,  etc.,  due  up  to  the 
time  of  the  breach  and  does  not  have  to  credit  the  lessee  with 
a  balance  over  the  amount  due  on  the  original  lease  which 
balance  the  lessor  got  by  making  the  second  lease  at  a  greater 
rental  than  that  provided  for  in  the  original  lease.  Richard- 
son V.  Cordon,  188  Mass.  279,  74  N.  E.  Rep.  344, 
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Waiver  of  right  of  forfeiture:  A  deed  of  land  "aubjoefr 
to  a  lease"  to  a  certain  person  recognizes  the  existence  aa<l 
validity  of  the  lease  at  the  time  of  the  conveyacce,  and  waives. 
any  right  of  forfeiture  existing  at  that  time.  McConnell  vl 
Pierce,  210  IlL  627,  71  N.  E.  Rep.  622.  Under  a  lease  which 
required  the  lessee  to  keep  the  premises  in  repair,  and  pro*- 
vided  a  forfeiture  for  failure  to  do  so  forfeiture  is  waived 
where  the  lessor  after  writing  a  letter  to  the  lessee  declaring 
the  lease  forfeited,  withholds  the  same  and  through  the  board 
of  health  notifies  the  lessee  to  repair  the  premises  and  the- 
lessee  acting  on  such  notice  makes  the  ropairs*  Hasterlik  v. 
Olson  (111.  Dec.  1905),  75  N.  E.  Rep.  1002. 

Statutes.  "An  act  concerning  landlords  and  tenants^" 
approved  Mch.  27,  1874,  is  amended  as  to  landlord's  right  to 
enter  for  non-payment  of  rent  by  N.  J.  Laws  of  1903,  Ch.  26. 
"An  act  concerning  landlords  and  tenants"  approved  Mch* 
27,  1874  is  amended  as  to  removal  of  tenants  by  N.  J,  Lawa 
of  1903,  Ol  13; 

Sec.  322.  Eviction.  The  failure  of  a  landlord  to  put 
an  end  to  lewd  practices  upon  his  premises  when  he  has 
the  power  to  do  so  is  evidence  of  an  eviction  of  a  tenant  of 
another  part  of  the  premises  in  an  action  for  rent  accruing 
after  his  removal  because  of  such  practices.  Weiler  v.  Pan- 
coast,  71  N.  J.  L.  414,  58  Atl.  1084.  In  case  of  partial  evic- 
tion of  a  lessee  ticket  broker  in  a  hotel  the  lessee  may  elect 
to  remain,  sue  for  damages  upon  the  implied  covenant  for 
quiet  enjoyment,  recovering  for  the  loss  of  profits,  or  when 
sued  for  rent  he  may  maintain  a  counter  claim.  Kitchen 
Bros.  Hotel  Co.  v.  Philbin  (Neb.  1902),  96  N.  W.  487. 
Where  a  lessor  allows  a  wooden  building  on  his  lot 
to  fall  into  a  state  of  decay  to  the  personal  annoyance  of 
the  tenant,  this  does  not  necessarily  constitute  such  an 
interference  with  the  occupancy  of  the  tenant  as  to  amount 
to  an  eviction  or  a  breach  of  covenant  for  quiet  enjoyment. 
Roth  V.  Adams,  185  Mass.  341,  70  N,  E.  Rep.  445.  An 
eviction  was  found  to  have  been  suffered  where  the  land- 
lord removed  from  a  dwelling  the  water-closets  and  sewer 
pipes,  tore  up  the  basement,  including  the  floor,  tore  the 
railing  from  the  front  porch  making  it  dangerous  for  the 
tenants*  eight  children,  tore  down  the  steps  leading  to  the 
rear  door,  which  he  nailed  up,  and  threatened  to  tear  down 
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the  front  steps.  Westhoff  v.  Schwartz,  32  Wash.  337,  73 
Pac.  407.  If  a  landlord  has  a  right  to  enter  the  leased 
premises  and  eject  the  tenant,  the  entry  is  not  rendered 
unlawful  by  the  fact  that  the  landlord  instituted  a  civil  ac- 
tion against  the  tenant  in  order  to  entice  him  away  from 
home  and  took  advantage  of  his  absence  to  enter  without 
opposition.  Cockerline  v.  Fisher  (Mich.  1905),  103  N. 
W.  Rep.  522.  A  tenant  may  be  dispossessed  by  sum- 
mary process  though  already  in  possession  of  the  land 
when  the  contract  for  rent  was  made,  and  such  right  may 
be  exercised  by  one  purchasing  from  the  landlord  before  the 
termination  of  the  agreed  tenancy.  Willis  v.  Harrell,  118 
Ga.  906,  45  S.  E.  794.  Summary  proceedings  to  dispossess 
a  tenant  need  not  be  brought  within  any  fixed  time  from 
the  date  when  the  right  to  dispossess  accrues,  but  a  tenant 
at  sufferance  may  be  allowed  to  remain  in  possession  for 
any  length  of  time  before  the  right  is  exercised.  (But 
under  the  Georgia  Code,  no  right  to  double  rent  accrues 
until  after  demand  for  possession.  See  Code  1895,  §  4813 
sq.)  Willis  V.  Harrell,  118  Ga.  906,  45  S.  E.  794.  Where 
a^n  assignee  of  a  lease  providing  for  the  payment  of  rent 
of  equal  weekly  installments  in  advance,  paid  the  rent  and 
was  wrongfully  evicted  during  the  week  paid  for,  it  was 
held  that  she  could  recover  the  whole  week's  rent.  Mal- 
lette  v.  Hillyard,  117  Ga.  423,  43  S.  E.  779. 

Dispossession  of  part  of  premises.  If  a  landlord  dis- 
possesses a  tenant  of  part  of  the  premises  a  discharge  of 
the  entire  rent  will  not  result  unless  the  tenant  surrenders 
or  abandons  possession  entirely.  The  rent  is  discharged 
only  to  the  extent  of  the  value  of  the  use  and  occupation  of 
the  part  of  the  premises  of  which  the  tenant  is  dispossessed. 
Anderson  v.  Winton,  136  Ala.  422,  34  So.  962. 

Effect  of  judgment  of  eviction.  It  was  held  that  a 
judgment  of  eviction  is  conclusive  of  the  facts  of  the  rela- 
tion of  landlord  and  tenant,  of  the  validity  of  the  lease,  and 
the  landlord's  right  to  possession.  Harvin  v.  Blackman, 
112  La.  24,  36  So.  213. 

Sec.  323.  Termination  of  tenancy — Destruction  of 
premises — Notice  to  quit — Apportionment  of  rent. 

Destruction  of  building.  Where  no  interest  in  the  land  is 
leased  and  only  an  apartment,  the  destruction  of  the  struct- 
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ure  terminates  the  whole  interest  of  the  tenant  and  he  is 
not  entitled  to  the  rights  of  a  tenant  in  a  new  building 
despite  the  clause  in  the  lease  whereby  the  lessor  agrees 
that  if  said  property  shall  be  destroyed  or  so  damaged  by 
fire  as  to  become  untenantable,  then  the  rental  hereinbefore 
named  shall  cease  from  the  date  of  such  fire,  till  the  same 
shall  be  repaired."    Go  wan  v.  Norcross,    117    Ga.    356,    43 
S.  E.  771.    Where  a  lease  gave  the  lessee  an  option  to  re- 
build in  case  the   premises   were   destroyed  by  fire,   and 
after  a  fire  the  lessors  promptly  notified  the  lessees  they 
would  erect  an  entirely  new  form  of  structure  it  was  held 
that  the  obligation  to  pay  rent  and  the  right  to  the  posses- 
sion on  the  part  of  the  lessees  terminated.    P.  H.  Snook  & 
Austin  Furniture  Co.  v.  Steiner  &  Emery,  117  Ga.  363,  43 
S.  E.  775.    Where  a  lessee  remains  upon  the  premises  after 
the  buildings  are  destroyed  by  fire  he  is  not  liable  for  rent 
until  the  lessor  rebuilds  where  the  lease  provides  that  he 
shall  not  be  liable  in  such  a  case  or  may  quit  and  surrender 
possession  of  the  premises.    American  Bicycle  Co.  v.  Hoyt, 
1x8  Wis.  273,  95  N.  W.  92.     It  was  held  that  a  tenant  of 
land,  not  merely  of  a  room  or  apartment,  must  pay  the  rent 
for  the  whole  term  although  a  building  upon  the  leased 
premises  is  destroyed  by  fire,  there  being  no  clause  in  the 
lease  with  regard  to  such  destruction.     A  tenant  under  a 
written  lease  for  more  than  five  years  not  under  seal  is 
a  tenant  at  will,  but  if  he  pays  rent  at  definite  periods,  he 
becomes  a  tenant  from  year  to  year.     The  lease  is  admis- 
sible to  show  everything  but  the  length  of  the  tenancy,  and 
the  tenant  caijnot  discharge  himself  from  liability  for  rent 
by  abandonment  but  only  by  a  notice  to  quit.     The  land- 
lord's covenant  to  repair  is  independent  and   can  be  en- 
forced only  by  recouping  damages  in  an  action  for  rent  or 
by  a  separate  action.     Arbenz  v.  Exley,  Watkins  &  Co.,  52 
W.  Va.  476,  44  S.  E.  149. 

The  destruction  of  leased  premises  does  not,  as  a  matter  of 
law,  terminates  the  lease  and  relieve  the  lessee  from  his  obli- 
gation to  pay  rent.  Lincoln  Trust  Co.  v.  Nathan,  175  Mo. 
32,  74  S.  W.  1007,  The  court  says,  "This  is  put  on  the 
ground  that  the  right  to  recover  rent  rests  upon  the  con- 
tract of  the  lessee  to  pay  it  and  not  upon  the  enjoyment  of 
possession  and  that  this  obligation  is  absolute  and  can  only 
be  avoided  by  the  insertion  of  a  proper  clause  in  the  lease, 
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relieving  the  lessee  from  payment  of  subsequent  install- 
ments of  rent  in  case  the  premises  are  destroyed."  In  this 
case  the  court  held  that  the.  covenants  to  pay  rent  and  to 
rebuild  were  so  worded  and  arranged  as  to  be  dependant 
covenants. 

Where  the  landlord  leased  the  ground  floor  of  a  build- 
ing to  one  tenant  under  a  written  lease  and  during 
the  term  the  upper  stories  were  partially  destroyed  by  fire 
but  the  ground  floor  was  not  damaged  by  fire  and  only 
slightly  by  water,  it  was  held  that  Kentucky  Statutes,  1903, 
Section  2997,  which  provides  that  a  tenant  shall  not  be 
liable  for  rent  for  the  remainder  of  the  term  in  case  of 
destruction  of  the  leased  premises  did  not  apply  and  the 
lease  was  not  terminated.  Jones  v.  J.  W.  Fowler  Drug  Co,, 
(Ky.  1905),  85  S.W.  721. 

Notice  to  quit.  Idaho  Rev.  St.  1887,  §§  5093,  5094,  con- 
strued— notice  to  quit.  Hunter  v.  Poijer  (Idaho  1904), 
jj  Pac.  434.  Mississippi  Code  1892,  2544  and  2547,  as 
to  notices  to  quit  and  affidavits  to  remove  a  tenant  for  non- 
payment of  rent  construed.  Wilson  v.  Wood,  84  Miss.  728, 
36  So.  609.  Where  the  defendant  claimed  land  which 
formed  part  of  a  street  he  was  not  entitled  to  a  written 
notice  to  quit  as  provided  by  the  Kentucky  law  (St.  1903, 
§  2326.)  Davis  V.  City  of  Clinton  (Ky.  1904),  79  S.  W.  259. 
Where,  in  summary  proceedings,  the  defendant  claims  that 
he  is  a  tenant  for  a  fixed  term,  and  the  plaintiff  claims  that 
defendant  is  a  tenant  at  will,  upon  the  plaintiff's  own  theory 
of  the  case  he  cannot  terminate  the  tenancy  without  giving 
notice  as  required  by  statute,  Simons  v.  Detroit  Twist 
Drill  Co.,  136  Mich.  592,  99  N.  W. 

A  notice  to  a  tenant  from  month  to  month,  served  on 
May  31st,  to  remove  July  ist,  is  sufficient  although  such 
notice  to  remove  on  the  last  day  of  his  term  would  be  more 
technical.  The  fact  that  the  landlord  grants  him,  as  a 
favor,  an  extra  day  is  not  fatal  to  the  notice.  Searle  v. 
Powell,  89  Minn.  278,  94  N.  W.  668. 

Apportionment  of  rent.  A  lease  of  property  whereby 
the  lessee  has  an  option  of  purchasing  at  any  time  is  a 
lease  subject  to  a  contingency  and  within  Mass.  Rev.  Laws, 
c.  129,  §  8,  which  provides  for  the  recovery  by  the  landlord 
of  a  proportion  of  the  rent  where  a  lease  determinable  on  a 
contingency,  .is  terminated  during  a  rent  period.    Withing- 
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ton  V.  Nichols,  187  Mass.  575,  73  N.  E.  Rep.  855.  Ken- 
tucky Statutes  1903,  Section  3765,  providing  for  apportion- 
ment of  rents  does  not  apply  to  notes  given  for  rent.  Penn's 
Exr.  V.  Penn*s  Exr.  (Ky.  1905),  87  S.  W..  306. 

Sec.  324.    Surrender. 

The  removal  of  all  a  lessee's  property  and  the  delivery  of 
the  key  by  him  to  the  lessor  is  sufficient  evidence  of  a  surrender 
of  the  lease.  Shannel  v.  Merrifield,  206  111.  278,  69  N.  E.  Rep. 
32.  It  was  held  that  where  tenants  under  a  lease  remove  their 
stock  in  trade,  surrender  the  keys,  and  say  they  are  glad 
to  be  released  from  their  contract,  they  may  be  considered 
as  laying  no  claim  to  the  premises.  Jackson  v.  Doll,  109 
L^  230,  33  So.  207.  But  leaving  the  key  of  leased  premises 
at  the  lessor's  place  of  business,  against  his  protest  and  in 
spite  of  his  refusal  to  accept  the  premises,  is  not  such  an 
acceptance  by  the  lessor  as  will  relieve  the  lessee  from  the 
payment  of  rent.    Landt  v.  Schneider  (Mont.  1904),  77  Pac. 

3P7- 

It  may  be  found  that  by  the  cancellation  of  a  lease  and 
the  surrender  of  the  premises  by  the  tenant  and  acceptance 
of  the  same  by  the  landlord  the  damages  alleged  to  have 
been  sustained  by  the  landlord  by  reason  of  the  failure  of 
the  tenant  to  perform  all  the  conditions  therein  were 
waived.     Geddis  v.  Folliett,  16  S.  Dak.  610,  94  N.  W.  431. 

Ch.  99,  Statutes  of  1898,  providing  for  the  surrender  of 
premises  unfit  for  occupancy,  is  amended  by  Wis.  Laws  of 
1903,  Ch.  306. 

Sec  325.  Surrender  by  operation  of  law.  Where  an 
owner  of  real  estate  executes  a  lease  of  the  premises  and, 
within  the  term  of  the  lease,  accepts  rent  money  from  a 
third  party,  there  is,  in  the  absence  of  other  evidence,  no 
sufficient  proof  of  a  release  of  the  lessee  and  the  accept- 
ance of  the  third  party  as  tenant  in  his  place.  Hartz  v. 
Eddy  (Mich.  1905),  103  N.  W.  Rep,  852.  The  owner 
leased  a  three  story  building  to  the  plaintiff  who  assigned 
it  to  the  defendant  who  gave  the  plaintiff  back  a  lease  of 
the  second  and  third  floors.  Afterwards  it  was  agreed  that 
the  defendant  could  occupy  the  two  upper  floors  until  the 
plaintiflF  desired  them  for  his  own  use,  and  it  was  held  that 
the  defendant  was  properly  found  to  be  the  tenant  of  the 
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plaintiff  as  to  these  floors,  and  that  there  was  no  merger  or 
surrender.    Tolsma  v.  Adair,  32  Wash.  383,  73  Pac.  347. 

Sec.  326.    Farming  on  shares — ^Title  to  crops. 

Agreement  as  to  crops.    Where  a   plaintiff    in    replevin 
furnished  the  land  and  the  seed  and  the  defendant  was  to  plow 
the  ground,  plant  and  care  for  and  harvest  the  potatoes  and 
have  one-half  of  what  should  be  raised  and  the  defendant 
neglects  the  crop  and  the  plaintiff  hires  another  man  to 
take  care  of  it  and  agrees  to  give  him  a  share  of  the  crops 
for  doing  so,  the  defendant  is  a  mere  "cropper"  and  not  a 
tenant  in  common  of  the  crop.    A  "cropper"  is  a  servant  of 
the  owner  who  has  no  estate  but  an  agreement  to  take  his 
compensation  in  the  form  of  a  portion  of  the  crop.    There- 
fore in  this  case  judgment  was  entered  for  the  plaintiff. 
Kelley  v.  Rummerfield,  117  Wis.  620,  94  N.  W.  649.     A 
contract  providing  that  one  shall  cultivate  the  land  of  an- 
other and  receive  a  share  of  the  crops  is  not  a  lease,  but  a 
cropping  contract  if  the  cultivator  has  no  estate  in  the  land, 
nor  ownership  of  the  crops,  but  is  merely  a  servant,  and 
receives  his  share  of  the  crops  from  the  owner  of  the  land, 
in  whom  is  the  title  to  the  crops ;  an  agreement  in  which  these 
elements  appear  is  not  changed  into   a   lease   by   provisions 
that  the  cultivator  shall  provide  certain  seeds  and   tools 
and  have  the  right  to  use  certain  rooms  in  the  house  on  the 
land  cultivated.    Taylor  v.  Donahoe  (Wis.  1905),  103  N.  W. 
Rep.  1099. 

Where  the  owner  of  a  farm  furnished  the  land,  team 
and  farm  implements  and  fed  the  team,  and  H.  furnished 
the  labor  to  make  and  gather  the  crop  upon  an  agreement 
whereby  the  crop  was  to  be  "equally  divided  between 
them,"  it  was  held  that  the  parties  were  in  the  relation  of 
landlord  and  tenant.  Alexander  v.  Zeigler,  84  Miss.  560, 
36  So.  536.  Where  one  occupied  a  farm  under  a  contract 
with  the  owner,  providing  that,  when  any  of  the  products 
of  the  farm  were  sold,  a  specified  part  of  the  proceeds 
should  be  paid  to  the  owner  of  the  farm,  the  relation  of  the 
parties  was  that  of  landlord  and  tenant.  Cockerline  v. 
Fisher  (Mich.  1905),  103  N.  W.  Rep.  522.  Where 
a  contract  for  the  cultivation  of  land  on  shares  is  made 
resulting  in  a  relation  of  landlord  and  tenant  or  cropper, 
the  landlord  retains  title  to  the  crops  so  raised  until   a 
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division  and  adjustment  is  made  by  him  with  the  tenant, 
who  is  not  in  the  position  of  a  partner  with  undivided  in- 
terest, in  spite  of  his  having  furnished  the  labor  and  of  his 
rights  under  the  contract ;  and  if  the  tenant's  share  is  with- 
held by  the  landlord  the  former  cannot  bring  trover  there- 
for, but  must  assert  his  rights  by  claiming  a  laborer's  lien 
thereon.    DeLoach  et.  al.  v.  Delk  (Ga.  1904),  47  S.  E.  204. 

Landlord  wrongfully  evicting  tenant.  The  judgment 
against  a  landlord  that  the  tenant  he  has  evicted  without 
right,  shall  be  restored  to  the  possession  of  his  land,  does 
not  estop  the  former  from  showing  the  value  of  the  crop, 
and  the  portion  thereof  to  which  the  lease  entitled  him  and 
which  he  may  claim  on  account  of  prior  advancements  to 
the  tenant,  his  rights  as  landlord  not  being  forfeited  by  his 
action;  and  he  may  be  credited  with  fertilizer,  seed,  etc. 
used  in  the  planting,  and  which  he  himself  provided.  Bur- 
well  et.  aL  V.  Brodie  (N.  C.  1904),  47  S.  E.  47. 

For  a  case  considering  a  cropping  contract,  providing 
that  the  land  owner  was  to  have  two-thirds  of  the  crop  and 
the  cropper  one-third,  and  holding  that  there  was  no  evi- 
dence of  any  damage  to  the  land  owner  by  reason  of  the 
cropper's  alleged  failure  to  perform  certain  parts  of  the  con- 
tract and  hence  no  basis  for  an  action  in  claim  and  delivery 
to  recover  possession  of  the  cropper's  share  after  a  divis- 
ion had  been  made,  see  Graves  v.  Walter,  93  Minn.  307, 
loi  N.  W.  Rep.  297. 

Title.  A  tenant  at  will  has  the  right  to  cut  grass  on 
land  held  by  him  and  may  recover  for  its  wrongful  destruc- 
tion. St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Hall,  71  Ark.  302, 
74  S.  W.  293.  Where  a  lessee  of  Indian  land  raises  and 
severs  from  the  land  a  crop  of  wheat  such  crop  is  his  prop- 
erty even  though  another  was  legally  entitled  to  the  land 
under  a  prior  lease.  Wakefield  v.  Dyer  (Okl.  1904), 
76  Pac.  151.  Where  the  owner  of  land  makes  an  oral  lease 
of  the  same  for  six  months  and  the  lessee  goes  into  posses- 
sion and  sows  the  land,  and  the  owner  thereafter,  but  before 
the  expiration  of  the  six  months,  conveys  the  land  by  war- 
ranty deed  to  a  third  person,  the  possession  of  the  lessee 
is  notice  of  the  lease  to  the  grantee,  so  that  the  grantee 
acquires  no  interest  in  the  crops,  as  ag:ainst  the  lessee; 
further,  the  crops  are  personal  property,  so  that,  if  the  orig- 
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inal  owner  takes  an  assignment  of  the  lease  while  the  crops 
are  still  growing,  he  may  hold  them  against  his  grantee, 
and  the  title  to  such  crops  does  not  pass  to  the  grantee  by 
estoppel  under  the  covenants  of  the  deed.  Simanek  v. 
Nemetz,  120  Wis.  42,  97  N.  W.  Rep.  508,  It  was  held  that 
under  the  North  Carolina  Code  1883,  section  1759,  which 
makes  it  a  misdemeanor  for  a  lessee  to  remove  a  crop  with- 
out the  consent  of  or  notice  to  the  lessor,  "hay  mown  on 
a  natural  meadow,"  although  "not  cultivated  like  cotton," 
is  a  "crop"  within  the  meaning  of  the  statute.  "The  Leg- 
islature had  in  mind  no  distinction  between  fructus  indus- 
triales  and  fructus  naturales."  Judges  Montgomery  and 
Douglas,  in  concurring  opinions,  stated  that  they  did  not 
consider  the  word  "crop"  applied  to  "ordinary  grass  or  hay 
patch  the  natural  and  spontaneous  growth  of  the  soil." 
State  V.  Crook,  132  N,  C.  1053,  44  S.  E.  32. 

Sec.  327.  Estovers.  The  rule  of  the  common  law  as 
to  the  right  of  a  tenant  to  estovers  obtains  in  Iowa,  so  that 
one  occupying  land  under  a  lease  containing  no  reference  to 
the  use  of  timber  for  firewood  may  lawfully  cut  for  fuel  not 
only  dead  and  fallen  timber  but  also  live  trees,  if  these  are 
of  a  kind  ordinarily  used  for  fuel  and  suitable  only  for  that 
purpose,  and  if  their  removal  is  not  calculated  to  work  injury 
to  the  reversion.  Anderson  v.  Cowan  (la.  1904),  loi  N.  W. 
Rep.  92. 

Sec.  328,    Landlord's  lien. 

On  property.  Section  i  of  Ch.  562,  Vol.  14,  Laws  of 
Delaware,  is  amended  so  as  to  exempt  certain  property  from 
distress  for  rent  by  Laws  of  Delaware,  1903,  Ch. 
459.  la.  Code,  §  2992  construed  and  applied — enforce- 
ment of  landlord's  lien  against  property  transferred  before  or 
during  the  pendency  of  an  action  to  recover  rent.  Staber  v. 
Collins,  124  la.  543,  100  N.  W.  Rep.  527.  It  was  held  that 
section  3057  of  the  South  Carolina  Code,  which  "provides  a 
lien  in  favor  of  landlords,"  is  constitutional  but  that  where  a 
landlord  assigns  the  rent  the  assignee  does  not  become  a  land- 
lord. "A  man,  to  be  a  landlord,  must  sustain  some  relation  to 
the  land.  He  must  be  owner,  or  quasi  owner."  The  assignee 
therefore  has  no  lien.  State  v.  Elmore  (S.  C.  1904), 
46  S.  W.  939.     Sec.  I  of  Ch.  52,  Acts  of  1857,  as  to  time 
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within  which  landlord's  Kens  may  be  enforced,  is  amended 
by  Tenn.  Acts  of  1905,  Ch.  32.  It  was  held  that  where  the 
tenant  without  the  landlord's  consent  continues  to  remove 
from  the  premises  property  which  is  pledged  for  the  rent,  the 
landlord  can  determine  for  himself  whether  what  is  left  is 
sufficient  to  secure  him  and  if  he  believes  he  is  unsecured,  he 
may  seize  for  his  rent  whether  due  or  to  become  due.  "  Millot 
V.  Conrad,  112  La.  928,  36  So.  807. 

On  crops.  The  lien  g^ven  a  landlord  on  crops  to  cover  his 
rent  under  Okl.  St.  1901,  Ch.  17,  applies  only  to  crops  which 
the  tenant  "intends  to  remove,  or  is  removing,  or  has  within 
thirty  days  removed"  and  must  be  founded  on  a  specific  affi- 
davit as  provided  in  the  statute.  Greeley  v.  Greeley,  12  Okl. 
659,  73  P.  295.  A  landlord  has  no  lien  upon  his  tenant's  crops 
for  hire  of  team  and  pasturage  where  neither  team  nor  stock 
were  used  in  cultivating  the  farm.  Tucker  Zive  &  Co.  v. 
Thomas  (Texas  C.  C.  A.  1964),  80  S.  W.  649.  It  was 
held  that  a  "landlord's  special  lien  for  rent  upon  the  crop 
raised  upon  the  rented  premises  was  for  a  debt  so  in  the  na- 
ture of  the  purchase  money  that  it"  is  "superior  to  an  exemp- 
tion set  apart  in  such  crop  under  the  provisions  of  the 
(Georgia)  Constitutton  of  1868."  Shirting  v.  Kenyon,  119 
Ga.  501,  46  S.  W.  630. 

Practice.  To  charge  the  jury  in  a  way  which  might 
lead  them  to  infer  that,  in  a  case  where  a  tenant's  crops  were 
levied  on  to  foreclose  a  landlord's  lien  and  sold  to  the  landlord 
at  private  sale,  the  tenant's  failure  to  file  a  counter  affidavit  is 
a  bar  to  subsequent  action  of  trover  brought  by  him  for  the 
crop,  is  error.  Knowles  et.  al.  v.  Stegall  (Ga.  1904),  47  S.  E. 
902. 

Sec.  309.  Waiver  of  lien.  Where  a  landlord  and  ten- 
ant agreed  that  the  rent  should  be  a  share  of  the  proceeds  of 
tiie  land,  the  landlord  had  at  most  a  lien  on  such  proceeds  for 
his  rent  and  he  waived  that  lien  by  consenting  to  a  sale  by  the 
tenant.  Randall  v.  Ditch,  123  la.  582,  99  N.  W.  190. 
Where  a  person  by  his  conduct  induces  a  landlord  to  believe 
that  his  rent  is  secure,  and  upon  such  representation  the 
landlord  allows  such  person  tp  take  possession  of  the  ten- 
ant's crop  without  effort  to  enforce  his  lien  thereon,  there 
will  be  an  implied  promise  on  the  part  of  the  person  so  gain- 
ing possession  to  pay  the  rent,  notwithstanding  that  prop- 
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erty  sufficient  for  the  payment  thereof  may  be  left  upon  the 
premises.    Shealey  &  Bro.  v.  Clark,  117  Ga.  794,  45  S.  E.  70. 

Sec.  330.  Repairs — ^Landlord's  liability.  A  landlord 
is  not  bound  to  make  repairs  unless  he  has  assumed  such 
duty  by  express  agreement  with  the  tenant.  Borggard  v. 
Gale,  205  111.  511,  68  N.  E.  Rep.  1063.  In  the  absence  of 
fraud  or  concealment  on  the  landlord's  part  there  is  no  im- 
plied warranty  on  the  part  of  the  landlord  that  the  leased 
premises  are  tenantable  or  even  reasonably  suitable  for 
occupation  and  in  the  absence  of  statute  or  agreement  there 
is  no  implied  warranty  that  premises  leased  for  a  brewery 
are  suitable  for  use  by  human  beings  or  that  the  lessor  will 
keep  in  repair.  Landt  v.  Schneider  (Mont.  1904),  ^^ 
Pac.  307.  Lessor  not  liable  to  repair  fence  destroyed  by 
rains  during  tenancy.  Jones  v.  Felker,  72  Ark.  405,  80  S. 
W.  1088.  Mont.  Civ.  Code,  §  2620-2621,  as  to  repairs,  does 
not  apply  to  business  property  but  is  limited  to  property 
used  for  dwelling  purposes.  Landt  v.  Schneider  (Mont. 
1904) »  77  Pac.  307.  It  was  held  that  although  a  landlord  can 
be  forced  to  repair  a  building,  he  cannot  be  compelled  to  re- 
construct one.    Jackson  v.  Doll,  109  La.  230,  33  So.  207. 

Where  a  lease  provides  that  a  tenant  shall  make  all 
repairs  he  cannot  maintain  an  action  against  the  landlord 
for  injuries  due  to  the  cracking  of  a  wall  because  of  exca- 
vations on  the  adjoining  land  necessitating  his  removal 
before  the  expiration  of  the  term.  Serio  v.  Murphy,  99  Md. 
545,  58  Atl.  435. 

If  a  tenant  requests  repairs  to  a  wall  of  the  building 
occupied  by  him  and  threatens  to  move  if  they  are  not  made 
and  the  landlord  promises  to  make  them  immediately,  and 
fails  to  do  so,  and  the  building  falls,  the  tenant  has  a  right 
of  action  against  the  landlord.  Ehinger  v.  Bahl,  208  Pa. 
250,  57  Atl.  Rep.  572.  Where  a  tenant  sues  his  landlord  for 
damages  caused  his  goods  by  the  weather,  through  the 
failure  of  the  landlord  to  repair  the  roof  after  a  fire,  he 
must  allege  that  the  damage  occurred  after  the  lapse  of  a 
reasonable  time  in  which  to  repair  the  roof.  Gavan  v.  Nor- 
cross,  117  Ga.  356,  43  S.  E.  771. 

It  was  held  that  in  an  action  by  a  landlord  against  a 
tenant  the  latter  cannot  set  off  damages  caused  by  the  land- 
lord's failure  to  repair  "patent  defects,"  of  the  existence  of 
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which  the  tenant  knew  at  the  time  of  the  execution  of  the 
rent  contract    Aiken  v.  Perry,  1 18  Ga.  263,  46  S.  E.  93. 

Where  a  landlord  has  committed  no  breach  of  duty  to 
repair  owed  his  tenant,  a  member  of  the  tenant's  household 
has  no  cause  of  action  against  the  landlord  for  injuries  re- 
ceived by  reason  of  the  premises  being  out  of  repair.  Cum- 
mings  V.  Ayer,  188  Mass.  292,  74  N.  E.  Rep.  336. 

Notice  of  defect.  Under  a  contract  to  repair  leased 
premises  the  landlord  is  not  liable  unless  notice  of  a  defect 
is  given  him  or  unless  he  knows  of  the  defect  and  neglects 
to  repair  it,  or  unless  he  has  agreed  to  repair  without  notice. 
Cummings  v.  Ayer,  188  Mass.  292,  74  N.  E,  Rep.  336. 

Lessee's  covenants.  A  lease,  given  in  189 1,  contained 
covenants  on  the  part  of  the  lessees  to  keep  the  premises 
in  good  repair  and  surrender  them  at  the  end  of  the  term 
in  as  good  condition  as  when  taken,  ordinary  wear  and  tear 
excepted.  If  the  lessees  failed,  for  3  months,  to  observe  this 
condition,  the  lessors  might  enter.  In  1900  the  lessors 
conveyed  the  property  to  the  plaintiffs,  who  at  once  notified 
the  lessees  to  repair  or  quit.  Held — Plaintiff's  notice 
amounted  to  a  requirement  that  lessees  make  good  the  fail- 
ure to  repair  during  the  preceding  occupation,  and  for  this 
they  could  not  claim  a  forfeiture.  Foss  v.  Stanton,  76  Vt. 
365,  37  Atl.  Rep.  942. 

Waiver  of  agreement.  It  was  held  that  the  following 
clause  in  a  lease,  "the  expense  of  keeping  said  building  in 
repair  during  the  continuance  of  this  lease  is  to  be  borne 
equally  between  said  parties,  but  before  any  repairs  are 
made  the  nature  and  cost  of  the  same  are  to  be  submitted 
by  each  party  to  the  other  and  mutually  approved  by  them" 
may  be  waived  by  the  tenant,  and  his  continuous  requests 
to  have  repairs  made  and  allowing  the  landlord  to  make 
them  without  submitting  their  nature  or  cost  to  him  and 
later  acceptance  of  the  benefit  of  the  repairs  constitute  a 
waiver.  Parker  v.  Brown  House  Co.,  117  Ga.  1013,  44  S. 
E.  807. 

Sec.  331.  Failure  of  landlord  to  repair  is  no  defence  to 
action  for  rent.  In  the  absence  of  any  agreement  by  which 
the  landlord  was  to  make  repairs,  the  decay  and  dilapida- 
tion of  the  building  is  no  defence  to  an  action  for  the  rent. 
Roth  v.  Adams,  185  Mass.  341,  70  N.  E.  Rep.  445. 

11— M 
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Where  a  lease  provides  that  in  consideration  of  the 
demise  the  lessee  covenants  to  pay  rent  and  later  contains 
a  covenant  by  the  lessor  to  put  the  premises  in  repair,  these 
covenants  are  independent  and  the  failure  of  the  lessor  to 
repair  does  not  excuse  the  lessee  from  paying  rent.  The 
lessee's  remedy  lies  in  an  action  for  damages.  Rubens  v. 
Hill,  213  111.  523,  72  N.  E.  Rep.  1127. 

Sec.  332.  Landlord's  duty  to  keep  in  repair  portions 
used  in  common  of  tenements  rented  to  different  tenants.  A 
platform  used  for  storing  fuel,  etc.  of  a  tenant  is  as  much 
part  of  the  tenement  as  any  other  part  and  the  rule  of 
caveat  emptor  applies  to  it.  The  fact  that  stairs  used  by 
other  tenants  run  to  and  from  one  end  of  such  platform 
does  not  make  the  landlord  liable  to  repair  that  part  used 
for  storage  only.  Phelan  v.  Fitzpatrick,  188  Mass.  237,  74 
N.  E.  Rep.  326. 

The  owner  of  several  tenements  leased  to  different 
tenants,  with  one  stairway  or  passageway  for  the  accom- 
modation of  all,  and  used  in  common  by  them,  is  in  the 
absence  of  an  express  agreement  to  the  contrary,  in  posses- 
sion of  such  passageway,  and  bound  to  keep  it  in  repair  at 
his  own  expense,  and  is  liable  to  a  tenant  for  an  injury 
happening  through  a  defect  therein,  where  the  tenant  is 
without  fault.  The  court  says  "the  authorities  are  not  in 
harmony,  but  the  weight  of  them  declare  the  rule  to  be  that 
where  the  landlord  leases  separate  portions  of  the  same 
building  to  different  tenants,  and  reserves  under  his  control 
those  parts  of  the  building  or  premises  used  in  common  by 
all  tenants,  he  is  under  an  implied  obligation  to  use  reason- 
able diligence  to  keep  in  a  safe  condition  the  parts  over 
which  he  so  reserves  control.  18  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  22q;  Phillips  v.  Library  Co.,  55  N.  J.  Law, 
307,  27  Atl.  478;  Aplerin  v,  Earle,  55  Hun.  211,  8  N.  Y. 
Supp.  51 ;  Rouillan  v.  Wilson,  209  App.  Div.  307,  51  N.  Y. 
Supp.  420;  Karlson  v.  Healy,  38  App.  Div.  486,  56  N.  Y. 
Supp.  361 ;  Blake  v.  Fox  (Com.  PI.)  17  N.  Y.  Supp.  508. 
We  quote  the  following  from  18  Am.  &  Eng.  Encyc.  of 
Law.  p.  220 :  "Thus  it  is  held  by  the  weight  of  authorities 
that  an  implied  duty  is  imposed  upon  the  landlord  to  keep 
in  repair  common  passageways  and  approaches  retained 
under  his  control,  and  used  by  the  several  tenants  as  the 
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meins  of  access  to  the  portion  of  the  premises  demised  to 
them,  and  that  the  landlord  is  liable  for  injuries  received 
by  a  tenant  because  of  the  landlord's  negligence  in  perform- 
ing this  duty.  The  character  of  the  liability  has  been  said 
to  be  the  same  as  that  of  any  owner  of  real  estate  who 
holds  out  invitations  or  inducements  to  others  to  use  his 
property  to  exercise  reasonable  care  and  skill  to  render  the 
premises  reasonably  fit  for  the  uses  which  he  has  invited 
or  induced  others  to  make  of  them."  This  is  the  rule  in 
England,  Maine,  Massachusetts,  New  Jersey,  New  York, 
Ohio,  Pennsylvania,  and  Missouri.  The  authorities  are  all 
collected  and  cited  in  a  note  following  the  above  extract."  La 
Plante  v.  La  Zear,  31  Ind.  App.  433,  68  N.  E.  R.  312. 

Sec.  333.  Action  between  lessiecs.  It  was  held  that 
to  a  bill  in  equity  brought  by  a  trustee  the  beneficiaries  are 
ordinarily  necessary  parties.  It  was  also  held  that  the 
landlord  and  co-tenants  interested  under  both  leases  are 
necessary  parties  to  a  bill  brought  by  subsequent  lessees 
where  there  was  a  dispute  between  two  sets  of  lessees 
under  two  separate  leases.  Pyle  v.  Henderson,  55  W.  Va. 
122,  46  S.  E.  791. 

Sec.  334.  Rights  and  liabilities  arising  from  acts  of 
third  parties.  When  a  leased  building  is  destroyed  by  fire 
caused  by  the  negligence  of  a  third  person,  both  tenant  and 
owner  have  a  cause  of  action  for  the  damage  each  has  sus- 
tained. In  determining  the  damage  suffered  by  the  owner 
the  value  of  the  leasehold  interest  must  be  determined  and 
deducted  from  the  whole  value  of  the  building  and  equip- 
ment. Nashville,  C.  &  St.  L.  Ry.  v.  Heikens,  112  Tenn. 
378,  79  S.  W.  1038. 

A  landlord  who  connives  at  the  disturbance  of  the 
tenant's  possession  after  the  latter's  occupancy  has  begun 
is  liable  for  costs  and  expenses,  including  attorney's  fees, 
reasonably  expended  by  the  tenant  in  defending  his  pos- 
session, although  no  notice  of  the  disturbance  is  given  the 
landlord  by  the  tenant,  such  costs  and  expenses  are  recov- 
erable as  damages  for  breach  of  the  implied  covenant  of 
seisin.  But  the  landlord  is  not  liable  for  costs  and  ex- 
penses in  an  action  brought  before  the  commencement  of  the 
term  against  one  occupying  under  a  void  lease  and  denying 
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the  true  tenant's  right.    Harmont  v.  Sullivan  (la.  1905),  103 
N.  W.  Rep.  95. 

When  a  landlord  hired  an  independent  contractor  to 
remove  the  roof  of  the  building  whereby  the  tenant's  prop- 
erty was  damaged  by  rain,  it  was  held  that  the  landlord  was 
liable  for  damages.  Nalin  and  Friedman  v.  Register  News- 
paper Co.  (Ky.  1905),  87  S.  W.  297. 


LEASES 

As  to  oil  and  gas  leases,  see  post,  §  383-387. 

Sec.  335.     What  constitutes  a  lease — Parol  lease.     A 

certain  instrument  "I  agree  with  Browder  and  Compton 
to  lease  store  rooms"  *  *  *  signed  only  by  one  party  is 
no  more  than  an  agreement  to  lease  and  is  not  a  lease. 
Browder  v.  Phinney  (Wash.  1905),  79  Pac.  598. 

The  following  writing  was  held  to  create  a  lease  not 
a  new  license  or  easement, — "I, —  Carnes,  *  *  *  agree 
with  *  *  *  Asher  *  *  *  to  allow  *  *  *  Asher 
to  enter  my  field  *  *  *  .  Asher  is  to  be  allowed  to  build 
a  tram-road  through  the  field  *  *  *  .  Term  of  lease 
not  to  exceed  three  years."  Accordingly  under  Section 
2295,  Kentucky  Statute  1903,  "Asher  having  remained  in 
possession  for  ninety  days  after  the  expiration  of  the  lease 
is  entitled  to  remain  for  one  year  thereafter."  Asher  v. 
Johnson,  (Ky.  1904),  82  S.  W.  300.  Where  an  instrument 
reads  on  its  face,  "it  is  agreed  that  a  lease  will  be  given," 
followed  by  the  terms,  and  it  appears  from  the  evidence 
that  it  was  a  counter  proposition  made  in  negotiations  for 
a  lease,  it  cannot  be  construed  as  a  lease  even  though  the  lessee 
takes  possession  and  pays  rent.  Ver  Steeg  v.  Becker-Moore 
Paint  Co.,  106  Mo.  App.  257,  80  S.  W.  346. 

Signed  by  one  party  only.  Where  a  lessor  sent  a  lease 
executed  by  himself  to  the  lessee,  intending  that  the  lessee 
should  sign  also,  but  the  lessee  instead  wrote  back  to  the 
lessor,  on  receipt  of  the  lease,  that  it  was  "all  right,"  a  valid 
lease  was  created  according  to  the  terms  of  the  lease  exe- 
cuted by  lessor,  and  the  statute  of  frauds  was  satisfield. 
Woodruff,  Trustee,  v.  Butler,  75  Conns.  679,  55  Atl.  167. 
The  fact  that  lessees  do  not   sig^   a  lease   which   has  been 
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signed  by  the  lessor,  is  immaterial  where  they  have  re- 
ceived the  benefit,  performed  the  conditions  and  clearly 
brought  themselves  within  the  terms  of  the  lease.  Friend 
V.  Mallory,  52  W.  Va.  53,  43  S.  E.  114. 

Contract  treated  as  formal  lease.  Where  a  contract 
was  entered  into  which  provided  for  the  erection  of  a  build- 
ing by  one  party  to  be  rented  upon  certain  terms  by  the 
other,  and  provided  also  that  a  more  formal  lease  was  to  be 
entered  into  upon  the  completion  of  the  building,  evidence 
considered  and  held  that  parties  treated  this  contract  as 
the  final  and  only  instrument  necessary  regardless  of  the 
provision  for  a  formal  lease.  Bradley  v.  Metropolitan 
Music  Co.,  89  Minn.  516,  95  N.  W.  458. 

Alterations,  It  was  held  that  where  a  lease  was  exe- 
cuted in  duplicate  and  the  instrument  retained  by  the  land- 
lord showed  the  erasure  of  an  important  clause  not  erased 
in  the  duplicate,  the  burden  of  probf  was  on  the  landlord  to 
show  that  the  erasure  was  made  before  signing,  or  with  the 
tenant's  consent.  Wheadon  v.  Turregano,  112  La.  931,  36 
So.  808.  Where  a  party  claiming  the  benefit  of  a  lease 
produces  a  lease  which  on  its  face  shows  material  altera- 
tions, interlineations,  and  erasures,  he  must  explain  the 
same  before  the  lease  can  be  admitted  as  evidence.  A 
change  in  the  method  of  revaluation  of  the  property  in  case 
the  lessee  decides  to  buy,  a  change  in  the  method  of  giving 
notice  of  the  forfeiture  or  termination  of  the  lease,  a  change 
in  the  right  of  the  lessee  to  purchase  at  the  end  of  the  lease 
term,  are  all  material  alterations  of  the  lease.  Landt  v. 
McCullough,  206  111.  214,  69  N.  E.  Rep.  107. 

Parol,  An  oral  agreement  to  lease  land  is  not  binding. 
Such  agreement  is  not  made  binding  by  the  fact  that  the 
proposed  tenant  moved  some  of  his  furniture  into  the  house 
with  the  consent  of  the  then  tenant  and  removed  them 
before  the  term  agreed  upon  had  commenced.  Matthews 
V.  Carlton  (Mass.  1905),  75  N.  E.  Rep.  637.  A  parol  lease 
for  more  than  one  year,  under  which  the  tenant  goes  into 
possession,  gives  a  tenancy  at  will  only  and  may  be  ter- 
minated by  either  party  on  giving  the  requisite  notice 
(Civ,  Code  1895,  §  31 17).  Letting  the  tenant  into  posses- 
sion is  not  such  part  performance  by  the  landlord  as  will 
prevent  the  application  of  the  statute  of  fraud.  In  such 
case,  when  the  tenant  after  giving  due  notice  removes  be- 
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fore  the  agreed  period,  the  landlord's  right  to  rent  for  the 
remainder  of  the  term  accrues,  if  at  all,  only  at  the  time 
when  it  was  made  payable  by  the  agreement  of  lease. 
Nicholes  v.  Swift  et.  al.,  ii8  Ga.  922,  45  S.  E.  708.  A  parol 
lease  of  land  partly  performed  will  be  enforced  in  equity 
only  if  clearly  established.  Deeds  v.  Stephens  (Idaho 
1904),  79  Pac.  ^7. 

Sec,  336.  Construction  of  lease — Purposes.  Where 
the  description  of  property  in  a  lease  does  not  show  whether 
it  is  intended  for  dwelling  purposes  or  for  business  pur- 
poses it  is  competent  to  introduce  parol  evidence  to  show 
the  purposes  for  which  it  waS  intended,  where  that  is  made 
one  of  the  issues  in  a  suit  upon  such  lease.  Landt  v. 
Schneider  (Mont.  1904),  yy  Pac,  307. 

When  land  passes  with  building,  "Where  a  building 
is  rented  without  any  language  indicating  that  only  the 
building  itself  is  leased,  as  distinguished  from  the  sub- 
jacent land,  both  the  building  and  the  land  pass  under  the 
lease  and  a  destruction  of  the  building  will  not  end  the  lease, 
but  the  lease  will  continue  to  the  end  of  the  term  and  the 
lessee  is  liable  for  the  rent  up  to  the  expiration  of  such 
terrfi.  Nashville,  C.  &  St.  L.  Ry.  v.  Heikins,  112  Tenn. 
378,  79  S.  W.  1038.  A  Georgia  lease  which  described  the 
property  as  "all  those  certain  premises  in  Atlanta  known  as 
Kos.  2-10  Peachtree  street,  including  the  second  and  third 
stories  over  same  and  including  the  kitchen  in  the  rear  of 
said  premises — and  including  the  second  floor  over  the 
building  recently  erected  for  the  N.  P.  Co.,  excepting  there- 
from the  offices  at  the  rear  thereof  on  Wall  street,  and  being 
in  land  lot  seventy-seven,"  was  held  to  be  a  lease  of  build- 
ings only  and  not  of  any  interest  in  the  land.  P.  H.  Snook 
&  Austin  Furniture  Co.  v.  Steiner  &  Emery,  117  Ga.  363, 
43  S.  E.  775. 

Lease  of  right  to  cut  ice.  An  instrument  by  which  the 
owner  of  property  "does  let  to  X.  his  ice  business  and  priv- 
ileges in  A.  pond  with  the  use  and  benefit  of  the  ice-houses 
for  a  certain  term,  is  a  lease  of  the  ice-houses  and  land 
thereunder  and  not  merely  a  contract  for  the  use  of  them- 
as  a  license  under  the  owner.  The  court  said  the  test  by 
which  to  decide  whether  an  agreement  as  to  the  use  of  real 
estate  is  a  lease  of  it  or  a  contract  for  the  use  of  it  as 
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licensee  of  the  owner  is:  "Whether,  as  matter  of  con- 
struction, the  contract  gave  the  other  party  exclusive  pos- 
session of  the  premises  against  the  world,  including  the 
owner,  or  gave  him  a  license  to  occupy  under  the  owner, 
in  which  case  the  rights  of  the  other  party  rest  in  contract." 
Roberts  v.  Lynn  Ice  Co.,  187  Mass.  402,  73  N.  E.  Rep.  523. 
Under  a  lease  of  a  pond  and  land  under  it  for  flowage  pur- 
poses, with  the  exclusive  right  in  the  lessee  to  flow,  store 
and  use  the  water  held  back  by  the  dam,  the  lessee  would 
have  no  right  to  interfere  with  the  natural  condition  of  the 
water  as  against  one  having  the  right  to  cut  and  take  ice 
from  the  pond.  Walker  Ice  Co.  v.  American  Steel  &  Wire 
Co.,  185  Mass.  463,  70  N.  E.  Rep.  937. 

Railroad  as  incumbrance.  A  person  taking  a  lease  of 
land  over  which  a  railroad  company  had  its  tracks  actually 
laid  and  in  operation  takes  the  lease  with  notice  thereof 
and  subject  thereto.  Consumers'  Gas  Trust  Co.  v.  Ameri- 
can Plate  Glass  Co.,  162  Ind.  393,  68  N.  E.  Rep.  loio. 

Amount  of  rent.  In  determining  the  rental  of  prop- 
erty under  a  lease  with  a  provision  therein  that  such  rental 
should  be  a  sum  equal  to  5  per  cent,  of  the  valuation  of 
the  premises  on  a  certain  date,  the  effect  of  the  lease  on  the 
value  of  the  fee,  if  any,  should  not  be  taken  into  considera- 
tion in  fixing  the  value  of  the  demised  premises  under  the 
lease,  but  the  premises  should  be  treated  as  vacant  property 
with  a  clear  title  in  fee.  Columbia  Theatre  Amusement  Co. 
V.  Adsit,  211  111.  122,  71  N.  E.  Rep.  868.  Where  an  owner 
leases  property  subject  to  a  prior  lease  and  provides  that 
"all  rents  received  on  account  of  said  lease  are  to  be  cred- 
ited as  part  payment  under  the  terms  of  this  lease"  (the 
second  lease),  he  reserves  the  right  to  collect  rent  under  the 
lease  of  the  first  lessee.  Shea  v.  McCauliff,  186  Mass.  569, 
72  N.  E.  Rep.  69.  Where  a  lease  provides  that  rent  should 
be  paid  by  depositing  the  same  in  a  certain  bank  subject 
to  the  lessor's  order,  a  deposit  of  the  rental  amount  at  the 
bank  to  the  order  of  the  lessor  and  the  acceptance  thereof 
by  the  bank  is  a  payment  and  it  is  immaterial  that  the 
deposit  was  not  made  in  legal  tender.  Lafayette  Gas  Co. 
V.  Kelsey  (Ind.  1905),  74  N.  E.  Rep.  7. 

Premises  described.  Where  a  lease  granted  the  right 
to  quarry  stone  .from  .  a  parcel  of  land  "beginning  80  rods 
easterly  of  the  southwest  part  of  my  farm,"  the  lease  is 
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void  for  uncertainty  of  the  description  of  the  point  of 
beginning.  Goodsell  v.  Rutland  Canadian  R.  Co.,  75  Vt. 
375,  56  Atl.  6.  A  contract  of  lease  in  which  a  plantation  is 
designated  by  name  and  as.  having  a  certain  area  approxi- 
mately, is  not  a  lease  per  aversionem  but  falls  within  the 
rule  of  Civ.  Code,  Arts.  2701,  2494,  and  where  the  real 
measure  is  short  one- twentieth,  the  lessee  is  entitled  to  a 
corresponding  abatement  in  rent.  McVea  v.  Vance  and 
Logan,  no  La.  998,  35  So.  262. 

Sec.   337.    Extrinsic  evidence  as  to  construction  of. 

Where  "a  lease  contains  no  promise  or  obligation  on  the 
part  of  the  plaintiff  (the  landlord)  to  make  the  repairs,"  it 
was  held  that  "an  oral  promise  *  *  *  was  not  inde- 
pendent and  collateral  to  the  lease,  but  was  a  part  of  the 
bargain  to  rent  the  property,  and  to  allow  proof  of  it  would 
violate  the  statutory  rule  excluding  parol  evidence  to  alter 
or  add  to  a  written  agreement."  Thompson  Foundry  &  Ma- 
chine Works  V.  Glass,  135  Ala.  672,  33  So.  811.  Evidence 
of  an  oral  agreement,  made  before  or  at  the  time  of  the 
execution  of  a  lease  and  varying  the  amount  of  rent  speci- 
fied in  the  lease,  is  inadmissible.  Merchants'  State  Bank  v. 
Ruettel,  12  N.  D.  519,  91  N.  W.  Rep.  853. 

Sec.  338.    Renewal — Option  to  purchase. 

Renewal.  Where  a  clause  in  a  lease  provided  that  "the 
lessee  agrees  to  notify  the  lessor,  or  her  agent,  in  writing, 
on  or  before  August  i,  1902,  it  being  understood  and  agreed 
that  lessee  has  a  privilege  at  the  expiration  of  the  lease  of 
renewal  for  three  years  at  the  same  rental,  in  the  event  that 
lessor  does  not  wish  to  occupy  same  for  her  own  purposes," 
it  was  held  that  although  the  tenant  gave  notice  of  his  de- 
sire for  a  renewal  before  August  i  that  the  landlord  had 
until  the  expiration  of  the  lease  in  which  to  decide  to  use 
it  for  "own  purposes."  Werlein  v.  Janssen,  112  La.  31,  36 
So.  216.  The  expiration  of  an  option  to  extend  the  time  of 
a  lease  need  not  be  in  the  form  of  a  lease  with  formal  cove- 
nants. It  may  refer  to  the  existing  lease  for  its  provisions 
and  may  adopt  any  modifications  thereof.  Wood  v.  Edison 
Electric  Illuminating  Co.,  184  Mass.  198,  69  N.  E.  Rep.  364, 
Where  a  lease  gives  lessee  an  option  to  extend  on  condition 
that  written  notice  be  given  the  lessor,  lessor  may  waive 
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such  notice.  The  extension  may  be  for  a  longer  time  than 
that  provided  for  by  the  option  in  the  original  lease,  if  all 
parties  thereto  agree.  Wood  v.  Edison  Electric  Illuminat- 
ing Co.,  184  Mass.  198,  69  N.  E.  Rep.  364.  A  lease  for  a 
year  with  the  privilege  of  renewing  for  two  years  is  con- 
clusively presumed  to  be  renewed  for  two  years  where  the 
tenant  remains  on  the  premises  for  two  years  from  the  date 
of  the  lease.  Caley  v.  Thornquist,  89  Minn.  348,  94  N.  W. 
1084.  Construction  of  terms  in  renewal  of  lease.  Tischner 
v.  Rutledge,  35  Wash.  285,  yy  P.  388.  Under  Mont.  Civ. 
Code,  §  2185,  Sub-div.  5,  an  agreement  to  extend  a  lease 
for  more  han  a  year  beyond  the  date  of  such  agreement 
which  also  includes  an  agreement  to  convey  land  is  void 
when  signed  by  one  of  several  lessors  for  another  without 
written  authority.  Landt  v.  Schneider  (Mont.  1904),  yy 
Pac.  307.  Where  there  is  a  renewal  clause  in  a  lease  which 
provides  that  arbitrators  shall  fix  the  rent  but  upon  the 
lessee  notifying  the  lessor  that  he  desires  a  renewal  the  arbi- 
trators cannot  agree  upon  the  rent  the  lessor  cannot  dispos- 
sess the  lessee  during  the  extended  term.  Kaufman  v.  Lig- 
gett, 209  Pa.  87,  58  Atl.  129.  One  holding  over  for  several 
months  after  the  expiration  of  a  lease  for  one  year,  which 
gave  the  lessee  the  privilege  of  renewal  for  four  years  at 
the  same  terms,  impliedly  accepts  the  offer  of  renewal  thus 
contained  in  the  lease  and  the  lease  becomes  a  continuous 
one  for  five  years  from  the  beginning.  Ch.  31,  p.  31,  Minn. 
Laws  1901,  does  not  apply  to  leases  which  provide  for  re- 
newal. Quade  v.  Fitzloff,  93  Minn.  115,  100  N.  W.  Rep. 
660. 

An  option  to  purchase  contained  in  a  lease  and  providing 
that  "the  said  second  party  (the  lessee)  but  no  other  per- 
son, shall  have  the  option  of  purchasing  the  land  herein 
leased"  cannot  be  exercised  by  an  assignee  of  the  lease. 
Myers  v.  J.  J.  Stone  &  Son  (la.  1905),  102  N.  W.  Rep.  507. 
Under  a  written  lease  for  three  years  rent  payable  monthly, 
with  the  following  provision:  "With  the  right  and  privi- 
lege of  said  lessees  at  any  time  on  or  before  the  expiration 
of  this  lease  to  purchase  the  above  described  leased  prem- 
ises for  the  sum  of  $2,600 ;  and  the  said  lessor  hereby  binds 
himself  to  .eive  unto  the  said  lessees  a  good  and  sufficient 
deed  of  said  leased  premises  upon  the  tender  of  said  amount 
at  any  time  as  aforesaid;  and  if  the  said  lessees  shall  elect 
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to  purchase  said  premises  at  any  time  during  the  continu- 
ance of  this  lease,  then,  and  in  that  event,  all  moneys  which 
shall  have  been  paid  as  rent  hereinafter  provided,  shall  be 
deemed  and  considered  as  paid  on  account  for  the  purchase 
of  said  premises  and  applied  in  part  payment  of  said  sum 
of  $2,6oo,"  the  lessee  after  exercising  the  option  and  noti- 
fying the  lessor  that  he  would  purchase,  cannot  go  on  and 
occupy  the  premises  free  of  rent    for  the  rest  of  the  three 
years  but  must  within  a  reasonable  time  tender  payment 
of  the  purchase  price  and  demand  a  deed.     Until  this  is 
done,  the  lessee  is  liable  for  rent.     Hill  v.  Allen,  185  Mass. 
25,  69  N.  E.  Rep.  333.      Where  a  contract  provided  for  a 
two  year  lease  at  a  rental  payable  in  two  installments,  one 
due  at  the  signing  of  the  lease  and  the  other  at  the  first 
day  of  the  second  year  of  the  term,  for  an  option  by  the 
lessee  to  buy  at  any  time  during  the  term  for  stated  terms, 
and  in  case  the  sale  was  made  before  the  second  install- 
ment was  due  that  the  installment  should  not  be  paid,  it 
was  held  that  as  the  lessee  exercised  his    option    five    days 
after  the  installment  was  due  and  took  a  deed  46  days  later 
and  in  the  negotiations  and  the  deed  nothing  was  men- 
tioned about  the  installment,  the  landlord  was  entitled  to 
the  full  amount  of  it,  not  merely  for  46  days  rent,  and  was 
not  estopped  from  claiming  it,  although  no  demand  therefor 
was  made  until  after  the  delivery  of  the  deed  and  suit  was 
not  begun  until  more  than  a  year  later.    Granger  v.  Riggs, 
118  Ga.  164,  44  S.  W.  983.    A  lease  of  land  contained  an 
option  permitting  the  lessee  to  purchase  the  land  at  any 
time  during  the  term  at  a  fixed  sum.    After  the  date  of  the 
lease  but  before  the  lessee  gave  the  lessor  notice  of  his 
election  to  purchase  the  city  caused  the  street  on  which  the 
leased  land  abutted  to  be  paved,  charging  the  lessor  for  the 
cost  of  paving  in  front  of  his  premises.    Held :  The  option 
was  a  continuing  offer  to  sell,  of  which  the  notice  of  election 
to  purchase  was  an  acceptance,  and  the  two  constituted  a 
completed  contract  of  sale  as  of  the  date  of  such  notice. 
But  the  purchaser  should  pay  for  the  cost  of  paving  which 
enhanced  the  value  of  the  lot  and  which  was  not  contem- 
plated when  the  option  was  given.    King  v.  Raab,  123  la. 
632,  99  N.  W.  306. 

Sec.  339.     Subletting.     Where  a  lease  provided  that 
upon  re-entry   for  failure  to  pay  rent  the  sub-leases  should 
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belong  to  the  lessor  there  arises  upon  re-entry  no  such  re- 
lation between  lessor  and  lessees  as  to  entitle  the  latter 
to  hold  under  their  leases  or  make  them  liable  to  the  land- 
lord as  tenants.  Williams  v.  Michigan  Cent.  R.  Co.,  133 
Mich.  448,  95  N.  W.  708.  It  was  held  that  where  an  owner 
rents  to  a  tenant  who  sublets  the  landlord  may  elect  to 
treat  the  sub-tenant  as  his  tenant  and  in  that  case  he  can- 
not distrain  against  the  sub-tenant  for  more  than  the  con- 
tract price  agreed  upon  between  himself  and  the  original 
tenant.  Fountain  v.  Whitehead,  119  Ga.  241,  36  S.  E.  104. 
In  Georgia  if  a  tenant  sublets  a  portion  of  the  premises,  the 
landlord  may  elect  to  treat  the  sub-lessee  as  his  tenant  and 
has  a  lien  upon  his  crops  for  rent  which  he  may  enforce 
by  a  distress  warrant,  even  though  the  sub-lessee  has 
given  him  a  note  for  the  rent  which  he  has  negotiated. 
Barlow  v.  Jones,  117  Ga.  412,  43  S.  E.  690.  One  who  occu- 
pies a  farm  under  a  lease  containing  a  covenant  against  sub- 
letting does  not  violate  the  covenant  by  giving  possession 
of  a  house  on  the  premises  to  one  whom  he  employs  as  a 
laborer.    Vincent  v.  Crane,  134  Mich.  700,  97  N.  W.  Rep.  34. 

Sec.  340.    Assignment  or  succession  in  interest.    It  was 

held  that  a  tenant  under  a  written  lease  for  more  than  2 
years  could  assign  his  interest  therein  without  the  consent 
of  the  landlord,  and  further  that  after  such  assignment  the 
assignor  had  no  right  as  against  his  assignee  to  abandon 
the  leased  premises  and  deliver  them  over  to  the  landlord. 
Pierce,  Cequin  &  Co.  v.  Meadows  (Ky.  1905),  86  S.  W. 
1 128.  Where  a  "lease  included  not  only  the  hopyard,  the 
successful  cultivation  of  which  necessarily  depended  upon 
the  industry  and  skill  of  the  lessee,  but  also  the  use  of 
certain  buildings,  farm  implements,  and  personal  property, 
the  care  of  which  likewise  depended  upon  the  character  of 
the  lessee,"  and  '"in  addition  *  *  *  the  lease"  was 
"indefinite  as  to  its  terms"  *  *  *  and  did  not  "contain 
any  stipulation  as  to  the  manner  in  which  the  hops  should 
be  cultivated — ^provisions  usual  in  leases  of  real  property," 
it  was  held  to  be  "a  personal  contract,  which"  the  holder 
"could  not  assign  or  transfer  so  as  to  substitute  another  in 
his  place  as  lessee  without  the  consent  of  the  owner"  of 
the  land.  Meyer  v.  Livesley,  45  Ore.  487,  78  Pac.  670.  A 
lease  contained  a  covenant  against  leasing,  letting  or  de- 
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mising  any  of  the  premises.  Held — The  execution  of  a 
mortgage  of  the  lease  by  the  lessee  is  a  violation  of  the 
covenant  even  though  the  foreclosure  sale  was  not  com- 
pleted until  after  the  death  of  the  lessee.  West  Shore  R. 
Co.  V.  Wenner,  70  N.  J.  233,  57  Atl.  Rep.  408. 

The  claim  of  one  who  occupies  premises  leased  to  an- 
other that  he  has  succeeded  to  the  rights  of  the  original 
lessee  is  negatived  by  the  the  fact  that  the  person  so  claim- 
ing usually  paid  rent  on  the  isth  of  the  month  instead  of 
on  the  1st,  as  required  by  the  lease,  and  made  such  pay- 
ments to  the  lessee  and  not  to  the  landlord,  although  the 
amounts  of  such  monthly  payments  were  the  same  as  those 
required  by  the  lease.  W^ray-Austin  Machinery  Co.  v. 
Flomer  (Mich.  1905),  103  N.  W.  Rep.  373.  (See  the  opinion 
for  a  discussion  of  particular  facts  alleged  to  show  a  con- 
spiracy between  the  landlord  and  the  lessor  to  defraud  the 
occupier  of  his  rights.)  Where  a  third  party  is  in  possession 
of  leased  premises  under  the  lessee,  the  law  presumes  that 
he  has  taken  an  assignment  of  the  lease,  and  assumed  the 
obligations  thereunder;  and,  in  an  action  against  him  for 
rent,  the  burden  is  upon  him  to  prove  the  contrary.  Weide 
V.  St.  Paul  Boom  Co.,  92  Minn.  76,  99  N.  W.  421. 

Liability  of  assignee  for  rent  Section  822  of  the  Civil 
Code,  relating  to  the  remedies  of  a  lessor  of  real  property 
against  the  assignee  of  his  lessee,  is  amended  by  Cal.  St. 
1905,  Ch.  439.  An  assignee  from  a  lessee  of  a  lease  which 
has  in  fact  expired  before  the  assignment  was  made  cannot 
be  held  by  the  lessor  liable  for  rent  because  he  was  not 
privy  to  the  contract,  nor  had  he  any  privity  of  estate. 
Chaney  v.  Ohio  &  I.  Oil  Co.,  32  Ind.  App.  193,  69  N.  E. 
Rep.  477. 

Any  defense  which  a  lessee  may  have  against  his  land- 
lord is  available  to  his  assignees.  Thomas  v.  Conrad  (Ky. 
1903),  74  S.  W.  1084. 

Sec.  341.    Covenants  in  lease— Payment  of  taxes. 

A^ot  to  sell  liquor.  A  covenant  in  a  lease  "that  the  said 
lessees  will  not  sell  liquor  upon  said  premises  except  in  the 
due  course  of  their  business  as  druggists"  runs  with  the 
land  but  does  not  cause  a  forfeiture  for  selling  by  a  sub-tenant 
of  the  assignee  of  the  lease  whom  the  landlord  has  accepted 
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as  tenant.    Granite  Bldg.  Corp.  v.  Greene,  25  R  I.  48,  57 
Atl.  Rep.  649. 

Alterations.  Where  windows  are  turned  into  doors 
leading  into  bridges  connecting  with  an  adjoining  building, 
and  entrances  are  closed  up,  these  constitute  breaches  of 
covenants  in  a  lease  providing  that  alterations  are  not  to 
be  made  without  consent.  Peer  v.  Wadsworth  (N.  J.  Eq. 
1904),  58  Atl.  379. 

As  to  repairs.  Where  by  a  written  contract  under  seal 
between  the  parties  to  a  lease  it  was  agreed  that  the  land- 
lord "should  not  be  required  to  do  any  repairs  upon  the 
building  lease,  unless  it  was  so  stipulated  and  agreed  upon 
in  writing,  at  the  commencement  of  said  lease,  *  *  * 
and"  *  *  *  that  the  landlord  "should  not  be  liable 
for  any  breakage  or  getting  out  of  order  of  any  water 
pipes,"  it  was  held  that  in  an  action  for  rent  no  recoupe- 
ment  would  be  allowed  for  damages  due  to  bursting  of  the 
pipes.  The  common  law  liability  of  a  landlord  to  repair 
and  warn  the  tenant  against  concealed  dangers  was  here 
expressly  waived  by  special  agreement.  Bullock-McCall- 
Electric  Co.  v.  Coleman,  136  Ala.  610,  33  So.  884. 

To  yield  up  in  good  condition.  A  lease  provision  that 
a  tenant  shall  "yield  up  the  premises  in  as  good  condition 
as  when  the  same  were  entered,  *  *  *  loss  by  fire,  in- 
evitable accident  or  ordinary  wear  excepted"  entitles  the 
landlord  who  has  cleared  the  premises  of  goods  of  the  ten- 
ant's, left  damaged  by  fire  thereon  at  the  end  of  the  term, 
to  compensation  for  such  labor  and  expense.  Boardman 
V.  Howard,  90  Minn.  273,  96  N.  W.  84. 

To  pay  taxes.  Under  a  lease  describing  the  property 
and  then  providing  that  the  lessor  shall  "save  the  lessee 
harmless  from  all  taxes  *  *  *  levied  upon  said  prem- 
ises," the  lessor  is  not  boimd  to  hold  the  lessee  harmless 
from  taxes  on  buildings  put  up  by  the  lessee  under  power 
given  him  in  another  and  succeeding  clause  of  the  lease. 
Phinney  v.  Foster,  189  Mass.  182  (Sept.,  1905),  75  N.  E. 
Rep.  103.  The  taxes  to  which  a  covenant  in  a  lease  to  pay 
"all  taxes,  charges,  and  assessments,  ordinary  and  extra- 
ordinary, which  shall  be  taxed,  charged,  imposed  or  as- 
sessed on  the  hereby  demised  premises  *  *  *  or  on 
the  lessor  in  respect  thereof,"  relate,  must  be  such  as  are 
directed    specifically    against    the    demised    property    or 
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against  the  lessor  in  respect  of  or  on  account  of  such 
property,  and  an  assessment  against  the  lessor  upon  the 
rents  reserved  under  a  lease,  not  based  upon  or  measured 
by  the  lands  leased  is  not  a  tax  in  respect  of  the  demised 
premises.  Woodruff  v.  Oswego  Starch  Factory,  177  N.  Y. 
23,  68  N.  E.  Rep.  994.  A  covenant  by  a  lessee  "to  pay  all 
taxes  now  or  hereafter  imposed  by  law  upon  the  property 
hereby  demised  and  the  earnings  from  or  business  thereof" 
does  not  require  payment  of  taxes  on  capital  stock  of  lessor 
company.  Erie  &  P.  R.  Co.  v.  Pennsylvania  R.  Co.,  208  Pa. 
506,  57  Atl.  Rep.  980. 

Where  under  a  lease,  the  lessee  puts  up  new  buildings 
which  remain  his  property,  the  lessor  being  assessed  taxes 
on  the  leased  property  and  also  the  lessee's  buildings,  may 
pay  the  whole  tax  and  collect  from  the  lessee  the  amount 
of  the  increased  taxes  due  to  the  lessee's  buildings.  Phin- 
ney  v.  Foster,  189  Mass.  182  (Sept.  1905),  75  N.  E.  Rep.  103. 

Sec.  342.    Lease  by  life  tenant. 

A  lease  for  years  granted  by  one  having  a  life  estate  in 
land  without  power  of  alienation  or  incumbrance  is  invalid,  be- 
cause it  is  an  incumbrance.  La  Rue  v.  Parmele  (Neb.  1905), 
103  N.  W.  Rep.  304. 

Under  the  law  of  West  Virginia  (Code,  c.  94,  Sect,  i) 
where  land  is  leased  by  a  life  tenant,  the  tenancy  is  not 
terminated  by  his  death  but  continues  till  the  end  of  the 
current  year,  when  it  ceases  unless  new  arrangements  are 
entered  into  by  the  tenant  and  remainderman  or  the  latter 
recognize  the  former  as  such  by  conduct  such  as  receiving 
rent.  Holden  v.  Bowing,  52  W.  Va.  37,  43  S.  E.  86. 

Sec.  343.  Damages  for  breach.  For  an  extensive  dis- 
cussion of  the  measure  of  damages,  in  case  the  owner  of 
premises  leases  the  same  for  use  as  a  saloon,  knowing  that 
they  are  to  be  so  used  and  that  he  cannot  give  possession 
at  the  time  provided  in  the  lease,  while  the  lessee,  relying 
upon  having  possession  at  that  time,  purchases  fixtures 
for  use  in  the  saloon,  contracts  for  liquors,  etc.,  see  Gross 
V.  Heckert,  120  Wis.  314,  97  N.  W.  Rep.  952.  In  an  action 
by  a  lessee  of  a  dairy  farm  to  recover  for  a  failure  by  the 
lessor  to  provide  pasture  and  feed,  as  agreed,  the  measure 
of  damages,  as  a  general  rule,  is  the  difference  between  the 
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rental  value  of  the  property  in  the  condition  in  which  it 
was  contracted  to  be,  and  the  condition  in  which  it  existed 
for  the  use  intended.  Kellogg  v.  Mallick  (Wis.  1905),  103 
•  N.  W.  Rep.  1 1 16.  See  the  opinion  for  an  elaborate  examin- 
ation of  the  authorities  and  an  examination  of  particular 
facts  held  not  to  warrant  a  recovery  of  prospective  profits. 

Sec.  344.  Lease  for  illegal  purpose.  Where  a  lessee 
has  knowingly  entered  into  a  lease  prohibited  by  the  Crim- 
inal Code,  equity  will  leave  him  where  it  finds  him,  and  will 
not  interpose  to  assist  it  in  recovering  money  paid  by  him 
in  furtherance  of  such  unlawful  leasing,  although  the  pay- 
ment was  coerced  by  an  execution  issued  upon  a  judgment 
at  law.  Boddie  v.  Brewer  &  Hofman  Brewing  Co.,  204  111. 
352,  68  N.  E.  Rep,  394.  If  a  lease  for  a  term  of  years  is 
made  with  a  view  to  the  use  of  the  premises  as  a  house  of 
ill  fame,  the  lease  is  wholly  void,  and  confers  upon  the 
lessee  no  right  to  remain  in  possession  for  such  purposes 
either  as  tenant  from  month  to  month  or  otherwise.  Berni 
V.  Boyer,  90  Minn.  469,  97  N.  W.  Rep.  121.  Where  an 
agent  without  authority  makes  a  lease  of  premises  for  an 
immoral  purpose  the  lease  is  not  binding  on  the  owner, 
payments  made  under  it  to  the  agent  did  hot  bind  the 
owner,  and  where  the  owner  expels  the  lessee  he  cannot 
recover  of  the  owner  the  rent  paid  in  advance  to  the  agent, 
as  the  law  will  leave  the  parties  where  it  finds  them.  Stover 
V.  Flower,  120  la.  514,  94  N.  W.  iioo. 

Sec.  345.    Termination — Forfeiture. 

Adoption  of  local  option  in  a  county  held  not  to  invalidate 
a  lease  permitting  the  use  of  the  premises  as  a  saloon.  Hous- 
ton Ice  &  Brewing  Co.  v.  Keenan  (Tex.  1905),  88  S.  W.  197. 

Expiration.  A  lease  of  public  lands  by  the  Commis- 
sioner of  the  General  Land  Office  for  five  years  from  April 
i6th,  1897,  expires  at  midnight  of  April  i6th,  1902,  where 
no  specific  intention  on  the  part  of  the  Commissioner  as  to 
the  time  of  expiration  appears,  the  day  of  execution  being 
excluded.  Patterson  v.  Terrell,  96  Tex.  509,  74  S.  W.  19. 
A  provision  in  a  lease  to  the  effect  that  "this  lease  will  ex- 
pire after  three  years  from  Oct.  15,  1899,  if  the  leased 
property  is  sold,"  is  to  be  construed  as  meaning  that,  if 
the  property  is  sold  after   three    years    from  the  date  speci- 
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fied,  the  lease  will  at  once  expire.  Hickox  v.  Seegner, 
(Wis.  1904),  loi  N.  W.  Rep.  357.  A  limit  is  imposed  on 
terms  of  leases  of  city  and  town  lots  by  Cal.  St.  1903,  Ch. 
210.  Sec.  3310,  Art.  4,  Ch.  24,  Civil  Code,  limiting  leases, 
is  amended  by  N.  D.  Laws  of  1903,  Ch.  151. 

Forfeiture.  A  lessor  cannot  recover  possession  of 
leased  premises  because  of  failure  of  the  lessee  to  per- 
form a  part  only  of  the  consideration  where  the  considera- 
tion although  made  ot  two  acts  is  an  entirety.  King  v. 
Morristown  Fuel  &  Light  Co.,  31  Ind.  App.  476,  68  N.  E. 
Rep.  310. 

A  lease  of  a  factory  together  with  power,  providing 
that  if  the  lessor  fails  to  provide  the  power  the  lessee  shall 
have  an  "option  and  right  upon  serving  the  lessor  with  a 
thirty  days'  notice  in  writing  to  declare  this  lease  forfeited, 
terminated  and  at  an  end,"  is  construed  as  meaning  that 
if  the  lessor  fails  to  supply  power  the  lessee  may  give  such 
notice  and  then  the  lessor  has  30  days  in  which  to  supply 
the  power.  If  the  power  is  not  supplied  within  the  thirty 
days,  the  lessee  then  has  a  reasonable  time  to  remove  his 
property.  The  word  "forfeited"  as  used  here  is  synonymous 
with  the  word  terminated.  Channel  v.  Merrinfield,  206 
111.  278,  69  N.  E.  Rep.  34.  A  lease  contained  a  covenant  by 
the  lessee  not  to  transfer  the  lease ;  also  a  clause  that  if  the 
lessee  should  fail  in  the  performance  of  any  of  the  cove- 
nants which  were  to  be  observed  by  him  the  estate  granted 
should  terminate.  Held — The  non-abiding  by  the  covenant 
was  a  failure  of  performance.  West  Shore  R.  Co  v.  Wen- 
ner,  70  N.  J.  233,  58  Atl.  Rep.  408. 

Sec.  346.  Equitable  relief — Mistake.  Where  a  lease  is 
entered  into  under  a  mutual  mistake  so  material  to  the  mak- 
ing of  the  contract  that  but  for  it  the  contract  would  not 
have  been  made,  equity  will  rescind  the  contract  where  a 
substantial  restoration  can  be  made.  Such  a  mutual  mis- 
take occurs  where  a  lease  is  made  whereby  the  lessee  was 
to  add  two  stories  to  the  leased  building,  the  returns  of  such 
extra  stories  being  necessary  to  enable  him  to  pay  the  rent 
agreed  upon,  and  it  was  found  that  the  foundations  and 
walls  of  the  leased  building  would  not  hold  the  extra  two 
stories.  Hoops  v.  Fitzgerald,  204  111.  325,  68  N.  E.  Rep. 
430. 
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Sec  347.  Actions.  In  an  action  by  a  landlord  on  a 
written  lease  in  which  a  landlord's  attachment  issued  no 
counterclaim  can  be  filed  for  a  wrongful  suing  out  of  the 
landlord's  attachment.  Ingram  v.  Dailey,  123  la.  188,  98 
N.  W.  626. 

Where  a  landlady  signed  a  lease  but  her  husband  did 
not  acknowledge  it  and,  thtf  rent  becoming  in  arrears,  be- 
gan suits  every  month  for  the  previous  month's  rent  until 
enjoined  on  the  ground  of  vexatiousness,  and  then  when  the 
lease  expired  brought  a  suit  by  summary  process  to  regain 
possession  of  the  premises,  it  was  held  that  the  latter  suit 
should  not  be  enjoined  as  it  was  based  upon  an  entirely  new 
and  distinct  cause  of  action  and  did  not  come  within  the 
terms  of  the  prior  injunction.  Featherstone  v.  Carr,  134  N. 
C  66, 46  S.  E.  15. 

Sec.  348.  Lease  by  public  authority.  A  town  may 
lease  land  of  which  it  is  seised,  for  any  legitimate  purpose. 
Murphy  v.  Commonwealth,  187  Mass.  361,  73  N.  E.  Rep. 
524.  Under  Wyo.  Rev.  St.,  §  812,  813,  814,  the  board  does 
not  abuse  its  discretion  by  leasing  state  land  to  a  new 
lessee  at  the  expiration  of  a  lease  when  such  lessee  offers 
more  than  the  former  lessee  even  though  the  former  lessee 
had  asked  the  board  to  fix  a  valuation  on  the  land.  Baker 
v.  Brown,  12  Wyo.  198,  74  P.  94. 

Sec.  349*  Micellaneous  notes  —  Nature  —  Indemnity 
for  nuisance — Deposit  as  security — Redemption — Execu^ 
tion  sale.  A  lease  for  years  is  personal  estate.  Shipley  v. 
Smith,  162  Ind.  526,  70  N.  E.  Rep.  803. 

The  owner  of  land  erected  houses  thereon  to  be  used 
by  her  lessee  for  the  storage  of  fertilizers.  A  neighb9t 
objected,  and  the  owner  thereupon  agreed  to  indemnify  the 
lessees  against  any  damages  which  they  might  suffer  by 
reason  of  the  storage  of  fertilizers.  In  an  action  by  lessees 
against  lessor  to  recover  the  amount  of  damages  recovered 
from  them  by  the  neighboring  owner,  it  was  held  that  the 
agreement  of  indemnity  was  against  public  policy,  as  the 
use  contemplated  amounted  to  a  public  nuisance.  Leb- 
anon Carriage  &  Implement  Co.  v.  Faulkner  (Ky.  1903), 
76  S.  W.  Rep.  T083.  Where  lessee  deposits  money  to  se- 
cure the  performance  of  covenants  in  a  lease  and  in  case 

ii-« 
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nhere  was  no  default  then  to  pay  iht  last  three  monife  rent 
'-of  the  term  the  fund  is  an  indemnity  and  if  the  lessee  is 

*  dispossessed  owing   one   month's  reat^  he  is  entitled    to»  the 
-^ balance  of  the  fund  after  deducting  thie  rent  due.    Hedclan 

V.  Hauser,  71  N.  J.  L.  478,  59  Atl.  18,    Maryland  Acts  1884,. 

*  c.  485,  p.  649,  relative  to  redemption  of  leases  for  terms  of 
vover  15  years  at  the  expiration  of  such  period,  by  paying  the 

•capitalization  of  the  reserved  rent,  appCes  both  to  improved! 

and  unimproved  lands.    Swan  et.  al.  v.  Kemp  et.  al,  97  Mdi 

686,  55  Atl.  441. 

Under  a  statute  providing  that  any  interest  in  real 
estate  shall  be  sold  in  the  same  manner  as-  the  land  itself 
a  leasehold  interest  in  land  for  a  term  of  years  is  an  interest 
in  the  land  and  should  be  sold  under  execution  in  the  same 
manner  as  real  estate.  The  prevailing  rule  apart  from  stat- 
•ute  is  that  such  interest  should  be  levied  upon  as  person- 
alty.   Reilley  v.  Anderson,  33  Wash.  58,  73  Pac.  799. 
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Sec  350.    Who  is  licensee— Validity  of  license. 

A  man  entering  a  private  way  for  the  purpose  of  proceed- 
ing  to  his  place  of  business,  which  is  not  on  the  way,  is  a  mere 
licensee,  and  the  fact  that  while  passing  along  the  way  an 
abutter  thereon  calls  him  in  to  talk  business  does  not  make 
him  other  than  a  licensee  when  he  leaves  such  abutter  and 
resumes  his  way  to  his  office.  Welden  v.  Prescott,  187 
Mass.  415,  73  N.  E.  Rep.  536. 

Where  a  fishery  location  is  invalid  when  made  because 
of  a  prior  conflicting  one  it  would  not  ripen  into  a  valid  lo- 
cation at  the  expiration  of  the  license  for  the  prior  one. 
Mower  V.  O'Brien  (Wash.  1905),  79  Pac.  474. 

An  action  at  law  by  a  married  woman  to  recover  dam- 
ages for  constructing  a  ditch  on  her  land  cannot  be  defeated 
by  showing  a  parol  license  given  by  her  husband  two 
months  before  she  acquired  title  to  the  land  in  question. 
Neumeister  v.  Goddard  (Wis.  1905),  103  N.  W.  Rep.  241. 
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Sec.  351.    Revocation  of  license. 

It  was  held  that  "a  mere  parol  license  in  the  premises  from 
the  shore  owner,  *  *  is  always  revocable  at  the  pleasure 
of  the  licensor,  and  it  neither  imports  title  of  any  sort  in 
them,  or,  even  when  acted  upon,  involves  any  matter  of 
estoppel  in  pais  against  him."  Turner  v.  City  of  Mobile, 
135  Ala.  73,  33  So.  132.  Where  a  railroad  company  placed  a 
track  upon  the  land  of  a  mining  company  for  the  purpose  of 
reaching  its  ore  bins  without  paying  any  compensation  or 
without  any  agreement  as  to  the  duration  of  the  license 
and  it  was  only  intended  to  be  used  in  connection  with  the 
mining  company's  business  the  railroad's  license  was  re- 
vocable at  the  company's  option.  Stratton's  Independence 
V.  Midland  Terminal  Ry.  Co.  (Colo.  1904),  yj  Pac.  247. 
In  Wisconsin,  a  mere  verbal  permission  to  use  land,  no  con- 
sideration being  paid,  conveys  no  interest  in  the  land,  and 
the  right  to  occupy  ceases  upon  revocation  of  the  license, 
although  valuable  improvements  have  been  made  on  the 
strength  of  it;  hence  a  verbal  license  to  discharge  rain- 
water on  plaintiff's  premises  is  no  defense  to  a  suit  to  re- 
strain such  discharge  of  water  after  the  license  has  been 
revoked,  although  defendant  had  gone  to  much  expense 
in  constructing  troughs,  etc.  Huber  v.  Stark  (Wis.  1905), 
102  N.  W.  Rep.  12. 

By  sale^  Where  a  party  has  been  given  authority  to 
enter  land  and  cut  timber  which  is  void  under  the  statute 
of  frauds  he  is  a  licensee  and  his  Hcense  is  revoked  by  a  sale 
of  the  land  and  he  is  entitled  to  remove  only  such  wood  as 
was  cut  before  such  sale.  Mine  La  Motte  Lead  &  Smelting 
.  Co.  V.  White,  106  Mo.  App.  222,  80  S.  W.  356. 

Rights  of  licensee  on  revocation.  Where  land  upon 
which  a  license  to  enter  and  cut  timber  has  been  granted 
is  conveyed  in  fee  the  license  is  revoked  but  the  licensee 
may  enter  to  remove  timber  already  cut.  Price  &  Baker 
Co.  V.  Madison,  17  S.  D.  247,  95  N.  W.  933. 

Estoppel  to  revoke.  Where  one  granted  a  parol  license 
to  another  to  build  a  dam  so  as  to  flood  the  licensor's  land 
and  it  was  orally  agreed  that  the  compensation  should  not 
exceed  a  certain  sum,  the  exact  amount  to  be  determined  by 
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arbitrators,  the  licensor  could  not  maintain  an  action  to 
abate  the  dam  after  the  licensee  had  proceeded  so  far,  re- 
lying on  the  license,  that  it  would  suffer  irreparable  loss  if 
the  action  were  allowed.  McDougald  v.  New  Richmond 
Roller  Mills  Co.  (Wis.  1905),  193  N.  W.  Rep.  244. 


LIENS 

As  to  landlord's  liens,  see  antCj  §  328. 

Sec.  352.  Attorney's  lien.  The  right  to  an  attorney's 
lien  in  certain  cases  is  defined  by  Va.  Acts  of  1904,  Ch.  147. 
An  attorney  is  not  entitled  to  an  execution  to  force  collection 
of  his  lien  before  the  nature  and  extent  of  such  lien  has  been 
judicially  determined,  but  should  first  file  an  intervening  peti- 
tion to  have  the  amount  and  extent  of  his  lien  determined. 
Jones  V.  Duff  Grain  Co.  (Neb.  1903),  95  N.  W.  i. 

Sec.  353.  Judgment  lien  —  Creation  —  Docketin^g^ 
Against  non-resident — Statutes. 

Creation.  Under  §  322,  S.  D.  Rev.  Code  Civ.  Proc,  a 
judgment  in  an  action  to'  quiet  title,  which  adjudges  that 
plaintiff's  title  be  quieted  and  that  they  recover  their  costs 

against  defendant  "taxed  at  $ ,"  is  an  immediate  lien  on 

defendant's  real  estate,  though  the  costs  are  not  taxed  until 
later.  Mathewson  v.  Fredrich  (S.  D.  1905),  103  N.  W.  Rep. 
656.  Under  the  Texas  law  (Rev.  St.  1899,  Arts.  3284  to 
3290).  which  provides  for  the  creation  of  a  judgment  lien  upon 
all  the  real  estate  present  and  after  acquired  of  the  defendant 
in  any  county  by  filing  of  an  abstract  of  judgment  in  the  county 
and  that  said  lien  shall  continue  for  ten  years  if  execution 
shall  issue  within  one  year  after  judgment  is  entered,  an 
execution  which  was  issued  but  never  given  to  an  officer  to 
serve  is  insufficient  to  create  a  lien  upon  after  acquired  land. 
Schneider  v.  Dorsey,  96  Tex.  544,  74  S.  W.  526.  In  Wiscon- 
sin, a  judgment  against  a  county  constitutes  no  Hen  on  lands 
to  which  the  county  has  acquired  title,  through  tax  deeds. 
Buell  v.  Arnold  (Wis.  1905),  102  N.  W.  Rep.  338. 
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Docketing.  It  was  held  "a  judgment  creditor,  who  comes 
into  a  court  of  equity  to  enforce  his  lien  upon  land,  is  not  as- 
serting an  equitable  right  or  seeking  equitable  relief.  His 
judgment  is  a  legal  lien."  Therefore,  such  a  creditor  need 
not  pay  the  purchaser  from  the  judgment  debtor  under  a  con- 
tract invalid  against  third  parties  under  the  registry  laws  the 
value  of  improvements  placed  upon  the  land  by  such  pur- 
chaser. When  the  judgment  creditor  "dockets  his  judgment 
as  provided  by  statute,  he  has  done  all  he  is  bound  to  do,  and 
parties  dealing  with  the  property  *  *  *  do  so  at  their 
peril,  and  in  complete  subjection  to  the  lien."  Flanary  v. 
Kane,  102  Va.  547,  46  S.  E.  312.  It  was  held  that  under  Sec- 
tion 5,  c.  139,  Code  1899  of  West  Virginia,  a  judgment  ren- 
dered by  a  justice  is  a  lien  from  the  date  of  the  judgment  on 
the  land  of  the  defendant  in  his  possession,  or  to  which  he  may 
be  entitled  then  or  thereafter,  but  as  against  an  innocent  pur- 
chaser is  not  a  lien  until  docketed  with  the  Clerk  of  Court  in 
accordance  with  Section  4,  c.  139,  Code  1899.  Nuzum  v.  Her- 
ron,  52  W.  Va.  499,  44  S.  E.  257. 

Against  non-resident.  A  judgment  against  a  non-resi- 
dent, where  jurisdiction  rests  only  upon  service  by  publication, 
and  the  seizure  of  the  debtor's  property  under  a  writ  of  attach- 
ment, has  the  same  conclusive  effect,  to  the  extent  of  the 
debtor's  interest  in  the  property  seized,  as  a  judgment  ren- 
dered upon  personal  service.  Salemonson  v.  Thompson  (N. 
D.  1904),  lor  N.  W.  Rep.  320.  The  opinion  cites  numerous 
authorities. 

Statutes.  Liens  created  by  registration  of  judgments  or 
decrees  as  provided  by  Alabama  St.  1903,  No.  316.  Sec.  1251 
of  the  Code,  prescribing  the  term  for  which  judgments  are 
liens  on  real  property,  and  regulating  the  procedure  in  cases 
where  persons  are  sued  under  fictitious  names,  is  amended  by 
N.  Y.  Laws  of  1905,  Ch.  432.  Sec.  i  of  Ch.  6  of  the  Public 
Laws  of  1893  as  to  judgment  liens  is  amended  by  N.  Car.  Laws 
of  1903,  Ch."  763.  Sec.  4043,  Statutes  of  1898,  relating  to  the 
enforcement  of  judgments  in  county  courts  and  the  heirs 
thereof,  is  amended  by  Wis.  Laws  of  1905,  Ch.  137. 

Party.  Where  a  creditor  with  a  judgment  lien  upon 
real  estate  did  not  become  a  party  to  suit  to  subject  the  land 
to  the  pa)mient  of  partnership  debts,  until  after  an  order  of 
reference  to  ascertain  the  liens  had  issued,  it  was  held 
that  becoming  a  party  and  asserting  her  lien  whilst  the  fund 
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which  she  sought  to  subject  was  still  in  the  hands  of  the  court 
was  sufficient.  GunneU's  Adm'rs.  v.  Dixon's  Adm'r.,  loi  Va. 
174,  43  S.  E.  340. 

Sec.  354.    Judgment  lien — Estate  of  debtor  covered  by. 

On  vesting  of  title  in  debtor.  Under  Code  1887,  §  3567,  a 
judgment  binds  the  interest  of  a  contingent  remainderman  on 
its  becoming  vested.  Wilson  v.  Langhorne  et.  al.  (Va.  1904), 
47  S.  E.  871.  In  case  of  judgments  against  beneficiaries 
under  a  trust  where  the  trustee  had  no  power  to  sell  and  the 
trust  terminated  at  a  certain  date,  such  judgments  become  liens 
on  the  respective  interests  of  the  beneficiaries  as  soon  as  the 
title  became  vested  in  them.  Moll  v.  Gardner,  214  111.  248, 
73  N.  E.  Rep.  442.  Where  the  owner  of  land  paid  off  a  mort- 
gage upon  it  after  a  judgment  had  been  rendered  against  him, 
it  was  held  that  upon  such  pa3mient  the  title  revested  in  him 
and  the  land  immediately  passed  under  the  judgment  lien,  al- 
though  the  judgment  was  then  more  than  a  year  old.  Wam- 
ble V.  Gant,  112  Tenn.  327,  79  S.  W.  801. 

Homestead.  In  Iowa,  it  is  held  that  a  judgment  impos- 
ing a  fine  for  maintaining  a  liquor  nuisance  constitutes  a  lien 
on  the  homestead  in  which  the  nuisance  is  maintamed,  al- 
though the  premises  are  not  specifically  described  in  the  in- 
dictment, and  is  held  to  constitute  a  lien  on  real  estate  orig- 
inally occupied  by  defendant  as  a  homestead,  which  was  con- 
veyed by  her  to  another  shortly  before  the  fine  was  imposed, 
and,  some  time  after  the  fine  was  imposed,  reconveyed  to  her, 
and  it  is  immaterial  that  the  conveyances  were  without  consid- 
eration. Jasper  County  v.  Sparham  (la.  1904),  loi  N.  W. 
Rep.  134. 

On  sale.  In  Virginia  it  is  held  that  "in  order  for  a  pur- 
chaser, under  a  contract  which  is  not  required  to  be  recorded, 
to  be  protected  as  to  subsequent  judgments  against  his  vendor, 
he  must,  before  the  date  of  such  judgment,  have  become  in- 
vested with  a  perfect  equitable  title."  Where  only  part  of  the 
purchase  money  on  an  oral  contract  of  sale  has  been  paid,  the 
purchaser  does  not  have  a  "perfect  equitable  title.'*  It  was 
therefore  held  that  where  a  railroad  had  acquired  j  rt  of  its 
road-bed  by  such  defective  title,  a  court  of  equity  would  de-. 
cree  a  sale  of  such  part  to  satisfy  a  later  acquired  judgment 
Hen  against  the  seller.  Fulkerson  v.  Taylor,  102  Va.  314,  46 
S.  E.  309. 
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Naked  title.  A  defendant  debtor,  some  time  before  the 
rendition  of  judgment  against  him,  transferred  his  property  to 
a  third  person,  who  agreed  to  sell  to  the  plaintiff,  but  insisted 
on  conveying  through  the  debtor.  Both  deeds  were  simul- 
taneously delivered  to  complaintant.  Afterwards  an  execu- 
tion was  issued  upon  the  above  judgment  and  an  attempt  made 
to  levy  upon  the  real  estate  in  question.  Held — As  the  debtor 
was  merely  a  conduit  for  the  transmission  of  the  title  to  com- 
plainant, there  was  no  such  seisin  in  him  as  would  afford  a 
point  of  time  for  the  lien  of  the  judgment  to  attach  and  the  sale 
under  the  levy  should  be  enjoined.  Gordon  v.  Cox,  no  Tenn. 
306,  75  S.  W.  Rep.  925.  A  judgment  lien  does  not  attach  to 
land  to  which  the  judgment  debtor  has  the  bare  legal  title  but 
in  which  he  has  no  beneficial  interest,  having  contracted  to 
convey  the  land  to  one  who  has  taken  possession  and  paid  the 
full  consideration.  Fleming  v.  Wilson,  92  Minn.  303,  100  N. 
W.  Rep.  4. 

After  acquired  land.  It  was  held  that  a  judgment  cred- 
itor is  not  entitled  to  have  it  declared  a  lien  on  land  purchased 
by  the  debtor  since  the  debt  was  contracted  when  the  record 
title  thereof  is  not  in  the  debtor,  although  the  land  may  be  sub- 
jected to  the  payment  of  the  judgment  by  other  proceedings. 
Sewell  V.  Duke  (Ky.  1905),  85  S.  W.  748. 

Sec.  355.  Judgment  lien — Duration  of  lien — Release — 
Revival. 

The  transcript  of  a  judgment  in  a  justice  court  to^ 
the  circuit  court  clerk's  office  does  not  keep  alive  the  Hen 
of  such  judgment  after  one  year  from  the  date  of  filing. 
(Kurd's  Rev.  St.  1901,  p.  1126).  Brockway  v.  Trinity  M.  E. 
Church  of  Chicago,  205  111.  238,  68  N.  E.  Rep.  749.  Where  a 
judgment  which  was  a  lien  upon  real  estate  was  not  barred  by 
the  statute  of  limitations  until  after  an  order  of  reference  ta 
determine  liens  in  a  suit  to  obtain  the  sale  of  land  to  pay  the 
purchase  price  and  settle  a  partnership,  it  was  held  that  the 
statute  was  suspended  by  the  action  if  the  lien  was  asserted 
therein.  Gunnell's  Adm'rs.  v.  Dixon's  Adm'r.,  loi  Va.  174, 
43  S.  E.  340.  Under  Code,  Iowa,  Sections  4045,  4046,  a 
junior  judgment  lien-holder  has  no  redress,  as  against  a  sale 
of  the  property  under  a  senior  judgment,  except  by  statutory 
redemption ;  so  that  an  execution  sale  made  by  virtue  of  the 
junior  judgment  after  the  expiration  of  the  statutory  period 
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for  redemption  conveys  no  title.  Wood  v.  Rankin  et.  al.,  119 
la.  448,  93  N.  W.  387.  By  one  decree  a  mortgage  of  A's  was 
foreclosed,  and  also  the  lien  of  several  co-defendants  on  A's 
land  for  materials  furnished  him^  and  K.,  one  of  the  defend- 
ants, obtained  judgment  against  A.  as  principal  and  W.,  an- 
other co-defendant,  as  surety  for  a  certain  sum  of  money. 
Although  six  special  executions  were  sued  out  by  the  plaintiff 
and  the  land  was  finally  sold  leaving  a  deficiency  due  K.,  in 
none  of  them  was  any  mention  made  of  K.'s  money  judgment 
More  than  five  years  later  K.  sued  out  a  general  execution. 
It  was  held  that  the  issuance  of  the  special  execution  did  not 
prevent  the  judgment  of  K.  from^  becoming  dormant.  John- 
ston, Burch  and  Atkinson,  J.  J.,  dissented.  Watson  v.  Key- 
stone Iron  Works  Co.  (Kansas  1904),  78  Pac.  156. 

A  release  of  a  lien  on  real  estate  made  by  the  party  hold- 
ing the  same  at  request  of  the  sureties  on  a  judgment  against 
the  lienee,  and  in  consideration  of  their  agreement  that  the 
proceeds  of  the  sale  of  the  land  should  go  to  pay  the  liens, 
and  that  the  release  should  not  affect  their  liability  on  the 
judgment,  is  valid  and  removes  the  lien  from  the  land.  Mc- 
Cleary  v.  Chipman,  32  Ind.  489,  68  N.  E.  Rep.  320. 

Revival.  It  was  held  that  in  accordance  with  Article  19, 
c.  66,  Wilson's  Oklahoma  Rev.  &  Ann.  St.  1903,  a  judgment 
which  has  become  dormant  "can  only  be  revived  by  an  order 
of  the  court,  and  in  the  manner  provided  by  the  statute."  Neal 
v.  Le  Breton,  14  Okla.  538,  78  Pac.  376. 

Sec.  356.      Lis  pendens — Creation — Loss. 

Creation.  Under  the  Arkansas  Statute  of  1903  (Kirby's 
Dig.,  Section  5149)  in  order  to  make  the  bringing  of  a  suit 
lis  pendens  a  notice  of  the  pendency  of  the  action  must  be  filed 
in  the  recorder's  office.  Steele  v.  Robertson  (Ark.  1905),  87 
S.  W.  117.  In  California,  a  purchaser  pendente  lite  does  not 
take  subject  to  the  outcome  of  the  controversy  unless  the  plain- 
tiff files  with  the  recorder  a  notice  of  the  controversy.  Page  v. 
W.  W.  Chase  Co.  (Cal.  1904),  79  Pac.  278.  North  Carolina 
Code  1883,  Section  229,  with  regard  to  lis  pendens  construed, 
and  it  was  held  that  it  dated  only  from  the  filing  in  the  clerk's 
office  of  t'  e  complaint  in  action.  Morgan  v.  Bostic,  132  N. 
C.  743,  44  S.  E.  639. 

Loss.  It  was  held  that  a  plaintiff  through  laches,  con- 
sisting of  a  delay  of  fifteen  years  in  the  prosecution  of  a  suit. 
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had  lost  his  right  to  rely  on  the  doctrines  of  lis  pendens  as 
against  a  bona  fide  purchaser  for  value.  City  of  Louisville 
V.  Burke  et  al,  (Ky.  1905),  87  S.  W.  269.  It  .was  held  that 
a  buyer  of  real  estate  with  notice  of  an  attachment  lien 
thereon  stands  in  no  better  position  to  contest  its  validity  than 
his  grantor.  To  show  an  abandonment  of  the  lien  some  act 
by  the  creditor  inconsistent  with  its  continuance  must  appear 
and  the  lien  exists  as  long  as  the  judgment.  The  omission 
from  a  return  of  service  on  an  attachment  of  the  fact  that  a 
copy  was  left  with  the  occupant  is  merely  an  irregularity  not 
open  to  collateral  attack.  Stillman  v.  Warner  (Kan.  1904), 
^  Pac.  836.  Where  in  a  suit  on  a  judgment  by  garnishment 
process  the  plaintiffs  claimed  that  the  debt  owed  by  the  gar- 
nishee to  the  defendant  was  secured  by  a  mortgage  on  cer- 
tain land  owned  by  garnishee  but  later  the  plaintiffs  withdrew 
all  claim  against  the  land  and  recovered  a  plain  judgment 
against  the  garnishee,  it  was  held  that  a  third  party  who 
bought  the  land  in  question  from  the  garnishee  was  protected 
from  any  claim  by  the  plaintiffs  in  the  garnishment  suit. 
"The  lis  pendens  was  abandoned  when  the  portion  of  the 
action  relating  to  the  (mortgage)  was  dismissed;"  and  the 
later  judgment  only  took  effect  "from  the  date  of  its  rendition, 
and  was  a  statutory^  lien  on  all  the  land  that  she  owned  at  that 
time."    Bristow  v.  Thackston,  187  Mo.  332,  86  S.  W.  95. 

Sec.  357.  Rights  of  purchaser  pendente  lite.  "A  pur- 
chase made  of  property  actually  in  litigation,  pendente  lite, 
for  a  valuable  consideration,  without  an  express  or  implied 
notice,  in  point  of  fact  affects  the  purchaser  in  the  same  man- 
ner as  if  he  had  such  notice,  and  he  will  accordingly  be  bound 
by  the  judgment  or  decree  in  the  suit."  Tice  v.  Hamilton, 
188  Mo.  298,  87  S.  W.  497,  The  rule  that  a  pendente  lite 
purchaser  is  bound  by  the  judgment  rendered  in  the  case 
pending  at  the  time  of  his  purchase  does  not  apply  where 
instead  of  resorting  to  a  new  trial  as  directed,  the  parties 
agreed  to  a  judgment  on  different  lines,  such  judgment  hav- 
ing the  effect  only  of  a  quit-claim  deed.  Davis  v.  Willson, 
T15  Ky.  639,  74  S.  W.  696.  Having  been  served  with  sum- 
mons the  grantor  of  a  purchaser  pendente  lite  is  bound  to  take 
notice  of  an  answer  and  cross  petition  filed  by  a  defendant 
who  is  made  a  part>'  after  the  answer  day  named  in  the  sum- 
mons.    Jones   v.    Standiferd    (Kan.    1904),    JJ    Pac.    271. 
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Under  Code,  §  3543,  Iowa,  relating  to  lis  pendens,  one  who, 
after  the  filing  of  a  petition  affecting  real  estate,  acquires  an 
interest  from  the  defendant  in  a  foreclosure  proceeding 
brought  in  the  county  where  the  land  lies,  takes  subject  to  the 
determination  of  such  proceeding,  and  although  not  made  a 
party,  has  no  equitable  right  to  redeem  from  the  foreclosure 
sale.  Cooney  v.  Coppock  et.  al.,  119  Iowa  486,  93  N.  W. 
495.  In  Minnesota  a  lis  pendens  is  a  creature  of  statute 
(Gen.  St.  1894,  §  5866),  and  the  right  to  file  it  is  not  subject 
to  the  control  or  discretion  of  the  court,  so  that  when  once 
filed  in  a  proper  action  it  cannot  be  canceled  by  order  of  court, 
on  motion  or  otherwise,  so  long  as  the  action  is  pending  and 
undetermined.     Joslyn  v.  Schwend,  89  Minn.  71,  93  N.  W* 

705. 

One  who  withholds  from  record  his  title  to  real  estate 
until  after  sale  of  land  for  taxes  is  a  purchaser  pendente  lite 
with  notice  of  the  rights  claimed  in  the  foreclosure  proceed- 
ings. Board  of  Commissioners  of  Atchison  Co.  v.  Lips 
(Kan.  1904),  76  Pac.  85.  One  who  obtains  a  mortgage  on 
real  estate  while  actions  are  pending  which  necessarily  de- 
termine the  rights  of  the  mortgagor  in  the  premises,  with 
full  knowledge  thereof,  takes  it  subject  to  the  judgment 
that  may  be  entered  in  such  suits,  and  in  case  the  mort- 
gagor is  adjudged  to  have  no  interest  in  the  premises,  the 
mortgagee  takes  nothing  by  his  mortgage.  Parrotte  v.  Dry-' 
den  (Neb.  1905),  102  N.  W.  Rep.  610.  One  who  purchases 
real  estate  from  a  defendant  in  an  action  brought  to  re- 
cover dower,  after  a  decree  of  the  district  court  in  favor  of 
such  defendant  and  while  the  case  is  pending  in  the  Su- 
preme Court  on  appeal,  with  actual  notice  of  the  plaintiff's 
claim  of  dower,  takes  his  title  subject  to  such  claim.  Martin* 
V.  Abbott  (Neb.  1904),  100  N.  W.  Rep.  142.  It  was 
held  that  where  in  a  petition  by  an  administrator  to  sell 
real  estate  to  pay  debts  "the  lands  sought  to  be  subjected 
to  the  payment  of  the  intestate's  debts  were  particularly  de- 
scribed, and  the  petition  was  filed  in  the  proper  office  before 
the  day  when  K.  purchased  the  land — K.'s  purchase — ^was 
with  notice  of  the  present  proceedings,  and  the  petition — 
was  a  notice,  lis  pendens."  Harris  v.  Davenport,  132  North 
Carolina  697,  44  Southeastern  406.  B.  and  S.  for  the  use 
of  McC.  recovered  judgment  against  G.  and  O'B.,  his  sure- 
ties, and  a  bill  in  equity  having  been  brought  by  his  credit- 
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ors  to  subject  O'B/s  real  estate  to  the  payment  of  their 
liens,  in  which  suit  G.  was  a  party  defendant,  but  no  pro- 
ceedings were  taken  against  his  land,  G.  died.  The  suit 
was  revived  against  C,  G.'c  only  heir,  and  later  C,  the  suit 
being  still  pending,  sold  a  tract  of  G.'s  land  to  D.  It  was 
held  that  D.  was  not  a  purchaser  pendente  lite.  Woods 
Special  Comm.  v.  Douglas,  52  W.  Va.  517,  44  Southeastern 

234- 

It  was  held  that  when  the  plaintiff  obtained  an  order 
of  attachment,  and  had  it  levied  on  the  land  but  did  not 
give  notice  of  the  pendency  of  the  action  as  required  by 
Section  2358a,  Kentucky  Statute  1903,  a  bona  fide  pur- 
chaser after  the  attachment  took  the  land  free  and  clear. 
White  V.  Manning  (Ky.  1904),  82  Southwestern  607.  A. 
purchased  real  estate  of  a  mortgagor,  the  mortgage  being 
on  record.  Prior  to  A.'s  purchase  a  material  man  began 
suit  to  foreclose  his  lien  upon  a  part  of  the  mortgagor's 
property  which  was  not  included  in  the  property  so  pur- 
chased, but  on  other  lands  covered  by  the  mortgage.  Be- 
fore the  mortgagee  was  made  a  party  to  the  suit  on  the  lien, 
A.'s  deed  was  executed,  but  was  not  put  upon  record  until 
the  mortgagee  was  made  a  party  to  the  suit  and  set  up  his 
mortgage  against  the  mortgagor  and  obtained  judgment 
thereon  and  an  or  der  of  sale.  Held,  the  legal  title  was  in 
the  mortgagor  at  the  time  of  the  decree  foreclosing  the 
mortgage  and  A.  was  a  purchaser  pendente  lite.  Jones  v. 
Standiford  (Kan.  1904),  77  P.  271. 

Sec.  358.  Charges  on  land  created  by  will.  It  was  held 
that  a  will  which  "charged  real  estate  with  the  payment  of 
— debts — constitutes  an  equitable  lien  on  the  lands."  Smith 
V.  Moore,  102  Va.  260,  46  Southeastern  326.  A  provision 
in  a  will  directing  the  executor  to  sell  all  the  real  estate 
of  the  deceased  has  the  effect  of  converting  the  real  estate 
into  personalty,  and  the  same  is  to  be  treated  as  such  by 
the  executor.  Clark  v.  Worrall,  33  Ind.  App.  49,  68  N.  E. 
Rep.  699.  The  personal  assets  of  an  estate  primarily  con- 
stitute the  fund  out  of  which  debts,  expenses  of  administra- 
tion, legacies,  etc.,  are  to  be  paid,  but  a  testator  may  by 
express  provision  exonerate  the  personal  property  and  make 
such  debts,  etc.,  a  charge  on  his  real  estate.  Clark  v.  Wor- 
rall, 33  Ind.  App.  49,  68  N.  E.  Rep.  699.    The  charge  for 
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water  supplied  by  a  municipality  is  not  a  lien  on  the  land 
so  as  to  make  a  purchaser  of  the  property  after  the  assess- 
ment of  water  charges  liable  therefor.  City  of  Chicago  v. 
Northwestern  Mut.  Life  Ins.  Co.  (111.  1905),  75  N.  E.  Rep. 
803.  By  a  will  an  annuity  was  g^ven  testator's  daughter 
"to  be  issuing  and  payable  out  of"  real  estate  devised  to  a 
•son  subject  to  such  annuity,  and  the  will  provided  "I  do 
hereby  charge  and  subject  the  said  real  estate  with  and  to 
the  payment  of  the  said  annuity  *  *  *  fully  empower- 
ing and  authorizing  said"  annuitant  "to  take  any  and  all 
proper  and  necessary  steps  to  enforce  the  payment  thereof, 
as  aforesaid,  if  default  shall  at  any  time  be  made  in  the  pay- 
ment of  any  of  said  payments  as  aforesaid."  Such  an  an- 
nuity is  a  continuing  charge  or  lien  upon  the  rents  arising 
from  said  real  estate  until  all  arrearages  of  the  annuity  shall 
be  paid.  It  is  also  a  lien  on  the  corpus.  Gee  v.  Gee,  204 
111.  588,  68  N.  E.  Rep.  514. 

Sec.  359,  Other  liens.  Where  a  vendor  of  land  made 
an  arrangement  with  a  bank  where  the  vendee  had  de- 
posited his  bond  for  title  as  collateral  for  a  loan,  and  a  deed 
in  escrow  to  the  vendee  was  left  with  the  bank  to  take 
effect  when  the  vendee  paid  his  own  note  and  the  one  made 
by  the  vendor,  it  was  held  that  since  the  vendor  had  no 
authority  from  the  vendee  and  the  arrangement  was  made 
without  his  knowledge  or  consent,  no  lien  upon  his  interest 
in  favor  of  the  bank  was  created  by  the  contract.  Atlanta 
Trust  &  Banking  Co.  v. 'N elms,  116  Ga.  915,  43  S.  E.  380. 
Where  an  agreed  vendor  was  refused  a  decree  of  specific 
performance  against  the  vendee,  on  the  ground  of  vendor's 
inability  to  convey  a  good  title,  and  the  vendee  has  paid 
part  of  the  purchase  money  and  was  to  have  paid  certain 
mortgages,  which  mortgages  were  foreclosed  after  notice 
by  vendee  of  the  defect  in  the  title,  affording  vendor  a 
chance  to  protect  himself,  it  was  held  that  the  vendee 
should  be  decreed  a  lien  on  the  property  for  the  purchase 
money  paid.  Cleveland  v.  Bergen  Building  &  Improvement 
Co.  et.  al  (N.  J.  Eq.)  55  Atl.  117.  Where  A.  becomes  an 
equitable  owner  under  a  contract  between  B.  and  C,  a  sub- 
sequent trust  indenture  substituted  for  the  original  con- 
tract between  B.  and  C.  does  not  subject  the  land  bought 
by  A.  to  a  lien  under  that  trust.    Williams  v.  Spitzer,  203 
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III.  505,  68  N.  E.  Rep.  49.  Where  A.  buys  in  property  in  a 
foreclosure  proceedings  and  pays  the  money  therefor,  and 
has  the  title  conveyed  to  B.,  an  attachnxent  against  A.  is 
not  valid  as  covering  any  of  the  rights  of  A.  in  the  prop- 
erty. Chantland  v.  Midland  National  Bank,  66  Kan.  549, 
72  Pac.  230.  Where  the  owner  of  a  homestead  incurs  a 
debt  to  a  contractor  for  improving  the  same,  and  borrows 
money  on  mortgage  to  pay  the  same,  the  lender  is  not 
entitled  to  a  lien  on  the  homestead  under  statute  making  debts 
for  the  improvement  of  homestead  first  liens.  Steger  v. 
Traveling  Men's  Building  &  Loan  Ass'n,  208  111.  236,  70 
N.  E.  Rep.  236.  The  act  of  May  15,  1903  (Laws  1903,  p. 
120),  providing  for  the  validating  acknowledgments  cannot 
operate  retrospectively  so  as  to  affect  liens  vested  before 
its  passage.  Fugman  v.  Jiri  Washington  Building  &  Loan 
Ass'n.,  209  111.  176,  70  N.  E.  Rep.  644.  Although  an  assign- 
ment of  the  defendant's  bid  on  land  to  the  plairitiff  was 
unenforcible  because  obtained  by  fraud,  it  was  held  that 
the  plaintiff  was  entitled  to  a  lien  on  the  land  for  the 
amount  of  a  check  paid  by  him  at  the  time  of  the  assign- 
ment to  cancel  a  debt  owed  by  the  defendant  to  a  third 
party.    Daniels  v.  Daniels  (Ky.  1905),  86  S.  W.  11 16. 

Sec.    360.     Action    to    establish — Practice — Pleading. 

Where  a  petition  to  establish  a  lien  on  land  alleges  that 
when  the  mortgage  was  given  there  was  a  title  bond  on  the 
land  in  favor  of  plaintiff's  mortgagor,  and  from  the  evi- 
dence it  appears  that  the  bond  was  given  to  another  party 
who  sold  to  plaintiff's  mortgagor,  the  proof  shows  variance 
from  the  allegations.  Combs'  Admx.  v.  Krish  (Ky.  1905), 
84  S.  W.  562.  An  allegation  in  a  petition  for  a  new  trial 
by  the  defendant  that  only  part  of  the  sum  due  on  the  title 
bond  has  been  paid,  the  issue  in  the  original  action  being 
the  payment  of  the  titl^  bond,  creates  a  presumption 
against  the  payment  of  the  whole  of  the  purchase  money. 
Combs'  Admx.  v.  Krish  (Ky.  1905),  84  S.  W.  562.  To  a  peti- 
tion for  a  new  trial  by  defendant  in  a  suit  to  establish  a 
lien  on  land,  piaintiff's  mortgagor  not  being  a  party  plaintiff 
in  the  original  suit,  nor  having  filed  any  cross  petition  of 
pleading,  is  not  a  necessary  party.  Combs'  Admx.  v.  Krish 
(Ky.  1905),  84  S.  W.  562, 


MARRIED  WOMEN 

See  Husband  and  Wife. 


MECHANICS  LIENS 

Sec.  361,    In  general. 

As  to  an  architect's  certificate  as  a  condition  precedent  to 
the  establishment  of  a  lien  and  other  steps  necessary  to  perfect 
it  under  the  statutes  of  Montana,  see  McGlaughlin  v.*  Wormser, 
28  Mont.  177,  72  Pac.  428.  Evidence  examined  and  held  to 
show  no  proof  that  a  contract  to  build  a  house  was  intended  to 
defraud  those  who  should  furnish  material  and 'labor.  L.  A. 
Page  &  Son  v.  Grant  (la.  1905),  103  N.  W.  Rep.  124. 

Sec.    362.      Statutes — Construction — Constitutionality. 

Kirby's  Arkansas  Digest,  sections  4970,  4971  and  4972  with 
regard  to  mechanics'  liens,  construed  and  it  was  held  that 
the  word  "improvement"  coveres  the  case  of  a  side-walk. 
Leifer  and  Mills  v.  Mining  (Ark.  1905),  86  S.  W.  407.  Sec- 
tion 1 1833/^  of  the  Code  of  Civil  Procedure  relating  to  me- 
chanics' liens  is  repealed  by  Cal.  St.  1903,  Ch.  19.  Liens 
for  material  men,  mechanics,  artisans  and  laborers  and  the 
manner  of  their  enforcement  are  prescribed  by  Fla.  Laws 
of  1903,  Ch.  5143.  Sec.  I  of  Ch.  3,  of  an  act  providing  for 
liens  for  laborers  and  others  is  amended  by  Idaho  Laws 
of  1903,  p.  93.  The  111.  law  in  relation  to  mechanics'  liens 
is  entirely  revised  by  111.  Laws  of  1903,  p.  230.  Liens  are 
provided  for  labor  and  materials  furnished  in  the  construc- 
tion of  street  railways  by  Mass.  Acts  of  1904,  Ch.  373. 
Sec.  I  of  Ch.  350  of  Gen.  Laws  of  1897,  relating  to  liens  for 
labor,  material  and  machinery  furnished  for  mines,  is 
amended  by  Minn.  Gen.  Laws  of  1903,  Ch.  338.  Sec.  3  of 
"An  Act  to  secure  to  mechanics  and  others  payment  for 
their  labor  and  materials  in  erecting  any  building,"  ap- 
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proved  June  14,  1898,  providing  for  notice  to  owner  if  con- 
tractor refuses  payment,  is  amended  by  N.  J.  Laws  of 
1905,  Ch.  166.  In  actions  to  establish  mechanics'  liens  pro- 
vision for  reference  is  made  by  N.  J.  Laws  of  1905,  Ch.  205. 
Sec.  26  of  an  act  providing  for  mechanics'  liens  (Revision 
of  1898),  permitting  claims  to  be  prosecuted  after  the  death 
of  the  builder,  is  amended  by  N.  J.  Laws  of  1905,  Ch.  231. 
Sec.  4795,  Rev.  Codes,  relating  to  sales  of  buildings  upon  fore- 
closure of  mechanic's  liens  thereon,  is  amended  by  N.  D.  Laws 
of  1903,  Ch.  122.  Sec.  4796,  Rev.  Codes  1899,  providing  for  ac- 
tbns  to  enforce  mechanic's  liens,  is  amended  by  N.  D.  Laws  of 
1905,  Ch.  130.  Sees.  619  and  621,  Art.  27,  Ch.  66,  of  St. 
of  1903,  relating  to  mechanics'  liens,  are  amended  by  Okla. 
Laws  of  1905,  Ch.  28,  Art.  i.  Sec.  6,  act  of  June  4,  1901, 
relating  to  liens  for  labor  and  materials  furnished  for  public 
purposes,  is  amended  by  Pa.  Laws  of  1903,  No.  187.  Sec. 
2573  of  the  Political  Code  of  1903,  providing  for  miners' 
liens,  is  amended  by  S.  D.  Acts  of  1903,  Ch.  182.  Sees. 
5900  and  5901  of  Ballinger's  Codes,  relative  to  liens  for 
labor  and  materials,  are  amended  by  Wash.  Laws  of  1905, 
Ch.  116.  Sec.  3  of  Ch.  75,  of  the  Code  of  1899,  giving  liens 
upon  real  estate  for  labor  and  materials  furnished  for  the 
erection  of  buildings  thereon,  is  amended  by  W.  Va.  Acts 
o^  1903*  Ch.  42.  Liens  are  to  be  valid,  notwithstanding  any 
contracts  between  owners  and  contractors.  Wis.  Laws  of 
1903,  Ch.  298. 

Construction.  Various  Florida  statutes  as  to  mechanic's 
liens  construed.  Futch  v.  Adams  (Fla.  1904),  36  So.  575.  Ky. 
St.  1903,  §  2463,  relating  to  mechanics'  liens,  construed.  Can- 
ady,  Gillum  &  Key  v.  Webb  (Ky.  1904),  80  S.  W.  172.  Mis- 
sissippi Code  1892,  c.  77,  as  to  petitions  for  a  mechanics' 
lien  construed.  Smith  v.  Frank  Gardner  Hardware  &  Sup- 
ply Co.,  83  Miss.  654  (1904),  36  So.  9.  Mo.  Rev.  St.  1899, 
§§  650  and  4205,  construed.  Wilson  v.  Lubke,  176  Mo. 
210,  75  S.  W.  Rep.  602.  N.  J.  Act,  March  30,  1892  (Gen. 
St.,  p.  2078),  providing  for  material  men's  liens,  construed. 
Wilson  V.  Dietrich  (N.  J.  Eq.  1904),  59  Atl.  251.  Tenn. 
Code  1858,  §  3543,  providing  that  proceedings  to  enforce 
mechanics'  liens  may  be  begun  by  actions  at  law  or  suits 
in  equity,  construed.  DeSoto  Lumber  Co.  v.  Loeb,  no 
Tenn.  251,  75  S.  W.  Rep.  1043.  Utah  Revised  Statutes 
1898,  sections   1386  and  1391,  with  regard  to  mechanics- 
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liens,  construed.  Elwell  v.  Morrow,  28  Utah  278,  78  Pac. 
605.  2  Ballinger's  Ann.  Codes  &  St.  §§  5904,  5907,  5917, 
relating  to  liens,  construed.  Seattle  Lumber  Co.  v.  Swee- 
i^cy,  33  Wash.  691,  74  Pac.  looi. 

Constitutionality.  Washington  Laws  1893,  p.  32.  c.  24, 
section  i,  with  regard  to  mechanics'  Hens,  was  construed 
and  held  not  to  violate  Article  2,  section  19,  of  the  Wash- 
ington Constitution.  Armour  &  Co.  v.  Western  Construction 
Co.,  36  Wash.  529,  78  Pac.  1106.  The  mechanic's  lien  law, 
Col.  Laws  1893,  p.  315,  c.  117,  is  constitutional.  Chicago 
Lumber  Co.  v.  Newcomb  (Col.  1903),  74  Pac.  786. 

Sec.  363.  Who  may  claim.  Under  Gen.  Laws  1896, 
c.  206 (  Rhode  Island),  an  architect  is  entitled  to  a  Hen  for 
labor  of  preparing  plans  and  for  his  supervision,  see  Field 
&  Slocomb  V.  Consolidated  Mineral  Water  Co.,  25  R.  L 
319*  55  Atl.  757,  citing  many  authorities  of  other  states  on 
architects'  rights  of  lien.  For  discussion  and  construction 
of  Conn.  Gen.  St.,  §§  4135,  4137,  dealing  with  the  right  of 
lien  of  A,  not  the  original  contractor,  who  contracts  with  a 
sub-contractor,  B.,  and  holding  that  payment  by  the  orig- 
inal contractor  to  the  sub-contractor,  B.,  before  A.  claims 
a  lien,  does  not  preclude  A.  from  a  lien  under  said  sections. 
Barlow  Bros.  Co.  v.  John  W.  Gaflfney  &  Co.,  76  Conn.  107, 
55  Atl.  582. 

Sec.  364.    For  what  labor  and  materials. 

Labor.  The  work  performed  by  a  laborer  in  a  quartz  mill 
considered  and  held  to  entitle  him  to  a  lien  on  the  mine  under 
the  lien  laws.  Thompson  v.  Wise  Boy  Min.  &  Mill  Co.  (Idaho 
1903),  74  Pac.  958.  Under  Civ.  Proc,  §  1183,  a  watchman  at 
a  mine  is  not  entitled  to  a  lien  on  the  property  for  his  serv- 
ices. Williams  v.  Hawley,  144  Cal.  97,  77  Pac.  762.  A 
person  who  hauls  material  for  building  a  house  may  enforce 
a  lien  thereon  under  Ky.  St.  1899,  §  2463,  to  secure  the  pay- 
ment of  his  claim.  Fowler  &  Guy  v.  Pompelly  (Ky.  1903), 
76  S.  W.  Rep.  173.  Mills  Colorado  Ann.  St.  Rev.  Supp., 
p.  769,  on  mechanics'  liens,  construed  and  it  was  held  that 
a  "superintendent  of  construction"  could  not  have  a  Hen 
for  work  done  in  "going  to  distant  places  and  running 
around,  punching  up  the  people  who  had  contracted  to 
furnish  the  material"  because  such  work  is  not  "embraced 
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in  any  of  the  classes  of  service  enumerated  in  the  statute/' 
It  was  not  "superintending  the  work  of  construclion."' 
Pitschke  v.  Pope  (Col.  1904),  78  Pac.  1077. 

Materials.  Pa.  Act  June  17,  1887  (P.  L.  409),  does  not 
give  a  lien  for  materials  furnished  in  improving  leaseholds. 
James  Smith  Woolen  Mach.  Co.  v.  Browne,  206  Pa.  543, 
56  Atl.  43.  No  mechanic's  lien  is  given  under  2  Mills  Ann. 
St  of  Colorado,  §  2867,  for  construction  of  a  sidewalk,  in 
19  Col.  App.  126,  73  Pac.  752.  Cahfornia  Code  Civil  Proc., 
1 191,  with  regard  to  liens  for  persons  who  improve  land 
"at  the  request  of  the  owner"  construed,  and  it  was  held 
that  a  contractor  who  built  a  sewer  in  a  street  along  the 
defendant's  line  at  his  request  has  a  lien  for  the  work  done 
on  the  general  sewer  as  well  as  the  branch  sewers.  Wil- 
liams, Belser  &  Co.  v.  Rowell,  145  Cal.  259,  78  Pac.  725. 
Shaw  and  Angellott,  J.  J.,  dissenting.  A  mechanic's  lien 
will  not  lie  for  small  parts  of  machinery  bought  in  the 
ordinary  course  of  business  for  use  on  no  particular  ma- 
chines arid  attached  by  the  company  buying  them.  Ripley 
v.  Cochiti  Gold  Min.  Co.  (New  Mexico  1904),  76  Pac.  285. 
Explosives  used  in  the  excavation  of  tunnels  through  rocks 
for  a  railroad  are  "materials"  for  which  a  lien  will  attach 
by  virtue  of  the  Tennessee  Statute  (Acts  1883,  p.  296,  c. 
220,  as  amended  by  Acts  1891,  p.  215,  c.  98.)  Hercules 
Powder  Co.  v.  Knoxville  L.  &  J.  Co.,  113  Tenn.  382,  83 
S.  W.  354.  A  mechanic's  lien  on  the  right  of  way  and 
franchise  of  a  railroad  company  under  Burns'  (Ind.)  Ann. 
St  1901,  §  7265,  is  not  created  by  furnishing  coal  to  be  con- 
sumed in  operating  a  steam  shovel  used  by  a  contractor  in 
his  work  on  a  railroad.  Cincinnati  R.  &  M.  R.  Co.  v.  Shera 
(Ind.  App.  1905),  73  N.  E.  Rep.  293.  Gen.  Laws  1896,  c.  206 
of  Rhode  Island,  construed  to  give  a  mechanic's  lien  to  a 
contractor  furnishing  labor  and  materials  in  installing  elec- 
tric wires,  conduits  and  switches  in  a  house  to  be  used  in 
lighting  it,  such  materials  being  fixtures.  Scannevin  & 
Potter  V.  Consolidated  Mineral  Water  Co.,  25  R.  I.  318,  55 
Atl.  754.  Under  Wiconsin  Rev.  St.  1898,  §  3315,  a  sub-con- 
tractor placing,  on  the  owner's  order,  shelving  in  a  build- 
ing so  nailed  as  to  be  stationary  and  permanent  and  con- 
forming to  the  contour  of  the  inside  of  the  building,  has  a 
lien  for  the  materials;  but  upon  tables  furnished,  which 
were  not  attached,  the  sub-contractor  has  no  lien,  since 
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such  are  not  fixtures.  Ringel  v.  Stumpf  et.  af.,.  tt6  Wis. 
287,  93  N.  W.  36.  In  an  action  to  enforce  a  mechanic's  Ken 
facts  found  sufficient  to  show  a  building  to  be  a  **'substan?- 
tial  addition/'  within  meaning  of  Pa.  P.  L.  433.  Dunbar  v. 
Washington  Foundry  &  Machine  Co.,  210  Pa.  58,  59  AtL 
434. 

Colorado  Laws  1893,  p.  315,  c.  117,  §  i,  giving  a*  TieiT 
for  material  furnished  to  be  used  in  a  building,  construed 
to  mean  that  material  must  be  furnished  for  some  particu- 
lar  building  and  known  to  the  contractor.  Tabor-Pierce 
Lumber  Co.  v.  Internat'l  Trust  (Col.  1904),  75  Pac.  150;. 
Under  §  3089,  la.  Code,  one  furnishing  materials  to  a  con-^ 
tractor,  who  represents  that  they  are  to  be  used  in  a  par- 
ticular building,  has  no  lien  against  such  building  if  the 
materials  are  not,  in  fact,  intended  to  be  used  in  it  and 
never  are  so  used.  Hobson  Bros.  v.  Townsend  (la.  1905), 
102  N.  W.  Rep.  413. 

Temporary  structure.  Under  Cal.  Code  Civ.  Proc,  a 
material  man  furnishing  material  for  a  permanent  and  also 
a  temporary  bridge,  which  was  removed  upon  completion 
of  the  permanent  structure,  is  entitled  to  a  lien  only  for  the 
materials  furnished  in  the  construction  of  the  permanent 
bridge.  Stimson  Mill  Co.  v.  Los  Angeles  Traction  Co., 
141  Cal.  30,  74  Pac.  357. 

Sec.  365.  Against  whom  or  what — Married  women — 
Public  buildings. 

When  plaintiff  is  entitled  to  a  lien  only  on  property  of  de- 
fendant manufactured  at  a  certain  mill,  he  cannot  levy  on  prop- 
erty manufactured  by  defendant  in  another  county  in  the  ab- 
sence of  proof  that  the  mill  was  moved  into  the  latter.  Weich- 
selbaum  Co.  v.  Farmers'  Supply  Co.,  119  Ga.  183,  45  S.  E.  991. 

The  production  and  control  of  electric  power  by  me- 
chanical means  and  its  adaptation  for  use  upon  a  trolley 
system  is  a  manufacturing  corporation  within  §  8  of  N.  J, 
P.  L.  1898,  p.  538,  the  mechanics'  lien  law.  Bates  Mach.  Co. 
V.  Trenton  &  N.  B.  R.  Co.  (N.  J.  Eq.  1904),  58  Atl.  935. 

Married  women.  It  was  held  that  sections  1726-49. 
Florida  Revised  Statutes  1892,  with  regard  to  mechanics' 
and  material  men's  liens,  is  inapplicable  to  the  separate 
property  of  married  women.  Where  a  husband,  as  his 
wife's  agent,  made  a  contract  for  a  stated  amount  with  a 
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contractor  to  build  a  building  on  the  wife's  separate  prop- 
erty, the  contractor  was  paid  in  full,  and  neither  the  wife 
nor  her  agent  ordered  the  materials,  a  court  of  equity  will 
not  charge  her  separate  property  with  a  lien  therefor.  Mac- 
Farlane  v.  Southern  Lumber  &  Supply  Co.  (Fla.  1904),  36 
So.  1029.  Ky.  St.,  §  2128,  construed  as  repealing  that  part 
of  §  2479  requiring  that  a  married  woman  shall  have  signed 
a  written  contract  before  her  property  can  be  placed  in  lien 
for  improvements,  this  statute  giving  her  the  right  to  create 
liens  upon  her  property  as  if  she  were  sole.  Jefferson  et. 
al.  V.  Hopson  Bros.  (Ky.  1905),  84  S.  W.  540. 

Public  buildings  or  lands  A  mechanic's  lien  cannot  be 
enforced  against  a  public  library  erected  by  a  city.  A.  L. 
&  E.  F.  Goss  Co.  V.  Greenleaf,  98  Me.  436,  57  Atl.  581, 
The  Delaware  law  (Rev.  Code  1852,  amended  in  1893,  p. 
18,  c.  145),  does  not  entitle  a  claimant  to  relief  for  materials 
furnished  for  building  an  engine  house  for  the  water  works 
of  the  town  of  Laurel,  as  against  the  municipality  or  the 
water  works.  George  W.  Emory  &  Co.  v.  Commissioners 
of  Town  of  Laurel,  3  Penn.  (Del.)  67,  55  Atl.  11 18.  In 
Iowa,  no  lien  can  be  created  in  favor  of  a  laborer  or  material 
man  upon  a  public  building  or  upon  funds  due  the  principal 
contractor  erecting  such  building.  la.  Code,  §  3102,  con- 
strued and  applied — right  of  sub-contractors  furnishing 
materials  for  public  buildings  to  claim  against  the  corpora- 
tions erecting  such  buildings.  Green  Bay  Lumber  Co. 
v.  Independent  School  Dist.  of  Odebolt  (la.  1904),  loi 
N.  W.  Rep.  &4. 

On  building  separate  from  land.  Where  A.,  a  material- 
man, furnishes  under  contract  material  to  B.,  in  possession 
of  a  lot  of  land,  to  be  used  in  a  building  thereon  to  be 
erected,  and  B.  does  not  become  the  owner  of  the  land,  A. 
may  have  such  a  mechanic's  lien  on  the  building,  separate 
from  the  land,  that  one  buying  the  building  at  a  sheriff's 
sale  on  foreclosure  proceedings  gets  a  title  sufficient  to 
warrant  removal,  even  as  against  B.,  should  B.  later  buy 
the  land.    ShuU  v.  Best  (Neb.  1903),  93  N.  W.  753. 

No  mechanic's  lien  exists  for  work  done  on  property 
owned  by  a  municipality  and  devoted  to  public  uses,  and 
there  being  no  privity  of  contract  between  the  plaintiff  and 
the  city,  no  general  judgment  can  be  recovered  against  the 
latter.    City  of  Albany  v.  Lynch,  119  Ga.  49^  46  S.  E.  622. 
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Lands  held  under  the  United  States  homestead  laws,  prior 
to  the  issuance  of  patent,  are  exempt  from  mechanic's  liens 
based  on  contracts  made  while  the  title  to  such  lands  re- 
mained in  the  United  States.  Green  v.  Tenold  (N.  D» 
1905),  103  N.  W.  Rep.  398.  There  can  be  no  mechanic's 
lien  for  materials  furnished  for  sidewalks.  W.  T.  Bradley 
Co.  V.  Gaghan,  208  Pa.  511,  57  Atl.  985. 

Sec.  366.  Who  bound  by — Priorities — Owner — Lessor 
and  lessee— Mortgagee— Vendee — ^Trust 

Priorities.  For  a  case  on  liens  acquired  under  Comp. 
Laws,  sections  1755  and  5472,  as  against  foreign  and  other 
mining  corporations,  and  a  holding  that  such  liens  are 
concurrent,  see  M.  C.  Bullock  M'f'g.  Co.  v.  Sunday  Lake 
Iron  Mining  Co.,  132  Mich  285,  93  N.  W.  611.  Under  the 
Texas  Constitution,  Art.  16,  §§  37,  50,  a  mechanic's  lien  is 
superior  to  the  homestead  claim  of  minor  children.  Sum- 
merville  v.  King,  98  Tex.  332,  83  S.  W.  680.  Where  me- 
chanic's liens  on  a  railroad  have  been  foreclosed,  so  that 
the  legal  title  is  vested  in  the  holders  of  the  certificates  of 
sale  and  sheriff's  deeds,  a  strict  foreclosure  is  an  appropri- 
ate remedy  for  cutting  off  the  rights  of  bondholders  and 
others  having  liens  inferior  to  the  liens  foreclosed.  Crouch 
V.  Dakota,  W.  &  M.  R.  R.  Co.  (S.  D.  1904),  loi  N.  W.  Rep. 
724.  See  the  opinion  for  a  discussion  of  the  authorities  and 
of  particular  facts  relating  to  the  mutual  rights  of  the  various 
incumbrances. 

Owner.  Where  a  land  owner  g^ves  a  trust  deed  to 
secure  an  indebtedness  to  another  and  mechanic's  lien  pro- 
ceedings are  commenced  against  the  property  the  bene- 
ficiary under  the  trust  deed  is  not  bound  by  the  mechanic's- 
lien  proceedings  where  he  is  not  made  a  party  to  them. 
Fleming  v.  Prudential  Ins.  Co.,  19  Col.  App.  126,  73  Pac. 
752.  Under  Cal.  Code,  Civ.  Proc,  §  1192,  an  owner  may 
relieve  himself  from  liability  for  liens  on  a  building  con- 
structed oi\  leased  land  by  a  notice  posted  on  the  land 
within  three  days  after  the  commencement  of  the  construc- 
tion, although  he  knew  of  the  intended  construction  before 
that.  Wm.  H.  Birch  &  Co.  v.  Magic  Transit  Co.,  139  Cal 
496,  73  Pac.  238. 

Lessor.     In  Nebraska,  a  tenant  cannot,  by  contracting 
for  labor  or  material,  affect  with  a  mechanic's   lien  the 
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leased  premises,  unless  the  landlord  has  constituted  him 
his  agent  to  enter  into  such  contracts.  O.  O.  Snyder  & 
Co.  V.  Sparks  (Neb.  1905),  103  N.  W.  Rep.  662.  Under 
Shannon's  Code,  §  3531,  a  contractor  cannot  acquire  a  me- 
chanic's lien  on  lessor's  property  without  a  contract  with 
the  lessor  for  work  done  for  lessee.  Reed  v.  Estes,  113  Tenn. 
200,  80  S.  W.  1086. 

Lessee.  A  mechanic's  lien  attaches  to  a  building  erected 
by  a  tenant  although  the  lease  provides  for  removal  thereof 
at  the  end  of  the  term ;  and  the  lien  is  not  impaired  by  the 
fact  that  another  tenant  later  acquires  a  lease  of  the  same 
interest.  Zabriskie  v.  Greater  America  Exposition  Co.  et. 
al.,  67  Neb.  581,  93  N.  W.  958. 

Mortgagee.  For  construction  of  P.  L.  1898,  p.  538, 
defining  the  rights  of  a  mortgagee  whose  mortgage  was 
recorded  prior  to  the  placing  of  a  lien,  see  Young  v.  Haight 
et.  al.,  69  N.  J.  L.  453,  55  Atl.  100.  If  a  mortgagee,  whose 
mortgage  is  taken  during  the  construction  of  a  building,  has 
notice  of  the  furnishing  of  materials  by  a  contractor  whose 
lien  is  filed  after  the  three  months  prescribed  by  Sec.  1742 
of  the  Rev.  Stat,  of  1892  (Fla.)  his  mortgage  will  be  held 
to  be  subordinate  to  the  contractor's  lien.  Bond  Lumber 
Co.  V.  Masland  (Fla.  1903),  34  So.  254.  Ky.  St,  1903,  §§ 
2487,  2488,  giving  laborers  liens  superior  to  prior  mort- 
gages' are  constitutional.  Graham  v.  Magann,  Fawke  Lum- 
ber Co.  (Ky.  1904),  80  S.  W.  799.  It  is  held  in  Minnesota 
that  where  the  erection  of  a  building  is  one  continuous 
undertaking,  without  anything  to  suggest  during  the  prog- 
ress of  the  work  an  abandonment,  a  mortgage  originating 
subsequent  to  the  commencement  of  the  work  is  subor- 
dinate to  the  lien  claims  of  all  who  have  contributed  to  the 
completion  of  the  structure.  This  rule  is  not  changed  by 
Ch.  loi,  p.  224,  Minn.  Laws  1895,  which  statute  is  construed 
to  provide  simply  that  a  mortgage  executed  prior  to  the 
commencement  of  the  work  must  be  recorded  in  order  to 
prevail  over  liens  for  labor  and  materials.  City  of  Orton- 
ville  V.  Green,  93  Minn.  501,  loi  N.  W.  Rep.  163.  Where 
a  mortgage  is  executed  and  recorded  before  a  contract  for 
building  is  made  the  priority  of  the  mortgage  over  any  me- 
chanic's lien  claim  is  not  destroyed  by  the  facts  that  the 
mortgagee  lent  money  for  the  purpose  of  promoting  build- 
ing upon  the  lots  in  question ;  that  the  mortgagee  frequently 
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visited  the  buildings  during  erection  and  knew  in  a  general 
way  how  much  of  the  loan  was  going  into  the  buildings; 
that  in  the  loan  application  was  a  statement  of  intention 
to  devote  the  money  lent  to  erection  of  buildings :  and  such 
a  mortgagee  is  not  to  be  considered  as  if  he  were  a  vendor. 
Chaffee  et.  al  v.  Sehestedt  et.  al.  (Neb.  1903),  96  N.  W.  161. 
North  Carolina  Code,  section  1255,  as  amended  by  Laws 
1897,  p.  511,  c.  334,  with  regard  to  mechanic's  hens,  con- 
strued and  it  was  held  that  for  "materials  furnished"  which 
were  actually  used  subsequent  to  the  placing  of  a  mortgage 
upon  the  property  the  mechanic  was  not  entitled  to  priority 
over  the  mortgagee.  Chesborough  v.  Asheville  Sanatorium^ 
134  N.  C.  24s,  46  S.  E.  494.  The  plaintiff  was  the  purchaser 
at  a  foreclosure  sale.  Before  the  purchase  of  the  property  by 
the  mortgagor  and  the  execution  of  the  mortgage  a  con- 
tract had  been  made  by  the  owner  for  the  erection  of  build- 
ings and  the  delivery  of  materials  had  begun.  Prior  to  the 
beginning  of  the  foreclosure  proceedings  a  mechanic's  lien 
was  placed  upon  the  land  and  building.  The  defendant 
purchased  at  the  sheriff's  sale  following  judgment  for  the 
petitioner  in  the  lien  cases.  Held — As  the  title  of  the  owner 
who  contracted  for  the  materials  was  subject  to  the  deeds 
of  trust  the  plaintiff's  title  to  the  land  was  valid.  Wilson  v. 
Lubke,  176  Mo.  210,  75  S.  W.  Rep.  602. 

Vendee  before  passing  of  title.  Where  during  negotia- 
tions for  the  sale  of  land  the  purchaser  makes  a  contract 
with  another  to  build  a  house  for  him  thereon,  and  the  other 
commences  work  before  title  passes,  and  continues  work- 
ing under  that  contract  after  title  has  passed  and  the  pur- 
chaser assents  thereto  by  accepting  the  work  and  allowing 
him  to  continue,  the  contractor  will  have  a  lien  on  the 
property  as  against  the  owner,  not  merely  for  work  done 
under  the  contract  after  the  title  passed,  but  for  work  done 
under  the  contract  before  the  title  passed.  Rochford  v. 
Rochford,  188  Mass.  108,  74  N.  E.  Rep.  299.  Under  Bums' 
Rev.  St.,  1901,  §§  7255,  725,  providing  that  a  mechanic  may 
acquire  a  lien  upon  a  building  erected  or  repaired  "and  on 
the  interest  of  the  owner  of  the  lot  or  parcel  of  land  on 
which  it  stands"  a  mechanic  who  does  repairing  on  a  house 
in  the  possession  of  a  person  under  contract  to  buy  it  and 
who  has  paid  a  substantial  part  of  the  purchase  money, 
can  enforce  a  lien  on  the  house  when  he  files  notice   thereof 
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before  the  legal  owner  has  declared  a  forfeiture  of  th  con- 
tract for  non-paymnt  of  the  purchase  money.  Rusche  v. 
Pittman,  34  Ind.  App.  159,  70  N.  E.  Rep.  382.  Where  dur- 
ing negotiations  for  the  sale  of  real  estate  the  purchaser 
makes  a  contract  with  a  builder  to  construct  a  house  on 
the  land  and  the  builder  commences  work  thereon  before 
the  title  passes  but  gives  no  notice  to  the  real  owner  of  any 
lien  claimed  against  him,  such  builder's  mechanic's  lien 
will  be  on  the  equity  and  will  be  subsequent  to  a  mortgage, 
where  the  seller  takes  back  a  mortgage  on  the  property  as 
part  of  the  purchase  'price.  Rochford  v.  Rochford,  188 
Mass.  108,  74  N.  E.  Rep.  299. 

Cestui  under  deed  of  trust.  Where  mechanics'  liens 
have  attached  to  buildings  erected  on  land  subject  to  a  deed 
of  trust,  the  latter  is  not  a  first  lien  upon  both  land  and 
houses  but  is  a  lien  on  the  land  to  the  extent  of  its  value 
exclusive  of  the  houses  and  that  amount  is  all  that  can  be 
obtained  until  after  the  mechanics'  liens  are  satisfied.  Hud- 
son V.  Barham,  loi  Va.  63,  43  S.  E.  189. 

Sec.  367.  Effect  of  ownership  of  land.  A  grantee  of 
an  owner,  though  fraudulent,  may  contest  the  validity  of  a 
mechanic's  Hen  because  of  the  insufficiency  of  notice  under 
the  statute.  Toop  v.  Smith,  181  N.  Y.  283,  73  N.  E.  Rep, 
1 1 13.  The  question  of  fraud  in  the  transfer  of  title  to  prop- 
erty is  immaterial,  in  proceedings  to  establish  a  mechanic's 
lien,  in  respect  to  the  liability  of  the  property  for  the 
amount  of  the  claim.  Jefferson  et.  al.  v.  Hopson  Bros., 
Ky.,  84  S.  W.  540.  2  Ballinger's  Washington  Ann.  Codes 
&  St.,  590,  on  mechanics'  liens  construed  and  it  was  held 
that  where  a  conditional  sale  by  the  owner  of  land  to  a 
"shipbuilding  company  had  been  made  a  matter  of  public 
record,  and  the  appellant  had  at  least  constructive  notice 
of  the  shipbuilding  company's  interest,  and  its  liability  to 
forfeit  that  interest"  and  that  "it  dealt  with  it  at  its  peril"  and 
later  when  the  shipbuilding  company  did  forfeit  its  interest 
in  the  land  no  mechanic's  lien  could  be  claimed  as  against 
the  owner  of  the  land.  Northwest  Bridge  Co.  v.  Tacoma 
Shipbuilding  Co.,  36  Wash.  333,  78  Pac.  996.  In  .North 
Dakota,  a  mechanic's  lien  cannot  be  enforced  against  a 
building  when  the  lienee  has  no  interest  in  the  land,  or  the 
land  is  exempt  from  sale  under  liens,  except  in  the  cases 
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specified  in  §§  4794  and  4795,  N.  D.  Rev.  Codes,  1899. 
Green  v.  Tenold  (N.  D.  1905),  103  N.  W.  Rep.  398.  See 
dissenting  opinion  of  Engerud,  J.,  for  an  exhaustive  ex- 
amination of  the  authorities. 

Sec.  368.  Bond  of  contractor.  A  statute  requiring  a 
contractor  to  give  bond  for  the  payment  of  laborers  and  ma- 
terialmen is  unconstitutional.  Shaughnessy  v.  American 
Surety  Co.,  138  Cal.  543,  71  Pac.  701.  Snell  v.  Bradbury, 
139  Cal.  379,  73  Pac.  150. 

Sec.  369.  Loss  or  waiver  of  lien.  Sec.  15,  Act  of  June 
14,  1901,  relating  to  liens  and  waiver  of  right  to  claim  them, 
is  amended  by  Pa.  Laws  of  1903,  No.  230. 

Where  a  contractor  gives  a  bond  to  a  surety  company 
indemnifying  it  against  loss  on  account  of  mechanics'  liens 
this  is  a  waiver  by  the  contractor  of  his  rights  to  a  lien. 
Kent  Lumber  Co.  v.  Ward  (Wash.  1905),  79  Pac.  485. 

A  materialman  waives  his  right  to  a  lien  who  makes  an 
entire  contract  for  a  lump  sum  to  supply  lienable  and  non- 
lienable  materials  and  places  such  materials  in  a  store 
building.    Rinzel  v.  Stumpf,  116  Wis.  287,  93  N.  W.  36. 

Notes.  If  a  sub-contractor  accepts  notes  from  the  orig- 
inal contractor  in  payment  for  labor  and  materials  fur- 
nished and  then  applies  cash  payments  received  from  the 
owner  of  the  building  to  the  payment  of  the  notes  he  does 
hot  thereby  reduce  his  claim  upon  the  land  by  the  amounts 
received  but  may  still  enforce  his  lien.  Bryant  v.  Grady, 
98  Me.  389,  57  Atl.  Rep.  92. 

Bankruptcy.  As  to  effect  of  acknowledgment  by  a  bank- 
rupt of  service  of  citation  on  his  trustee  in  bankruptcy,  and 
as  to  effect  of  service  on  the  trustee  as  an  owner,  and  as  to 
proceedings  when  bankruptcy  proceedings  are  pending,  see 
Hawkins  et.  al  v.  Boyden,  25  R.  I.  181,  55  Atl.  324. 

Sec.  370.  Sub-contractors  and  materialman — In  gen- 
eral. 

Section  2714  of  the  Code  of  1892,  as  to  rights  of  sub- 
contractors and  laborers  in  relation  to  sums  diie  contract- 
ors for  work  on  buildings,  is  amended  by  Miss.  Laws  of 
1904,  Ch.  153.  A  sub-contractor  may  prosecute  a  mechan- 
ic's lien  and  an  action  at  law  simultaneously  against  the 
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contractor.  Hunt  v.  Darling,  26  R.  I.  480,  59  Atl.  398. 
Kirby's  Arkansas  Digest,  sections  6663  ahd  6661,  with  re- 
gard to  mechanics'  liens  on  a  railroad  construed  and  it 
was  held  that  where  a  contractor  was  the  primary  debtor 
not  the  railroad,  it  was  not  necessary  to  obtain  a  personal 
judgment  against  the  contractor  before  the  lien  can  be  as- 
serted against  the  railroad.  Also  that  plaintiff  was  en- 
titled to  a  lien  for  services  rendered  to  contractor  as  fore- 
man on  the  railroad  job  but  not  for  services  as  bookkeeper 
or  general  manager  of  contractor's  business.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V  Love  (Ark.  1905),  395  S.  W.  395. 

A  sub-contractor  with  a  sub-contractor  is  not  entitled 
to  the  lien  privileges  given  to  a  "sub-contractor"  under 
Rev.  St.  1898,  §§  3314,  3315.  Farmer  v.  St.  Croix  Power 
Co.,  117  Wis.  76,  93  N.  W.  830. 

No  lien  against  a  R.  R.  is  given  by  statute  in  Arkansas 
for  supplies  furnished  to  a  sub-contractor.     St.  Louis,  L 
M.  &  S.  Ry.  Co.  V.  Henry  &  McNeil  (Ark.  1905),  86  S.  W. 
841.    Where  material  is  actually    used    in    the    construction 
of  a  R.  R.  the  party  who  supplies  it  has  a  lien  for  the  price 
on  the  property  of  the  R.  R.  although  it  was  delivered  to 
an  independent  contractor.     Ozark  &  C.  Cent.  Ry.  Co.  v. 
Moran  Bolt  &  Nut  Mfg.  Co.  (Ark-  1905),  86  S.  W.  849.     If 
a  sub-contractor  accepts  from  the  principal  contractor  an 
order  on  the  owner  for  the  amount  of  his  bill  and  serves 
notice  of  this  order  on  the  owner,  he  becomes   only   an 
equitable  transferee  of  a  proportionate  part  of  the  sum  due 
the  principal  contractor;   unless   he   takes   the    regular   pro- 
ceedings for  establishing  a  mechanic's  lien,  he  can  claim 
no  specific  rights  against  the  property  or  against  the  owner 
personally,   except   as  an   assignee   of  the   principal   con- 
tractor.   Wheelock  v.  Hull,  124  la.  752,  100  N.  W.  Rep.  863. 
Where  a  sub-contractor  supplies  materials  and  does  work 
upon  several  buildings  under  an  entire  contract  he  is  not 
entitled  to  a  lien  upon  all  the  buildings  for  the  lump  sum  if 
the  contractor  is  bound  by  separate  contracts  for  the  con- 
struction of  separate  buildings,  and  it  is  immaterial  that 
the  contractor  is  by  statute  the  agent  of  the  owner.    Beach 
V.  Stamper,  44  Or.  4,  74  P.  208.    If  an  action  to  enforce  me- 
chanics' liens  is  based  on  the  theory  that  all  the  claimants 
were  sub-contractors,  there  cannot  be  a  recovery  by  one 
o{  the  claimants  on  the  ground  that  the  owner  promised 
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to  pay  him,  or  that  the  goods  were  sold  directly  to  the 
owner.  L.  A.  Page  &  Son  v.  Grant  (la.  1905),  103  N.  W. 
Rep.  124. 

If,  after  notice  that  materials  are  being  supplied  by  a 
sub-contractor,  the  •  owner  finds  it  necessary  to  secure 
laborers  to  complete  the  building,  owing  to  the  abandon- 
ment of  the  work  by  the  principal  contractor,  the  amount 
paid  to  the  laborers  is  to  be  deducted  from  the  amount  for 
which  the  owner  is  liable  to  the  sub-contractor.  L.  A* 
Page  &  Son  v.  Grant  (la.  1905),  103  N.  W.  Rep.  124. 

A  sub-contractor  upon  the  cancellation  of  the  original 
contract  may  become  a  principal  contractor  by  the  agree- 
ment of  the  owner  to  pay  for  material  furnished  and  by 
continuing  to  furnish  material  to  thie  owner,  and  he  is  not 
required  to  serve  notice  of  the  filing  of  a  lien  as  provided 
in  Civ.  Code  1903,  §  621.  Ryndah  v.  Seawell,  13  Ok.  737, 
76  Pac.  170. 

Sec.  371.  Sub-contractors  and  material  men — Notice 
of  intention  to  .claim  lien — Knowledge  of  owner.  Mans- 
field's Indian  Territory  Digest,  sections  4402-5,  4421-23, 
with  regard  to  mechanics'  liens  construed  and  it  was  held 
that  a  sub-contractor  who  after  the  work  had  been  done 
by  him,  merely  rendered  a  bill  to  the  contractor  which  the 
latter  showed  the  owner,  had  not  given  the  owner  the 
notice  at  the  time  of  doing  the  work  which  is  required  by 
the  Statute  to  perfect  the  lien.  Campbell  &  Williams  v* 
William  Cameron  &  Co.  (Indian  Territory  1904),  82  S. 
W.  762.  Ind.  Acts  1883,  p.  140,  c.  115,  as  amended  by  Acts 
1889,  p.  257,  c.  123,  and  by  Act  1899,  p.  569,  c.  255,  providing 
for  a  mechanic's  lien  for  materialmen  interpreted  as  mak- 
ing necessary  notice  of  intention  to  hold  a  lien.  National 
Supply  Co.  V.  Stranahan,  161  Ind.  602,  69  N.  E.  Rep,  447. 
In  an  action  to  enforce  a  mechanic's  lien  the  defendant  can- 
not take  advantage  of  the  insufficiency  of  the  return  on  the 
notice  required  by  la.  Code,  Sec.  3093,  unless  the  exact 
nature  of  the  objection  is  clearly  presented  to  the  court.  L. 
A.  Page  &  Son  v.  Grant  (la.  1905),  103  N.  W.  Rep.  124. 
Mechanic's  lien  notice  required  by  N.  J.  P.  L.  1898,  p.  538, 
§  3,  held  good,  though  it  omitted  to  state  demand  made 
upon  the  contractor.  Fehling  v.  Goings  (N.  J.  Eq.  1904), 
58  Atl.  642.    N.  J.  Laws  1898,  p.  538,  c.  226,  §  3,  providing 
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for  filing  of  notice  by  materialmen  in  order  to  secure  a  lien 
construed.  Beckhard  v.  Rudolph  (N.  J.  Eq.  1905),  59  Atl. 
^53-  §  33I5»  Wis.  Rev.  St.,  1898,  construed  and  applied — 
requisites  of  notice  by  sub-contractor  to  owner.  Laev 
Lumber  Co.  v.  Auer  (Wis.   1904),   loi   N.  W.  Rep.  425. 

Knowledge  of  owner.  In  an  action  to  enforce  a  material- 
man's lien,  it  is  not  necessary  to  allege  or  prove  that  the  owner 
had  knowledge  that  the  material  was  furnished  to  the  contrac- 
tor. Ferguson  v.  Stephenson-Brown  Lumber  Co.  (Okla. 
1904).  77  Pac.  184. 

Co-tenant.  Where  a  c5-tenant,  while  she  did  not  in  terms 
become  a  party  to  a  contract  for  necessary  repairs,  not  only 
knew  that  the  repairs  were  being  made  but,  in  effect,  assented 
to  and  approved  of  them,  she  is  liable  for  her  proportion  of  the 
expenses,  and  her  interest  in  the  property  is  chargeable  with  a 
mechanics'  lien  for  the  repairs.  Tom  Sweeney  Hardware  Co. 
v.  Gardner  (S.  D.  1904),  99  N.  W.  1105. 

Sec.  372.  Sub-contractors  and  material  men — ^Effect  of 
pa3rments  by  and  to  principal  contractor. 

Alabama  Code  1896,  2727  and  2723,  as  to  statements  of 
materialmen  who  claim  a  mechanics'  lien,  and  payments  by  the 
owner  to  the  general  contractor  construed.  Alabama  &  Georgia 
Lumber  Co.  v.  Tisdale,  139  Ala.  250,  36  South.  618.  Georgia 
Civil  Code  1895,  §§  2801  and  3935,  with  regard  to  mechanics' 
liens  construed,  and  it  was  held  that  "materialmen  and  laborers 
must  be  paid  to  the  extent  of  the  contract  price ;  *  *  *  when- 
ever (such  a  person)  presents  a  claim  within  the  time  he  would 
be  compelled  to  file  and  record  his  lien,  the  discharge  of  his 
claim  by  the  contractor  will  protect  the  owner  to  this  extent 
against  unsatisfied  claims  of  other  materialmen  and  laborers; 
but  that,  when  claims  of  liens  have  been  duly  recorded,  pay- 
ments made  to  other  materialmen  and  laborers  with  the  money 
of  the  owner  will  be  no  reply  to  the  claims  of  such  materialmen 
or  laborers  so  recording  their  liens."  Green  v.  Farrar  Lumber 
Co.  1 19  Ga.  30,  46  S.  E.  62. 

In  an  action  to  enforce  a  mechanic's  lien  on  logs,  it  was 
held  that  if  the  defendant  for  whom  the  work  was  being  done 
had  notice  that  the  plaintiff,  who  was  handling  the  logs  as  a 
sub-contractor  under  the  main  contractor,  had  not  been  paid  he 
should  have  held  back  enough  of  the  contract  price  due  the 
main  contractor  to  pay  the  plaintiff's  claims.    Allen  v.  Rofer 
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(Ark.  1905),  86  S.  W.  836.  Where  the  owner  of  a  building 
in  process  of  construction  paid  an  order  drawn  by  the  principal 
contractor  in  favor  of  a  sub-contractor,  he  is  not  paying  in  ac- 
cord with  the  terms  of  the  contract  and  is  liable  to  another  sub- 
contractor for  materials  furnished  after  paying  such  order,  it 
appearing  that  he  paid  the  order  with  notice  that  the  second 
sub-contractor  was  furnishing  materials  without  being  paid. 
L.  A.  Page  &  Son  v.  Grant  (la.  1905),  103  N.  W.  Rep.  214. 
The  fact  that  the  owner  of  a  building  paid  the  entire  price  of 
the  building  to  the  contractor,  according  to  the  contract,  does 
not  protect  him  against  the  enforcements  of  mechanic's  liens 
by  sub-contractors,  if,  before  paying  the  contractor,  he  was  in- 
formed that  the  sub-contractor  had  furnished  materials  and  had 
not  been  paid  therefor.  If  a  mechanic's  lien  statement  is  held 
by  a  sub-contractor  at  a  time  when  a  sum  much  larger  than 
that  claimed  by  the  sub-contractor  is  due  the  principal  con- 
tractor and  the  owner  nevertheless  pay  the  principal  con* 
tractor  in  full,  the  sub-contractor's  claim  should  be  allowed 
with  interest  and  established  as  a  lien  on  the  premises.  L.  A. 
Page  &  Son  v.  Grant  (la.  1905),  103  N.  W.  Rep.  124. 

Where  a  contractor  pays  a  sub-contractor  money  and  he 
distributes  it  equitably  for  construction  of  two  houses,  the 
owners  cannot  claim  the  sub-contractor's  lien  as  void  be- 
cause it  is  impossible  to  show  how  much  has  been  paid  on 
each  building.     Smith  v.  Wilcox,  44  Ore.  323,  74  P.  708. 

Sec.  373.  FUing  of  lien  statement — In  general — On 
what  buildings.  Sees.  5  and  12  of  an  act  to  secure  liens  to 
mechanics  and  others,  approved  Mch.  2,  1875,  ^^  to  filing  of 
statement  and  consolidation  of  liens  are  amended  by  Nev.  Laws 
of  1903,  Ch.  32.  The  lien  law,  as  contained  in  Sec.  91  of  Ch. 
418  of  the  Laws  of  1897,  is  amended  as  to  contents  of  notice 
of  lien  by  N.  Y.  Laws  of  1905,  Ch.  96.  Sec.  i  of  Ch.  67  of  the 
Public  Laws  of  1887,  relative  to  the  statement  to  be  furnished 
owners  of  property  by  contractors  for  the  protection  of  me- 
chanics in  three  counties  is  amended  by  N.  Car.  Laws  of  1903, 
Ch.  478.  Sees.  II  and  32,  Act  of  June  4,  1901,  prescribing 
form  of  claim  and  scire  facias  in  contracts  for  work  and  ma- 
terials supplied  for  buildings,  are  amended  by  Pa.  Laws  of 
1905,  No.  126. 

Where  an  attorney  for  a  contractor  sent  a  lien  statement  to 
the  clerk  of  the  circuit  court,  with  directions  to  file  the  state- 
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ment  and  to  send  the  bill  for  the  proper  fee,  and  the  clerk 
acknowledged  receipt  of  the  statement  and  filed  it  but  made  no 
demand  for  payment,  held  that  claim  must  be  regarded  as  filed 
seasonably,  so  far  as  Rev.  Stat.  1898,  §  748  and  §  3321  are  con- 
cerned. Lang  V.  Menasha  Paper  Co.  119  Wis.  i,  96  N.  W. 
393.  Where  a  lien  is  made  assignable  by  statute  in  Michigan 
(Comp.  Laws,  §  10734),  it  is  not  a  condition  to  its  enforce- 
ability by  an  assignee  that  sC  statement  of  claim  had  been  filed. 
McAlister  v.  Des  Rochers  et.  al.  132  Mich.  381,  93  N.  W.  887. 
Buildings  specified,  A  mechanic's  lien  may  be  estab- 
lished on  one  of  three  houses  for  which  plaintiff  furnished  the 
lumber  although  the  amount  used  in  each  house  was  not  ac- 
curately ascertained.  Halstead  &  Harmount  Co.  v.  Arick,  76 
Conn.  382,  56  Atl.  628.  Alabama  Acts  1900-01,  page  21 15,  as 
to  mechanic's  liens  on  separate  buildings  on  the  same  lot  con- 
strued. Cocciola  V.  Wood-Dickerson  Supply  Co.  136  Ala. 
532,  33  South.  856.  P.  made  separate  contracts  with  H.,  the 
executor  of  the  deceased  owner,  to  alter  and  repair  two  adjoin- 
ing buildings  constituting  together  the  "Harvey  Building,"  the 
contracts  were  duly  recorded  before  any  labor  was  done  or  ma- 
terials furnished,  and  later  the  defendant  performed  labor  and 
fumished  materials  under  contracts  with  P.  The  sub-con- 
tractors claimed  a  lien  upon  the  property  but  their  accounts 
filed  did  not  specify  upon  which  of  the  buildings  or  parts  of  the 
"Harvey  Building"  the  labor' was  performed  or  the  materials 
fumished.  It  was  held  that  the  accounts  were  defective  and 
cannot  be  enforced  as  liens.  Mertens  v.  Cassini  Mosaic  &  Tile 
Co.  53  W.  Va.  192,  44  S.  E.  241.  An  item  may  be  properly 
included  in  the  statement  filed  by  the  claimant  of  a  mechanic's 
lien,  if  such  item  is  for  material  delivered  upon  the  premises 
for  use  in  the  building  in  question,  although  afterwards  used 
for  another  structure.  L.  A.  Page  &  Son  v.  Grant  (La.  1905), 
103  N.  W.  Rep.  124. 

Sec  374.     Filing  of  lien  statement — Specifications — 

Amendment.     Code  Civil  Proc,  §  2131,  does  not  require 

description  of  land  in  notice  of  lien.     Western  Iron  Works  v. 

Montana  Pulp  &  Paper  Co.,  30  Mont.  550,  yy  P.  413.     What 

is  a  sufficient  description  of  a  mill  in  a  lien  notice.     Western 

Iron  Works  v.  Mont.  Pulp  &  Paper  Co.,  30  Mont.  550,  77  P. 

413-    A  statement  clearly  making  a  claim  is  sufficient  although 

indefinite  as  to  dates  of  items  of  material  and  labor.    Eggert 
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and  Flater  v.  Snoke  et.  al.,  122  la.  582,  98  N.  W.  372.    Where 
a  thresher's  lien  is  claimed  but  the  statement  fails  to  set  out  the 
quantity  of  grain  threshed,  it  is  error  to  direct  a  foreclosure  of 
the  lien.     Moher  v.  Rasmusson,  12  N.  D.  71,  95  N.  W.  152. 
A  lien  complaint  is  sufficient  if  it  properly  describes  the  prop- 
erty, fixes  the  time  and  manner  of  labor,  the  amounts  due  and 
states  the  lien  to  have  been  filed  within  the  statutory  time,  to- 
gether with  the  necessary  requirements  in  ordinary  equity  suits. 
Robertson  v.  Moore  (Idaho  1904),  yj  Pac.  218.     P.  L.  436 
(Pa.)  relating  to  mechanic's  liens,  requires  that  specifications 
which  are  expressly  made  a  part  of  a  contract  under  which 
proceedings  are  taken,  or  are  referred  to  as  part  of  it,  must  be 
filed  with  the  lien.     Plans  need  not  be.     Knelly  v.  Horworth, 
208  Pa.  487,  57  Atl.  Rep.  957.     A  statement  filed  for  the  pur- 
pose of  establishing  a  mechanics'  lien  must  comply  substantially 
with  the  statute,  and  a  statement  filed  in  the  clerk's  office  of 
the  district  court  for  the  county  in  which  the  land  is  situated 
which  recites  the  amount  claimed  and  items  thereof,  name  of 
owner,  name  of  contractor,  name  of  claimant  and  a  description 
of  the  property  sufficient  for  a  person  familiar  with  the  locality 
to  identify  it,  verified  by  affidavit,  will  be  sufficient.     Ferguson 
V.  Stephenson-Brown  Lumber  Co.  (Okla.  1904),  77  Pac.  184. 
Where  the  statute  requires  a  notice  of  lien  to  be  filed  in  the 
name  of  the  owner  against  whom  the  lien  is  claimed,  a  notice 
filed  against  a  certain  railway  corporation  is  not  sufficient  as 
the  basis  of  enforcing  the  lien  against  another  railway  corpora- 
tion although  the  complaint  subsequently  filed  alleges  that  the 
two  corporations  are  the  same,  or  substantially  the  same,  cor- 
poration.    Cook  V.  Gallatin  Railway  Co.,  28  Mont.  340,  72 
Pac.  678. 

Under  the  Nebraska  Law  (Comp.  St.  1901,  c.  54,  Art.  i, 
§  3667),  laborers  and  sub-contractors  need  not  allege  in  their 
petition  to  foreclose  their  lien  that  an  amount  sufficient  to  pay 
them  is  still  in  the  hands  of  the  owner,  since  the  law  presumes 
that  an  owner  will  withhold  a  sufficient  amount  to  pay  them, 
and  makes  the  fact  of  no  debt  from  the  owner  to  the  contractor 
an  affirmative  defence  by  the  owner.  H.  F.  Cady  Lumber  Co. 
V.  Conkling  et.  al.  (Neb.  1904),  98  N.  W.  42. 

Amendment.  Section  5121,  Gen.  St.  Kan.  1901,  permit- 
ting an  amendment  of  a  lien  statement,  does  not  authorize  tak- 
ing of  property  without  due  process  of  law.  Atchinson  v. 
Woodmansee,  68  Kan.  71,  74  P.  640. 
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S^-  375-    Filing  of   lien  statement— 

Time.  Sec.  5014  of  Kirby's  Digest,  relative  to  time 
withm  which  liens  for  work  and  materials  shall  be  filed,  is 
amended  by  Ark.  Act  300  of  1905.  Under  the  Delaware  Act, 
one  who  as  an  architect  has  a  claim  for  work  and  labor  per- 
fonned  for  defendant  as  owner,  must  file  his  lien  statement 
within  90  days  of  the  completion  of  his  work.  Carswell  v. 
Patzowski,  4  Penn.  (Del.)  403,  55  Atl.  1013.  See  also  53  Atl. 
54,  55  Atl.  342.  A  mechanic's  lien  on  land  is  dissolved  unless 
the  proper  statement  is  filed  with  the  town  clerk  within  the 
required  time.  Me.  Acts  of  1905,  Ch.  1 10. 
oil  is  found    in   paying   quantities,"    the   court   said,   "The 

Owner  not  prejudiced.  It  is  no  excuse  for  a  failure  to 
furnish  the  owner  with  a  statement  of  the  work  and  materials 
supplied  by  one  claiming  a  lien,  as  required  by  §  10,717  Mich. 
Comp.  Laws,  that  the  owner  is  not  prejudiced  hy  such  failure. 
Frolich  v.  Beecher  (Mich.  1905),  102  N.  W.  Rep.  736. 

Items  on  running  account.  Where  all  the  lumber  called 
for  under  a  contract  was  furnished  but  more  was  required  and 
furnished  to  the  contractor  upon  the  same  running  account  the 
entire  account  would  be  treated  as  one  continuing  transaction 
and  the  lien  limitation  would  not  begin  to  run  until  the  last 
item  was  furnished.  E.  R.  Darlington  Lumber  Co.  v.  Harris, 
107  Mo.  App.  148,  80  S.  W.  688.  Where  there  are  various  de- 
liveries of  materials  and  only  the  last  was  made  within  90  days 
of  giving  notice,  the  contract  is  regarded  as  an  entirety  and  the 
90  days  are  reckoned  from  the  date  of  the  last  shipment. 
Hercules  Powder  Co.  v.  Knoxville,  L.  &  J.  R.  Co.,  113  Tenn. 
382,  83  S.  W.  354. 

Where  a  contractor  has  completed  his  contract  to  build 
and  is  subsequently  employed  to  work  on  the  grounds,  the 
time  for  filing  his  mechanic's  Hen  is  not  extended  thereby. 
Hobkirh  v.  Portland  Nat'l.  Baseball  Club,  44  Ore.  605,  76  P. 
776.  Where  a  contractor  had  a  contract  for  furnishing  ma- 
terial for  the  construction  of  a  mill  and  the  mill  was  completed 
and  put  in  operation  and  six  months  later  another  shipment 
was  made  for  repairs  and  alterations,  this  final  shipment  was 
held  not  to  be  under  the  original  contract  so  as  to  keep  alive  the 
right  to  a  mechanic's  lien.  Cahoon  v.  Fortune  Mining  &  Mill- 
ing Co.,  26  Utah  86,  72  Pac.  437. 

Although  the  last  of  a  series  of  shipments  was  stopped  in 
transit,  nevertheless  a  materialman  has  a  lien  for  prior  ship- 
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ments  delivered  mor^  than  90  days  before  the  notice.  Hercules 
Powder  Co.  v.  Knoxville,  L.  &  J.'  R.  Co.,  113  Tenn.  382,  83  S. 
W.  354. 

The  acceptance  and  occupation  of  a  building  by  an  owner 
as  completed  is  not  binding  upon  the  contractor  under  a  Cali- 
fornia statute  requiring  the  filing  of  a  claim  within  thirty  days 
after  the  completion  of  the  building,  but  the  contractor  can  still 
show  that  the  building  was  turned  over  to  the  owner  in  an  un- 
finished condition  and  finished  at  a  later  period.  Jones  v. 
Kruse,  138  Cal.  613,  y2,  Pac.  146. 

Computation  of  time.  Under  c.  232,  §  i,  Pub.  Laws,  (Me.) 
1897,  i^equiring  an  attachment  to  secure  a  lien  for  materials 
furnished  for  the  construction  of  a  building,  to  be  made  within 
90  days  after  the  last  materials  are  furnished,  Sundays  are  to 
be  included  in  the  computation  of  time  and  if  the  90th  day  is 
Sunday  an  attachment  on  Monday  is  invalid.  Oakland  Mfg. 
Co.  V.  Lemieux,  98  Me.  488,  57  Atl.  Rep.  795. 

Sec  376.  Filing  of  lien  statement — Mistakes  and  inac- 
curacies— Including  non-lienable  items. 

"The  mechanics'  lien  law  is  *  *  *  remedial  in 
its  character"  and  therefore  "the  trial  court  was  fully 
warranted  in  allowing  the  plaintiff  a  lien  for  the  value 
of  the  materials  actually  furnished  under  the  terms  of 
the  contract  as  specified  in  the  claim  of  lien,  and  it  was 
immaterial  that  too  great  an  amount  was  claimed  as  due  under 
this  contract  unless  it  appeared  that  the  excessive  claim  was 
for  a  fraudulent  purpose.  Continental  Bldg.  &  Loan  Ass'n. 
V.  Hutton,  144  Calif.  609,.  78  Pac.  21.  Under  Comp.  Laws, 
§§  10714,  10715,  the  owner  must  be  notified  of  a  lien  claim,  and 
the  owner  referred  to  is  the  owner  at  the  time  the  claim  of  lien 
is  made ;  and  where  a  verified  claim  is  filed  which  erroneously 
stated  the  owner  to  be  one  who  had  then  parted  with  title,  such 
claim  is  invalid  unless  claimant  establishes  that  the  error  is 
properly  chargeable  to  some  act  of  the  grantee  raising  an 
estoppel.  Waters  et.  al.  v.  Johnson  et.  al.  134  Mich.  436,  98 
N.  W.  504.  Under  Mich.  Comp.  Laws,  §§  10757  ^^^  10762, 
a  statement  of  lien  is  sufficient  to  support  an  action  to  enforce 
a  claim  for  more  than  $100,  even  though  other  claims  are  in- 
cluded in  the  same  statement.  Van  Slyck  v.  Arseneau  (Mich. 
1905),  103  N.  W.  Rep.  571.  Under  the  Nebraska  Law  (Comp. 
St.  1901,  c.  54,  Art.  I,  §  3667),  sub-contractors  do  not  lose  their 
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Kens  if  they  make  a  mistake  by  incorrectly  naming  the  original 
contractors,  where  the  name  of  the  contractor  with  whom  the} 
dealt  appears  in  their  statement,  and  it  does  not  appear  that  the 
error  prejudiced  the  owner  or  other  persons  claiming  liens.  H. 
F.  Cady  Lumber  Co.  v.  Conkling  et.  al.  (Neb,  1904),  98  N.  W. 

42. 

In  Iowa,  it  is  held  that  the  inclusion,  in  a  statement  for  a 
lien,  of  items  for  which  no  lien  can  be  had,  does  not  operate  to 
invalidate  an  otherwise  enforceable  lien,  in  the  absence  of  bad 
faith.    Palmer  v.  McGinness  (la.  1905),  102  N.  W.  Rep.  802. 

Sec  377*  Enforcement  of  lien — ^In  general — Limita- 
tions— ^Attorney's  fees. 

In  Michigan,  it  is  held  that  if  the  writ,  affidavit,  and  re- 
turn, in  proceedings  to  enforce  a  mechanics'  lien,  are  enclosed 
in  a  cover  to  which  they  are  affixed,  and  the  name  of  counsel  is 
written  on  this  cover,  this  is  sufficient  compliance  with  the  re- 
quirement that  the  writ  shall  bear  the  name  of  the  plaintiff's 
attorney.  Van  Slyck  v.  Arseneaw  (Mich.  1905),  103  N.  W. 
Rep,  571. 

Sec.  2702  of  the  Code  of  1892,  as  to  time  within  which  a 
suit  to  enforce  a  mechanic's  lien  must  be  brought,  is  amended 
by  Miss.  Laws  of  1904,  Oi.  152. 

Attorney's  fees  are  allowed  in  the  foreclosure  of  laborer's 
and  mechanic's  liens.  Robertson  v.  Moore  (Idaho  1904),  77 
Pac  218.  Section  5125  Gen.  Stat.  Kan.  1901,  providing  for 
taxing  of  attorney's  fees  in  a  lien  action  is  unconstitutional. 
Atkinson  v.  Woodmansee,  68  Kan.  71,  74  P.  641. 

Sec.  378.    Enforcement  of  lien — ^Practice — Parties,  etc. 

Parties.  A  wife  is  a  necessary  party  to  the  foreclosure  of 
a  lien  on  community  real  estate.  Northwest  Bridge  Co.  v. 
Tacoma  Shipbuilding  Co.,  36  Wash.  333,  78  Pac.  996.  Where 
a  married  man  contracts,  without  his  wife's  joining,  for  drilling 
and  piping  a  well  on  premises  occupied  as  a  homestead,  and  de- 
fends an  action  to  foreclose  a  mechanic's  lien  on  the  premises 
on  account  of  such  drilling  and  piping  on  the  ground  that  the 
contract  was  not  completed,  but  is  defeated  after  trial  on  the 
merits,  and  the  wife  makes  no  application  to  be  made  a  party 
before  rial,  it  is  within  the  discretion  of  the  court  to  refuse  a 
petition  by  the  wife  to  vacate  the  judgment  establishing  the 
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Hen  and  to  pennit  her  to  intervene  and  defend.  Hunt  v.  Mc- 
Donald (Wis.  1905),  102  N.  W.  Rep,  318. 

If  the  account  between  a  sub-contractor  and  the  principal 
contractor  is  an  open  and  unliquidated  one,  a  decfee  establish- 
ing a  lien  in  favor  of  the  sub-contractor  cannot  be  rendered 
unless  the  principal  contractor  is  made  a  party  and  an  adjudica- 
tion had  of  the  amount  owing  the  sub-contractor.  Wheelock 
V.  Hull,  124  la.  752,  100  N.  W.  Rep.  863.  In  a  suit  to  fore- 
close 2t  mechanic's  lien,  the  basis  of  the  petition  being  materials 
furnished  by  plaintiff  to  a  contractor  for  the  purposes  of  im- 
provement, the  contractor  is  a  necessary  party ;  and  where  there 
is  no  prayer  for  proceedings  against  him  individually,  the  act 
of  the  clerk  in  issuing  process  against  **the  defendants"  and  the 
averments  in  the  petition  that  plaintiffs  bring  the  complaint 
against  the  contractor  and  owner  (naming  them)  do  not  make 
the  former  a  party,  and  the  petition  is  demurrable.  Singer 
Mfg.  Co.  V.  Falls  et.  al.,  119  Ga.  54,  45  S.  E.  723. 

One  purchasing  the  property  after  the  contract  by  virtue 
of  which  it  is  sought  to  enforce  a  lien  is  not,  in  Delaware,  a 
necessary  party,  although  a  proper  party.  Carswell  v.  Pat- 
zowki,  4  Penn  (Del.)  403,  55  Atl.  342. 

Where  in  proceedings  to  foreclose  a  mortgage  some  of 
the  heirs  of  the  deceased  mortgagor  are  by  mistake  omitted, 
the  mortgagee  purchasing  at  the  foreclosure  sale  becomes 
merely  a  mortgagee  in  possession  and  the  statute  of  limitations 
does  not  run  against  him  and  he  may  by  vacating  the  former 
proceedings  and  filing  an  amended  complaint  obtain  relief  in 
equity  to  foreclose.  Investment  Security  Co.  v.  Adams  (Wash. 
1905),  79  Pac.  625. 

Appeal  bond.  Sec.  677,  Neb.  Code  Civ.  Proc.  (Cobbey's 
Ann.  St.  1903,  §  1704),  construed  and  applied — appeal  bond  by 
defendants  in  action  to  foreclose  mechanic's  lien.  Maloney  v. 
Johnson-McLean  Co.  (1904),  (Neb.  1904),  100  N.  W.  Rep. 

423. 

Determination  of  land  ozmted.  In  proceedings  to  foreclose 
a  lien  the  court  and  not  the  sheriff  must  determine  the  amount 
of  land  to  which  the  lien  attaches  under  the  statute  which  pro- 
vides that  so  much  land  is  subject  to  the  lien  as  is  necessary  for 
the  convenient  use  and  occupation  of  the  structures  thereon. 
Robertson  v.  Moore  (Idaho  1904),  77  Pac.  218. 

Defences.  In  a  suit  under  New  Jersey  Gen.  Stat.,  p. 
^73,  Section  3,  on  a  notice  and  demand  of  payment,  an  owner 
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may  plead  that  less  than  the  amount  claimed  was  due,  even 
where  the  claimant  had  obtained  a  judgment  against  a  con- 
tractor for  a  larger  amount ;  and  on  a  demurrer  the  plea  is  not 
defeated  by  the  recital  of  the  judgment.  Taylor  v.  Wahl,  69 
l^J.  J.  L.  471,  55  Atl.  40. 

Limitations.  Persons  claiming  mechanic's  liens  against 
real  estate  cannot  foreclose  their  asserted  liens  in  proceedings 
to  register  the  title  to  the  premises  under  the  Torrens  law ; 
hence,  if  no  steps  are  taken  for  the  enforcement  of  such  liens 
except  filing  answers  in  proceedings  for  registration  until  after 
the  period  of  limitation  for  the  commencement  of  actions  to 
foreclose  liens  has  run,  the  liens  expire  by  limitation  and  be- 
come invalid.    Reed  v.  Siddall  (Minn.  1905),  103  N.  W.  Rep. 

453. 

Filing  contract.  California  Code  Civ.  Proc,  §  1 184,  pro- 
viding that  building  contracts  shall  be  void  and  the  amount  due 
to  laborers  and  materialmen  shall  be  recoverable  directly  from 
the  owner  by  mechanic's  lien  proceedings  if  a  particular  mem- 
orandum of  the  contract  is  not  recorded,  is  a  final  statute  to  be 
strictly  construed.  Snell  v.  Bradbury,  139  Cal.  379,  73  Pac. 
150;  holding  certain  contract  not  to  be  covered  by  it. 

Sec.  379.  Enforcement  of  lien — ^Judgment — ^Personal 
judgment.  Where  there  is  a  single  indebtedness  for  labor 
or  materials,  the  intent  of  the  New  Jersey  statute  is  to  have 
but  one  suit  brought,  with  one  lien  claim  and  one  declaration ; 
and  one  judgment  roll  made  up,  with  a  general  judgment 
agamst  the  builder  for  the  whole  debt,  a  special  judgment 
against  each  building — where  there  are  several  buildings — for 
the  proper  specific  amount,. apportioning  the  total  among  the 
buildings  and  curtilages.  Culver  v.  Lieberman,  69  N.  J.  L. 
341,  55  Atl.  812,  overruling  Johnson  v.  Algor,  65  N.  J.  L.  363, 

47  Atf.  571- 

Wisconsin  Rev.  Stat.  1898,  §  26s6a,  providing  for  affirma- 
tive relief  among  defendants,  and  Rev.  St.  1898,  §§  3321-3326, 
regulating  the  foreclosure  of  mechanic's  liens  construed  to- 
gether and  defendant  lien  claimant  hel  dentitled  to  share  in  pro- 
ceeds of  liened  property  without  demand  upon  other  defend- 
ants,, but  is  not  entitled  to  a  personal  judgment  unless  demand 
for  the  same  is  made.  Dusick  v.  Muselbach,  118  Wis.  240,  95 
N.  W.  144. 

In  Nebraska  a  lien  holder  mav  have  in  addition  to  a  de- 
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cree  of  foreclosure  a  personal  judgment  against  the  person 
owing  the  debt.  McHale  v.  Maloney  et.  al.  67  Neb.  532,  93 
N.  W.  677.  In  Nebraska,  it  is  held  that  where  the  holder  of  a 
mechanic's  lien  commences  an  action  in  equity  to  foreclose  the 
same,  or  where  he  is  made  defendant  in  a  chancery  proceeding 
involving  the  property  against  which  he  holds  such  lien,  and  his 
lien  is  foreclosed  in  such  action,  he  is  entitled  to  a  deficiency 
judgment  against  the  party  liable  for  the  debt,  where  a  sale  of 
the  property  does  not  satisfy  the  amount  of  his  claim,  if  his 
petition  or  cross-bill  asks  such  relief,  provided  the  application 
for  a  deficiency  judgment  be  made  within  the  time  that  the 
statute  would  bar  an  action  on  the  note  or  account  on  which 
the  lien  is  based,  counting  from  the  date  of  the  confirmation  of 
the  sale  of  the  property.  Durkee  v.  Koehler  (Neb.  1905),  103 
N.  W.  Rep.  767.  Under  Code  Civ.  Proc,  §  3045,  though  plain- 
tiff may  maintain  an  action  to  enforce  a  mechanic's  lien  "in 
like  manner  or  if  he  had  no  lien  for  the  security  of  his  debt," 
he  has  no  independent  action  for  foreclosure  thereof  but  is  con- 
fined to  his  statutory  remedy;  and  as  under  such  a  statutory 
proceeding  he  can  recover  no  judgment  in  personam  against 
defendant,  a  state  of  fact  that  would  entitle  defendant  to  a* 
judgpnent  in  personam  against  plaintiff  cannot  be  set  up  by  de- 
fendant by  way  of  counter-claim.  Tenny  v.  Anderson  Water, 
Light  &  Power  Co.  et.  al.,  67  S.  C.  11,  45  S.  E.  in. 
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As  to  mining  claim  in  public  lands,  see  post,  §§  483-487. 

Sec.  380.  Construction  of  mining  deeds,  leases,  agree- 
ments, and  statutes. 

"A  conveyance  of  all  the  minerals,  or  a  defined 
part  or  kind  thereof,  in  or  under  a  tract  of  land,  passes 
an  estate  therein  in  fee.  *  *  *  Minerals  in  place,  then,  be- 
ing land,  are  conveyed  in  the  same  manner,  and  are  subject  to 
the  same  rules  as  regards  their  transfer,  as  land  is."  McCon- 
nell  V.  Pierce,  210  111.  627,  71  N.  E.  Rep.  622.  It  was  held  that 
the  prior  decisions  of  the  Supreme  Court  construing  California 
Statue  1880,  p.  131,  c.  118,  with  regard  to  the  conveyance  of 
land  by  mining  companies  "must  now  be  considered  as  a  rule 
of  property."    Lacy  v.  Gunn,  144  Calif.  511,  78  Pac. 
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Protection  against  water.  Held  despite  the  terms  of  a 
Kcense  to  mine  the  licensee  was  entitled  to  have  the  owner  re- 
strained from  draining  water  upon  the  land  and  interfering 
with  the  licensee's  enjoyment  thereof.  Jack  Harvard  Zinc 
Min.  Co.  V.  Continental  Zinc  and  Lead  Min.  &  Smelting  Co. 
(Mo.  1904),  80  S.  W.  12. 

Use  of  shaft.  Where  coal  lying  under  plaintiff's  land  is 
sold  and  plaintiff  agrees  that  defendant  may  use  surface  land 
for  a  shaft,  etc.,  but  provides  that  all  buildings  shall  be  removed 
and  the  shafts  filled  whenever  defendant  shall  cease  to  operate 
the  mine,  the  contract  does  not  authorize  defendant  to  use  the 
shaft,  etc.,  for  the  purpose  of  mining  his  own  land  adjoining 
plaintiff's  land.    Moore  v.  Price  (la.  1904),  loi  N.  W.  Rep. 

91. 

Creation  of  rights  appurtenant.  For  a  case  where  a  min- 
ing lease  was  held  to  create  merely  rights  appurtenant  to  certain 
furnaces  and  forges,  which  ceased  upon  dismantlement  and  de- 
struction of  the  latter,  see  Negaunee  Iron  Co .  v.  Iron  Cliffs 
Co.,  134  Mich.  264,  96  N.  W.  468. 

Payment.  For  construction  of  a  mining  lease  providing 
that  a  royalty  of  30  cents  per  ton  of  coal  mined  should  be  paid 
lessor,  that  lessee  should  be  entitled  to  remove  all  the  coal  to 
exhaustion,  and  also  provided  that  at  least  $30,000  annually 
should  be  paid,  holding  that  lessee  was  liable  to  pay  the  mini- 
mum $30,000,  so  long  as  any  coal  remained  unmined,  although 
lessee  had  paid  a  sum  already  in  excess  of  30  cents  per  ton  for 
all  the  coal  ever  under  the  land,  see  Lehigh  Valley  Coal  Co.  v. 
Everhart,  206  Pa.  St.  118,  55  Atl.  864.  In  an  action  for  royal- 
ties alleged  to  be  due  under  a  lease  amounting  to  a  privilege  of 
mining  all  iron  ore  under  the  land  of  the  plaintiff  in  considera- 
tion of  the  pa)mient  of  a  royalty  upon  every  ton  of  ore  mined, 
the  defendants  binding  themselves  to  mine  not  less  than  100 
tons  per  month,  the  lease  containing  a  warranty  that  the  land 
contains  minerals,  the  contract  is  plainly  made  upon  the  as- 
sumption that  ore  exists  in  the  land  and  the  defendants  may 
show  in  defence  that  there  is  no  ore.  Brooks  v.  Cook,  34 
South.  960,  135  Ala.  219. 

Work.  Where  the  lease  of  a  coal  mine  provides  that  the 
lessee  shall  work  the  mine  in  a  good  and  workmanlike  manner 
and  pay  a  royalty  on  all  coal  mined,  there  u  an  implied  coven- 
ant to  work  the  mine  with  reasonable  diligence.  Whether  a 
failure  to  observe  this  covenant,  not  amounting  to  an  actual 
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abandonment,  works  a  forfeiture  of  the  Ifease,  quaere.  Price 
V.  Black  (la.  1904),  loi  N.  W.  Rep.  1056.  See  the  opinion 
for  a  discussion  of  particular  facts  held  nfot  sufiicient  to  show 
an  abandonment 

Forfeiture.  Where  a  mining  lease  provided  that  a  shaft 
100  feet  deep  should  be  dug-  by  a  certain  day  or  the  lease  be 
forfeited,  it  is  not  sufficient  that  it  is  dug  nine  days  later,  though 
digging  was  started  in  ample  time  but  delayed  by  running 
ground.  Montrozona  Gold  Min.  Co.  v.  Thatcher  (Colo.  1904), 
75  P-  595-  Where  a  lessee  had  for  many  years  allowed  mining 
lands  to  lie  unworked  and  it  was  notorious  that  the  lessee  cor- 
poration was  moribund,  equity  in  an  appropriate  case  will  de- 
cree a  forfeiture  of  such  lease,  as  when  such  forfeiture  will 
prptect  other  persons,  claiming  through  lessor,  who  have  by 
large  expenditure  developed  valuable  ores  on  the  leased  land. 
Negaunee  Iron  Co.  v.  Iron  Cliffs  Co.,  134  Mich.  264,  96  N.  W. 
468.  One  in  possession  under  a  cpntract  to  buy  land  which 
provides  that  in  default  of  payment  as  agreed  by  vendee  he 
shall  be  ''subject  to  be  removed  as  a  tenant  holding  over  by 
process,"  is  not  by  that  clause  placed  in  the  relation  of  tenant 
to  landlord  so  as  to  be  liable  for  the  reasonable  value  of  use  and 
occupation.     Hill  v.  Sidie,  1 16  Wis.  602,  93  N.  W.  446. 

Lessee's  right  to  terminate.  A  lease  of  the  right  to  mine 
phosphate  from  land  which  provided  that  the  lessee  might  can- 
cel the  lease  upon  exhaustion  of  the  rock  within  a  certain  period 
and  that  in  case  the  quality  of  the  rock  was  called  in  question 
specimens  were  to  be  referred  to  certain  named  arbitrators,  was 
held  not  to  give  the  lessee  the  right  to  terminate  the  lease  be- 
cause of  inferior  rock  until  the  matter  had  been  referred  to  the 
referees  named.  McGavock  v.  Virginia-Carolina  Chemical 
Co.,  114  Tenn.  317,  86  S.  W.  380. 

Exceptions  and  resen*ations.  The  words  in  a  deed  "the 
said  party  of  the  first  part  hereby  reserves  the  coal  and  all 
other  mineral  underlying  said  land,"  constitutes  an  exception 
and  not  a  reservation.  Barrett  v.  Kansas  &  T.  Coal  Co.  (Kan. 
1905)1  79  Pac.  150. 

Common  sand,  merely  good  for  grading,  etc.,  is  not  within 
a  reservation  in  a  deed  excepting  minerals.  Hendler  v.  Le- 
high Valley  R.  Co.,  209  Pa.  256,  58  Atl.  486.  A  deed  reserv- 
ing for  five  years  a  right  to  open  a  mine  construed  and  reserva- 
tion held  to  refer  to  commencing  of  work  and  a  continuous 
working  was  not  required.  City  of  New  Haven  v.  Hotchkiss,  77 
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Conn.  i68,  58  Atl.  753,  When  a  part  of  the  habendum  clause 
of  a  deed  in  1835  when  Kentucky  "was  sparsely  settled  *  * 
and  there  was  no  'mercantile  development  of  coal  mines,"  read 
as  follows :  "with  the  exception  of  all  the  coal  banks  and  (the 
gfrantor)  holds  the  right  to  them  and  a  privilege  of  a  way  to 
the  different  banks  of  coal  with  a  wagon  and  team/'  it  was  held 
that  the  grantor  referred  "to  the  veins  of  coal  in  the  ground  and 
not  merely  to  such  as  had  been  opened."  Jones  v.  American 
Ass'n.  (Ky.  1905),  86  S.  W.  11 11.  For  construction  of  a  deed 
of  mining  land  in  which  grantor  reserved  an  undivided  half 
interest  in  all  ores  discovered,  together  with  a  mining  right  for 
himself,  and  provided  that  grantee  might  mine  for  his  own  use 
or  for  manufacturing  purposes,  but  must  account  to  grantor  for 
all  ores  exported,  holding  that  such  deed  gave  grantee  no  title 
to  the  ore  as  it  lay,  but  gave  merely  an  indivisible  incorporeal 
hereditament  see  Negaunee  Iron  Co.  v.  Iron  Cliffs  Co.,  134 
Mich.  264,  96  N.  W.  468.  Where  a  deed  contained  the  follow- 
ing reservation,  "Excepting  always  that  the  parties  of  the  first 
part  hereby  expressly  reserve  to  themselves,  their  heirs  and 
assigns,  forever,  the  use  and  occupancy  of  any  one  of  the  coal 
banks  on  said  land  that  they  may  at  any  time  hereafter  or  that 
either  of  them  or  their  heirs  or  assigns  may  jointly  or  sever- 
ally select,  together  with  right  of  way  for  ingress  and  egress  to 
and   from    the    same,"    it    was    held    that    "the    reservation 

*  *    *     did  not     *     *     *     reserve  the  title    to    the  coal," 

*  *  *  and  "therefore"  an  "action  of  ejectment  can- 
not be  successfully  maintained.  J.  Poffenbarger  dis- 
sented. Chapman  v.  Mill  Creek  Coal  &  Coke  Co.,  54  W. 
Va.,  163,  46  S.  E.  262.  A  deed  of  land  with  the  reservation 
"excepting  and  reserving  therefrom  unto  the  (grantors),  their 
heirs  and  assigns,  forever,  all  mines  and  minerals  which  may 
be  found  on  the  above  piece  of  land,  with  the  right  of  entering 
at  any  time  with  workmen  and  others  to  dig  and  carry  the  same 
away,"  does  not  reserve  to  the  grantors  limestone  and  granite 
ledges  rising  above  the  natural  surface  of  the  ground,but  mere- 
ly reserves  the  minerals  which  can  be  had  only  by  mining  in  the 
usual  sense  of  the  word.  The  court  put  great  stress  upon  the 
combination  of  words  "all  mines  and  minerals"  and  states  that 
each  case  must  be  determined  on  its  own  facts.  Brady  v. 
Smith,  181  N.  Y.  178,  73  N.  E.  Rep.  963. 

Confinement  of  gas.     Ind.  Acts  1893,  p.  300,  c.  36  (Burns' 
Ann.  St  §§  7510,  7511,  7512,  providing  for  the  confinement  of 
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gas,  and  plugging  of  unused  holes,  construed  and  interpreted. 
Bailey  v.  State,  163  Ind.  165,  71  N.  E.  Rep.  655. 

Waiver  of  misrepresentations.  Where  a  mining  company 
purchased  land  and  "went  immediately  into  *  *  *  pos- 
session *  *  *  and  began  mining  ore  from  it,"  and  "after 
six  months  spent  in  developing  it,  at  a  cost  of  $16,000  *  *  * 
only  found  the  amount  of  $194"  (in  ore)  but  "continued  to  use 
the  property  as  its  own,  and  *  *  *  placed  upon  it  all  mod- 
em improvements  *  *  *  at  an  additional  cost  of  $$15,000 ; 
and  with  this  improved  machinery  another  effort  was  made  to 
find  gold  *  *  *  only  to  result  in  failure,"  and  "after  ac- 
quiring all  this  knowledge  *  *  *  remained  in  possession, 
exercising  acts  of  ownership  over  it  and  dealing  with  it  as  its  . 
own,  until  it  was  dispossessed"  by  the  seller,  it  was  held  that  the 
purchaser  had  waived  any  alleged  misrepresentations  as  to  the 
ore  contained  in  the  land  made  by  the  buyer.  Romanoff 
Land  &  Mining  Co.  v.  Cameron,  137  Ala.  214,  33  South. 
864. 

Sec  381.  Adverse  claims  in  mines,  oil  and  gas — ^In- 
spection— Waste. 

For  procedure  and  proofs  in  an  action  by  the  owner  of 
the  surface  against  one  taking  away  minerals,  see  Maloney  v. 
King,  30  Mont.  158,  76  P.  4.  Where  one  is  entitled  to  the  ex- 
clusive possession  of  all  the  surface  ground  an  entry  by  another 
is  a  trespass  and  a  valid  mining  claim  cannot  be  initiated  by  a 
trespass.  Traphaagen  v.  Kirk,  30  Mont.  562,  yy  Pac.  58. 
In  an  action  of  trespass  as  to  mining  claim  where  neither  party 
claims  to  be  entitled  to  a  conveyance  from  the  government, 
the  question  is  of  right  to  possession  and  not  of  ultimate  title. 
Columbia  Copper  Min.  Co.  v.  Duchess  Mining,  Mill  &  S.  Co. 
(Wyo.  1905),  79  Pac.  385. 

It  was  held  that  where  two  adverse  claimants  to  certain 
lands  have  leased  their  interests  in  the  oil  and  gas  to  the  same 
company,  the  subsequent  lessor  cannot  file  a  bill  in  equity 
against  the  prior  lessor  to  recover  from  him  the  royalties  and 
rentals  which  he  receives  under  his  lease.  Being  a  "mere  pe- 
cuniary demand,"  it  is  "not  maintainable  under  the  alleged 
heads  of  equitable  jurisdiction."  Zinn  v.  Zinn,  54  W.  Va.  483, 
46  S.  E.  202.  Where  a  person  enters  land  under  a  void  lease 
and  removes  petroleum  oil  therefrom  and  threatens  to  drill 
more  wells  and  use  the  oil  so  produced,  it  was  held  that  equity 
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will  enjoin  all  operations,  cancel  the  lease  and  make  a  final  de- 
termination of  all  matters  at  issue  although  the  plaintiffs  may 
have  a  remedy  at  law  for  trespass.  Dent,  J.,  dissenting.  Has- 
kell V.  Sutton,  53  W.  Va.  206,  44  S.  E.  533. 

Inspection.  Montana  Code  Civ.  Proc.,  §  1314,  giving 
claimants  of  mining  rights  an  opportunity  to  inspect  mining 
workings  when  ordered  by  the  court,  is  construed  in  State  v. 
District  Court  of  Second  Judicial  District,  29  Mont.  105  (73 
Pac.  230).  The  order  of  inspection  was  held  to  be  justified 
wherever  it  was  necessary,  but  not  through  the  shafts  of  the 
opposite  party  unless  that  appeared  necessary. 

Waste.  Ky.  Stat.  1899,  §§  3910-3914,  relative  to  the 
waste  of  petroleum,  salt  water  and  natural  gas  and  the  plugging 
of  abandoned  wells,  construed.  Commonwealth  v.  Trent  (Ky. 
1903)*  77  S.  W.  Rep.  390.  If  a  lease  of  oil  is  obtained  by  false 
representation  as  to  the  motives  of  the  lessees,  it  being  shown 
that  they  falsely  claimed  to  have  no  intention  of  wasting  oil  or 
injuring  their  competitors,  but  if  they  have  expended  large 
sums  in  preparing  the  wells  for  operation  and  are  prohibited 
by  statute  from  the  waste  and  injury  above  referred  to,  it  will 
be  presumed  that  they  will  not  violate  the  statute  and  the  lease 
will  not  be  cancelled.  A  Gas  Co.  and  Heating  Co.  engaged  in 
a  long  litigation  over  the  right  to  sell  natural  gas  in  a  city,  the 
result  of  which  was  favorable  to  the  latter.  The  owners  of  the 
Gas  Co.  then  formed  another  company,  ostensibly  for  the  man- 
ufacture of  lampblack  but  which  was  shown  to  be  for  the  pur- 
pose of  exhausting  the  supply  of  gas  in  the  neighborhood.  This 
was  being  accomplished  by  the  carrying  of  gas  from  several 
wells  to  the  alleged  factory  where  it  was  wasted  instead  of  be- 
ing use  for  manufacturing.  Held :  The  operation  of  the  fac- 
tory should  be  enjoined.  Louisville  Gas  Co.  v.  Kentucky  Heat- 
ing Co.  (Ky.  1903),  79  S.  W.  Rep.  368. 

Adverse  possession.  Where  in  ejectment  "the  defendant 
held  and  claimed  under"  a  contract  "which  expressly  reserved 
the  mineral  interest,"  it  was  held  that  although  "the  defendant 
testified  that  he  at  one  time  told  the  agent  of  the  (seller)  that 
he  repudiated  this  contract"  as  he  "subsequent  to  the  time  of 
his  alleged  repudiation  *  *  *  made  a  payment  under  it, 
had  it  recorded,  continued  to  hold  it,  and  set  it  forth  in  the  ab- 
stract tendered  by  him  on  the  trial,"  he  could  not  get  title  by  ad- 
verse possession  to  the  whole  land  including  the  mineral  inter- 
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est.    Louisville  &  N.  R.  Co.  v.  Massey,  136  Ala.  156,  33  South. 
896. 

Sec.  382.  Separate  ownership  of  surface  and  mineral 
estate^— Right  to  support.  The  presumption  that  the  owner 
of  the  surface  is  also  owner  of  the  ore  below  is  not  rebutted 
by  speculative  conjecture  or  intelligent  guess  work  of  an 
engineer.  Heinze  v.  Boston  &  M.  Con.  Copper  Co.,  30 
Mont.  484,  yy  Pac.  421.  The  grant  of  all  the  surface  of 
coal  and  oil  lands  with  the  right  to  make  and  maintain 
openings  necessary  for  ventilators,  drainage  and  extraction 
of  coal  was  held  to  convey  simply  the  surface  or  agricul- 
tural part  of  the  land  distinct  from  the  various  strata  be- 
low the  surface.  Williams  v.  South  Penn  Oil  Co.,  52  W. 
Va.  181,  43  S.  E.  214.  A  deed  of  the  coal  and  minerals  un- 
der the  surface  of  land  divides  the  land  into  two  distinct 
estates,  the  surface  and  the  mineral,  and  the  latter,  when 
thus  severed,  constitutes  land.  Either  may  be  conveyed 
by  separate  deed,  and  after  such  severance  of  the  mineral 
estate,  a  deed  of  the  surface  estate  need  not  contain  a 
reservation  of  exception  of  the  mineral  estate.  Lloyd  v.  San- 
dusky, 203  111.  621,  68  N.  E.  Rep.  154. 

Support,  The  owner  of  the  surface  of  land  is  entitled 
to  support  from  the  subjacent  owner,  and  if  the  latter  re- 
move coal  or  mineral  under  the  land  so  that  the  owner  of 
the  superincumbent  and  superior  estate  is  deprived  of  the 
necessary  support  for  his  land,  even  though  the  most  ap- 
proved methods  of  mining  are  used,  then  he  becomes  liable 
in  damages.  Lloyd  v.  Catlin  Coal  Co.,  210  111.  460,  71  N.  E.. 
Rep.  335. 

Sec.  383.  Oil  and  gas  leases — Who  may  execute — Cer- 
tainty— Consideration — ^Assignment — Effect  of  oral  agree- 
ment. 

Who  may  execute.  An  executor  and  trustee  under  a  will 
of  land  which  had  only  been  used  for  farming  purposes  is 
not  entitled  to  execute  an  oil  and  gas  lease  of  all  oil  and 
gas  under  the  premises  and  bind  the  legatees  thereby.  Lan- 
yon  Zinc  Co.  v.  Freeman,  68  Kan.  691,  75  Pac.  995.  Under 
Tex.  Rev.  St.  1895,  Art.  651,  it  is  not  ultra  vires  for  a  cor- 
poration organized  for  oil  mining  to  lease  its  land  holdings 
to  others  to  mine.  Stark  v.  J.  M.  Guffey  Petroleum  Co* 
(Tex.  C.C.  A.  1904),  80  S.  W.  1080. 
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Certainty.  A  gas  and  oil  lease  is  not  void  for  uncertainty 
for  the  reason  that  it  is  to  run  "so  long  as  gas  and  oil  may- 
be found  in  paying  quantities."  Dickey  v.  Coffeyville  Vit- 
rified Brick  &  Tile  Co.,  69  Kan.^io6,  76  Pac.  398. 

Consideration.  It  is  intimated  in  National  Oil  &  Pipe 
Line  Co.  v.  Teel,  95  Tex.  586,  that  the  recital  of  "one  dol- 
lar" as  consideration  would  be  sufficient  to  support  an  oil 
lease  contract.  As  a  mining  enterprise  is  a  hazardous  risk 
a  court  will  be  slow  to  find  that  an  agreement  to  work  a 
mine  on  an  option  is  on  an  inadequate  consideration.  Fin- 
len  V.  Heinze,  28  Mont.  548,  73  Pac.  123. 

Assignment,  The  assignee  of  an  oil  lease  option  takes 
subject  to  all  equities  and  is  not  protected  as  an  innocent 
purchaser  without  notice  of  the  fraud  of  his  assignor.  Na- 
tional Oil  &  Pipe  Line  Co.  v.  Teel,  95  Tex.  586. 

Effect  of  oral  agreement.  Where  property  of  several  ad- 
joining owners  was  subject  to  one  oil  lease,  for  which  the 
lessee  was  paying  by  a  royalty  of  one-eighth  of  the  receipts 
therefrom,  it  was  held  that  an  oral  agreement  between  the 
various  lessors  that  the  royalty  should  go  to  the  owner  of 
the  specific  lot  from  which  the  oil  came  was  admissible, 
there  being  nothing  in  the  terms  of  the  lease  to  show  how 
the  royalty  should  be  distributed  among  the  various  lessors. 
Rymer  v.  South  Penn  Oil  Co.,  54  W.  Va.  530,  46  S.  E.  559. 

Sec.  384.  Oil  and  gas  leases — Nature — Interest  and 
title  created  by — Rights  of  life  tenant. 

Natural  gas,  when  extracted  from  the  earth  and  put  into 
pipes  is  personal  property.  Crystal  Ice  &  Cold  Storage  Co.  v. 
Marion  Gas  Co.  (Ind.  App.  1905),  74  N.  E.  Rep.  15. 

"Gas  and  oil  leases  are  in  a  class  by  themselves.  They 
are  not  strictly  leases  as  defined  and  treated  under  the  law 
of  landlord  and  tenant.  They  are  in  *the  nature  of  written 
licenses  with  a  conditional  grant  conveying  the  grantor's 
interest  in  the  gas  or  oil  well  conditioned  that  gas  or  oil 
is  found  in  paying  quantities.  Dickey  v.  Coffeyville  Vitri- 
fied Brick  &  Tile  Co.,  69  Kan.  106,  76  Pac.  398.  A  contract 
whereby  a  landowner  g^ves  to  a  corporation  a  right  to  drill 
gas  wells  on  payment  of  $20  a  year  until  a  well  is  driven, 
and  then  on  payment  of  $100  per  well  driven,  the  contract 
to  continue  until  gas  ceases  to  be  used  generally,  does  not 
create  a  tenancy  from  year  to  year  under  §  7089  Burns' 
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Rev.  St.  1901,  providing  for  notice  to  quit.  It  is  more  than 
a  license,  but  does  not  create  the  relation  of  landlord  and 
tenant  whether  possession  has  been  taken  or  not.  Hancock 
V.  Diamond  Plate  Glass  Co.,  162  Ind.  146,  70  N.  E.  Rep. 
149.  An  agreement  to  convey  all  the  oil  and  gas  in  certain 
land  made  in  consideration  of  $4  wherein  no  term  was 
specified,  but  the  lessee  covenanted  to  commence  opera- 
tions within  six  months  from  date  or  pay  per  month  for 
any  delay,  was  held  void  where  no  mining  operations  were 
ever  commenced  and  was  declared  to  be  at  most  a  mere 
option  for  a  lease  which  was  concluded  by  the  foreclosure 
of  a  judgment  lien  on  the  land.  Hodges  v.  Brice,  32  Tex. 
Civ.  App.  358,  74  S.  W.  590.  An  oil  and  g^s  lease  provid- 
ing that  if  no  well  was  completed  within  six  months  the 
lease  should  be  void  unless  the  lessee  paid  $120  in  advance 
for  each  six  months  thereafter  that  such  completion  was 
delayed,  is  merely  a  six  months  option  which  is  not  ac- 
cepted by  drilling  a  well  expires  unless  the  lessee  pay  $120 
for  an  extension  of  the  option.  Ohio  Oil  Co.  v.  Detamore 
(Ind.  1905),  73  N.  E.  906.  An  oil  lease  which  contained  apt 
words  of  conveyance  and  recited  a  small  consideration 
which  was  actually  paid  and  provided  that  the  lessee  should 
begin  operations  within  six  months  after  a  partition  which 
he  agreed  to  secure  and  was  to  continue  in  force  so  long 
as  the  parties  complied  with  the  covenants,  stipulations  and 
agreements,  was  held  not  to  be  an  absolute  conveyance  of 
the  minerals  and  to  give  a  vested  right,  but  was  in  the  na- 
ture of  an  option  which  could  ripen  into  a  title  only  by 
compliance  with  the  terms  thereof.  Emery  v.  League,  31 
Tex.  Civ.  App.  474. 

The  court  says:  "While  the  instrument  under  which  ap- 
pellant claims  contains  apt  words  of  conveyance  and  recites  a 
valuable  consideration  which  the  evidence  shows  was  actually 
paid,  it  cannot  be  held  to  be  an  absolute  conveyance  of  the  min- 
erals underlying  the  land  therein  described,  and  the  title 
to  such  minerals  was  not  vested  in  appellant  by  the  execu- 
tion of  said  instrument.  The  whole  instrument  must  be 
construed  together  and  when  so  considered,  it  is  apparent 
that  the  real  consideration  therefor  was  the  prospecting 
and  developing  with  due  diligence,  the  land  therein  de- 
scribed, for  oil  and  other  minerals.  This  was  clearly  the 
primary  purpose  of  the  grantors  in  the  execution  of  said 
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contract,  and  it  is  expressly  provided  in  the  instrument 
that  the  same  shall  remain  in  force  and  effect  only  so  long 
as  the  parties  thereto  faithfully  comply  with  the  covenants 
and  agreements  undertaken  to  be  performed.  It  is  well 
settled  that  contracts  of  this  kind  do  not  vest  an  absolute 
title  in  the  grantee,  but  only  confer  upon  him  the  right 
to  acquire  title  by  a  compliance  with  the  terms  of  the  con- 
tract and  the  discovery  and  djevelopment  of  oils  or  other 
minerals  mentioned  in  such  contract.  In  other  words,  such 
instruments  are  not  only  conveyances  of  title,  but  are  in  the  na- 
ture of  options,  and  can  only  ripen  into  a  title  by  a  compli- 
ance with  their  terms  on  the  part  of  the  grantee  and  the 
accomplishment  of  the  purpose  for  which  they  were  exe- 
cuted. The  grantee  under  such  instrument,  so  long  as  he 
continued  diligently  to  comply  with  his  agreement  to  pros- 
pect and  explore  the  land  for  minerals,  could  not  be  de- 
prived of  his  right  to  acquire  title  to  such  minerals  by  their 
discovery  and  development,  but  no  title  in  such  minerals 
would  vest  until  their  discovery,  and  unless  such  grantee 
begins  the  performance  of  his  part  of  the  contract  within 
a  reasonable  time,  the  grantor  can  consider  the  contract 
abandoned." 

A  lease  giving  the  lessee  the  exclusive  right  to  bore 
for  and  gather  oil  and  gas  on  certain  lands  for  twenty  years 
gives  the  lessee  only  an  inchoate  title  to  the  oil  and  gas 
underlying  the  demised  premises.  The  lessee  has  no  vested 
estate  until  he  finds  oil  or  gas  in  paying  quantities,  and 
to  preserve  his  inchoate  title  he  must  prosecute  diligent 
search,  and  if  he  does  not  do  so  the  lease  is  thereby  can- 
celled. After  sinking  two  wells  which  proved  to  be  dry, 
a  failure  to  do  any  more  work  for  four  years  is  not  diligent 
search  and  the  lessee  has  forfeited  his  rights.  Florence  Oil 
&  Refining  Co.  v.  Orman,  19  Col.  App.  79,  73  P.  628.  It  was 
held  that  under  a  lease  only  for  the  production  of  gas  and 
oil  the  lessee  takes  no  vested  rights  but  merely  an  inchoate 
and  contingent  title  securing  the  right  to  search  for  oil 
and  gas.  If  none  is  found  and  the  search  abandoned,  his 
rights  terminate.  To  constitute  abandonment  there  must 
be  both  intention  to  abandon  and  actual  relinquishment. 
Where  such  a  lease  ran  for  a  definite  term  "and  as  much 
longer  as  oil  and  gas  can  be  produced  in  paying  quantities" 
it  was  held  that  the  words  "paying  quantities"  apply  to 
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the  judgment  of  the  operator  in  good  faith  and  any  profit 
however  small,  though  insufficient  to  ever  repay  the  cost, 
is  a  fulfillment  of  the  meaning  of  the  phrase.  Lowther  Oil 
Co.  V.  Miller-Sibley  Oil  Co.,  53  W.  Va.  501,  44  S.  E.  433. 

Vested  interest.  Under  an  instrument  conveying  all  the 
oil  and  gas  on  the  premises  with  the  exclusive  right  to  en- 
ter, drill,  and  operate  in  consideration  of  a  certain  payment 
each  year,  the  lessee  takes  after  entry  and  the  production 
of  gas  thereunder,  a  vested  interest  in  the  land  for  the  pur- 
poses named  in  the  lease.  Carr  v.  Huntington  Light  & 
Fuel  Co.,  33  Ind.  App.  i,  70  N.  E.  Rep.  552. 

Joint  interest.  Where  A,  one  of  two  joint  owners  of  coal 
and  oil  lands,  conveyed  his  undivided  interest  to  C  and  B, 
the  other  owner,  conveyed  his  interest  in  the  coal  to  C  with 
the  right  to  mine  it,  who  then  granted  to  B  the  surface  of 
the  whole  tract  undivided,  reserving  the  right  to  mine  it — 
B  and  C,  their  heirs  or  assigns  were  jointly  possessed  of 
the  oil  and  gas  in  the  tract  and  entitled  to  be  paid  for  a 
joint  proportionate  share  of  royalty.  Williams  v.  South 
Penn  Oil  Co.,  52  W.  Vo.  181,  43  S.  E.  214. 

Exclusive  rights.  A  gas  company  which  leased  300  acres 
of  land  for  the  purpose  of  drilling  oil  wells  subject  to  the 
rights  of  a  railroad  company  which  ran  its  tracks  across 
the  land,  may  enjoin  the  railroad  company  from  drilling 
wells  along  its  tracks.  The  court  said,  "the  gas  company, 
by  virtue  of  its  lease,  had  every  right  in  the  whole  tract  of 
land  in  respect  to  the  drilling  of  oil  wells,  except  to  the 
extent  that  the  existence  of  the  railroad  easement  pre- 
vented the  enjoyment  of  such  right.  The  possession  of  the 
company  which  owned  the  easement  was  so  far  exclusive  that 
the  gas  company  was  not  authorized  to  enter  upon  the 
right  of  way  for  the  purpose  of  drilling  a  gas  well,  but,  in 
case  the  easement  should  be  abandoned  while  the  gas  com- 
pany's lease  continues  in  force,  such  company  would  then 
have  the  right  to  drill  gas  wells  upon  said  strip  of  land.  The 
gas  company,  as  respects  the  right  to  drill  for  gas,  stands 
in  the  position  of  an  owner  of  the  fee.  The  mere  fact  that 
such  an  owner  may  not  enter  and  enjoy  will  not  destroy 
his  property  rights  in  the  servient  tenement.  State  v.  Pott- 
mycr,  33  Ind.  402,  5  Am.  Rep.  224;  Julien  v.  Woodsmall, 
82  Ind.  568.  In  a  case  of  this  kind,  where  the  gas  company 
may  draw  off  the  gas  in  the  common  reservoir  from  a  point 
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without  the  right  of  way,  it  hardly  seems  to  admit  of  debate 
that  the  proprietary  interest  of  such  company  was  about 
to  be  invaded  by  the  drilling  of  the  gas  well  on  the  right  of 
way.  Under  the  evidence  in  the  case,  it  must  be  inferred 
that  one  of  the  purposes  of  a  gas  company  in  leasing  a 
large  tract  of  land  for  gas  purposes  is  that  the  flow  of 
gas  in  such  wells  as  it  sink  thereon  may  not  be  diminished 
by  the  sinking  of  wells  by  third  persons  within  the  area 
covered  by  the  lease.  Under  the  facts  above  disclosed,  we 
do  not  doubt  the  right  of  the  gas  company  to  an  injunction 
restraining  the  drilling  of  wells  upon  that  part  of  the  right 
of  way  which  extends  across  the  tract  leased  by  it."  Con- 
sumers' Gas  Trust  Co.  v.  American  Plate  Glass  Co.,  162 
Ind.  393,  68  N.  E.  Rep.  1020. 

Rights  of  life  tenant  Under  the  Texas  statute  of  Dis- 
tribution and  Descent  a  surviving  wife  derives  a  life  estate 
m  one-third  of  the  land  of  the  intestate,  which  extends  to 
all  the  minerals  below  the  surface  of  the  land  and  entitles 
her  to  a  share  in  mines  opened  either  before  or  after  the 
death  of  the  itnestate.  Higgins  Oil  &  Fuel  Co.  v.  Snow  (C. 
C.  A.)  1 13  Fed.  433.  The  interest  of  one  seized  of  a  life 
estate  in  oil  producing  lands,  in  the  proceeds  of  royalty  oil 
acquired,  is  limited  to  the  interest  thereon  for  and  during 
his  life  and  he  can  neither  use  nor  dispose  of  the  corpus  of 
the  fund  or  porperty.  Eakin  v.  Hawkins,  52  W.  Va.  124, 
43  S.  E.  211.  Revised  Statutes  of  Texas,  1895,  Article 
1689,  *^€  Statute  of  descent  and  distribution,  construed  to- 
gether with  Revised  Statutes  1895,  Article  3258,  which 
adopted  the  rules  of  the  English  Common  Law  and  it 
was  held  that  where  the  owners  of  the  fee  occupied  land 
and  opened  oil  wells  a  life  tenant,  being  a  surviving  wife, 
was  not  entitled  "absolutely  to  any  part  of  the  oil,"  but 
her  right  was  only  to  the  "use,  and  not  to  the  corpus  of 
the  estate"  and  she  is  only  entitled  to  the  interest  for  life 
on  her  proportionate  share  of  the  proceeds  of  the  sale  of 
the  oil.  Swajmer  v.  Lone  Acre  Oil  Co.,  98  Texas  597,  86  S. 
W.  742. 

Sec,  385,  Oil  and  gas  leases — Duty  to  develop  prop- 
city. 

Under  a  written  contract  of  lease  oi  land  for  oil  and 
gas  production,  although  there  is  no  time  limit  placed  on 
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lessee  for  drilling,  nevertheless  it  is  an  implied  condition 
that  the  lessee  shall  drill  within  a  reasonable  time  and  fail- 
ure to  do  so,  will  forfeit  the  lease  under  the  forfeiture 
clause.  Consumers'  Gas  Trust  Co.  v.  Littler,  162  Ind.  320, 
70  N.  E.  Rep.  363;  Indiana  Natural  Gas  &  Oil  Co.  v. 
Granger,  Ind.  App.,  70  N.  E.  Rep.  395.  When  an  oil 
lease  provided  that  the  lesse  must  begin  digging  within  a 
year  and  a  half  and  "failure  to  *  *  *  complete  one 
well"  made  the  lease  void,  it  was  held  that  when  a  well  was 
dug  some  distance  but  no  oil  struck  and  thereupon  the 
lessee  abandoned  the  property  for  some  years  the  lease  was 
avoided.  Where  the  lessor  acquiesced  in  one  re-entry  he 
is  estopped  to  rely  on  the  first  abandonment  as  a  forfeit- 
ure but  after  a  second  abandonment  the  lessor  can  refuse 
to  allow  a  second  re-entry.  Bay  State  Petroleum  Co.  v. 
Penn  Lubricating  Co.  (Ky.  1905),  87  S.  W.  1102.  In  in- 
terpreting a  grant  of  all  the  oil  and  gas  under  a  certain  de- 
scribed parcel  of  land  with  the  right  to  enter  thereon  to 
drill,  etc.,  which  has  the  following  provision, — ^"It  is  fur- 
ther agreed  that  after  the  completion  of  the  first  well,  the 
said  second  party  is  to  drill  and  complete  one  well  each 
ninety  days  until  they  shall  have  completed  five  wells,  if 
oil  is  found  in  paying  qualities,"  the  court  said,  "The 
gist  of  the  charges  when  taken  together,  is  that  if  oil  was 
found  in  the  test  or  first  well  in  a  sufficient  quantity  to  pay 
a  profit,  however  small,  in  excess  of  the  cost  of  producing 
it,  excluding  the  cost  of  drilling  the  well,  and  of  equipment, 
then  oil  was  found  in  paying  quantities  within  the  meaning 
of  the  contract,  and  the  defendant  would  be  required  to 
drill  four  additional  wells,  even  though  it  became  manifest 
that  the  oil  to  be  obtained  would  not  repay  first  cost,  and 
the  enterprise,  as  ^  whole,  result  in  a  loss  to  the  defendant. 
The  parties  surely  did  not  mean  this.  *  *  *  it  seems 
very  plain  to  us  that  the  additional  wells  were  to  be  drilled 
only  in  the  event  that  oil  was  found  in  such  quantity  as 
would,  taken  in  connection  with  other  present  conditions, 
induce  ordinarily  prudent  persons  engaged  in  like  business 
to  expect  a  reasonable  profit  on  the  full  sum  required  to  be 
expended  in  the  prosecution  of  the  enterprise.  And  whether 
or  not  oil  is  found  in  paying  quantities  is  furthermore  ex- 
clusively to  be  determined  by  the  operator,  acting  in  good 
faith  and  upon  his  honest  judgment.    We  do  not  mean  an 
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arbitrary  judgment  or  one  springing  from  an  ulterior  pur- 
pose to  get  some  unfair  or  dishonest  advantage  of  the  land- 
owner, but  a  judgment  arrived  at  by  acting  in  good  faith 
upon  sound  business  principles.  *  *  *  Under  such  a 
contract,  it  is  he  who  puts  up  the  stake  and  has  to  reckon 
with  profit  and  loss  that  shall  decide  and  not  he  who  takes 
no  risk,  but  receives  a  chance  to  be  enriched  at  the  expense 
and  enterprise  of  another."  Manhattan  Oil  Co.  v.  Carrell 
(Ind.  1905),  73  N.  E.  Rep.  1084.  Where  a  lessee  in  pos- 
session under  a  lease  of  land  for  producing  gas  and  oil  who 
impliedly  covenanted  to  reasonably  develop  and  operate 
the  land  for  oil,  breaks  such  covenant  the  lessor's  remedy 
is  not  by  way  of  forfeiture  or  cancellation  of  the  contract. 
Carr  v.  Huntington  Light  &  Fuel  Co.,  33  Ind.  App.  i,  70 
N.  E.  Rep.  552.  Under  a  grant  of  oil  and  gas  for  one  dollar 
with  no  time  limit  which  contained  a  forfeiture  clause  to 
the  effect  that  if  no  well  was  completed  within  two  years 
from  date  the  grant  would  be  null  and  void  but  that  the 
grantee  could  prevent  forfeiture  by  the  payment  of  $18.75 
annually  in  advance  until  such  well  was  completed  it  was 
held  that  the  forfeiture  clause  converted  it  from  a  perpetual 
grant  into  a  lease  from  year  to  year  at  the  option  of  the 
lessee  by  paying  the  sum  stated  until  gas  and  oil  were  pro- 
duced and  it  would  continue  thereafter  so  long  as  gas  ^nd 
oil  were  produced  in  paying  quantities.  Lowther  Oil  Co. 
V.  GufFey,  52  W.  Va.  88,  43  S.  E.  loi. 

Duty  to  develop  implied.  Where  an  oil  lease  provides 
for'  the  payment  of  royalties  there  is  an  implied  covenant 
that  the  property  if  valuable  shall  be  worked  and  a  failure 
to  work  for  two  months  followed  by  an  execution  of  the 
leasehold  and  all  appliances,  justifies  a  forfeiture  by  the 
lessor.  Acme  Oil  &  Mining  Co.  v.  Williams,  140  Cal.  681, 
74  P.  286.  An  oil  lease  although  an  option  to  the  lessee 
and  executed  in  consideration  of  royalties  reserved  and  al- 
though silent  as  to  the  extent  of  development  required,  has 
a  condition  implied  by  law  for  diligent  and  reasonable  de- 
velopment in  good  faith.  J.  M.  Guffey  Petroleum  Co.  v. 
Oliver,  Tex.  Civ.  App.,  79  Pac.  884. 

The  court  says,  "The  nature  and  purposes  of  the  con- 
tract of  lease  for  the  development  of  land  for  minerals  and 
the  difficulty  of  applying  any  measure  of  damages  for  the 
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breach  thereof  make  the  remedy  of  forfeiture  applicable 
althougfh  as  a  rule  equity  abhors  a  forfeiture." 

Reasonable  time  for  development.  Under  a  gas  lease. 
Which  provided  that  the  lessee  should  drill  a  weD  within 
three  months,  and  stipulating  that  for  delay  in  drilling  after 
that  time  the  lessee  should  pay  "a  yearly  rental  of  $3p  until 
said  well  is  drilled,"  if  the  lessee  fails  to  drill  a  well  within 
three  months  and  the  lessor  after  receiving  $30  for  the 
first  year  refuses  to  receive  rental  for  the  second  year  when 
il  is  offered  at  a  time  when  it  is  overdue,  this  is  equivalent 
to  notice  that  the  lessor  objected  to  further  delay,  and  the 
lessee  would  be  obliged  to  develop  the  land  within  a  reason- 
able time  thereafter.  A  delay  from  some  time  in  1902  to 
September,  1903,  is  not  a  reasonable  time  for  developing. 
Logans  port  &  W.  V.  Gas  Co.  v.  Seegar  (Ind.  1905),  74  N. 
E.  Rep.  500.  A  gas  and  oil  lease  for  six  months  "and  as 
much  longer  as  oil  and  gas  shall  be  found  in  sufficient  quan- 
tity ti  justify  marketing  the  same  in  the  judgment  of  the 
(lessee)  or  the  sums  agreed  to  be  paid  herein  are  paid,"  and 
providing  for  the  driving  of  a  well  within  two  years,  the 
payment  of  a  certain  sum  for  each  well  worked,  and  the 
payment  of  certain  rentals  in  case  wells  were  not  worked. 
The  lease  had  no  definite  provisions  as  to  termination.  The 
court  held  that  the  lessee  had  a  reasonable  time  to  drill 
wells  after  receiving  notice  from  the  lessor  that  he  would 
not  receive  the  rentals  in  lieu  pf  the  working  of  the  wells. 
Lafayette  Gas  Co.  v.  Kelsey  (Ind.  1905),  74  N.  E.  Rep.  7. 

Evidence.  In  an  action  by  a  lessor  to  cancel  an  oil  lease 
for  failure  to  prosecute  the  work  with  diligence  and  good 
faith,  the  evidence  was  examined  and  the  defendant's  ex- 
cieptions  overruled.  J.  M.  Guffey  Petroleum  Co.  v.  Oliver, 
Tex.  Civ.  App.,  79  S.  W.  884.  Evidence  considered  in  an 
action  on  an  .oil  lease  and  held  insufficient  to  sustain  a 
finding  that  the  lessees  had  prosecuted  the  work  of  develop- 
ment as  required  by  the  lease.  Swift  v.  Occidental  Mining 
&  Petroleum  Co.,  141  Cal.  161,  74  P.  700. 

Sec.  386.  Oil  and  gas  leases — Right  to  terminate — 
Effect  of  two  leases  on  same  property— Abandonment. 

A  lease  of  premises  for  the  purposes  of  drilling  oil  and  gas 
wells  which  has  a  term  of  "one  year  fro  mthe  date  hereof  and 
so  long  thereafter  as  oil  and  gas  can  be  produced  in  paying 
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quantities"  terminates  at  the  end  of  one  year,  unless  oil  and  gas 
are  found  in  paying  quantities.  Chaney  v.  Ohio  &  I.  Oil  Co.,  32 
Ind.  App.  190,  69  N.  E.  Rep.  477.  A  contract  by  which  the 
owner  of  land  "granted  and  leased"  certain  land  "for  the  pur- 
pose of  a  gas  well"  amounts  to  a  lease  of  the  land  and  a  cove- 
nant for  quiet  enjoyment  for  that  purpose,  which  lease  is  ter- 
minated as  soon  as  the  lessee  ceased  to  use  the  well  as  a  gas 
well.  Shenk  v.  Stahl  (Ind.  App,  1905),  74  N.  E. 
Rep.  538.  A  landowner  by  written  consent  granted 
and  contracted  to  a  corporation  certain  land  for  the 
purpose  of  driving  gas  wells,  the  corporation  agreeing 
to  provide  landowner  with  gas,  and  to  pay  $100  a 
year  for  each  well  driven,  and  until  a  well  was  driven  to  pay  $20 
each  year.  The  contract  then  provided  that  it  should  beg^n  at 
once  "and  shall  be  deemed  to  have  terminated  whenever  na- 
tural gas  ceases  to  be  used  generally  or  whenever  the  second 
party  (the  corporation)  shall  fail  to  pay  or  tender  the  rental 
price  *  *  *  within  60  days"  of  the  time  it  is  due.  The 
court  held  that  it  was  optional  with  the  landowner  whether  non- 
payment of  rent  should  terminate  the  lease  or  not,  and  that  the 
corporation  would  be  bound  by  the  landlord's  election.  Han- 
cock V.  Diamond  Plate  Glass  Co.,  162  Ind.  146,  70  N.  E.  Rep. 
149.  An  oil  and  gas  agreement  or  lease  providing  that  the 
lessee  shall  have  exclusive  rights  to  drill  for  oil  and  gas,  and 
lay  pipes  for  same,  for  five  ye^rs  or  as  long  as  oil  or  gas  shall 
be  found  in  paying  quantities,  and  the  lessee  to  commence  oper- 
ations within  six  months  or  in  lieu  thereof  to  pay  lessor  $80 
never  matured  and  the  relation  of  landlord  and  tenant  never 
existed  where  no  possession  was  taken  and  no  well  drilled 
and  either  party  at  the  end  of  any  year  could  terminate  any 
rights  granted  or  received  under  the  instrument  Indiana  Nat- 
ural Gas  &  Oil  Co.  V.  Pierce,  34  Ind.  App.  523,  68  N.  E.  Rep. 
691.  Under  an  oil  lease  "for  and  during  sixty  days  from  the 
date  and  as  much  longer  thereafter  as  oil  or  gas  shall  be  found 
in  paying  quantities,"  the  lessee's  tenancy  terminates  at  the  end 
of  sixty  days  unless  oil  is  actually  obtained  and  produced  in 
pajring  quantities  within  that  period.  Murdock-West  Co.  v. 
Logan,  69  Ohio  514,  69  N.  E.  Rep.  984.  A  contract  of  lease 
of  oil  and  gas  land  in  consideration  of  $1  paid  in  hand  and  a 
percentage  of  the  yield  for  the  term  of  ten  years,  wherein  the 
lessee  covenants  to  commence  operations  within  six  months 
from  date  or  to  pay  $50  quarterly  in  advance  in  case  of  delay 


§  886  MINES  564 

and  providing  that  the  lessee  may  terminate  the  lease  at  any 
time  upon  payment  of  $ioo  to  the  lessor,  is  not  void  for  lack 
of  mutuality  of  obligation  and  does  not  allow  the  lessee  to  can- 
cel the  contract  at  will  without  consideration.  Houssiere 
Latreille  Oil  Co.  v.  Jennings-Heywood  Oil  Syndicate,  114 
La.  573,  38  So.  932.  A  grant  of  "all  the  oil  and  gas'Mn  a  cer- 
tain tract  of  land,  with  an  agreement  by  the  grantee  "to  drill 
a  well  upon  said  premises  within  six  months"  *  *  *  or 
thereafter  pay  *  *  *  $160  annually  until  said  well  is 
drilled  or  the  property  hereby  conveyed  is  reconveyed  to  the 
[grantee],"  and  further  providing  that  the  grantee  might  at 
any  time  remove  all  his  property  and  reconvey  the  premises 
"which  conveyance  the  [grantor]  agrees  to  accept,  and  there- 
upon this  instrument  shall  be  null  and  void,"  such  an  instru- 
ment whether  a  lease  or  a  deed  may  be  terminated  by  the 
grantee  at  any  time  by  conforming  to  the  terms  of  the  instru- 
ment, but  cannot  be  terminated  by  the  grantor  unless  there  is 
some  breach  of  condition.  It  does  not  constitute  a  tenancy  at 
will  terminable  by  either  party.  Central  Ohio  Nat.  Gas.  & 
Fuel  Co.  V.  Eckert,  70  Ohio,  127,  71  N.  E.  Rep.  281. 

Binding  on  lessor.  An  oil  lease  made  in  consideration  of  $I 
paid  in  hand  and  providing  for  a  percentage  of  the  profits, 
for  the  term  of  10  years  and  containing  covenants  by  the 
lease  to  commence  operations  within  six  months  or  pay 
$50  quarterly,  in  advance,  in  case  of  delay  and  giving  him 
the  privilege  of  terminating  the  lease  at -any  time  upon 
payment  of  $100,  but  containing  no  provision  for  forfeit- 
ure, was  held  to  be  binding  upon  the  lessor  despite  the  fact 
that  there  had  been  delay  in  paying  the  quarterly  rental. 
Houssiere  Latrielle  Oil  Co.  v.  Jennings-Heywood  Oil  Syndi- 
cate, 114  La.  573,  38  So.  932. 

Terminable  as  to  separate  wells.  A  stipulation  in  an  oil 
lease  which  provides  that  "if  wells  are  put  in  operation 
and  at  any  time"  the  lessee  "shall  become  satisfied  that  it 
is  not  paying  he  shall  surrender  this  lease  and  remove  all 
machinery,  pipes  and  fixtures  from  the  premises  and  be 
released  from  all  further  obligations,"  does  not  make  the 
lessee  a  tenant  at  will  and  give  him  the  option  arbitrarily 
to  declare  that  a  profitable  well  is  not  paying  and  ter- 
minate the  whole  lease,  but  gives  him  the  right  to  termi- 
nate the  lease  in  respect  to  an  actually  unprofitable  well 
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only.     Dickey  v.  Coffeyville  Vitrified  Brick  and  Tile  Co., 
69  Kan.  106,  76  Pac.  398. 

Mutual  right  to  terminate.  Under  an  oil  lease  which 
provided  that  upon  payment  of  two  dollars  by  the  lessee 
at  any  time,  it  should  have  the  right  to  terminate  the  lease, 
it  was  held  that  the  consideration  for  the  exercise  of  the 
right  to  terminate  the  lease  being  nominal  merely  and 
hence  not  valuable,  the  lessor  had  also  a  similar  right  to 
determine  the  lease  after  an  accounting  with  the  lessee  for 
the  cost  of  labor  and  services  rendered.  J.  M.  Guffey  Pe- 
troleum Co.  V.  Oliver,  Tex.  Civ.  App.,  79  S.  W.  884. 

Effect  of  two  leases  on  same  property.  When  A.  and  B. 
gave  an  oil  and  gas  license  in  certain  lands  to  C.  which  was 
terminated  by  B.  and  C,  later  A.  gave  a  one-fifth  interest 
in  his  land  to  his  attorney  D.,  and  then  adopted  the  former 
license  in  a  modified  form,  it  was  held  that  D.  was  not 
affected  by  the  first  license  nor  by  the  modified  license  and 
was  entitled  to  one-fifth  of  the  products  obtained  under 
the  latter,  less  the  expense  of  production.  Where  A.  and  B. 
leased  land  to  C.  for  a  term  of  years  for  the  consideration 
of  $1  and  one  cent  for  each  barrel  of  oil  marketed  or  sold 
by  the  lessee  and  for  all  other  minerals  or  elements  obtained 
from  said  land  the  same  proportionate  value  as  that  of  oil, 
but  the  lessee  did  not  bind  himself  to  commence  or  do  any 
work  on  the  land,  it  was  held  that  the  agreement  was  not 
a  lease  but  a  mere  permit  or  license  terminable  at  the*  will 
of  any  of  the  parties  and  that  a  new  lease  by  B.  and 
C.  of  B.'s  land  covered  by  the  first  agreement  terminated 
the  whole  license.  Martel  v.  Jennings-Heywood  Oil 
Syndicate,  114  La.  903,  38  So.  253..  Where  a  lessor  made 
two  successive  oil  leases  to  different  lessees,  reserving  a 
royalty,  it  was  held  that  after  the  first  lease  had  been 
avoided  by  the  making  of  the  second,  a  payment  of  rental 
by  the  first  lessee  with  full  knowledge  of  the  execution  of 
the  second  lease  did  not  give  the  latter  a  right  to  the  re- 
served royalty.  Eclipse  Oil  Co.  v.  Garner,  53  W.  Va.  151 
44  S.  E.  Where  a  lessor  in  a  gas  and  oil  well  made  a 
second  lease,  the  first  lessee  having  dug  a  dry  well  and 
then  desisted  from  further  efforts  for  some  months,  but- 
the  second  lease  stated  that  it  was  subject  to  the  first  and 
that  its  existence  was' thereby  made  known  to  the  second 
lessee,  it  was  held  that  there  was  no  intention  to  work  a 
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forfeiture  for  failure  to  complete  a  well  by  means  of  the 
second  lease.  Henne  v.  Souh  Penn  Oil  Co.,  52  W.  Va.  192, 
43  S.  E.  147. 

Abandonment  When  in  an  oil  lease  it  is  apparent  by 
construing  the  whole,  that  exploration  and  development 
of  the  land  for  minerals  with  due  diligence  was  the  real 
consideration,  the  grantor  may  treat  a  failure  by  the  grantee 
to  perform  his  part  of  the  contract  within  a  reasonable 
time,  as  an  abandonment.  Emery  v.  League,  31  Tex.  Civ. 
App.  474.  Where  a  grantor  reserved  to  himself  the  coal 
beneath  the  surface  and  later  left  never  having  mined  it, 
and  not  paying  taxes  and  there  was  other  evidence  of  his 
conduct  in  regard  to  it,  it  was  held  insufficient  to  show  that 
he  had  abandoned  his  coal.  Huss  v.  Jacobs,  210  Pa.  145, 
59  Atl.  991.  The  facts  in  Henne  v.  South  Penn.  Oil  Co.,  52 
W.  Va.  192,  43  S.  E.  147,  were  held  not  to  show  an  abandon- 
ment of  rights  under  an  oil  lease  by  the  lessee.  For  construc- 
tion of  a  certain  oil  and  gas  lease  where  the  lessee  had  the  right 
to  explore  and  operate  if  oil  should  be  found,  which  right  mig^ht 
be  lost  by  abandonment.  Rawlings  v.  Armel  (Kan.  1905),  79 
Pac.  683. 

Sec.  387.  Oil  and  gas  leases — ^Forfeiture  of  rights 
under. 

When  forfeiture  occurs.  Under  a  gas  and  oil  lease 
providing  for  an  annual  rental  and  a  share  of  the  profits, 
where  there  has  been  a  delay  in  drilling,  the  refusal  of 
the  lessor  to  accept  rent  does  not  give  him  a  right  to  ter- 
minate the  lease  at  once  under  a  forfeiture  clause,  but  the 
lessor  must  give  a  reasonable  notice  of  his  intention  to  ter- 
minate it.  Consumers'*  Gas  Trust  Co.  v.  Littler,  162  Ind. 
320,  70  N.  E.  Rep.  363 ;  same  v.  Crystal  Window  Glass  Co. 
(Ind.  1904),  70  N.  E.  Rep.  366.  A  contract  or  lease  of  land 
for  gas  and  oil  wells  which  provided  that  the  lessor  could 
demand  that  the  lessee  proceed  to  drill  within  six  months 
is  not  forfeited  where  the  lessor,  who  has  received  pay- 
ment for  delay  in  drilling  for  five  years,  notifies  lessee 
that  he  must  drill  or  quit  within  12  days  of  the  end  of  the 
delay  period  last  paid  for.  Consumers'  Gas  Trust  Co.  v. 
Ink,  163  Ind.  174,  71  N.  E.  Rep.  477;  same  v.  How- 
ard, 163  Ind.  170,  71  N.  E.  Rep.  493.  In  a  lease 
of    the    right    to    drill    and    operate    gas    wells    the    lessee 
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to  supply  gas  to  the  lessor  and  pay  $25  per  well  each 
year,  the  consideration  is  the  supplying  gas  and  payment  of 
$25  as  an  entirety,  and  therefore  as  long  as  the  lessor  uses 
the  gas  he  cannot  recover  possession  of  the  real  estate  be- 
cause of  failure  to  pay  the  money  part  of  the  consideration. 
King  V.  Morristown  Fuel  &  Light  Co.,  31  Ind.  App.  476, 
68  N.  E.  Rep.  310.  A  certain  lease  of  oil  lands  was  held 
to  be  still  in  force  although  after  the  end  of  hve  years  the 
owners  had  sunk  no  wells  where  they  had  paid  a  yearly 
deposit  as  provided  by  the  lease.  Monfort  v.  Lanyon  Zinc 
Co.,  67  Kan.  310,  72  Pac.  784.  By  clause  i  in  an  oil  lease 
the  grantee  was  required  to  drill  a  well  within  one  year 
or  pay  $40  annually  in  lieu  thereof,  and  by  clauses  9  and 
10  a  failure  to  drill  a  well  within  five  years  or  (clause  10) 
to  comply  with  any  "of  the  above  conditions"  worked  a 
forfeiture.  Clause  11  provided  for  a  supply  of  gas  to  the 
grantor.  The  court  held  that  clause  10  applied  only  to  the 
preceding  nine  clauses  and  refused  to  imply  a  forfeiture  for 
failure  to  Supply  gas  under  clause  11.  Rose  v.  Lanyon 
Zinc  Co.,  68  Kan.  126,  74  Pac.  625.  Where  the  provisions 
of  an  oil  lease  provided  that  operations  should  commence 
within  six  months  but  only  expressly  provided  for  its  for- 
feiture in  the  event  that  the  well  was  not  completed  within 
three  years,  the  court  will  not  decree  forfeiture  for  breach 
of  the  provision  to  commence  work.  Armitage  v.  Mt. 
Sterling  Gas  &  Oil  Co.  (Ky.  1904),  80  S.  W.  177.  Where 
an  oil  and  gas  lease  reads  for  two  years  and  as  much  longer 
as  oil  and  gas  are  found  in  paying  quantities,  the  lessor 
cannot  forfeit  the  lease  at  the  end  of  two  years  because  no 
oil  or  gas  has  been  marketed  where  it  appears  that  the  land 
can  produce  the  same  in  large  quantities.  Summerville 
v.  Apollo  Gas  Co.,  207  Pa.  334,  56  Atl.  876.  Where  as  part 
of  the  consideration  for  an  oil  lease  the  grantee  agreed 
to  secure  a  partition  of  the  land  among  the  grantors  and 
the  lease  provided  that  it  should  remain  in  force  so  long 
as  the  parties  complied  faithfully  with  the  covenants,  stipu- 
lations and  agreements,  it  was  held  that  a  failure  to  insti- 
tute partition  proceedings  for  six  months  worked  a  forfeit- 
ure of  rights  under  the  contract,  six  months  being  an  un- 
reasonable length  of  time.  Emery  v.  League,  31  Tex.  Civ. 
App.  474.  The  court  said :  "The  instrument  under  consid- 
eration stipulates  that  appellant  shall  have  six  months  after 


S  887  MINES  568 

the  partition  of  the  land  in  which  to  prospect  same  and 
complete  a  well,  and  further  stipulates  that  appellant  shall 
procure  a  partition  of  said  land.  No  time  is  fixed  within 
which  a  partition  must  be  secured,  but  the  presumption  of 
law  is  that  the  parties  intended  a  reasonable  time.  It  is  to 
be  observed  that  this  is  not  a  stipulation  that  appellant 
should  have  six  months  after  the  partition  to  begin  his 
explorations,  but  shall  have  the  right  to  prospect  the  land 
for  that  length  of  time,  and  it  would  seem  that  under  this 
stipulation  the  failure  to  complete  a  well  within  the  time 
named  would  terminate  appellant's  rights  under  the  con- 
tract. But  be  this  as  it  may,  we  think  it  clear  that  unless 
appellant  began  within  a  reasonable  time  after  the  execu- 
tion of  the  contract  to  perform  his  part  of  same  by  making 
a  reasonable  endeavor  to  secure  a  partition  of  the  land, 
the  grantors  in  said  contract  or  their  assignee  could  treat 
same  as  abandoned  by  the  appellant  and  decline  to  recog- 
nize any  further  rights  in  appellant  thereunder.  A  differ- 
ent rule  is  applied  to  contracts  of  this  character  from  that 
applied  to  ordinary  leases,  and  the  decisions  uniformly  hold 
that  contracts  in  which  land  is  leased  for  the  purpose  of 
being  prospected  and  developed  for  oil  are  to  be  construed 
most  favorably  to  the  Jessor.  Bryan,  Laws  of  Petroleum, 
p.  146.  In  order  to  preserve  his  rights  under  a  contract  of 
this  kind  the  lessee  must  begin  within  a  reasonable  time  the 
performance  of  his  part  of  such  contract  and  continue  in 
the  performance  of  the  same  with  reasonable  diligence. 
The  reason  for  this  rule  is  thus  forcibly  stated  in  the  case  of 
Huggins  V.  Daley,  99  Fed.  613.  "While  most  of  the  cases  have 
gone  upon  the  ground  of  abandonment,  the  governing  prin- 
ciple in  all  oil  leases  of  the  character  under  consideration 
is  that  the  discovery  and  production  of  oil  is  a  condition 
precedent  to  the  continuance  or  vesting  of  any  estate  in  the 
demised  premises;  that  such  leases  vest  no  present  title 
in  the  lessee,  and  if,  at  any  time,  the  lessee  has  the  option 
to  suspend  operations,  the  lease  is  no  longer  binding  upon 
the  lessor  because  of  want  of  mutuality;  and  where  the 
only  consideration  is  prospective  royalty  from  exploration 
and  development,  failure  to  explore  renders  the  agreement 
a  mere  nudum  pactum,  and  works  a  forfeiture  of  the  lease 
for  it  is  of  the  very  essence  of  the  contract  that  work  should 
be  done.    And  the  smaller  the  tract  of  land  the  more  im- 
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pcrative  is  the  need  for  prompt  and  efficient  drilling;  for 
oil  operations  cumber  the  land,  rendering  it  unavailable 
for  agricultural  purposes.  The  land  owner  is  entitled  to 
his  royalty  as  promptly  as  it  can  be  had.  The  danger  of 
drainage  from  his  small  holding  is  increased  by  delay,  and 
the  resulting  damage  not  being  susceptible  of  pecuniary 
measurement,  is  therefore  not  compensable.  No  such  lease 
should  be  so  construed  as  to  enable  the  lessee  who  has  paid 
no  consideration  to  hold  it  merely  for  speculative  purposes, 
without  doing  what  he  stipulated  to  do,  and  what  was 
clearly  in  the  contemplation  of  the  lessor  when  he  entered 
into  the  agreement." 

An  oil  lease  made  in  consideration  of  $i.oo,  which 
was  not  in  fact  paid,  and  the  promise  to  develop  the 
leased  premises  and  deliver  to  the  owner  lo  per  cent  of  the 
gross  oil  product  and  providing  that  the  lessee  might  termin- 
ate the  lease  at  any  time  and  that  the  sum  paid  the  lessor 
should  be  his  full  compensation  for  any  injury  sustained,  is 
a  unilaterial  contract  and  void  and  the  conveyance  of  the 
premises  prior  to  the  beginning  of  operations  by  the  lessee  i^ 
an  annulment  of  the  lease.  Roberts  &  Corley  v.  McFaddin, 
Weiss  &  Kyle,  32  Tex.  Civ.  App.,  74  S.  W.  105. 

Right  of  forfeiture  not  implied.  Where  in  an  oil  lease 
there  is  but  one  provision  for  rendering  it  null  and  void, 
namely,  failure  to  pay  rent  quarterly  in  advance  before 
drilling  is  commenced,  no  other  grounds  of  forfeiture  not 
declared  to  be  such  will  be  implied.  Core  v.  New  York 
Petroleum  Co.,  52  W.  Va.,  276,  43  S.  E.  128. 

Payment  as  bar.  Where  an  oil  lease  provided  that  it 
should  become  null  and  void  unless  a  well  was  completed 
within  3  months  from  date,  or  unless  the  lessee  paid  $22.25 
quarterly  in  advance  for  each  additional  three  months  be- 
fore such  completion,  such  payments  to  be  made  direct 
to  the  lessor  or  deposited  to  his  credit  in  a  bank  named,  it 
was  held  that  a  deposit  to  the  credit  of  the  lessor  in  the 
bank  when  due  was  sufficient  whether  made  in  lawful 
money,  check  or  draft,  and  that  thereafter  within  the  period 
for  which  said  rent  was  paid  the  lessor  could  not  terminate  the 
lease,  and  a  lease  made  to  a  third  party  was  ineffectual  to 
terminate  it.    Friend  v.  Mallory,  52  W.  Va.  53,  43  S.  E.  114. 

Release  from  record.     The  release   from  record  of  for- 
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feited  oil,  gas  and  other  mineral  leases  is  provided  for  by 
Kan.  Session  Laws  of  1905,  Ch.  314. 


MORTGAGES 

Mistake.    See  post.  §§  3Si-530- 

Redemption  of  mortgages,  see  post.  §§  527-530. 

Sec.  388.  What  constitutes — Validity — What  law  gov- 
erns. For  a  full  exposition  as  to  what  circumstances  create 
the  relation  of  mortgagor  and  mortgagee,  see  Beebe  v.  Wis- 
consin Mortgage  Loan  Co.,  117  Wis.  328,  93  N.  W.  1103. 
In  Georgia  an  instrument  which  stated  that  the  grantor 
had  "turned  over  two  deeds  and  a  lot"  to  the  grantee  was 
construed  in  the  light  of  the  whole  instrument  to  be  a  mort- 
gage. Horton  v.  Murden,  117  Ga.  72,  43  S.  E.  786.  Where 
a  land  owner  built  a  mill  on  his  land  under  an  agreement 
with  B.  whereby  B.  was  to  buy  the  land  and  mill  for  a 
price,  taking  several  years  to  complete  payment,  B.  occu- 
pying the  land  meanwhile,  the  land  owner  stands  towards 
B.  and  towards  others  who  furnish  property  for  use  on  the 
land  as  a  mortgagee.  McCrillis  v.  Cole.  R  L  156,  55  Atl. 
196.  Where  property  was  transferred  to  secureioans  made 
to  the  owner  and  later  was  sold,  the  purchaser  is  not  enti- 
tled to  a  transfer  from  the  first  grantee  without  making  a 
tender  of  the  amount  loaned  or  offering  to  redeem.  Covert 
v.  Covert,  44  Or.  i,  74  Pac.  205.  It  was  held  that  an  in- 
strument in  the  form  of  a  common  law  mortgage  deed  exe- 
cuted in  Louisiana  and  duly  recorded  in  the  county  where 
the  land  is  situated  is  effective  as  a  mortgage  or  hypothe- 
cation as  against  third  parties.  In  re  Immanuel  Presbyte- 
rian Church,  112  La.  348,  36  So.  468.  A  mortgage  of  real 
estate  given  to  secure  payment  of  choses  in  action  pledged 
to  secure  payment  of  a  debt  which  is  foreclosed  by  the 
pledgee  is  subject  to  the  law  of  pledges  and  not  that  of 
mortgages.  Blood  v.  Shepard  (Kan.  1904),  yy  Pac.  565. 
An  instrument  which  recites  "I  doth  hereby  ag^ee  and  doth 
give  unto  W.  E.  a  mortgage  lien"  and  "to  have  and  to  hold 
said  property  to  secure  the  said  W.  E.,"  is  a  mortgage  and 
not  a  mere  agreement  for  one.  Bray  v.  Ellison  (Ky.  1904) . 
83  S.  W.  96.    For  a  particular  case  regarding  the  respective 
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rights  of  the  parties  to  a  transfer  of  land  to  secure  debts, 
the  land  to  be  sold  by  the  creditor  and  the  proceeds  ac- 
counted for,  see  Berner  v.  German  State  Bank  (La.  1905), 
loi  N.  W.  Rep.  156. 

In  Montana  a  mortgage  is  a  conveyance  of  a  mere 
chattel  interest,  Mueller  v.  Reuhes  (Mont.  1904),  ^^  P. 
512. 

Illegality.  A  mortgage  given  on  condition  that  it 
should  be  void  if  the  mortgagor's  son  married  the  mort 
gagee's  daughter  immediately .  and  supported  her  for  six 
years  is  void  as  against  public  policy,  it  not  appearing  why 
the  son  sould  marry  the  daughter.  Jangraw  v,  Perkins, 
76  Vt  127,  56  Atl.  532. 

Mental  capacity  of  mortgagor.  One  who  does  not  pos- 
sess mental  capacity  to  understand  the  purpose  and  effect 
of  a  mortgage  is  "without  understanding"  under  Cal.  Code 
Civ.  Proc,  §  38,  and  therefore  the  mortgage  is  void  even  as 
to  parties  taking  in  good  faith  without  knowledge  of  the 
incapacity,  as  the  mortgage  was  never  effectively  executed. 
Jacks  V.  Estee,  139  Cal,  507,  73  Pac.  247. 

Guardian  and  ward.  Where  a  guardian  without  author- 
ity releases  a  mortgage  made  to  his  ward  and  makes  in- 
stead a  subsequent  mortgage  in  attempted  substitution 
which  later  mortgage  the  ward  never  accepts,  the  release 
of  the  first  mortgage  is  void  but  the  ward  cannot  insist 
upon  the  validity  of  both  mortgages,  as,  on  the  ward's  elec- 
tion to  repudiate,  the  second  mortgage  becomes  as  if  it 
had  never  been.  Martin  v.  De  Omelas,  139  Cal.  41,  72 
Pac.  440.  Where  a  ward  on  coming  of  age  made  a  mort- 
gage covering  his  rights  in  property  the  title  to  which  was 
in  his  guardian  this  will  be  construed  as  a  valid  mortgage 
of  real  estate,  even  although  the  guardianship  estate  is  not 
settled  in  the  Probate  Court,  the  mortgage  is  of  course 
subject  to  any  lien  on  the  estate  which  may  appear  in 
those  proceedings.  Shoop  v.  Stewart,  66  Kan.  631,  72 
Pac.  219. 

By  deed  of  trust.  A  conveyance,  by  deed  of  trust,  of 
all  the  property  of  the  grantor  to  secure  the  payment  of 
certain  debts,  on  condition  that  when  the  debts  were  paid 
the  conveyance  should  be  void  is  a  mortgage  and  not  in 
assignment.  Smead  &  Powell  v.  O.  W.  Chandler  &  Co,,  71 
Ark.  505,  76  S.  W.  Rep.  1066.    Under  S.  D.  Rev.  Civ.  Code, 
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Sees.  2042,  2044,  2Cn  indenture  made  between  three  parties 
and  setting  forth  that  the  first  party  is  indebted  to  the 
third,  and  conve3ring  land  to  the  second  party  "in  trust" 
for  the  purpose  of  securing  payment  of  the  debt,  and  pro- 
viding that,  upon  default  by  the  grantor,  the  grantee  might 
sell  the  land  and  otherwise  proceed  in  the  manner  pre- 
scribed for  the  foreclosure  of  mortgages,  is  a  mortgage, 
notwithstanding  the  language,  used.  Langmaack  v.  Keith 
(S.  D.  1905),  103  N.  W.  Rep.  210.  A  trust  deed  conveying 
property  to  a  third  person  in  trust  to  secure  a  debt  is  not 
one  on  which  a  suit  for  foreclosure  and  sale  will  lie  for  the 
contract  of  the  parties  is  that  upon  default  the  trustee 
should  sell  and  there  is  no  equity  of  redemption  to  fore- 
close. It  differs  thus  essentially  from  a  mortgage.  Her- 
bert Kraft  Co.  v.  Bryan,  140  Cal.  73,  73  Pac.  745. 

What  law  governs.  In  an  action  in  one  state  on  a  note 
executed  and  made  payable  in  another  state  and  secured  by 
mortgage  executed  in  the  latter  state,  it  will  be  presumed,  in 
the  absence  of  proof  to  the  contrary,  that  the  law  of  the  latter 
state,  regarding  the  respective  rights  of  the  parties,  is  the  same 
as  that  of  the  former  state.  Iowa  Loan  &  Trust  Co.  v.  Schnose 
(S.  D.  1905),  103  N.  W.  Rep.  22.  Where  a  mortgage  of  South 
Carolina  land  is  g^ven  to  a  Virginia  corporation  requiring  that 
all  payment  shall  be  made  at  the  Company's  office  in  that  state, 
the  contract  is  a  Virginia  contract  and  the  laws  of  that  state 
govern  its  construction.  Columbian  Building  &  Loan  Assn.  v. 
Rice  (Va.  1904),  47  S.  E.  63. 

A  judgment  by  a  court  of  the  state  in  which  mortgaged 
land  is  situated  declaring  that  the  debt  and  mortgage  have 
been  discharged  and  satisfied  will  be  recognized  in  other  states 
as  conclusive  as  to  the  right  of  the  mortgagee  to  claim  an  in- 
terest in  the  land,  but  will  not  be  recognized  as  determining 
the  personal  liability  of  the  mortgagor  unless  the  mortgagee 
has  been  brought  before  the  court  by  personal  service.  Fitch 
V.  Huntington  (Wis.  1905),  102  N.  W.  Rep.  1067. 

Sec.  389.  Construction  of  particular  clauses  in  mort- 
gages— Evidence  to  vary. 

A  mortgage  duly  executed,  purporting  to  "convey  a 
full  section  of  land,  transfers  an  integral  fraction  thereof 
owned  by  the  grantor.  Risch  v.  Jensen,  92  Minn, 
107,  99  N.  W.  628.    The    stipulation   in    a    mortgage    that 
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the  mortgagor  shall  repay  all  money  paid  by  the  mortgagee 
for  or  on  account  of  prior  claims,  liens  and  incumbrances,  upon 
or  against  the  mortgage  does  not  refer  to  mere  expenses  paid 
by  the  mortgagee  in  defending  the  msortgage  against  un- 
founded suits  adverse  to  it,  but  only  to  claims,  to  remove  or 
extinguish  which  or  on  account  of  which,  the  mortgagee  has 
had  to  pay  out  money  to  make  the  mortgage  good.  Morris 
V.  W.  C.  Belcher  Land  Mortgage  Co.,  98  Tex.  176,  83  S.  W. 
799.  A  mortgage  was  executed  to  secure  the  re-payment  of 
money  advanced  to  enable  the  mortgagor  to  develop  coal 
mines.  The  money  was  "to  be  repaid  at  the  rate  of  fifteen 
cents  for  each  tpn  of  coal  delivered  to  the  obligee  at  and  when 
the  payments  are  to  be  made  for  coal  delivered,  until  the 
whole  sum  advanced  shall  be  fully  repaid  t6  the  obligee  by  the 
obligor,  together  with  interest  as  aforesaid."  The  whole  prin- 
cipal sum  became  due  on  failure  for  60  days  to  pay  any  install- 
ment of  principal  or  interest.  All  the  coal  was  exhausted  be- 
fore the  loan  was  repaid  and  the  mortgagor  claimed  that  no 
further  payments  were  required.  Held — Loan  to  be  repaid 
in  full.  New  York  &  S.  Const  Co.  v.  Winton,  298  Pa.  468, 
57  Atl.  Rep.  955.  For  a  case  considering  the  rights  of  the 
parties  under  a  mortgage  providing  that  rents  should  be  col- 
lectetd  by  the  mortgagee  and  credited  on  the  mortgage  debt, 
see  Wilmarth  v.  Johnson,  (Wis.  1905),  102  N.  W.  Rep.  562. 

An  election  to  declare  a  mortgage  due  under  an  option  in 
the  mortgage  cannot  be  retroactive  so  as  to  charge  the  mort- 
gagor with  an  increased  rate  of  interest  for  a  period  of  a  year 
before  the  option  was  actually  exercised.  Mortgage  Trust 
Co.  of  Penn.  v.  Bach,  (Kan.  1904),  jy  P.  545. 

Evidence  that  a  mortgage  was  given  solely  as  security 
to  the  transferee  and  pledgee  of  a  certain  note  and  that  it  was 
agreed  that  the  mortgage  should  not  be  placed  on  record  but 
should  remain  in  the  office  of  a  trust  company  until  the  note 
should  be  returned  to  the  said  trust  company  is  inadmissible 
as  being  -evidence  to  contradict  the  mortgage.  Sargent  v. 
Cooley,  12  N.  Dakota  i,  94  N.  W.  576. 

Sec.  390.  Alteration.  A  material  alteration,  after  exe- 
cution and  delivery,  in  a  mortgage  and  in  the  note  secured 
thereby,  consisting  of  the  insertion  of  the  word  "gold"  be- 
fore "dollars,"  will  not  prevent  a  foreclosure  of  the  mort- 
gage as  originally  executed  and  delivered,  if  the  alteration 
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was  made  by  a  stranger,  without  the  knowledge  or  consent  of 
either  party.  Colly  v.  Foxworthy,  (Neb.  1904),  loo  N.  W. 
Rep.  798. 

Sec.  391.  Fraud.  One  who,  without  authority,  exe- 
cuttes  a  mortgage  upon  the  land  of  another,  does  not  thereby 
create  any  lien  on  land  belonging  to  himself,  though  he  may 
be  liable  in  damages  for  his  fraud.  Henry  v.  Henry,  (Neb. 
1905) »  103  N.  W.  Rep.  441. 

One  who  fails  to  read  a  mortgage  but  accepts  it  is  bound 
by  its  contents  especially  where  after  the  transaction  he  fails 
for  four  years  to  take  any  action.  Van  Beck  v.  Milbrath,  118 
Wis.  42,  94  N.  W.  657.  The  rights  of  a  person  induced  to 
give  a  mortgage  to  avoid  the  same  on  the.  ground  of  duress, 
will  pass  to  such  person's  grantee.  The  inducing  of  an  aged 
and  ignorant  negro  to  execute  a  trust  deed  upon  land  bv  tell- 
ing him  that  his  son,  who  had  borrowed  money  upon  the  land 
as  his  own,  has  committed  a  penitentiary  offense  and  will  be 
sent  to  prison  if  the  deed  is  not  given  does  not  constitute  such 
duress  as  will  render  the  deed  void  (elaborate  discussion 
of  duress  in  this  case.)  Gray  et.  al.  v.  Freeman  (Tex.  1905), 
84  S.  W.  1 105.  A  plea  that  at  the  date  of  the  execution  of  the 
note  and  mortgage  the  wife  was  accepted  as  joint  maker  with- 
out having  any  competent  and  independent  advice  respecting 
her  making  said  engagement  for  the  security  of  said  debt  and 
her  signature  was  obtained  by  undue  influence  of  her  hus- 
band, was  held  defective  because  it  did  not  allege  that  the 
mortgagee  "either  participated  in,  or  induced,  or  was  privy  to, 
or  had  any  notice  of,  the  alleged  undue  influence  of  the  hus- 
band."   Nicrosis  V.  Walker,  135  Ala.  353,  33  So.  161. 

Where  a  father  conveys  land  to  his  son,  without  con- 
sideration, for  a  temporary  purpose,  and  the  father  makes  no 
demand  for  a  reconveyance,  after  this  purpose  is  accomplished, 
but  retains  control  of  the  land  and  receives  the  rents  and 
profits,  and  the  son  executes  a  mortgage  to  a  third  person,  the 
father's  statements  are  admissible  to  prove  that  the  mortgage 
was  given  for  a  valuable  consideration,  he  being  the  owner  in 
fact,  and  it  is  immaterial  that  the  son  executed  the  mortgage 
with  the  further  intention  of  putting  the  land  out  of  reach  of 
his  father's  creditors.  Dodsworth  v.  Sullivan,  (Minn  1905), 
103  N.  W.  719. 

Sec.  392.    Rights  of  parties.    A  mortgagee  takes  land 
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which  IS  vested  in  the  mortgagor  by  a  judicial  decree  subject 
to  the  right  of  the  defendant  to  vacate  the  same  within  the 
statutory  limit,  and  is  not  protected  by  the  registry  act  as 
an  innocent  purchaser.  White  v.  Gumey,  92  Minn.  271,  99 
N.  W.  889.  A  mortgage  given  upon  property  held  by  the 
mortgagor  in  division  cannot  be  defeated  quoad  the  mort- 
gagor's interest  by  a  subsequent  partition  of  the  property.  Bank 
Jeanerette  v.  Stansbury,  no  La.  301,  34  South  452.  One 
holding  the  legal  title  of  land  as  security  may  maintain  a  bill 
for  an  injunction  to  restrain  the  excavating  and  flooding  of  the 
land  by  a  trespasser.  Wilkinson  v.  Dunkley-Williams  Co., 
(Mich.  1905),  103  N.  W.  Rep.  170. 

Mortgagor's  separate  interest.  One  giving  a  mortgage 
upon  land,  upon  which  he  has  a  claim,  purporting  to  convey 
all  his  right,  title  and  interest  therein,  with  covenant  of  gen- 
eral warranty  against  incumbrances,  is  estopped  to  the  extent 
of  his  interest,  from  setting  up  against  his  mortgage  the 
mortgagor's  own  other  interest  therein  under  a  devise  from  a 
decedent,  as  a  paramount  right  which  may  wholly  defeat  the 
grantee's  title,  being  a  weight  on  the  land  liable  to  lessen  its 
value,  is  an  incumbrance  against  which  he  has  warranted. 
Butler  V.  Butler  et.  al.,  67  S.  C.  211,  45  S.  E.  184. 

When  a  bill  alleged  that  the  husband  of  the  defendant 
borrowed  from  R  $1200,  giving  a  note  and  mortgage,  that 
after  the  record  of  the  mortgage  the  husband  conveyed  to  the 
defendant,  that  lattfr  a  suit  in  ejectment  was  brought  by  R 
against  the  defendant  and  her  husband,  and  thereupon  a  judg- 
ment was  rendered  that  R  should  recover  possession  but  should 
reconvey  whenever  the  defendant  should  pay  the  amount  due 
on  her  husband's  note;  that  no  part  of  the  debt  being  paid, 
R.  brought  suit  on  the  note  and  recovered  judgment  and 
thereafter  the  sheriff  sold  to  the  plaintiffs  and  prayed  that  the 
defendant  be  required  to  redeem  within  a  fixed  time,  it  was 
held  that  it  stated  a  proper  ground  for  equitable  relief.  "The 
holder  of  a. security  deed  may  maintain  at  the  same  time  an 
action  upon  his  note,  praying  for  a  sale  of  the  land  to  satisfy 
the  same,  and  also  an  action  to  recover  the  possession  of  the 
land  upon  the  title  which  the  security  deed  gives  him.  Ray 
vs.  Pitman,  1 19  Georgia  678,  46  S.  E.  849. 

Sec.   393*     Tax   title   or   deed — Effect    of    acquiring. 

Where  a  tenant  of  mortgaged  land  obtained  a  tax  deed  of 
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the  same  which  conveyed  no  title  and  later  while  in  possession 
under  the  tax  deed  bought  up  the  mortgage  but  not  until  after 
the  right  to  foreclose  had  been  barred  he  was  not  entitled  to 
the  rights  of  a  mortgagee  in  possession.  Morford  v.  Wells, 
68  Kan.  122,  74  P.  615.  In  South  Dakota,  it  is  held  that, 
where  the  mortgagee  has  merely  a  lien  on  the  mortgaged 
property,  so  long  as  the  relation  of  mortgagor  and  mortgagee 
exists,  the  latter  cannot,  as  against  the  former,  acquire  title  to 
the  property  by  means  of  a  tax  sale,  where  under  the  terms  of 
the  mortgage,  he  is  permitted  to  pay  the  taxes  assessed  against 
the  land,  and  add  the  amount  so  paid  to  his  claim ;  if  the  mort- 
gagee buys  at  tax  sale,  he  will  be  conclusively  presumed  to 
have  done  so  for  the  purpose  of  protecting  the  property.  This 
rule  applies  in  foreclosure  proceedings  as  well  as  in  ejectment 
founded  on  the  tax  title.    First  Nat'l  Bank  v.  McCarthy  (S 

D.  1904) ,  100  N.  W.  Rep.  14.  Where  a  mortgagee  purchases, 
at  tax  sale,  or  otherwise  than  by  judicial  proceedings,  one  of 
the  tracts  of  land  conveyed  by  a  mortgage  covering  several 
parcels,  the  debt  is  extinguished  only  in  the  proportion  that 
the  true  value  of  the  lot  purchased  bears  to  that  of  the  entire 
mortgaged  property.     Ex  parte  Powell  (S.  C.  1904),  47  S. 

E.  440. 

Sec.  394.  After  acquired  property — Railroad  mort- 
gages— Crops. 

Sec.  2037  of  the  Code  of  1902,  as  to  t)roperty  covered  by 
railroad  mortgages,  is  amended  by  South  Carolina  Stat, 
of  1904  No.  228.  Sec.  I  of  Ch.  66  of  the  laws  of  1901  is  re- 
pealed and  a  new  section  prescribing  what  after-acquired 
property  of  a  corporation  may  be  mortgaged  substituted  by  N. 
H.  Laws  of  1905,  Ch.  in.  In  an  action  of  ejctment  it  ap- 
peared that  a  railroad  company  gave  a  mortgage  in  which 
it  undertook  to  mortgage  its  property  then  owned  and  to  be 
thereafter  acquired.  Held — ^After-acquired  property  may 
be  made  the  subject  of  a  railroad  mortgage.  Pere  Marquette 
R.  Co.  V.  Graham,  136  Mich.  444,  99  N.  W.  408.  Under  a 
mortgage  deed  executed  by  a  railroad  company  which  con- 
veyed all  corporate  rights,  etc.  and  "property  of  every  kind 
or  description  now  possessed  or  that  may  hereafter  be  ac- 
quired, connected  with  or  issuing  from  or  relating  to  the  said 
railroad  or  the  construction,  maintenance,  use  and  enjoyment 
of  the  same"  it  was  held  that  another  road  subsequently  ac- 
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quired  did  not  pass  under  the  after-acquired  clause.    Murray 
V.  Farmville  &  P.  R.  Co.,  loi  Va.  262,  43  S.  E.  553. 

Crops,  Under  Alabama  Code  §  1064,  it  was  held  that 
an  instrument  in  the  form  of  a  mortgage  of  "all  my  crops 
of  corn,  cotton  and  all  other  produce  I  may  raise  or  cause- 
to  be  raised,  or  that  may  accrue  to  me  in  any  legal  man- 
ner, during  the  year  1901,"  coupled  with  evidence  that  the 
mortgagor  "owned  a  tract  of  land  in  Fayette  County,  in. 
which  the  mortgage  was  executed,  throughout  the  year 
1901,  and  that  this  cotton  was  grown  by  him  on  that  land 
that  year"  was  a  valid  mortgage.  Woods  v.  Rose,  135  Ala- 
297,  33  So.  41. 

Sec.  395.  Husband  and  wife.  Where  a  husband  is  in- 
debted to  a  bank  and  borrows  money  to  pay  it  and  his  wife 
gives  her  individual  note  secured  by  bank  stock  and  her 
bond  secured  by  a  mortgage  which  is  joined  in  by  her  hus- 
band the  wife  is  surety  only  for  the  debt  of  her  husband. 
Stewart  v.  Stewart,  207  Pa.  59,  56  Atl.  323.  It  was  held 
that  as  a  "mortgage  of  the  wife's  land  to  secure  the  hus- 
band's debt"  is  void  *  *  *  "it  were  a  vain  and  useless 
thing  to  reform  it  in  matter  of  description  of  its  subject 
matter."  Day  v.  Shiver,  137  Ala.  185,  33  So.  831.  Where  a 
mortgage  was  executed  by  two  joint  tenants  and  the  wife 
of  one  tenant  did  not  join  therein  "in  the  manner  provided 
by  the  statute  for  the  conveyance  of  the  homestead,"  it 
was  held  void  as  to  that  tenant  but  valid  as  to  the  other 
tenant.    Lester  v.  Johnston,  137  Ala.  194,  33  So.  880. 

I  Sec.  396.    Partnership. 

A  mortgage  to  a  partnership  which  does  not  contain 
the  individual  names  of  the  partners,  though  not  good 
at  law  is  good  in  equity.  Carpenter  v.  Tarbrick.  Car- 
penter V.  Schners  (Ark.  1905),  86  S.  W.  299.  As 
to  the  effect  of  a  mortgage  on  partnership  prop- 
see  People's  Nat'l.  Bank  v.  Wilcox  (Mich.  1904),  100  N. 
W.  Rep.  24,  in  which  case  the  authorities  are  exhaustively 
discussed. 

Sec.  397.    Subrogation  to  rights  in  mortgages. 

One  who  lends  money  on  a  mortgage  which  proves  to  be 
void  is  not  entitled  to  subrogation  to  the  lien  of  a  prior  mort- 
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gage  discharged  with  the  proceeds  of  another  void  mort- 
gage, which,  in  turn,  was  discharged  with  the  proceeds  of 
the  mortgage  first  mentioned.  Henry  v.  Henry  (Neb. 
1905),  103  N.  W.  Rep.  441.  One  who  advances  money  for 
the  purpose  of  discharging  a  mortgage,  relying  on  the  bor- 
rower's promise  to  give  a  new  mortgage  as  security,  is  en- 
titled to  be  subrogated  to  the  rights  of  the  original  mort- 
gagee and  to  a  foreclosure  of  the  original  mortgage  for  his 
own  benefit,  if  it  turns  out  that  the  borrower  had,  before 
the  loan  was  made,  parted  with  all  interest  in  the  property, 
so  that  the  new  mortgage  was  invalid,  and  the  fact  that 
the  property  is  a  homestead  is  immaterial.  Sproal  v.  Lar- 
sen  (Mich.  1905),  loi  N.  W.  Rep.  213.  One  having  a  judg- 
ment lien  on  land  subject  to  mortgage  and  discharging 
such  mortgage  at  the  request  of  the  mortgagors  and  taking 
a  new  mortgage  is  so  far  subrogated  to  the  rights  of  the 
original  mortgagee  as  to  be  entitled  to  priority  to  one  hav- 
ing a  judgment  lien  prior  to  the  lien  first-mentioned  and 
subsequent  to  the  original  mortgage,  and  may  obtain  a  de- 
cree reviving  and  foreclosing  the  original  mortgage,  al- 
though, at  the  time  of  discharging  it,  he  had  constructive 
notice  of  the  first  judgment  lien.  Bennett  v.  First  Na- 
tional Bank  (la.  1905),  102  N.  W.  Rep.  129.  Subrogation 
to  a  prior  mortgage  cannot  be  claimed  on  account  of  a 
payment  thereon,  without  the  mortgagor's  knowledge  or 
consent  out  of  the  proceeds  of  a  subsequent  invalid  mort- 
g^age  executed  by  the  agent  of  the  mortgagor  without 
authority.    Gray  v.  Zelmer,  66  Kan.  514,  J2    Pac.  228. 

Sec.  398.     Deeds  construed  as  mortgages — ^Wheiu 

A  deed  absolute  in  form  given  under  an  agreement  to  re- 
convey  upon  payment  of  a  certain  sum  is  not  a  mortgage. 
Morrison  v.  Jones  (Mont.  1904),  JJ  Pac.  507.  In  a  suit 
to  have  a  conveyance  absolute  on  its  face  declared  a  mort- 
gage it  appeared  that  the  plaintiff,  being  insolvent,  through 
his  attorney  got  the  defendant  to  assume  certain  of  the 
plaintiff's  notes  in  return  for  which,  as  the  defendant  was 
unwilling  to  take  a  deed  of  trust,  the  plaintiff  "made  a 
square  deed"  on  the  understanding  that  when  the  plaintiff 
was  "able  to  repay  *  *  *  the  amounts  of  the  notes" 
the  defendant  "would  reconvey  the  property  to  him;"  it 
was  held  that  on  these  facts  that  the  plaintiff  was  not  en- 


679  DEEDS    CONSTRUED    AS    MORTGAGES  §  898 

titled  to  have  the  dedd  declared  a  mortgage.  Gerhardt  v. 
Tucker  (Mo.  1905),  85  S.  W.  553,  A  conveyance  absolute 
in  form  may  be  shown  to  have  been  given  as  security  for 
a  debt  due  to  a  third  person.  Clark  v.  Seagraves,  186  Mass. 
430,  71  N.  E.  Rep.  813. 

Test.  Where  the  issue  involved  was  whether  a  deed 
was  absolute  or  a  mortgage,  it  was  held  that  "the  test  in 
all  this  class  of  cases  is,  was  there  a  subsisting  debt  after 
the  conveyance?  for,  to  be  a  mortgage,  there  must  neces- 
sarily be  a  debt  for  which  the  conveyance  is  security.  A 
receipt  which  stated  that  it  was  "final  payment  in  pur- 
chase" is  therefore  clearly  admissible.  Holmes  v.  Warren, 
145  Cal.  457,  78  Pac.  954.  The  test  whereby  to  determine 
whether  a  deed  absolute  on  its  face  should  be  held  to  be 
a  mortgage  is  whether  the  relation  of  the  parties  to  each 
other,  as  debtor  and  creditor,  continues;  if  it  does,  the 
transaction  should  be  treated  as  a  mortgage;  otherwise, 
not.  Samuelson  v.  Mickey  (Neb.  1905),  103  N.  W.  Rep. 
671.  See  the  opinion  for  an  application  of  these  principles 
to  particular  facts.  A  deedgiven  to  secure  a  loan  to  be  re- 
paid at  a  time  designated  must  be  treated  as  a  mortgage. 
Evans  v.  Thompson,  89  Minn.  202,  94  N.  W..692.  When  a 
debtor  by  a  deed  absolute  in  form  conveyed  land  to  his 
creditor  in  satisfaction  of  his  claim,  and  at  the  same  time 
an  agreement  was  entered  into  between  the  parties  where- 
by the  creditor  agreed  to  resell  to  the  debtor  for  the  amount 
of  the  original  debt,  it  was  held  that  as  the  parties  did  not 
intend  to  continue  the  debt  there  was  no  mortgage.  Hays 
V.  Emerson  (Ark.  1905),  87  S.  W.  1027. 

Inadequate  consideration,  A  deed  made  by  a  client  to  his 
attorney's  wife  for  an  inadequate  consideration  construed 
to  be  a  mortgage.  Burch  v.  Nicholas  (Ky.  1904),  80  S. 
W.  1 132.  A  deed  which  recited  that  it  was  in  considera- 
tion of  the  conveyance  of  another  tract  which  was  to.be 
considered  as  worth  a  certain  definite  sum  -was  held  to  be 
a  mortgage  not  an  absolute  deed.  Hoskins  v.  Hoskins 
(Ky.  1905),  87  S.  W.  320.  If  80  acres  of  land  are  conveyed 
for  a  recited  consideration  of  $200  the  grantor,  at  the  time, 
being  illiterate,  and  indebted  to  and  in  the  employ  of  the 
grantee,  and  understanding  that  he  was  not  parting  with 
the  title  .the  transaction  will  be  held  to  be  a  mortgage. 
Rose  v.  Gandy,  34  So.  239,  137  Ala.  329.    If  a  deed  conveys 
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an  acre  of  land,  with  buildings,  for  a  consideration  of  $50, 
much  less  than  the  value  of  the  property,  and  the  grantor 
remains  in  possession  without  paying  any  rent,  there  can 
be  little  doubt  but  that  it  was  intended  as  a  mortgage. 
Rose  V.  Gandy,  34  So.  329,  137  Ala.  329.  Under  N.  D.  Rev. 
Codes  1899,  §§  5293,  5294,  in  an  action  to  restrain  one 
holding  a  deed  absolute  on  its  face  from  conveying  the 
land,  an  allegation  that  the  deed  is,  in  fact,  a  mortgage  is 
supported  by  proof  that  the  land  was  conveyed  by  the 
plaintiff  to  the  defendant  without  consideration,  to  be  held 
in  trust  for  the  plaintiff  and  to  be  conveyed  to  such  person 
as  he  should  designate.  Halloran  v.  Holmes  (N.  D.  1904) ^ 
loi  N.  W.  Rep.  310. 

Bond  for  deed.  Where  A  has  an  option  to  buy  real 
esate  and  B  refuses  to  lend  A  the  money  and  take  a  mort- 
gage on  it  but  does  buy  the  property  in  his  own  name  and 
gives  A  a  bond  for  a  deed  on  it,  the  transaction  is  not  a 
mortgage  and  A  has  no  right  to  redemption.  Conner  v. 
Clapp  (Wash.  1905),  79  Pac.  929. 

As  to  bona  fide  purchasers.  A  petition,  in  the  nature  of 
a  bill  by  a  mortgagor  to  redeem  a  mortgage,  was  held  to 
have  been  properly  dismissed  as  to  subsequent  bona  fide 
purchasers  for  value  from  the  alleged  mortgagee.  The  ques- 
tion of  fact  was  also  discussed  and  whether  or  not  certain 
payments  were  to  be  considered  as  on  account  of  rent  or 
on  account  of  the  mortgage.  Bear  v.  Venable  et.  al  (Ky» 
1905),  87  S.  W.  263. 

Sec.  399.  Deeds  construed  as  mortgages — ^Actions, 
evidence  and  practice.  Evidence  concerning  the  execution 
of  a  deed  absolute  on  its  face  considered  and  held  to  con- 
stitute the  deed  a  mortgage.  Butler  v.  Carvin,  33  Wash. 
621,  74  Pac.  813.  Evidence  held  to  sustain  a  finding  that 
a  deed  absolute  in  form  was  intended  as  a  mortgage. 
Fahay  v.  State  Bank  of  O'Neil  (Neb.  1901),  95  N.  W.  505. 

In  all  doubtful  cases  the  law  will  construe  a  contract 
to  be  a  mortgage  because  such  a  construction  will  be  most 
apt  to  attain  the  ends  of  justice  and  prevent  fraud  and  op- 
pression.   Carveth  v.  Winegar,  133  Mich.  34,  94  N.  W.  381. 

Degree  of  proof  required.  To  repel  the  presumption 
that  a  deed  is  what  on  its  face  it  purpirts  to  be  and  not  a  mort- 
gage, the  parol  evidence  must  be  clear,  unequivocal  and  con- 
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vincing.  HoUaday  v.  Willis,  loi  Va.  274,  43  S.  E.  616.  A 
judgment  decreeing  a  deed  which  is  on  its  face  an  absolute 
and  unconditional  conveyance  of  property  t9  be  a  mortgage 
should  be  based  on  clear  and  satisfactory  proof,  but  where  a 
trial  court  has  declared  such  instrument  td  be  just  what  it 
purports  to  be  an  appellant  from  such  a  judgment  cannot  ex- 
pec  a  reversal  unless  the  evidence  is  most  overwhelmingly  on 
the  other  side.  Emery  v.  Lowe,  140  Cal.  379,  73  Pac.  981. 
To  justify  a  court  in  declaring  a  deed  to  be  a  mortgage,  a  high 
degree  of  proof  is  required.  Such  proof  must  be  clear,  strong 
and  beyond  reasonable  doubt.  A.  J.  Dwyer  Pine  Land  Co. 
V.  Whiteman,  92  Minn.  55,  99  N.  W.  362. 

Burden  of  proof.  One  asserting  that  a  deed,  absolute  on 
its  face,  is,  in  fact,  a  mortgage,  has  the  burden  of  proving 
his  allegation  by  evidence  clear,  satisfactory  and  specific. 
Northwestern  Fire  &  Marine  Ins.  Co.  v.  Lough  (N.  D. 
1905),  102  N.  W.  Rep.  160.  Hays  v.  Emerson  (Ark.  1905), 
87  S.  W.  1027.  Where  a  deed  is  absolute  on  its  face  the 
burden  is  on  the  party  alleging  it  to  show  that  it  was  in 
fact  a  mortgage.  The  evidence  was  examined  and  it  was 
held  that  no  mortgage  was  in  fact  intended.  Miller  v. 
Price  (S.  C.  1903),  44  S.  E.  584. 

Tender.  The  plaintiflF  m  a  suit  to  have  a  deed  declared  a 
mortgage,  need  not  tender  to  the  grantor  before  suit  the 
amount  of  the  alleged  indebtedness.  He  might  not  be  able 
to  pay  and  that  fact  should  not  deprive  him  of  the  right 
to  have  the  mortgage  foreclosed  and  to  have  the  surplus 
proceeds  of  the  sale  be  paid  to  him.  Rees  v.  Rhodes,  3  Ari- 
zona 235,  73  P.  446. 

Suit  in  equity.  A  grantee  by  deed,  who  has  been  in  pos- 
session taking  rents  and  profits,  who  seeks  to  have  a  deed 
declared  a  mortgage,  should  proceed  in  equity  for  such  pur- 
pose, and  there  should  be  an  accounting  of  rents  and 
profits.  Weise  v.  Anderson,  134  Mich.  502,  96  N.  W.  575. 
A  grantor  of  an  absolute  deed  cannot  bring  suit  in  equity 
to  have  the  deed  declared  a  mortgage  without  also  offering 
to  redeem.  Mack  v.  Hill,  28  Mont.  99,  72  Pac.  307.  Where 
the  question  whether  a  deed  absolute  on  its  face  is  a 
mortgage  is  tried  in  a  suit  in  equity  where  the  main  issues 
are  sought  to  be  establshed  by  oral  evidence  the  appellate 
court  will  not  disturb  the  ruling  of  the  lower  court  where 
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there  is  a  substantial  conflict  in  evidence.  Stewart  v. 
Hauser  (Idaho  1903),  72  Pac.  719. 

Evidence  admissible.  Where  the  issue  was  as  to  whether 
a  conveyance  was  an  absolute  deed  or  a  mortgage,  it  was 
competent  "to  show  the  declarations  made  by"  the  grantor 
"at  the  time  of  the  transaction  and  subsequent  thereto" 
with  respect  to  the  particular  transaction.  Bell  v.  Pleas- 
ant, 145  Cal  410,  78  Pac.  957.  In  West  Virginia  no  parol 
evidence  will  be  received  at  law  to  show  that  a  deed  abso- 
lute on  its  face  was  intended  to  be  a  mortgage.  Billings- 
ley  V.   Stutler,  52  W.  Va.  92,  43  S.  E.  96. 

Costs.  The  successful  plaintiff  in  a  suit  to  have  a  deed 
construed  as  a  mortgage  rather  than  as  a  conditional  sale 
is  entitled  to  costs  up  to  the  entering  of  judgment.  Guen- 
ther  V.  Wisdom  (Ky.  1905),  84  S.  W.  771. 

Sec.  400..  Absolute  deed  and  defeasance.  When  an 
absolute  deed  was  made  simultaneously  with  an  agree- 
ment showing  that  the  deed  in  reality  secured  a  loan,  the 
deed  was  held  a  mortgage.  Garrin's  Admr.  v.  Vincent  (Ky. 
1905),  87  S.  W.  804.  Under  Pa.  Act  June  8,  1881  (P.  L. 
84)  a  defeasance  executed  together  with  a  deed  absolute 
in  form  will  not  reduce  it  to  a  mortgage  unless  acknowl- 
edged and  recorded  within  sixty  days  froni  its  execution. 
Lohrer  v.  Russell,  207  Pa.  105,  56  Atl.  333.  A  deed  abso- 
lute in  terms,  but  in  equity  a  mortgage  under  a  parol  agree- 
ment for  a  reconveyance  is  security  both  for  the  present 
indebtedness  for  which  it  was  given  and  for  moneys  ad- 
vanced after  its  execution,  pursuant  to  a  parol  contract 
that  such  deed  should  be  security  therefor;  and,  before  a 
reconveyance  will  be  decreed,  payment  must  be  made,  or 
a  willingness  to  do  so  shown,  of  all  sums  due  thereon  in 
accordance  with  the  contract,  whether  furnished  before  or 
after  the  deed  yas  executed.  Merchants'  State  Bank  v. 
Tufts  (N.  D.  1905),  103  N.  W.  Rep.  760. 

Necessity  of  reconveyance.  Where  when  an  absolute 
deed  was  given  and  an  accompanying  instrument  was 
made  by  the  grantee  agreeing  if  a  note  was  paid  to  retrans- 
fer  the  land  on  demand — a  reconveyance  was  necessary  to 
revest  title  in  the  grantor.  Knowles  v.  Knowles,  25  R.  I. 
464,  56  Atl.  775. 
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Sec.  401.    Mortgages  distinguished  from  conditional    . 
sale. 

Instruments  held  mortgages.  Deed  construed  to  be  a 
mortgage  and  not  a  conditional  sale  of  real  estate.  Ful- 
wiler  V.  Roberts  (Ky.  1904),  80  S.  W.  1148.  Where  deeds 
contain  a  clause  making  them  null  and  void  if  the 
grantee's  notes  are  not  paid  when  due,  and  purport  to  be 
secured  by  such  notes,  the  transaction  will  be  treated  as  a 
mortgage  and  not  a  conditional  sale.  Land  v.  May  (Ark, 
1904),  8  4S.  W.  489.  Where  a  deed  is  construed  as  a 
mortgage  rather  as  a  conditional  sale,  in  an  action  by  the 
grantor  brought  for  that  purpose,  the  grantee  must 
reconvey  on  payment  of  the  balance  due  him,  but  if 
payment  is  not  made  he  is  entitled  to  have  the  land  sold, 
with  costs  of  such  proceeding.  Guenther  v.  Wisdom  (Ky, 
^905)»  84  S.  W.  771.  Where  a  purchaser  at  a  judicial  sale 
borrowed  money  from  B.  to  redeem  his  bid,  and  gave  him 
in  return  a  deed  reciting  that  it  was  given  to  secure  the 
payment  of  the  money  to  B.  and  that  A  might  sell  any  part 
of  the  land  or  all  of  it,  and  that  B.,  upon  payment  to  him  of 
the  purchase  price,  would  convey  the  land  sold,  and  that 
on  A.*s  failure  to  pay  the  amount  of  B.'s  advance  when 
due,  B.  was  to  keep  all  the  lots  still  unsold,  and  A.  was  to 
have  no  further  claim  upon  them;  and  certain  of  the  lots 
were  sold,  and  proceeds  paid  to  B. ;  held,  that  the  deed  was  ^ 

a   mere    mortgage,    not    a    conditional    sale,    and    that    B*  (^ 

could  not  claim  to  hold  the  remaining  lots  for  the  small  re-  •*• 

maining  sum  due  him;  but  that  if  the  balance  were  not  ''31 

paid,  the  court  would  order  the  land  sold  to  satisfy  B's 
claims.  Guenther  v.  Wisdom  (Ky.  1905),  84  S.  W.  771. 
Where  a  widow  in  order  to  raise  money  wherewith  to  pay 
back  taxes  conveyed  her  land  to  her  son-in-law  by  what 
she  and  he  construed  to  be  a  conditional  sale  but  which 
was  in  fact  a  mortgage  and  thereafter  remained  in  pos- 
session but  acknowledged  him  as  owner,  boarding  him  for 
rent  and  later  consented  to  his  sale  of  the  land  she  will 
not  be  bound  in  equity,  by  her  admissions  but  may  assert 
her  equity  of  redemption.  Truggle  v.  Berkeley,  loi  Va. 
83,  43  S.  E.  199.  Where  a  house  and  land  was  conveyed 
in  consideration  of  the  payment  of  delinquent  taxes  which 
amounted  to  less  than  the  value  of  the  land  alone  and  the  deed 
recited    that    the    grantee    would  reconvey  whenever  the 
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grantor  should  repay  the  money  so  paid  for  taxes,  the  con- 
veyance was  held  to  be  a  mortgage  and  not  a  conditional 
sale  since  the  price  was  inadequate,  the  grantor  remained 
in  possession  and  equity  would  imply  a  promise  on  the 
part  of  the  grantor  to  repay  the  grantee  for  the  money 
paid  out  by  him  from  the  consideration  mentioned  in  the 
deed.    Truggle  v.  Berkeley,  loi  Va.  83,  43  S.  E.  199. 

Instruments  held  conditional  sales.  Evidence  of  a  trans- 
action between  parties  in  regard  to  land  considered  and 
held  that  the  effect  was  a  conditional  sale  of  premises  and 
not  a  mortgage.  Reed  v.  Parker,  33  Wash.  107,  74  P.  61. 
A  deed  executed  sitnultaneously  with  a  conditional  agree- 
ment to  reconvey  upon  the  payment  of  certain  sums  by 
the  grantor  is  a  conditional  sale  and  not  a  mortgage.  Fab- 
rique  v.  Cherokee  &  P.  Coal  &  Mining  Co.  (Kan.  1904), 
77  P.  584.  A  warranty  deed  and  a  contract  to  reconvey 
upon  payment  of  a  sum  of  money  within  three  years  con-  - 
sidered  and  held  to  be  a  sale  with  a  right  to  re-purchase 
and  not  a  mortgage.  Martin  v.  Allen,  67  Kan.  758,  74 
P.  249.  Where  the  owner  of  land  conveyed  it  to  another 
on  condition  that  the  grantee  paid  a  mortgage  outstanding 
"which  was  to  be  foreclosed  and  where  the  grantee  gave  a 
bond  for  a  deed  back  to  the  grantor  conditioned  on  pay- 
ment of  the  amount  of  the  mortgage  the  transaction  was 
held  to  be  a  conditional  sale  and  not  a  mortgage  leaving 
no  equity  of  redemption  in  the  grantor.  If  no  debt  exists 
after  the  transaction  there  can  be  no  mortgage.  Yost  v. 
First  National  Bank,  66  Kan.  605,  72  Pac.  209.  Where  R 
<:onveyed  to  F  in  fee  and  "on  the  same  day  the  following 
agreement  in  writing  was  entered  into:  *  *  *  And 
the  said  party  of  the  first  part  covenants  *  *  *  that 
upon  the  payment  to  him  on  or  before  February  15,  1895, 

*  *     *      of       $4,184.53     *     *     *     with     interest,     etc., 

*  *  *  then  *  *  *  the  party  of  the  first  part  will 
reconvey.     *     *     *     And     it     is     especially     covenanted 

*  *  *  that  time  is  of  the  essence  of  this  contract,  and 
that  in  default  of  the  payment  *  *  *  these  presents 
are  to  be  null  and  void  and  of  no  effect  *  *  *  ,"  it  was 
held  to  be  a  conditional  sale  not  a  mortgage.  Smyth  v. 
Reed,  28  Utah  262,  78  Pac.  478.  Where  a  party  by  agree- 
ment paid  off  a  mortgage  on  land  and  took  a  deed  absolute 
on  its  face  from  the  owner  and  gave  an  option  to  re-pur- 


686  EQUITABLE  §  401,  402 

chase  for  the  amount  of  the  mortgage  and  interest,  which 
option  was  not  used,  whereupon  he  sold  the  land,  it  was 
held  that  the  deed  and  option  contract  was  a  conditional 
sale  and  not  a  mortgage.  Holladay  v.  Willis,  loi  Va.  274, 
43  S.  E.  616. 

Sec.  40a.  Equitable  mortgage^Rights  as  to  mort- 
gages enforced  in  equity. 

As  to  parol  agreement  to  re-convey  enforced  in  equity 
as  a  mortgage  see  Merchants*  Bank  v.  Tufts  (N.  D.  1905), 
103  N.  W.  760,  ante,  §  400. 

Equity  will  treat  an  agreement  to  execute  a  mortgage 
to  secure  the  payment  of  the  purchase  money  as  a  pur- 
chase-money mortgage  and  will  decree  the  sale  of  the  land 
to  pay  the  amount  secured.  The  wife  of  the  grantee  is  not 
a  necessary  party  to   such   a  bill   in   equity  to  foreclose.  , , 

Lohmeyer  v.  Durbin,  206  111.  574,  69  N.  E.  Rep.  523.  Where  * » 

one  holding  a  deed  upon  land,  subsequently  judicially  de-  t 

clared  to  be  a  mortgage,  executes  a  mortgage  upon  the  «J 

land,  such  a  mortgage  makes  the  grantee  therein  the 
grantor's  equitable  assignee.    Riddell  et.   al.  v.   Bristow   et.  l\ 

al.,  67  S.  C.  175,  45  S.  E.  174.     For  an  agreement  held  in  j** 

equity  to  establish  a  relation  of  mortgagor  and  mortgagee,  'j| 

between  A  and  B,  where  A,  at  request  of  B,  bought  in  at 
a  foreclosure  land  mortgaged  by  B  to  C,  and  gave  a  mort-  !•* 

gage  to  C,  and  where  A  and  B  agreed  that  B  should  have  |S 

a  right  to  an  assignment  of  A's  rights  upon  payment  by  B  ~ 

to  A  of  a  certain  amount,  and  assumption  by  B  of  the  new 
mortgage  from  A.  to  C,  see  English  v.  Rainar  (N.  J.  Eq.), 
55  Atl.  41.  In  order  to  prevent  the  foreclosure  of  a  mort- 
gage the  mortgagor  executed  a  quit  claim  deed  to  the 
mortgagee,  the  latter  agreeing  in  writing  to  reconvey  upon 
the  payment  by  the  mortgagor  on  or  before  a  certain  date 
the  amount  of  the  debt  and  other  incumbrances,  but  in 
case  of  non-fulfillment  of  the  conditions  the  agreement  to 
be  valid.  It  was  held,  that  as  this  deed  was  not  intended 
as  security  for  a  debt  it  was  an  absolute  deed,  not  an 
equitable  mortgage.  Bailey  v.  St.  Louis  Union  Trust  Co., 
i88  Mo.  483,  87  S.  W.  1003.  Where  a  debtor  conveyed  to 
his  creditor  certain  land  for  the  value  of  the  debt  and  in- 
terest, with  the  privilege  of  redeeming  it  by  payment  in  30 
days,  the  transaction  was  treated  in  equity  to  be  a  mort- 
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gage  and  not  a  conditional  sale,  and  although  the  30  days 
had  expired  the  creditor  was  given  a  reasonable  time 
thereafter  in  which  to  redeem.  Thacker  v.  Morris,  52  W. 
Va.  220,  43  S.  E.  141. 

After  the  mortgagee  of  a  first  and  second  mortgage 
had  foreclosed  the  first  mortgage  and  bought  in  the  prop- 
erty and  after  the  time  for  redemption  had  expired,  it  was 
orally  agreed  between  the  mortgagor  and  mortgagee  that 
the  mortgagee  would  deed  back  the  property  upon  pay- 
ment of  the  total  amount  due  him,  as  shown  by  an  account- 
ing between  the  parties.  The  mortgagor  subsequently- 
made  such  payment.  Held,  the  mortgagor -was  entitled  to 
equitable  relief  adjudging  that  she  was  the  owner  of  the 
premises,  title  to  which  was  held  by  the  mortgagee.  Wen- 
zel  V.  Weigand,  92  Minn.  152,  99  N.  W.  633. 

Sec.  403.    Assignment  of  mortgages. 

The  unrecorded  assignment  of  a  mortgage  is  good  as 
against  one  who  does  not  occupy  the  position  of  a  subsequent 
purchaser  or  incumbrancer  in  good  faith.  State  v.  Coughran 
(S.  D.  1905),  103  N.  W.  Rep.  31.  Where  the  mortgagee  "in- 
closes  the  original  bonds  or  notes  and  the  mortgages"  in  a  let- 
ter which  "contained  instructions  to the  agent  (of  the 

mortgagee)  to  indorse  the  same  in  the  (mortgagee's) 
name,"  it  was  held  that  "the  delivery  of  these  notes  and 
mortgages,  under  the  circumstances,  was  sufficient  to 
transfer  the  debt  and  the  security  without  a  formal  in- 
dorsement.'' McMillan  v.  Craft,  135  Ala.  148,  33  So.  26. 
When  a  husband  morrowed  money  and  gave  a  note  there- 
for signed  by  himself,  his  wife  and  a  third  party  as  surety, 
it  was  held  that  the  latteY  who  afterwards  took  up  the  note, 
could  enforce  the  mortgage.  Cook  v.  Landrum  (Ky.  1904), 
82  S.  W.  585. 

Equitable  assignment.  Where  a  mortgagor  conveys  upon 
his  default  the  land  to  his  mortgagee  by  a  void  deed  and 
the  mortgagee  conveys  to  third  parties  against  whom  the 
mortgagor  brings  suit  for  possession  and  recovers  the 
mortgagee  cannot  maintain  a  bill  to  foreclose  the  mortgage 
for  his  conveyance  has  operated  as  an  equitable  assignment. 
Hooper  and  Nolen  v.  Birchfield,  138  Ala.  423,  35  So.  351. 

The  assignee,  of  one  of  several  mortgage  notes  is  en- 
titled to  be  paid  out  of  the  proceeds  of  the  mortgaged 
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property  in  preference  to  the  mortgagee  continuing  to  hold 
the  others.  Perry  v.  Dowdell  et.  al  (Tex.  1905),  84  S.  W. 
833,  (Tex.   Civ.  App.)     Rehearing  denied. 

For  particular  facts  held  to  show  that  a  mortgagee 
had  no  real  interest  in  the  mortgage  and  could  therefore 
confer  none  on  his  assignee,  see  Merager  v.  Madson  (S. 
D.  1905),  103  N.  W.  Rep.  650. 

Negotiability  of  note.  Provisions  in  a  mortgage  to  the 
effect  that  if  the  mortgagor  fails  to  insure,  tlie  mortgagee 
may  insure  and  that  the  premiums  shall  be  a  lien  "added 
to  the  amount  of  the  note,  and  to  the  effect  that,  in  case 
of  a  failure  by  the  mortgagor  to  insure,  pay  interest  and 
taxes,  and  deliver  tax  receipts,  the  whole  principal  shall 
become  due  at  the  mortgagee's  option,  do  not  render  the 
note  secured  by  the  mortgage  non-negotiable  within  the 
meaning  of  the  Negotiable  Instruments  Law.  Thorpe  v, 
Mindeman   (Wis.  1904),  loi  N.  W.  Rep.  419. 

Priority.  Where  a  mortgagee  assigned  the  mortgage  to 
a  third  person  and  the  mortgagor  likewise  conveyed  the 
equity  of  redemption  to  another,  there  was  no  priority  be- 
tween the  original  mortgagee  and  the  grantee  of  the  mort- 
gagor, so  that  the  latter  might  set  up  a  title  acquired 
through  a  tax  sale  and  by  adverse  possession  as  against 
the  title  acquired  by  the  mortgagee  through  an  execution 
sale  on  a  judgment  against  the  original  mortgagor.  Ross 
V.  Cale  (Minn.  1905),  103  N.  W.  Rep.  561. 

Where  an  outstanding  mortgage  against  land  owned 
by  a  firm  is  surrendered  to  the  firm  by  the  mortgagee, 
another  mortgage  being  executed  to  him  at  the  same  time, 
the  intention  of  all  parties  being  that  the  former  mort- 
gage shall  be  extinguished,  and  where  though  the  assign- 
ment is  made  to  one  of  the  partners,  the  consideration  is 
paid  by  the  firm;  held,  that  though  the  firm  continues  for 
some  time  thereafter  to  hold  the  first  mortgage,  it  became 
merged  in  the  fee,  and  the  firm  owning  the  entire  estate, 
an  assignee  of  the  merged  mortgage  cannot  enforce  it. 
whereas  the  rights  of  purchasers  at  a  sheriff's  sale  under 
judgment  rendered  against  the  mortgagor  subsequently  to 
the  execution  of  the  mortgage  so  merged  but  before  the 
firm  received  title,  will  be  let  in.  Fretwell  v.  Branyon  ct. 
al.,  67  S.  C.  95,  45  S.  E.  157. 
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Sec.  404.  Assumption  of  mortgage.  Where  a  person 
buys  land  subject  to  a  mortgage,  expressly  assuming  the 
mortgage  or  acknowledging  the  existence  thereof,  the  land 
is  primarily  liable  for  payment  thereof.  Brossau  v.  Lowry, 
209  111.  405,  70  N.  E.  Rep.  901.  If  a  deed  recites  that  the 
conveyance  is  made  subject  to  a  mortgage,  which  the 
grantees  agree  to  pay,  it  thereby  binds  them  personally 
and  after  they  have  accepted  the  deed  they  cannot  show 
by  parol  that  they  made  no  such  agreement.  Christian  v. 
John,  III  Tenn.  92,  76  S.  W.  Rep.  Where  a  grantee  from 
a  mortgagor  assumed  the  mortgage,  the  grantee  taking 
title  merely  for  convenience  to  defendants,  defendants  are 
notMiable  to  the  mortgagee  for  the  debt  on  account  of  the 
promise  by  grantee  to  pay,  no  direct  promise  having  been 
made  by  defendants.  Arnold  v.  Randall  et.  al,  121  Wis. 
462,  98  N.  W.  239.  If  the  owner  of  land  subject  to  two 
mortgages,  in  order  to  secure  one  of  his  unsecured  credit- 
ors, executes  to  him  a  conveyance  of  the  equity,  for  a  nom- 
inal consideration,  with  a  covenant  of  warranty  against  all 
incumbrances  except  the  two  mortgages,  and  if  the  grantor 
testify  that  the  consideration  for  the  conveyance  was  the 
assumption  of  the  mortgages  and  the  payment  of  his  debt 
and  the  grantee  that  the  conveyance  was  in  "full  settle- 
ment of  all  of  this  business"  the  grantee  will  be  held  to 
have  assumed  the  payment  of  the  two  mortgages.  Pike,  Mor- 
gan &  Co.  V.  Wathen  (Ky.  1903),  76  S.  W.  Rep.  322. 

Several  owners.  Where  two  people  buy  each  a  por- 
tion of  land  sold  at  a  judicial  foreclosure  sale  subject  to  a 
first  mortgage,  each  is  under  obligation  to  pay  the  mort- 
gage resting  upon  his  respective  lot  in  proportion  to  the 
value  of  such  lot,  as  between  themselves  they  are  under 
obligation  to  contribute  ratably  towards  the  discharge  of 
the  incumbrance.  Senft  v.  Vanek,  209  111.  361,  70  N.  E. 
Rep.  720. 

Extension  of  time.  Mortgagor  as  surety.  Where  a 
mortgagor  sells  the  mortgaged  land  to  a  third  party  who 
assumes  the  incumbrance  as  part  of  the  purchase  price, 
the  third  party  becomes  the  principal  debtor  and  the  orig- 
inal mortgagor  a  surety  for  him.  An  agreement  without 
consideration  for  the  extension  of  a  mortgage,  made  be- 
tween the  creditor  and  the  mortgagor's  vendee  who  has 
assumed  the  incumbrance  has  no  binding  force,  and  will 
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not  release  the  original  mortgagor,  whose  portion  is  that 
of  a  surety.  Regan  v.  Williams  (Mo.  1905),  84  S.  W.  959. 
A  binding  promise  by  a  buyer  of  mortgaged  land  to  pay 
the  mortgage  debt  does  not  make  the  mortgagor  a  mere 
surety  so  as  to  be  released  by  the  giving  of  time  to  the 
buyer,  such  extension  not  being  authorized  by  the  mort- 
gagor. Where  a  mortgagee  extends  the  time  of  payment 
of  the  mortgage  debt,  such  extension  is  a  sufficient  con- 
sideration for  the  assumption  of  personal  liability  by  a 
buyer  of  the  mortgaged  premises.  Iowa  Loan  &  Trust  Co. 
V.  Haller  et.  al,  119  Iowa  645,  93  N.  W.  636.  Where  land, 
subject  to  a  mortgage,  was  conveyed  several  times  to 
various  parties,  all  of  whom  successively  assumed  the 
mortgage,  it  was  held  in  an  action  against  the  last  grantee 
by  his  grantor  upon  the  contract  of  assumption,  that  the 
fact  that  the  time  of  the  payment  of  the  notes  had  been 
extended  by  an  agreement  entered  into  prior  to  the  plain- 
tiff's conveyance  by  the  then  holder  of  the  notes  and  the 
then  owner  of  the  equity,  was  no  defence.  The  assumption 
of  the  mortgage  by  the  defendant  made  him  the  principal 
debtor  and  the  plaintiflF  and  all  prior  grantors  became  sure- 
ties. Higgins  V.  Evans,  188  Mo.  627,  87  S.  W.  973.  In 
South  Dakota,  the  grantee  of  land  subject  to  mortgage, 
who  assumes  to  pay  the  mortgage  with  the  knowledge  and 
consent  of  the  mortgagee,  is  liable  as  the  principal  debtor 
and  the  original  mortgagor  becomes  liable  as  surety  only, 
so  that  an  extension  of  the  time  of  payment  granted  to  the 
grantee  without  the  consent  of  the  mortgagor  operates  as 
a  discharge  of  the  mortgagor  from  all  liability.  Iowa  Loan 
&  Trust  Co.  V.  Schnose  (S.  D.  1905),  103  N.  W.  Rep.  22. 
Citing  Calvo  v.  Davis,  73  N.  Y.  211,  29  Am.  Rep.  130;  Ma- 
chine Works  V.  Caswell,  48  Kan.  689,  29  Pac.  1072,  16  L. 
R.  A.;  Bank  v.  Waterman's  Estate,  134  111.  461,  29.  N. 
E.  503;  Schroeder  v.  Kinney,  15  Utah  462,  49  Pac.  894; 
Ins.  Co.  v.  Hanford,  143  U.  S.  187,  12  Sup.  Ct.  437,  36  L. 
Ed.  118;  Pomeroy  on  Equity  Jurisprudence,  §  1206;  Will- 
sie  on  Mortgage  Foreclosure,  §  223 ;  Dilloway  v.  Peterson, 
II  S.  D.  210,  76  N.  W.  925;  Miller  v.  Kennedy,  12  S.  D. 
478,  81  N.  W.  906;  Hull  V.  Hay  ward,  13  S.  D.  295,  83  N. 
W.  270,  79  Am.  St.  Rep.  890. 

Mistake  vitiating  agreement.    Where  both  the  mortgagee 
and  the  purchaser  of  the  mortgaged  premises  believed  that 
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the  title  was  good,  and  the  purchaser  agreed  with  the 
mortgagee  to  pay  the  mortgage  on  consideration  of  an  ex- 
tension of  the  time  of  .payment,  the  agreement  is  not  bind- 
ing if  it  appears  that  the  original  mortgagor  and  so  the 
purchaser  from  him  had  no  title,  the  agreement  being  vitiated 
by  the  mutual  mistake,  according  to  S.  D.  Rev.  Civ.  Code, 
§§  1 189,  1 194,  1 196,  1205,  1206,  and  the  purchaser  may  re- 
cover interest  paid  to  the  mortgagee  in  the  belief  that  the 
contract  was  valid.  Iowa  Loan  &  Trust  Co.  v.  Schnose 
(S.  D.  1905),  103  N.  W.  Rep.  22. 

Donee,  Where  one  receives  an  unconditional  gift  of 
incumbered  property,  the  donor  of  which,  buying  the 
property  with  the  declared  purpose  of  making  the  gift,  it 
being  already  incumbered,  agrees  with  the  vendee  to  pay 
the  incumbrances  as  a  part  of  the  consideration,  donee 
takes  the  property,  as  against  the  donor,  free  from  the  in- 
cumbrances and  may  call  upon  the  donor  or  his  executor 
to  discharge  the  same ;  and  such  discharge  by  the  executor 
creates  no  right  of  subrogation  in  his  favor.  Walker  et.  al 
V.  Neil,  117  Ga.  733,  45  S.  E.  387. 

Sec.  405.  Extension  and  renewal. 
A  mortgagor  who  still  retains  his  ownership  in  mortgaged 
property  can  make  a  valid  contract  of  extension  of  the  original 
mortgage  which  will  be  binding  upon  his  subsequent  grantee 
whether  the  grantee  takes  with  or  without  notice  of  the  exten- 
sion. White  V.  McMillan  (Wash.  1905),  79  Pac.  495.  Where 
the  mortgagee  had  no  notice,  either  actual  or  constructive,  that 
the  mortgaged  premises  were,  by  virtue  of  an  unrecorded 
ante-nuptial  agreement,  the  real  property  of  the  mort- 
gagor's wife,  the  lien  of  the  mortgage  was  not  impaired 
by  an  extension  of  time  granted  to  the  mortgagor  without 
his  wife's  consent.  Creighton  v.  Crane  (Neb.  1905),  103 
N.  W.  Rep.  281.  The  renewal  of  a  mortgage  note  is  pre- 
sumed to  be  a  renewal  of  the  mortgage  lien.  Wilson  v, 
Pickering,  28  Mont.  435,  72  Pac.  821. 

Sec.  406.    Priority. 

Priority  of   mortgage   over  mechanics*   liens,   see  ante, 

§366. 

Priority  of  mortgage  over  lis  pendens,  see  ante,  §  357, 
A   mortgagee   is   a  purchaser   in  good  faith  entitled  to 
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priority  over  prior  unrecorded  mortgages  where  his  mort- 
gage is  recorded  and  he  gives  a  loan  on  the  property  for 
$2,000  although  the  deed  to  the  mortgagor  recited  a  consid- 
eration of  $1450  as  he  knew,  and  although  he  did  not  in- 
quire as  to  whether  the  mortgagor  had  given  any  mort- 
gage on  the  premises  before  receiving  the  deed  from  the 
prior  owner  and  although  the  mortgagor  had  only  at  the 
time  of  the  execution  on  the  mortgage  a  contract  of  pur- 
chase of  the  property.  Allison  v.  Manzke,  118  Wis.  11,  94 
N.  W.  659. 

Priority  of  recording.  Where  two  mortgages  were  ex- 
ecuted within  six  hours  of  each  other  and  one  dated  a  day 
later  than  the  other  but  recorded  first  a  decree  declaring 
the  mortgages  of  equal  priority  is  not  justified.  Sanely  v. 
Crapenhoft  (Neb.  1901),  95  N.  W.  352.  When  the  proof 
before  the  chancellor  as  to  whether  or  not  a  second  mort- 
gagee who  recorded  his  mortgage  prior  to  the  first  mort- 
gagee had  in  fact  actual  or  constructive  notice  of  the  first 
mortgagee  was  conflicting,  it  was  held  that  his  decision 
on  the  facts  will  not  be  disturbed  upon  appeal.  Flowers 
V.  Moorman  &  Hill  (Ky.  1905),  S.  W.  545.  Where  a  mort- 
gage was  executed  the  day  after  a  prior  mortgage  on 
the  same  land  but  recorded  first  it  is  necessary  in  an  action 
to  establish  priority  to  allege  and  prove  that  the  subse- 
quent mortgage  was  taken  without  notice  of  the  prior  one. 
Sanely  v.  Crapenhoft  (Neb.  1901),  95  N.  W.  352. 

Subsequent  advances.  A  grantee  in  a  deed  intended 
as  security  for  a  past  debt  and  for  future  advances,  based 
on  a  parol  agreement,  who  makes  advances  under  such  con- 
tract after  actual  notice  that  other  parties  have  acquired 
liens  on  the  property  without  notice  of  the  parol  agreement 
asquires  no  Hen,  as  against  such  parties,  as  to  such  ad- 
vances, but  as  to  all  advances  made  without  notice  of  such 
other  liens,  the  lien  of  the  grantee  in  the  deed  has  priority. 
Merchants'  State  Bank  v.  Tufts  (N.  D.  1905),  103  N.  W. 
Rep.  760.  A  mortgage  deed  was  on  condition  that  the 
mortgagor  should  repay  to  the  mortgagee  such  sums  as 
he  should  advance  in  accordance  with  an  agreement  of  even 
date.  The  day  after  the  deed  was  executed  and  delivered 
$500  was  advanced,  and  further  sums  later.  Two  other 
subsequent  mortgages  were  executed.  On  a  bill  to  fore- 
close the  first  mortgage  it  was  held — the  mortgage  came 
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into  effect,  as  to  the  loan  of  $500,  when  it  was  made;  also 
as  to  each  subsequent  advancement,  in  the  same  way,  the 
subsequent  mortgages  ranking  according  to  the  date  of 
their  execution.  Staniels  v.  Whitcher,  ^2  N.  H.  451,  57 
Atl.  Rep.  6;78. 

First  mortgage  barred  by  lapse  of  time.  Where  a  sec- 
ond mortgagee  was  not  made  a  party  to  the  foreclosure  of 
the  first  mortgage  and  brought  suit  to  foreclose  after  the 
statute  of  limitations  had  barred  the  right  to  sue  on  the 
first  mortgage  the  second  mortgagee  is  entitled  to  plead 
the  statute  of  limitations  as  a  complete  defense  to  any 
rights  acquired  under  the  first  mortgage.  Frates  v.  Sears, 
174  Cal.  246,  77  P.  405. 

Waiver  of  priority.  Where  a  mortgagee  holding  a  first 
lien  on  property  executes  a  written  waiver  to  mortgagor 
providing  "I  hereby  waive  the  lien  of  my  said  mortgage  and 
make  it  second  and  junior  to  the  lien  of  a  mortgage  exe- 
cuted to  A.  *  *  *  The  above  waiver  named  in  the 
agreement  is  made  with  the  express  understanding  and  as 
a  consideration  for  my  so  doing,  so  that  said  party  (mort- 
gagor) shall  build  a  dwelling  house  upon  said  lot.  *  *  * 
to  cost  and  be  worth  not  less  than  $4,000,  and  to  be  free 
from  any  and  all  liens,  and  that  he  shall  keep  said  building 
when  completed  insured,"  etc.,  such  mortgagee  has  abso- 
lutely waived  his  priority  and  the  provision  "to  be  free 
from  any  and  all  liens,"  etc.,  is  not  a  condition  precedent 
to  the  takng  effect  of  such  waiver.  A's  right  to  priority 
exists  only  to  the  extent  that  his  money  was  used  in  the 
construction  of  the  house.  Claypool  v.  German  Fire  Ins. 
Co.,  32  Ind.  App.  540,  70  N.  E.  Rep.  281. 

Sec.  407.    Discharge,  Release  and  revival. 

As  to  extinguishment  of  mortgage  by  conveyance  of 
equity  to  mortgagee,  see  ante,  §  190. 

The  two  methods  provided  by  statute  for  discharging- 
a  mortgage,  namely,  by  a  deed  of  release,  and  by  a  mar- 
ginal entry  of  satisfaction  and  release,  have  the  same  ef- 
fect. Havighorst  v.  Bowen,  214  111.  90,  73  N.  E.  Rep.  402. 
It  was  held  that  the  evidence  was  insufficient  to  show  the  exist- 
ence of  a  release  of  a  mortgage.  List's  Extx.  v.  List  et.  al  (Ky. 
1904).  82  S.  W.  446.  For  particular  facts  held  sufficient 
to  warrant  a  finding  that  a  mortgage  had  been  discharged 
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and  that  notes  alleged  to  have  been  g^ven  in  renewal  of 
the  debt  secured  by  the  mortgage  were  given  for  another 
purpose,  see  Campbell  v.  Miller  (Neb.  1905),  103  N.  W. 
Rep.  434.  The  purchaser  of  bonds  secured  by  a  mortgage 
to  a  title  company  cannot  enforce  their  payment  against 
the  original  mortgage  or  after  the  failure  of  the  company 
and  its  receipt,  from  sales  of  land  covered  by  the  mort- 
gage, of  sufficient  funds  to  discharge  the  mortgage.  Hess 
V.  Selvage  (Ky.  1905),  76  S.  W.  Rep.  134.  Where  mort- 
gagee and  mortgagor  expressly  agreed  that  the  holder  of 
both  senior  and  junior  mortgages  purchased  the  equity 
under  the  junior  mortgage,  the  senior  mortgage  should  be 
held  until  certain  advances  were  repaid,  such  purchase  did 
not  operate  as  a  payment  of  the  debt  evidenced  by  the 
senior  mortgage.  Continental  Title  and  Trust  Co.  v.  Dev- 
lin, 209  Pa.  380,  58  Atl.  843. 

Of  second  mortgage  on  foreclosures  of  first  mortgage. 
In  South  Dakota,  it  is  held  that  where  a  first  mortgage  is 
foreclosed  and  the  second  mortgagee  redeems  the  property, 
the  second  mortgage  is  extinguished  if  the  value  of  the 
property  exceeds  the  amount  paid  in  order  to  effect  the 
redemption  by  an  amount  g^reater  than  the  full  amount 
due  from  the  mortgagor  to  the  second  mortgagee.  Work 
V.  Braun  (S.  D.  1905),  103  N.  W.  Rep.  764. 

Discharge  in  form  an  assignment.  An  executor  who 
pays  oflF  all  incumbrances  upon  property  conveyed  to  his 
grantor,  who  promised  to  pay  such  incuihbrances  as  part 
of  the  purchase  price,  cannot  claim  to  be  subrogated  by 
such  payment  to  the  mortgage  liens,  against  the  property, 
they  having  become  extinguished  by  payment  of  the  debts 
which  they  secured  by  one  whose  duty  it  was  to  pay  all  debts, 
as  having  been  merely  incident  to  such  debts,  and  depend- . 
ent  for  vitality  thereon,  and  the  eflfect  of  the  payment  be- 
ing to  release  the  property.  (The  court  cay,  "Where  money  due 
on  a  mortgage  is  paid  by  one  whose  duty  it  is  by  contract 
or  otherwise,  to  pay  the  mortgage  it  is  a  release  though  in 
form  it  purports  to  be  an  assignment.)  Walker  et.  al  v. 
Neil,  117  Ga.  733,  45  S.  E.  390. 

Discharge  by  change  in  contract.  Land  was  mortgaged 
to  the  sureties  on  a  note  to  secure  its  payment.  Later  this 
note  was  cancelled  and  a  new  one  given,  one  of  the  names 
on  the  earlier  note  being  omitted,  without  the  consent  of 
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the  mortgagor.  Held,  the  land  was  in  the  position  of  a 
surety  and  was  released  by  the  change  in  the  contract. 
Westbrook  v.  Belton  Nat  Bk.,  97  Tex.  246,  77  S.  W.  Rq>. 
^942. 

Statutes.  Entry  of  partial  payments  of  mortgage  debts 
on  the  margin  of  the  record  of  the  mortgage  provided  for 
by  Alabama  St.  1903,  No.  510.  Section  42^1  of  the  General 
Statutes  of  1901  relating  to  the  release  of  mortgages  is  re- 
pealed and  a  new  section  substituted  by  Kas.  Session  Laws 
of  1903,  Ch.  365.  Sec.  4360  of  the  Rev.  St.  relating  to  pai-- 
tial  releases  of  mortgages  is  amended  by  Mo.  St.  of  1^05. 
p.  238.  Sec.  4358  of  Ch.  52  of  the  Rev.  St.  of  Mo.  provid- 
ing for  the  acknowledgment  of  satisfaction  and  release  of 
mortgages  is  amended  by  Mo.  Laws  of  1905,  p.  239.  Sec. 
3848  of  the  Civil  Code  of  Mont.,^  relating  to  the  satisfaction 
of  mortgages,  is  amended  by  Mont.  Acts  of  1905,  Ch.  34. 
Sec.  4719  of  the  revised  codes  of  N.  D.  1899,  prescribing 
the  manner  of  discharging  mortgages,  is  amended  by 
Laws  of  1905,  Ch.  154. 

Re-issue  of  note.  It  was  held  that  a  mortgage  to  secure 
certain  notes  is  extinguished  by  payment  of  the  debt  and 
the  subsequent  re-issue  of  the  note  will  not  revive  the 
mortgage.  Hibernia  Nat.  Bank  v.  Succession  of  Crazard, 
109  La.  677,  33  So.  728. 

Sec.  408.    Release  of  part  of  mortgaged  premises^    A 

mortgagee  of  two  separate  and  distinct  parcels  of  land,  one  of 
which  is  the  homestead  of  the  mortgagor,  may  release  such 
homestead  on  receiving  one-half  the  entire  amount  of  the  obli- 
gation, and  thereafter  collect  the  balance  by  foreclosure  as  to 
the  remaining  tract,  on  which  there  was  a  subsequent  mortgage 
known  to  the  prior  mortgagor,  but  which  was  ample  to  secure 
both  mortgages.  Blanchette  v.  Faisch  (S.  D.  1904),  99  N.  W. 
79. 

Sec.  409.  Tender.  When  in  a  suit  to  redeem  a  mort- 
gage the  court  decreed  that  the  mortgagor  pay  $825.  on  Jan- 
uary I,  1899,  as  the  price  of  redemption,  it  was  held  that  as 
the  mortgagor  tendered  that  amount  on  January  i,  1899,  ^^ 
was  not  obliged  to  pay  interest  thereon  to  a  later  date  upon 
which  the  original  decree  was  affirmed.  Farmers'  &  Traders' 
Bank  v.  Kelsay,  186  Mo.  648,  85  S.  W.  539. 
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A  formal  tender  of  the  expenses  incident  to  the  execution 
of  a  discharge  of  a  mortgage  is  waived  by  a  refusal  by  the 
mortgagee  to  execute  the  release  unless  paid  an  additional 
sum.    Buonocore  v.  De  Feo,  /iS  Conn.  705,  56  AtL  510, 

Sec.  410.     Penalty   for   failure   to   enter   satisfaction. 

Under  S.  D.  Rev.  Civ.  Code,  §  2o6t,  an  action  cannot  be  miun- 
tained  by  a  mortgagor  against  a  mortgagee  for  refusing  to  give 
a  certificate  of  discharge  unless  it  is  alleged  in  the  complaint 
that  the  mortgagor  has  tendered  the  amount  necessar)^  to  cover 
the  expense  of  acknowledging  the  certificate,  bladder  v 
Piano  Mfg.  Co.,  17  S.  D.  553,  97  N.  W.  Rep,  843.  Where  a 
mortgagor  who  had  paid  the  mortgage  w' rote  the  mortgagee  as 
follows:  ** Please  go  to  the  probate's  office  in  Coffee  County, 
Ala.,  and  mark  the  mortgages  and  notes  you  hold  open  there 
against  me  satisfied  on  tlie  record  and  oblige,"  it  w^as  held  that 
the  request  therein  contained  was  sufficiently  definite,  and  upon 
faihire  of  the  mortgagee  to  make  an  entry  of  * 'satisfied/'  the 
mortgagor  could  maintain  an  action  for  the  statutory  penalty. 
Tyson,  J,,  dissenting.  Henderson  v.  Wilson,  139  Ala.  327,  36 
South.  516.  Sec.  2256,  Statutes  of  1898,  relating  to  satisfac- 
tion of  mortgages,  is  amended  by  Wis.  Law^s  of  1905,  Ch,  156. 

Sec.  411.  Release  executed  by  mistake. 
Where  a  mortgagee,  in  the  mistaken  belief  that  the 
father  of  a  deceased  mortgagor  v^  as  the  heir  of  the  mortgagor, 
cancelled  the  mortgage  and  took  a  deed  from  the 
father,  it  was  held  that  the  mortgagee  was  entitled  to  a 
decree  of  re-establishment  of  the  mortgage,  and  of  foreclosure, 
of  there  was  default.  Swedesboro  Loan  &  Building  Ass'n. 
V.  Gaus  et.  ai,  65  N.  J.  Eq.  132,  55  Atl.  82.  Where  in 
a  settlement  the  holder  of  certain  mortgages  upon  decedent *s 
land  surrendered  them  to  his  widow  in  return  for  a  deed  by 
her  to  the  creditor's  wdfe^  to  whom  the  creditor  ow-ed  debts, 
covering  the  land,  and  all  of  several  parties  to  the  transaction, 
acting  in  good  faith  and  possessing  average  intelligence,  com- 
pletely overlooked  the  fact  of  the  interest  of  decedent*s  children 
in  the  land,  but  assumed  that  the  widow's  deed  would  pass  full 
title  to  the  creditor's  wife;  held,  that  the  mistake  being  one  of 
law,  and  none  the  less  so  because  it  was  a  mere  inadvertence  or 
forget  fulness  of  legal  rights,  w^ith  which  as  an  abstract  prop- 
osition  men   of   average   intelligence  are   familiar,   the    cred- 
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itor  is  entitled  to  the  restoration  of  his -mortgages  to  the 
extent  of  the  interest  of  the  children  in  the  land,  and  a  sale  of 
the  entire  tract  may  properly  be  ordered.  (The  court  ob- 
serves: "In  general  to  obtain  relief  against  a  mistake  of  law, 
the  evidence  of  such  mistake  must  be  clear  and  convincing ;  the 
application  for  such  relief  must  be  prompt ;  it  must  be  shown 
that  the  rights  of  innocent  third  parties  will  not  be  materially 
affected  by  any  effort  of  the  court  to  correct  the  mistake ;  it 
must  be  possible  to  put  the  other  party  practically  in  statu  quo, 
and  in  a  case  like  this  it  must  be  made  to  appear  that  there  was 
a  mistake  of  law  in  fact  on  both  sides,  owing  to  which  the  ob- 
ject of  the  parties  in  making  the  contract  cannot  be  attained.") 
Hutchison  v.  Fuller  et.  al.,  67  S.  C.  280,  45  S.  E.  164. 

Sec.  412.  Breach  authorizing  foreclosure — Burden  of 
proof. 

Where  a  person  having  a  life  estate  only  makes  a 
mortgage  with  covenants  that  he  held  a  fee  simple,  there  is  a 
breach  of  the  covenant  at  once,  and  a  right  to  foreclose  arises. 
King  V.  King,  215  111.  74  N.  E.  88.  Where  A.  admitted 
that  he  owed  B.  and  C.  $12,000  on  account  of  $3,000  in  cash 
and  the  balance  on  B.  and  C.*s  liability  as  indorsers  on  A.'s  note, 
payable  to  D.,  and  as  evidence  of  the  debt  gave  B.  and  C.  his 
note  for  $12,000  indorsed  in  blank  and  secured  by  a  mortgagee 
and  expressly  stipulated  that  upon  the  maturity  of  the  note  B. 
and  C,  or  any  future  holder,  might  foreclose  by  executory  pro- 
cess, it  was  held  that  B.,  upon  producing  the  note  and  a  certi- 
fied copy  of  the  mortgage,  could  foreclose  without  proving  that 
the  indorsers  on  the  note  held  by  D.  had  paid  the  note.  Iberia 
Cypress  Co.  v.  Christen,  112  La.  448,  36  South.  490. 

Where  one  of  the  conditions  of  a  mortgage  is  that  the 
mortgagor  should  remain  in  possession  and  support  the  mort- 
gagee, the  burden  is  upon  the  mortgagee  to  show  a  breach  and 
the  evidence  in  this  case  is  insufficient  to  support  that  burden. 
Davis  V.  Poland,  99  Me.  345,  59  Atl.  521. 

Sec.  413.    Foreclosure — In  what  jurisdiction. 

Under  Utah  Rev.  Sts.  1898,  §2  3498,  2928,  an  action  to 
foreclose  a  mortgage  on  real  estate  should  be  brought  where 
the  land  is,  rather  than  where  the  debt  is  payable.  Fields  v. 
Daisy  Gold  Mining  Co.,  26  Utah  373,  73  P.  521.  Where  a 
note  secured  by  a  mortgage  is  payable  in  one  county,  and  the 
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property  is  in  another,  foreclosure  is  to  be  commenced  in  the 
county  where  the  property  is  situated  as  provided  in  Rev. 
St  1898,  §  2928,  which  is  not  consisent  with  the 
Constitution,  Art.  8,  §  5.  Sherman  v.  Doubray,  27  Utah 
47,  74  Pac.  438.  Where  islands  mortgaged  are  lo- 
cated in  the  Hudson  River  and  described  as  in  New  Jersey,  the 
courts  of  New  Jersey  have  jurisdiction  to  foreclose  the  mort- 
gage in  the  absence  of  evidence  that  the  islands  by  a  boundary 
agreement  were  given  to  the  state  of  New  York.  Cook  v. 
Weigley  (N.  J.  Eq.  1905),  59  Atl.  1029.  A  suit  to  foreclose  a 
mortgage  or  enforce  other  lien  upon  land  can  be  maintained 
only  in  the  State  where  the  land  is  and  the  cause  of  action  can- 
not be  said  to  accrue  without  the  State,  even  though  both  parties 
are  residents  of  other  States;  hence  §  4221,  subd.  2,  Wis.  Rev. 
St  1898,  has  no  application  to  such  an  action.  Wells  v.  Scan- 
Ian  (Wis.  1905),  102  N.  W.  Rep.  571. 

Sec.  414.  Foreclosure — Statutes.  The  foreclosure  of 
mortgages  is  regulated  by  Colo.  Laws  of  1905,  Ch.  124.  Cer- 
tain defects  in  the  foreclosure  of  mortgages  are  cured  by  Conn. 
Acts  of  1905,  Ch.  270,  Sec.  25.  Section  545  of  the  general 
statutes  as  to  place  where  foreclosure  proceedings  shall  be 
brought  is  amended  by  Conn.  Acts  of  1905,  Ch.  82.  Idaho 
Rev.  St.  1887,  §  5470,  construed — foreclosure  of  mortgage  lien 
against  an  estate.  First  Nat.  Bank  v.  Glenn  (Idaho  1904),  ^^ 
Pac.  623.  Foreclosure  of  mortgages,  under  power  of  attorney, 
when  invalid,  are  legalized  by  Minn.  Gen.  Laws  of  1905,  Ch. 
67.  Sec.  6028  of  the  Gen.  St.  of  1894,  relating  to  the  time 
within  which  proceedings  for  the  foreclosure  of  mortgages  may 
be  begun  is  amended  by  Minn.  Gen.  Laws  of  1903,  Ch.  15. 
Sees.  6029  and  6033  of  the  Gen.  St.  of  1894  relative  to  the  pro- 
cedure in  foreclosing  mortgages  are  amended  by  Minn.  Gen. 
Laws  of  1903,  Ch.  87.  The  foreclosure  of  mortgages  by  action 
prior  to  April  23,  1897,  in  cases  where  no  finjal  decree  was 
made,  is  legalized  by  Minn.  Gen.  Laws  of  1903,  Ch.  328.  Sec. 
6029  and  6033  of  the  Gen.  St.  of  1894,  as  amended  by  Ch.  87  of 
the  Gen.  Laws  for  1903,  relating  to  the  foreclosure  of  mort- 
gages, are  amended  by  Minn.  Gen.  Laws  of  1905,  Ch.  136. 
Mortgage  foreclosure  sales,  with  the  records  of  the  same,  when 
defective  in  certain  particulars,  are  legalized  by  Minn.  Gen. 
Laws  of  1905,  Ch.  209.  The  foreclosure  of  mortgages,  where 
the  power  of  attorney  to  foreclose  has  been  acknowledged  and 
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witnessed  by  the  person  authorized  to  make  the  foreclosure,  are 
made  legal  by  Minn.  Gen.  Laws  of  1905,  Ch.  317.  I.  Ballin- 
ger's  Ann.  Code  &  St.,  §  1669,  ^75^  and  Sess.  Laws  1899,  p. 
287,  c.  141,  §  3,  and  1901,  p.  383,  c.  178,  §  i,  subd.  i,  construed 
— foreclosure  against  an  unknown  owner.  Willianis  v.  Pit- 
tock,  35  Wash.  27\y  ^^  P.  395. 

Sec.  415.   Foreclosure— Pleading — ^Practice— Evidence. 

Where  by  error  only  a  part  of  the  mortgaged  premises 
were  described  in  foreclosure  proceedings,  but  such  part  was 
correctly  described,  and  such  part  jvas  sold  by  the  sheriff,  held, 
that  the  complaint  would  not,  on  petition  by  the  purchaser,  be 
amended  to  include  the  balance  of  the  premises  described  in 
the  mortgage;  and  the  court  will  not,  in  such  case,  order 
the  sheriff  to  give  a  deed  for  the  balance  of  the  land.  Adams 
V.  Reynolds  et.  ux.,  65  N.  J.  Et.  232,  55  Atl.  1003.  It  was  held 
that  an  allegation  in  a  bill  to  foreclose  a  mortgage  that  the  de- 
fendant "is  now  in  the  possession  of  the  premises  described  in 
said  mortgage,  but  by  what  right  or  authority  your  orator  is 
not  informed,"  is  an  allegation  of  possession  but  under  that  the 
defendant's  rights  based  thereon  are  "subordinate  to  the  rights 
of  the  mortgagee."  The  bill  therefore  does  not  show  a  case  for 
foreclosure.     Selph  v.  Cobb  (Fla.  1904),  36  South.  761. 

It  is  no  error  for  the  master  in  reference  to  refuse  to  alloAv 
an  answer  over  to  be  entered  for  some  of  the  defendants,  whom 
he  claims  to  represent,  by  an  attorney  entering  a  belated  ap- 
pearance, as  an  amendment  should  not  be  allowed  at  a  late 
stage  which  substantially  changes  the  defence.  Where  in 
foreclosure  proceedings,  an  answer  has  been  allowed  to  be 
filed  late  by  courtesy  of  plaintiff's  attorneys,  and  the  latter 
have  several  times  consented  to  a  postponement  of  the  refer- 
ence at  the  instance  of  defendants,  the  late  appearance  of 
another  attorney  claming  to  represent  some  of  the  defendants, 
under  an  agreement  that  his  so  appearing  shall  not  interfere 
with  the  hearing  of  the  case  at  that  term  of  the  court,  does  not 
render  imf>roper  or  oppressive  the  closing  of  the  reference  on 
the  following  day  when  such  closing  is  necessary  to  enable  this 
case  to  be  heard  at  that  term.  Riddell  et.  al.  v.  Bristow  et 
al.,  67  S.  C.  175,  45  S.  E.  174.  Where  an  answer  to  a  bill  to 
foreclose  a  mortgage  alleges  that  the  mortgage  was  obtained 
by  beating  and  threatening  the  mortgagor,  it  is  improper  to 
strike  out  the  answer  and  enter  judgment  pro  confesso.   Bos- 
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worth' V.  Sandlin  (Fla.  1903),  35  So,  66.  Where  a  first  mort- 
gagee brought  foreclosure  proceedings  and  the  second  mort- 
gagee who  was  made  a  party  filed  a  cross  complaint  asking  for 
foreclosure  of  his  mortgages,  it  was  held  that  the  first  mort- 
gagee could  not  plead  the  statute  of  limitations  as  against  sec- 
ond mortgage.  "The  right  to  interpose  the  statute  of  limitations 
is  a  privilege,  personal  to  the  debtor,  that  may  be  availed  of  by 
others  only  when  they  stand  in  the  relation  of  priority  of  estate 
to  the  debtor."     Tinsley  v.  Lombard  (Ore.  1904),  78  Pac.  895. 

Evidence  in  foreclosure  proceedings  offered  by  defendant  ^ 

to  the  effect  that  defendant  orally  agreed  to  "knock  off"  the 
first  year's  interest  on  the  note  secured  by  the  land,  is  inad- 
missible as  an  attempt  to  vary  a  written  instrument  by  parol 
evidence  (proof  of  contemporaneous  oral  agreement).  Tisdale 
et  al.  V.  McNutt  et.  al.  (Ark.  1904),  84  S.  W.  481. 

Statement  of  amount  due.  Under  Kirby's  Dig.,  § 
5415,  no  sworn  statement  of  the  amount  of  a  mortgage  note, 
when  no  pa>Tnents  have  been  made  thereon,  need  be  made* 
Perry  County  Bank  v.  Rankin   (Ark.  1905),  84  S.  W.  725.  ^ 

Sec.  416.    Foreclosure — Parties  to  proceedings.  J3 

Guarantor,     For  a  case  in  which  it  was  held  that  a  suit  f^ 

might  properly  be  brought  under  Comp.  Laws  Michigan,  §  •^l 

519,  providing  for  joining  a  guarantor  of  payment  of  a  mort-  jjj 

gage  in  foreclosure  proceedings,  see  Miller  v.  McLaughlin  et»  ^ 

al.,  132  Mich  234, 93  N.  W.  43*5-  '  U 

Co-makers.     One  of  the  makers  of  a  mortgage  note  on  •« 

buying  the  note  may  maintain  an  action  against  the  co-makers  ^ 

of  the  note  and  all  liable  under  the  mortgage  under  Wis.  Rev. 
Stats.  1838,  section  3156  to  foreclose  the  mortgage.  Fanning 
V.  Murphy,  117  Wis.  408,  94  N.  W.  335. 

Holder  of  unrecorded  mortgage.  Under  California 
Code  Civ.  Proc,  §  726,  the  plaintiff  in  an  action  to  foreclose  a 
mortgage  need  not  make  the  holder  of  an  unrecorded  convey- 
ance a  party  although  the  plaintiff  has  knowledge  of  the  con- 
veyance.    Hager  v.  Astorg  (Cal.  1904),  79  Pac.  68. 

Representative  of  deceased  party.  The  representative  of 
the  deceased  mortgagor  or  trustee  is  a  necessary  party  in  a  suit 
to  foreclose  a  trust  deed;  at  le^st  w^here  the  wife's  separate 
property  was  conveyed  thereby  and  she  joined  her  husband,  the 
decedent,  in  the  deed,  to  secure  the  husband's  debts ;  the  wife 
being  in  such  case  a  mere  surety.     McGowan  v.  Davenport  et. 
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al.  (N.  C.  1904),  47  S.  E.  2T.  The  statute  of  North  CaroHna 
(Laws  1887,  c.  147,  as  amended  by  Laws  1901,  c.  186),  provid- 
ing that  on  the  death  of  a  mortgagee  all  his  rights,  powers  and 
duties  shall  pass  to  his  personal  representatives,  does  not  give 
them  the  right  to  maintain  an  action  of  ejectment  or  foreclosure 
without  making  the  mortgagee's  heirs  at  law  parties.  Hughes 
V.  Gay,  132  N.  C.  50,  43  S.  E.  539.  A  deceased  mortgagee's 
heirs  at  law  and  devisees  as  well  as  his  executor,  must  in  forer 
closure  proceedings  be  made  parties.  Stancill  v.  Spain  et.  aL, 
133  N.  C.  76,  45  S.  E.  466.  Where  pending  foreclosure  pro- 
ceedings brought  against  a  mortgagor,  the  mortgagor  dies,  it 
is  necessary  under  §  191 7  of  the  Revised  Statutes  of  Fla.  that 
the  heirs  of  the  mortgagor  be  made  parties  so  far  as  real  estate 
is  concerned.  Scott  v.  Jenkins,  Fla.  1902,  35  SoutTi.  loi.  The 
administrator  of  the  deceased  trust  creditor  is  a  necessary 
party  in  a  suit  by  the  creditor's  trustee,  the  grantee  in  a 
trust  deed  given  to  secure  a  debt  to  have  a  cloud  removed  from 
the  title,  the  amount  of  the  debt  ascertained  and  the  property 
sold  to  satisfy  the  same.  Bryan  v.  McCann  et.  al.  (W.  Va. 
I904),47S.  E.  143. 

An  action  to  foreclose  may  be  proceeded  with  against  the 
grantee  of  the  mortgage  after  the  suggestion  of  the  death  of  the 
mortgagor  without  a  revivor,  as  the  death  of  the  original  mort- 
gagor is  entirely  immaterial  as  against  the  present  owner. 
Boatmen's  Bank  v.  First  Nat.  Bank  (Kan.  1905),  79  Pac.  125. 

Husband  and  wife.  It  was  held  that  a  husband  is  a 
necessary  party  to  foreclosure  proceedings  against  land  owned 
by  his  wife.  Garrison  v.  Parsons  (Fla.  1903),  33  South.  525). 
A  wife  is  not  a  necessary  party  to  foreclose  a  purchase-money 
mortgage,  or  to  a  bill  in  equity  to  have  land  sold  under  an 
agreement  to  execute  a  purchase  money  mortgage.  She  is, 
however,  a  necessary  party  to  the  ordinary  mortgage  fore- 
closure.   Lohmeyer  v.  Durbin,  206  111.  574,  69  N.  E.  Rep.  523. 

Subsequent  mortgagee.  In  New  Jersey  a  decree  of 
foreclosure  in  the  suit  of  a  mortgagee  whose  mortgage  is  re- 
corded binds  a  mortgagee  holding  at  the  time  the  bill  is 
brought  an  unrecorded  mortgage,  as  if  the  latter  had  appeared 
and  been  made  a  party  to  the  suit ;  and  the  only  way  in  which 
the  latter  can  protect  his  rights  is  by  intervening  (under  Laws 
1902,  p.  531,  c.  158)  in  the  suit  of  the  former.  Sibell  v.  Weeks 
.et.  al.  (N.  J.  Eq.  1903),  55  Atl.  244. 

Subsequent  grantee.      Where  by  a  recorded   deed    the 
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mortgagor  conveys  the  property  mortgaged  to  another  before 
the  commencement  of  foreclosure  proceedings,  the  grantee  is  a 
necessary  party  to  the  foreclosure.  Stough  v.  Badger  Lumber 
Co.  (Kan.  1905),  79  Pac.  737.  A  subsequent  grantee  of  a 
mortgagor  receiving  what  purports  to  be  a  deed  in  fee,  becomes 
the  owner  of  the  equity  of  redemption ;  and  being  a  necessary 
party  in  foreclosure  proceedings,  is  not  concluded  by  such  pro- 
ceedings in  which  he  is  not  joined,  but  remains  the  owner,  en- 
titled to  rents  and  profits,  unless  the  mortgage  pledged  the 
same  for  payment  of  the  debts.  Greenwood  Loan  &  Guarantee 
Ass'n.  V.  Childs,  67  S.  C  251,  45  S.  E.  167.  The  ultimate 
grantees  of  the  equity  of  redemption  of  part  of  the  premises 
conveyed  by  a  mortgage  are  necessary  parties  in  a  foreclosure 
proceeding,  and  are  allowed  the  same  defences  which  could 
have  been  availed  of  by  the  mortgagor,  their  source  of  title ; 
and  it  is  their  right  to  insist  that  the  creditor  shall  pursue  his 
remedy  against  the  remainder  of  the  mortgaged  premises  be- 
fore having  recourse  to  the  part  covered  by  the  conveyance  to 
themselves.  Stancill  v.  Spain  et.  al.  133  N.  C.  76,  45  S.  E. 
466. 

Title  paramount.  One  who  claims  title  paramount 
to  that  of  mortgagor  and  mortgagee  to  the  real  estate 
covered  by  the  mortgage  cannot  be  made  a  party  defend- 
ant to  the  action  to  foreclose,  and  his  paramount  title  therein  be 
litigated  without  his  consent.  Tinsley  v.  Atlantic  Mines  Co. 
(Col.  1904),  77  Pac.  12. 

A  mere  contract  creditor,  and  it  is  immaterial  that  the 
contract  was  to  furnish  light  and  heat,  of  a  corporation  has  no 
ri^t  to  interfere  in  proceedings  to  foreclose  a  trust  deed  se- 
curing bonds.  Wightman  v.  Evanston  Yargyan  Co.  (111.  1905), 
75  N.  E.  Rep.  502.  An  unsecured  creditor  cannot  dispute,  in 
foreclosure  proceedings,  the  validity  of  a  real  estate  mortgagt 
given  by  the  debtor  to  another  creditor.  Chicago  BIdg.  &  Mfg, 
Co.  V.  I.  A.  Taylor  Banking  Co.  (Kan.  1904),  78  Pac.  808. 


Sec.  417.    Defenses  to  foreclosure  proceedings. 

Claim  of  adverse  possession.  If  a  defendant,  in  an  action 
for  foreclosure,  files  an  answer  consisting  of  a  general  denial 
and  an  allegation  that  he  has  been  in  adverse  possession  of  the 
mortgaged  premises  for  ten  years,  the  answer  is  equivalent  to 
a  disclaimer,  and  such  defendant  cannot  appeal  from  a  decree 


§  417  MORTGAGES  602 

of  foreclosure  and  sale  barring  all  the  defendants.  Rock  v. 
Huflf  (Neb.  1905),  102  N.  W.  Rep.  267. 

Fraud,  In  an  action  to  foreclose  a  building  and  loan 
association  mortgage,  there  is  a  good  defence  where  the  mort- 
gagee proves  that  the  authorized  agent  of  the  association  fraud- 
ulently and  falsely  represented  that  a  certain  number  of  month- 
ly payments  would  pay  up  the  loan  and  that  the  mortgagee  had 
relied  upon  such  representation  and  had  made  the  number  of 
payments  stated  by  the  agent  as  necessary.  Guaranty  Saving 
and  Loan  Ass'n.  v.  Simko  (Ind.  App.  1904),  71  N.  E.  Rep. 
906. 

Tender.  Where  the  mortgagor  offers  to  pay  whatever 
is  due  before  an  action  to  foreclose  is  begun  and  pays  into  court 
the  amount  due  after  suit  is  begun,  it  should  be  dismissed  as 
the  courts  have  inherent  power  to  protect  themselves  against 
fictitious  and  futile  litigation.  Williams  v.  Williams,  117  Wis» 
125,  94  N.  W.  25. 

Alteration.  Where  an  action  on  a  note  and  mortgage 
is  defended  on  the  ground  that  the  place  of  payment  was  al- 
tered after  execution,  but  evidence  tends  to  show  it  was  done 
before,  the  defendant  must  establish  both  by  pleading  and 
proof  that  it  was  without  his  consent.  Hodge  v.  Scott  (Neb.. 
1901),  95  N.  W.  837. 

Payment.  Upon  a  plea  of  payment  of  the  note  in  fore- 
closure proceedings,  the  burden  of  proof  is,  of  course,  on  the 
defendants  to  establish  such  plea.  Tisdale  et.  al.  v.  Mallett  et. 
al.  (Ark.  1904),  84  S.  W.  481. 

Partnership.  Where  a  partnership  had  given  a  deed  of 
trust  on  all  its  property  to  secure  a  debt  partly  of  the  firm  and 
partly  of  the  individual  debts  of  one  partner,  it  was  held  that 
at  the  suit  of  another  firm  creditor  foreclosure  should  be  en- 
joined until  "the  deed  of  trust"  is  "purged  of  all  items  of  the 
individual  indebtedness  of"  the  partner.  George  v.  Derby 
Lumber  Co.,  81  Miss.  725,  33  South.  496. 

Prior  proceedings.  Under  Civ.  Code  Proc,  §§  165,  168,. 
an  objection  to  foreclosure  proceedings  on  the  ground  of  pen- 
dency of  another  action  for  the  same  cause  between  the  same 
parties,  must  be  raised  by  answer  or  demurrer  and  will  be  held 
to  be  waived  where  though  originally  included  in  the  answer,, 
it  was  subsequently  stricken  out  therefrom  upon  defendant's 
own  motion.  Kiddell  et.  al.  v.  Bristow  et.  al.,  67  S.  C.  175,  45 
S.  E.  174.     If  land  is  subject  to  several  mortgages  and,  in  pro- 
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ceedings  to  foreclose  the  first  mortgage,  the  junior  mortgagees 
are  made  parties  but  not  the  mortgagor,  and,  after  foreclosure, 
the  second  mortgagee  buys  out  the  interest  of  the  first  mort- 
gagee, the  mortgagor  cannot  set  up  the  fact  that  he  was  not 
made  a  party  to  the  former  proceedings,  in  a  suit  brought  by 
the  second  mortgagee  to  foreclose  both  the  first  and  the  second 
mortgages  as  against  the  mortgagor,  as  the  former  proceed- 
ings do  not  bar  the  junior  mortgages.  Walsh  v.  Robinson,  135 
Mich.  16,  97  N.  W.  Rep.  55. 

Under  2  Ballinger's  Ann.  Code  &  St.,  §  48880,  mere  neg- 
lect to  pay  taxes  is  not  sufficient  cause  for  relief  against  a  judg- 
ment foreclosure.     Williams  v.  Pittoch,  35  Wash.  271,  jy  P. 

.385. 

The  court  will  not  enjoin  the  foreclosure  of  a  purchase 
money  mortgage  of  $35,000  upon  20,000  acres  of  land  because 
of  the  mortgagor's  right  to  a  $10  rebate  because  of  the  failure 
of  title  to  five  acres,  especially  when  the  mortgagee  admits  and 
oflFers  to  accord  the  right.  Sidney  Land  and  Colony  Co.  v.  Mil- 
ner  C.  &  F.  Lumber  Co.,  138  Ala.  185,  35  South.  48. 

Sec.  418.  Usury  as  a  defense  to  foreclosure  proceed- 
ings. 

What  is  usurious.  Where  a  mortgage  provides  for  the 
highest  legal  rate  of  interest  and  in  addition  requires  debtor  to 
pay  taxes,  it  is  not  usurious  for  the  requirement  to  pay  taxes 
is  void  under  Idaho  Rev.  St.  1887,  §  1425.  First  Nat.  Bank 
V.  Glenn  (Idaho  1904),  77  P.  623.  Where  a  mortgage  is 
usurious  because  it  requires  the  mortgagor  to  pay  the  tax  upon 
the  interest  of  the  mortgagee,  a  purchaser  from  the  mortgagor 
who  redeems  from  a  prior  foreclosure  cannot  recover  the  in- 
terest from  the  mortgagee  as  he  cannot  set  up  the  taint  of 
usury.    Matthews  v.  Ormerd,  140  Cal.  475,  74  P.  136. 

A  provision  in  a  mortgage  given  to  secure  notes  falling 
due  at  intervals  that,  if  default  is  made  in  paying  any  of  the 
notes,  either  as  to  principal  or  as  to  interest,  then  the  whole 
sum,  both  principal  and  interest,  shall  at  once  become  due,  does 
not  constitute  a  contract  for  the  payment  of  usurious  interest. 
Goodale  v.  Wallace  (S.  D.  1905),  103  N.  W.  Rep.  651.    When 
the  account  to  secure  which  a  mortgage  was  given  by  a  third 
party  "was  to  be  balanced  at  the  end  of  every  month,  and  the 
interest  on  the  daily  balance  due  from  them  charged  with  in- 
terest,*' it  was  held  that  the  contract  was  not  void  for  usury  and 
the  mortgage  was  foreclosed.     Hill,  C.  J.,  dissented.     First 
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National  Bank  v.  Waddell  (Ark.  1905),  85  S.  W.  418.  Action 
to  cancel  two  mortgages  as  usurious,  held,  that  the  finding  and 
decision  of  the  trial  court,  that  the  transaction  was  a  purchase 
and  sale  of  land,  and  not  usurious,  was  not  sustained  by  the 
evidence.  Hagan  v.  Barnes,  92  Minn.  128,  99  N.  W.  415. 
It  was  held  that  although  a  mortgage  was  on  its  face  not  void 
for  usury  within  the  Statutes  of  Texas  limiting  the  amount  of 
interest  to  10  per  cent.,  still  the  finding  of  the  lower  Court  on 
the  evidence  that  the  parties  in  fact  intended  that  a  larger 
amount  should  be  paid,  was  correct.  Norris  v.  W.  C.  Belcher 
Land  Mortg.  Co.  (Tex.  1904),  82  S.  W.  500. 

Amount  recoverable.  If,  in  forclosure  proceedings, 
the  master  finds  that  part  of  the  interest  due  is  usurious,  only 
the  principal  sum  will  be  decreed  to  be  due.  Ch.  4022,  p.  51 
Laws  of  Fla.,  Acts  of  1891.  Lyle  v.  Winn  (Fla.  1903),  34 
South.  158.  If  a  mortgage  is  given  to  a  national  bank  to  se- 
cure notes  tainted  with  usury,  the  amount  of  recovery  by  the 
mortgagee  is  regulated  by  the  United  States  laws  regarding 
usurious  contracts  of  National  banks.  First  Nat'l.  Bank  v. 
McCarthy  (S.  D.  1904),  100  N.  W.  Rep.  14.  See  the  opinion 
for  a  discussion  of  the  rights  of  the  parties  to  such  a  mortgage. 
It  was  held  that  the  grantor  under  a  deed  of  trust  given  as  se- 
curity for  an  usurious  debt  may,  after  giving  a  third  party  a 
general  warranty  deed,  bring  a  bill  in  equity  and  enjoin  the 
sale  under  the  deed  of  trust.  "Though  he  has  not  title  to  the 
land,  nor  any  sort  of  claim  upon  it,  there  is  a  liability  upon  him 
in  respect  to  it  *  *  *  from  wliich  he  can  only  relieve  him- 
self by  paying  the  debt  or  demonstrating  its  invalidity  or  non- 
existence." Rorer  v.  Holston  Nat.  Bldg.  &  Loan  Ass'n.,  55 
W.  Va.  255,  46  S.  E.  1018. 

Pleading.  In  a  suit  by  a  building  and  loan  associaticn 
to  enforce  a  sale  to  satisfy  its  claim  of  land  conveyed  to  it  by  a 
subscriber  in  trust,  an  answer  merely  stating  the  amount  of  in- 
terest, premium  and  dues  paid  under  the  contract,  though  such 
sums  were  large  in  proportion  to  the  amount  of  the  debt,  does 
not  properly  raise  the  defence  of  usury.  (As  to  pleading  of 
usury  as  a  defense,  see  Code  1899,  c.  96,  §  6).  Washington 
Nat.  Building  &  Loan  Ass'n.  v.  Westfall  et.  al.  (W.  Va.  1904), 
47  S.  E.  74. 

Sec.  419.  Foreclosure — Limitations  to  action  and  to 
sales  under  a  power. 

Sec.  2449  of  the  Civil  Code  of  S.  Car.  prescribing  that 
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liens  on  real  estate  shall  be  of  no  force  after  20  years  is 
amended  by  S.  Car.  Stat,  of  1903,  No.  57.  Sec.  2449  of  the 
Code,  as  amended  by  Stat.  No.  57  of  1903,  prescribing  that 
liens  on  real  estate  shall  be  of  no  force  after  20  years,  is 
amended  by  Stat,  of  1904,  No.  222. 

Action  barred  on  note.  The  fact  that  a  note  is  still 
enforcible  against  the  representatives  of  a  deceased  mortgagor 
does  not  remove  the  bar  of  the  statute  of  limitations  protecting 
co-mortgagors  against  whom  the  note  is  barred.  Hibemia 
Savings  and  Loan  Society  v.  Boland  (Cal.  1904),  79  Pac.  365. 
Limitation  Act,  §  11  (Hurd's  Rev.  St.  1901,  p.  1163),  limiting 
the  right  of  action  to  foreclose  mortgages,  must  be  construed 
with  Section  16  limiting  actions  on  notes,  and  does  not  bar  fore- 
closure action  until  after  action  on  the  mortgage  note  is  barred. 
Kraft  V.  Holzman,  206  111.  548,  69  N.  E.  Rep.  574.  A  mort- 
gage which  a  surety  has  executed  on  his  own  land  to  secure 
the  principal's  note  may  in  North  Carolina  be  forclosed  within 
ten  years,  though  an  action  on  the  note  against  the  surety  in 
personam  would  be  barred  after  three  years.  Miller  v.  Coxe 
et.  al.,  133  N.  C.  578,  45  S.  E.  940.  Because  the  debt  secured 
by  a  mortgage  is  barred  by  the  statute  of  limitations  in  six 
years  the  right  to  foreclose  the  mortgage  is  not  lost,  for  fore-  ^ 

closure  may  be  had  during  a  period  of  ten  years.     Satterlund  JJ 

V.  Heal,  12  N.  D.  122,  95  N.  W.  518.  ' 

Where  a  note  is  barred  by  the  statute  of  limitations  there  J 

can  be  no  foreclosure  of  the  mortgage    lien.     Stone    v.  Mc-  ft 

Gregor  (Texas  1905),  87  S.  W.  336.  *^ 

Laches.     A    mortgagee    has    an    absolute    right    to   an  1^ 

eflFectual  foreclosure  by  an  action  begun  at  any  time  within  p 

four  years  after  his  right  to  foreclose  arose  irrespective  of  I 

laches  or  delay.  Ludwig  v.  Murphy,  143  Cal.  473,  77  Pac. 
ISO. 

ScUe  under  power.  It  was  held  that  the  statute  of  limi- 
tations does  not  apply  to  a  sale  by  a  mortgagee  under  a  power 
of  sale.  "Such  a  proceeding  is  merely  the  act  of  the  mortgagee 
exercising  the  power  of  sale  given  him  by  the  mortgagor.  In 
no  sense  is  it  a  suit  in  any  court,  and  all  the  definitions  of  that 
word  require  it  to  be  a  proceeding  in  some  court."  Cone  v. 
Hyatt,  132  N.  C.  810,  44  S.  E.  678.  A  proceeding  to  sell 
mortgaged  land  under  a  power  contained  in  the  mortgage  is 
not  a  suit  in  an  action  to  foreclose  and  hence  not  barred  by  the 
Statute  of  Limitations  relating  to  such  actions.   Miller  v.  Coxe 
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et.  al.,  133  N.  C.  578,  45  S.  E.  940.  N.  D.  Rev.  Codes,  1899, 
§  5200,  sub-div.  2,  limiting  to  ten  years  the  time  for  commenc- 
ing an  action  to  foreclose  a  real  estate  mortgage,  had  no  appli- 
cation to  a  proceeding  to  foreclose  by  advertisement,  before 
the  amendment  of  that  section  by  Ch.  120,  p.  152,  Laws  1901, 
and  the  time  that  had  run  since  the  accrual  of  the  right  to  fore- 
close by  advertisement  before  the  taking  effect  of  Ch.  120,  p. 
152,  Laws  1901,  is  not  to  be  computed  as  part  of  the  time 
limited  by  that  amendatory  act  for  commencing  a  proceeding 
to  foreclose  by  advertisement.  Clark  v.  Beck  (N.  D.  1905), 
103  N.  W.  Rep.  755.  A  proceeding  to  forclose  a  mortgage 
bv  advertisement  is  not  an  action,  and  the  right  to  foreclose  in 
this  manner  is  not  barred  by  the  statute  of  limitations,  even 
though  the  right  to  foreclose  by  action  is  barred ;  there  is  no 
limitation  on  the  time  when  a  mortgage  may  be  foreclosed  by 
advertisement,  unless  the  mortgagee  has  been  guilty  of  such 
laches  as  to  constitute  an  equitable  defence.  Stevens  v.  Os- 
good, (S.  D.  1904),  100  N.  W.  Rep.  161.  The  time  within 
wliich  the  power  of  sale  conferred  in  mortgages  and  deeds 
of  trust  may  be  exercised  is  fixed  by  Tex.  Laws  of  1905, 
Ch.  138.  Sec.  2935,  Va.  Code,  1887,  prescribing  the  period  of 
limitation  for  the  enforcement  of  deeds  of  trust  and  mortgages, 
is  amended  by  Va.  Acts  of  1904,  Ch.  158. 

Payments,  The  statute  of  limitations  upon  a  mortgage 
note  which  has  been  sold  is  not  prevented  from  running  as 
against  the  original  mortgagor  by  payments  of  interest  by  the 
mortgagor's  grantee  who  assumed  the  incumbrance,  the  parties 
not  being  joint  promissors,  nor  by  the  fact  that  the  trustee 
credited  upon  the  note  the  proceeds  of  the  foreclosure  sale,  such 
payment  being  involuntary.  Regan  v.  Williams,  (Mo.  1905), 
84  S.  W.  959. 

Absence.  An  action  to  foreclose  a  mortgage  on  real 
estate  is  an  action  in  personam,  and  is,  therefore,  subject 
to  g  5210,  N.  D.  Rev.  Codes  1899,  providing  that  if  when 
a  cause  for  action  shall  accrue  against  any  person,  he  shall 
l>e  out  of  the  state,  the  statute  of  limitations  shall  not  be- 
^\n  to  run  until  he  returns.  The  statute  of  limitations,  as 
applied  to  an  action  to  foreclose  a  mortgage,  is  not  tolled 
by  the  absence  from  the  state  of  the  mortgagor  and  debtor, 
if  he  has,  before  the  date  set  for  payment  of  the  debt  se- 
cured, parted  with  all  title  and  interest  in  the  mortgaged 
premises.    The  action  to  foreclose,  in  such  a  case,  accrues 
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against  the  person  who  is  owner  of  the  equity  of  redemp- 
tion at  the  time  the  debt  becomes  due,  and  the  statute  be- 
gins to  run  against  the  right  of  foreclosure  as  soon  as  the 
debt  becomes  due,  if  the  grantee  of  the  equity  is  within 
the  state,  even  though  the  original  mortgagor  remains  out 
of  the  state  permanently,  so  that  he  cannot,  as  to  the  debt, 
take  advantage  of  the  limitation.  Colonial  &  U.  S.  Mortg. 
Co.  V.  Northwest  Thresher  Co.  (N.  D.  1905),  103  N.  W. 
Rep.  915.  See  the  majority  opinion,  by  Engerud,  J.,  and 
the  dissenting  opinion  of  Young,  J.,  for  an  extensive  colla- 
tion and  examination  of  the  authorities.  In  Colonial  &  U. 
S.  Mortg.  Co.  V.  Flemington,  N.  D.,  (103  N.  W.  Rep.  929), 
the  same  principle  is  applied  to  a  case  in  which  a  mort- 
gagor died. before  the  mortgage  debt  became  due,  leaving 
the  property  to  four  heirs,  only  one  of  whom  was  a  resi- 
dent of  the  state  where  the  property  was  situated ;  no  ad- 
ministrator was  ever  appointed.  It  is  held  that  the  action 
to  foreclose,  not  having  been  brought  within  the  period 
limited  by  the  statute,  is  barred  as  to  one  undivided  fourth 
of  the  land,  but  not  as  to  the  remainder. 

Death  of  mortgagor,  A  proceeding  to  foreclose  a  mort- 
gage is  barred  by  the  general  statute  of  limitations  not- 
withstanding the  death  of  the  mortgagor  and  cannot  be 
brought  after  the  expiration  of  that  time  limited  although 
it  is  brought  within  the  time  limited  for  suits  against  ex- 
ecutors or  administrators  as  the  proceeding  is  one  which 
can  be  carried  on  against  the  heirs  without  the  appoint- 
ment of  an*  executor  or  administrator.  Gleason  v.  Haw- 
kins, 32  Wash.  464,  73  P.  533.  Transfers  and  mortgages  of 
interests  in  decedent's  estates  are  regulated  by  N.  Y.  Laws 
of  1904,  Ch.  692.  Mo.  Rev.  St.  1899,  §  4276,  refers  to  the 
general  statute  of  limitations  and  not  to  the  rule  that  all 
demands  against  the  estate  of  a  decedent  are  barred  unless 
presented  to  the  administrator  within  two  years.  Cowan 
v.  Mueller,  176  Mo.  192,  75  S.  W.  Rep.  606. 

Waiver  of  proznsion  that  debt  is  due  on  non-payment  of 
interest.  A  provision  in  a  mortgage  that  it  shall  become  due 
upon  failure  to  pay  the  installments  of  interest  as  they  ma- 
ture is  a  provision  for  the  benefit  of  the  mortgagee  that 
can  be  waived  by  liens  so  that  the  statute  of  limitations 
will  not  begin  to  run  against  the  mortgagee  until  the  mort- 
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gage  principal  falls  due.      White    v.    McMillan    (Wash. 
1905),  79  Pac.  495. 

Where  a  mortgage  sale  was  invalid  because  of  an  im- 
proper notice,  the  mortgage  can  not  later  be  foreclosed 
after  the  mortgage  note  is  barred  by  the  statute  of  limita- 
tions.   Ford  V.  Nesbitt,  72  Ark.  267,  79  S.  W.  793. 

Sec.  420.  Judgment  on  foreclosure  proceedings — 
Force  and  effect — ^Appeal. 

On  whom  binding.  Sec.  58  of  "An  act  respecting  the 
court  of  chancery,"  approved  Apl.  3,  1902,  is  so  amended  as 
to  make  decrees  of  foreclosure  binding  on  owners  of  unre- 
corded mortgages  by  N.  J.  Laws  of  1903,  Ch.  199.  It  was 
held  that  a  man  convicted  of  murder  in  the  first  degree 
and  sentenced  to  death  is  not  rendered  incapable  of  man- 
aging his  property  and  a  judgment  in  foreclosure  rendered 
against  him  before  his  imprisonment  does  not  become  dor- 
mant. The  later  sale  and  sheriff's  deed  are  valid.  Gray  v. 
Stewart  (Kan.  1904),  78  Pac.  852.  Where  a  subsequent 
mortgagee  names  a  prior  mortgagee  and  the  mortgagor  as 
defendants  in  a  foreclosure  suit  and  obtains  a  decree  of 
foreclosure  on  bill  being  taken  as  confessed  such  decree 
does  not  affect  the  prior  mortgagees'  rights  under  a  supe- 
rior mortgage.    Dwinell  v.  Holt  (Vt.  1903),  56  Atl.  99. 

Title  passed.  A  foreclosure  sale  of  property  under  a 
mortgage  carries  the  title  to  the  purchaser  subject  to  the 
lien  of  judgments  entered  against  the  mortgagor  prior  to 
giving  of  the  mortgage.  Fidelity  Bldg.,  Loan  &  Invest- 
ment Co.  V.  Lash  et.  al.  (N.  C.  1904),  47  S.  E.  479.  "A  fore- 
closure decree,  and  sale  thereunder,  carry  all  the  interest 
both  of  the  mortgagor  and  mortgagee  at  the  time  the  mort- 
gage was  executed  and  a  quit  claim  deed  by  a  wife  of  a 
mortgagor  who  has  joined  in  the  mortgage  executed 
after  foreclosure  passes  no  interest  to  the  grantee.  Hill 
V.  Danton  (Ark.  1905),  86  S.  W.  402.  A  purchaser  at  a 
jiidicial  foreclosure  sale  of  a  mortgage  takes  only  what  is 
there  sold  and  is  bound  by  the  construction  of  the  deed 
made  in  the  judgment.  For  the  construction  of  a  deed 
conveying  mineral  rights  and  authorizing  the  grantee  to 
use  any  timber  on  the  land  for  other  works  than  a  railroad 
necessary  in  the  development  of  the  mining  property,  see 
Duncan  v.  American  Standard  Asphalt  Co.  (Ky.  1904),  83 
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S.  W.  124.  It  was  held  error  for  the  court  in  a  bill  for  fore- 
closure of  a  mortgage  lien  to  pass  an  order  for  a  sale  before 
entry  of  judgment  of  foreclosure  as  the  only  power  the 
court  would  have  would  be  to  appoint  a  receiver.  Tifton 
V.  Harris  (Ky.  1905),  87  S.  W.  1078. 

Appeal.  Where  a  decree  in  foreclosure  proceedings 
decided  the  question  of  "the  right  to  redeem,  *  *  *  the 
sum  to  be  paid  therefor,  and  the  costs  and  disbursements,'' 
it  was  held  that  it  "determines  the  rights  of  the  parties  *  * 
*  and  is  therefore  final  and  appealable."  Marquam  v.  Ross, 
(Oregon  1904),  78  Pac.  698.  A  decree  that  a  mortgagee  is  en- 
titled to  relief  and  ordering  the  register  to  hold  a  reference 
to  ascertain  and  report  the  amount  due  and  a  reasonable  attor- 
ney's fee,  is  a  final  decree  and  cannot  be  assigned  as  an  error 
in  an  appeal  from  the  decree  of  confirmation  of  the  register's 
report,  which  was  not  brought  within  12  months  after  entry 
of  such  final  decree.  Kirkland  v.  Mills,  138  Ala.  192,  35  So. 
41.  •• 

Collateral  attack.     A  judgment  involving  an  erroneous  *l 

decision  as  to  whether  mortgaged  property  was  homestead 
property  at  the  time  the  mortgage  was  given  and  whether  or  u 

not  the  mortgage  expressed  the  joint  consent  of  husband  and  m 

wife  is  not  open  to  a  collateral  attack  but  is  binding  upon  the 
parties  and  their  privies  until  corrected  in  a  direct  proceeding 
for  that  purpose.  Clevenger  v.  Figley,  68  Kan.  699,  75  P. 
looi. 


Sec.   421.    Personal  and  deficiency  judgment  on  fore-  ** 

closure  of  mortgages.  3^ 

A  money  decree  can  be  rendered  by  a  court  of  equity 
in  foreclosure  proceedings  but  only  for  the  balance  due 
after  a  sale  of  the  property  has  failed  to  produce 
the  f  uU  amount  found  due.  Bouton  v.  Cameron,  205  111.  58, 
68  N.  E.  Rep.  800.  Neb.  Code  Civ.  Proc.  §  847  as  it  stood  in 
the  year  1897  relating  to  deficiency  judgments  construed. 
Crary  v.  Buck  (Neb.  1901),  95  N.  W.  839.  Nebraska  Sess. 
Laws,  1897,  Ch.  95,  §  378,  the  deficiency  judgment  law.  Held 
constitutional.  Burrows  v.  Vanderbergh  (Neb.  1903),  95 
N.  W.  57.  Neb.  Laws,  1897,  p.  378,  Ch.  95,  construed  and 
applied — deficiency  judgments  against  defendants  in  foreclos- 
use  proceedings.  Daniels  v.  Mutual  Benefit  Ins.  Co.,  (Neb. 
1905),  102  N.  W.  Rep.  458.    N.  J.  P.  L.  1881,  p.  184,  provid- 
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ing  for  deficiency  judgments  in  foreclosure  proceedings  held 
not  to  apply  where  the  mortgage  is  void  for  want  of  title  in  the 
mortgagor  as  appears  from  the  provisions  for  redemption. 
Pruden  v.  Savage,  70  N.  J.  L.  22,  56  Atl.  690.  §§  3154,  3155, 
3156,  3162,  Wis.  Rev.  St.  1898,  construed  and  applied — con- 
clusiveness of  deficiency  judgments  in  foreclosure  proceedings. 
Perelesv.  Leiser,  (Wis.  1904),  loi  N.  W.  Rep.  413.  Where 
a  wife  joined  with  her  husband  in  a  note  given  for  money 
borrowed  for  use  in  his  business  and  executed  a  mortgage 
on  land  which  was  her  separate  property  to  secure  the  note, 
it  was  held  in  Wisconsin  that  she  was  not  under  personal 
liability  to  make  good  any  deficiency  that  might  arise  upon  a 
sale  of  the  premises  on  foreclosure.  Loizeaux  v.  Fremder, 
(Wis.  1904),  loi  N.  W.  Rep.  423. 

Where  a  defendant  in  a  suit  to  foreclose  a  mortgage 
appeared  in  the  action  immediately  after  sale  on  foreclo- 
sure judgment,  and  moved  that  an  order  for  a  deficiency 
judgment  be  set  aside  on  the  ground  of  no  personal  liabil- 
ity, he  may  appeal  from  a  part  of  the  judgment  for  defi- 
ciency although  the  court  awarded  such  deficiency  judg- 
ment on  the  basis  of  a  sheriff's  report.  Pereles  v.  Leiser, 
119  Wis.  347,  96  N.  W.  799. 

Sec.  422.    Rights  of  junior  incumbrances  on  foreclosure 
— ^Judgment  creditor — Priorities.    For  a  case  involving  sev- 
eral incumbrances  and  their  relative  rights  on  foreclosure 
proceedings  by  a  second  mortgagee,  see  Raymond  v.  White- 
house  et.  al.,  119  Iowa  132,  93  N.  W.  292.    Where  a  decree 
of  foreclosure  on  behalf  of  a  plaintiff  and  cross-petitioners 
fixes  the  amount  and  priorities  of  a  number  of  liens,   a 
purchaser,  upon  sale  and  confirmation  of  such  decree,  takes 
free  of  the  liens  though  the  money  realized  at  the   sale 
may  be  inadequate  to  satisfy  the  junior  liens.    O'Brien  v. 
Kluver  (Neb.  1903),  95  N.  W.  595.     It  was  held  that  ^a 
subsequent  lienor  or  holder  of  the  equity  of  redemption, 
after  foreclosure  against  the  original  mortgagor,  can  only 
claim  the  right  to  redeem  when  he  has  been  omitted  from 
the    foreclosure    suit."      Dickinson    v.    Duckworth     (Ark. 
1905),  85  S.  W.  84.     In  a  bill  to  enforce  a  marshalling^  of 
assets  it  was  held  that  the  plaintiff  must  show  that   "he 
himself  will  receive  a  benefit  from  the  proceeding,  and  that 
the  senior  lienors  will  not  be  materially  prejudiced  thereby. 
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When,  therefore,  the  value  of  the  land  is  $7,700  and  the 
mortgages  thereon  aggregate  $8,000.00,  a  subsequent  pur- 
chaser with  full  notice  of  the  prior  incumbrances,  cannot 
maintain  such  a  bill."  Gibson  v.  Honnett,  'jt,  Ark.  412, 
82  S.  W.  838.  After  the  foreclosure  of  a  first  mortgage, 
the  balance  of  proceeds  from  the  sale,  as  between  a  second 
mortgagee  and  an  attaching  creditor  of  the  mortgagor 
stands  in  the  place  of  the  equity  of  redemption,  upon  which 
the  second  mortgagee  had  a  lien,  and  therefore  belongs  to 
the  latter.  Jackson  v.  Coffman,  no  Tenn.  271,  75  S.  W. 
Rep.  718. 

Given  a  mortgage  lien  with  two  successive  in- 
ferior judgment  liens  on  land,  a  sheriff's  sale  and  deed 
under  execution  issued  on  the  senior  judgment  extinguish 
the  junior  judgment  holder's  right  to  redeem  from  a  sub- 
sequent sale  under  the  mortgage.  Francestown  Savings 
Bank  v.  Silver  et.  al.,  122  Iowa  685,  98  N.  W.  498.  A-junior 
incumbrancer  may,  without  consent  of  mortgagor,  fortify 
his  own  security  by  paying  the  sum  due  on  the  prior  in- 
cumbrance and  be  subrogated  to  the  latter's  lien,  not  being 
required  to  await  foreclosure  proceedings  by  the  prior  lien- 
holder.  Bowen  v.  Gillett,  122  Iowa  448,  98  N.  W.  273. 
The  grantee  of  a  mortgagor's  title,  whose  conveyance  is 
executed  after  a  foreclosure  sale  and  during  the  statutory 
period  of  redemption  may  redeem  from  the  sale  and 
thereby  acquire  a  title  freed  from  the  claims  of  junior  lien- 
holders  who  have  been  made  parties  to  the  proceeding  and 
have  failed  to  redeem  within  the  time  prescribed  therefor. 
Cooper  V.  Maurer,  122  Iowa  321,  98  N.  W.  124.  A  second 
mortgagee  in  a  suit  to  foreclose  by  the  first  mortgagee  may 
apply  to  be  made  a  party  and  the  court  may  then  order 
the  surplus,  if  any,  after  sale  to  be  deposited  in  the  regis- 
try, and  upon  the  deposit  of  such  surplus  the  second  mort- 
gagee may  intervene  and  have  his  right  thereto  adjudi- 
cated, but  he  cannot  have  such  relief  by  merely  setting  up 
a  claim  therefor  in  his  answer  to  the  original  bill.  Jackson 
V.  Dutton  (Fla.  1903),  35  So.  74. 

Judgment  creditor.  Where  a  deed,  absolute  in  form,  is 
given  under  a  parol  contract  to  secure  both  present ,  and 
future  indebtedness,  a  judgment  creditor  of  the  grantor 
stands  in  the  same  position  as  the  grantor,  so  far  as  the 
right  to  contest  the  amount  secured  by  the  deed  is  con- 
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cerned.    Merchants'  State  Bank  v.  Tuffs  (N.  D.  1905),  103 
N.  W.  Rep.  760. 

A  decree  of  strict  foreclosure  will  not  lie  in  favor  of 
a  mortgagee  in  possession  against  a  grantee  of  the  mort- 
gagee whose  deed  was  recorded  prior  to  the  mortgagee's 
possession.  South  Omaha  Sav,  Bank  v.  Levy  (Neb.  1901), 
95  N.  W.  603. 

Sec.  423.    Marshalling  securities.    Where  a,  mortgage 

h'  ^^^  covered  two  parcels  belonging  to  two  parties  one  of  whom 

paid  the  other  on  account  of  the  loan,  the  party  so  paying 
has  a  right  upon  foreclosure  -to  have  the  other's  land  pro- 
ceeded against  and  sold  first  to  pay  the  indebtedness. 
Blackwell  v.  British-Americcan  Loan  Co.,  S.'  C.  105,  43  S. 
E.  395.  In  an  action  brought  to  have  a  deed,  absolute  in 
form,  declared  to  be  a  mortgage  and  to  have  such  mort- 
gage foreclosed,  in  which  judgment  creditors  of  the  gran- 
tor are  made  defendants,  and  in  which  it  appears  that  the 
grantee  in  the  deed  has  other  security  for  his  indebtedness  be- 
side the  deed,  and  that  the  judgment  creditors  have  liens  on 
the  land  only,  a  court  of  equity  will  compel  the  grantee  to  ex- 
haust his  security  in  the  property  not  covered  by  the  judgment 
lien  before  coming  against*  the  land  to  which  such  lien  at- 
taches. Merchants'  State  Bank  v.  Tufts  (N.  D.  1905),  103 
N,  W.  Rep.  103.  The  holder  of  notes  given  by  a  mortgagor 
in  payment  of  one  of  three  tracts  of  land  enbraced  in  the  mort- 
gage can  not  require  the  mortgagee  to  resort  first  to  the  other 
two  tracts  for  payment  after  they  have  been  sold  by  the  mort- 
gagor. Griffin  v.  Gingell,  (Ky.  1904),  79  S.  W.  784.  Where 
one  sells  land  and  takes  a  mortgage  on  other  land  as  an  addi- 
tional security  for  the  payment  of  the  purchase  price,  he  must 
as  against  a  junior  lien  holder  upon  the  mortgaged  land,  look 
to  the  estate  sold  by  him  for  his  payment,  before  proceeding 
against  the  mortgaged  property.  Griffin  v.  Gingell,  (Ky. 
1904),  79  S.  W.  284.  Where  a  mortgagor  grants  a  right  of 
way  over  the  mortgaged  property  to  a  water  company  and  the 
mortMgee  subsequently  releases  a  part  of  the  premises  from 
the  operation  of  the  mortgage  the  water  company  upon  fore- 
closure is  entitled  to  have  that  part  of  the  property  not  covered 
by  their  right  of  way  sold  first.  Merced  Security  Sav.  Bank 
V.  Simon,  141  Cal.  11,  74  P.  356.  Where  an  action  was  brought 
to  foreclose  a  mortgage  covering  three  separate  parcels,  one  of 
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which  is  claimed  by  a  defendant  other  than  the  mortgagor,  and 
although  at  the  date  of  its  execution  the  mortgagor  did  have 
some  interest  in  that  lot,  later  in  an  action  of  ejectment  his  in- 
terest was  declared  cancelled,  it  was  held  proper  to  sell  the 
other  two  lots  first.  Greene  v.  Healey,  (Kan.  1904),  78  Pac. 
416.  Plaintiff  bought  land  of  defendant  and  subsequently  dis- 
covered that  a  third  person  had  a  mortgage  on  the  same  land 
and  various  other  property.  Held — The  property  other  than 
the  land  should  be  first  sold  to  pay  the  amount  due  on  the 
mortgage.  Bagley  v.  Weaver,  72  Ark  29,  yy  S.  W.  Rep.  903. 
In  this  case  A.  after  the  entering  of  various  judgments  against 
him  entered  with  B.  in  a  mortgage  to  plaintiff  of  a  parcel  of 
land  owned  by  both  in  common,  being  part  of  a  large  lot,  and 
afterwards  mortgages  his  interest  in  an  adjacent  70- foot  strip, 
also  owned  by  him  in  common  with  B.,  but  later  set  out  to  him. 
Execution  issuing  against  him  upon  one  of  the  judgments,  his 
interest  in  the  parcel  covered  by  the  mortgage  to  plaintiff  was 
sold,  a  homestead  being  given  him  in  the  70-foot  strip.  On 
foreclosure  proceedings  against  A.  &  B.  by  plaintiff,  B's  in- 
terest in  the  undivided  parcel  was  sold  and  plaintiff  was  held 
entitled  to  a  lien  on  the  homestead  property,  subject  to  prior 
liens  of  judgment  creditors,  on  the  principal  of  marshalling; 
but  the  court  refused  to  order  a  sale  of  the  homestead  till  the 
estate  terminated ;  held  error,  as  sale  thereof  should  have  been 
ordered  subject  to  the  lien  of  the  other  prior  judgments.  Held 
on  the  facts  of  the  case,  that  though  judgment  creditors 
might  have  sold  the  homestead  property,  after  the  termination 
of  the  homestead,  by  virtue  of  the  judgment  lien,  it  is  proper 
for  mortgagees  of  the  same  property  to  ask  for  a  decree  of 
sale,  all  interested  parties  being  in  court ;  and  the  administrator 
representing  creditors  is  a  necessary  party  (as  also  the  heirs 
at  law  of  the  mortgagor,  the  mortgage  not  covering  the  entire 
homestead  tract.)  Fidelity  Bldg.,  Loan  &  Investment  Co.  v, 
Lash  et.  al.,  N.  C.  1904,  47  S.  E.  479. 

Marshalling  rights  of  successive  mortgagees  against  right 
to  compensation  for  injury  to  property  by  eminent  domain, 
see  Bates  v.  Boston  Elevated  R.,  187  Mass.  328,  72  N.  E. 
R.  1017. 
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Sec.  424.  Appointment  of  receiver  in  foreclosure  pro- 
ceedings. The  court  cannot  appoint  a  receiver  in  an  action 
to  foreclose  a  mortgage  unless  the  plaintiff  states  facts  suffi- 
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cient  to  show  that  the  premises  mortgaged  are  probably  in- 
sufficient to  pay  the  mortgage  debt  with  interest  and  costs. 
Bank  of  Woodland  v.  Stephens  (Cal.  1905),  79  Pac.  379. 
Where  in  a  foreclosure  suit  a  receiver  was  appointed  who  took 
charge  of  the  property  it  was  held  that  the  mortgagee  was  not 
liable  for  the  acts  of  the  receiver  because  the  latter  was 
the  officer  of  neither  party  but  an  officer  of  the  court,  and  in 
case  of  his  default  the  only  remedy  is  by  a  suit  on  his  official 
bond.  Robinson  vs.  Arkansas  Loan  &  Trust  Co.  (Ark.  1905), 
85  S.  W.  414.  In  foreclosure  proceeding  no  receiver  will  be 
appointed  for  homestead  property,  occupied  as  such.  Johnson 
V,  Young  (Neb.  1901)  95  N.  W.  497.  Evidence  considered 
and  held  to  warrant  the  appointment  of  a  receiver  to  take 
charge  of  mortgaged  premises  pending  foreclosure  proceed- 
ings.    Sandford  v.  Anderson   (Neb.  1903),  95  N.  W.   15)03. 

Sec.  425.  Cross-actions  by  adverse  claimants  in  fore- 
closure proceedings.  A  notice  filed  by  the  holder  of  notes 
given  by  a  mortgagor  in  payment  of  one  of  three  embraced 
in  the  mortgage,  in  the  county  clerk's  office,  that  he  had  filed 
a  cross  action  in  a  suit  against  the  mortgagor  affecting  the 
title  to  the  other  two  tracts  was  held  not  to  create  a  lis  pen- 
dens or  to  give  a  lien  on  either  of  the  other  tracts  or  to  give 
the  right  to  require  those  tracts  to  bear  the  burden  of  pay- 
ing the  mortgage.  Griffin  v.  Gingell  (Ky.  1904),  79  S.  W. 
284. 

Sec.  426.    Allowance  of  attorney's  fee  in  foreclosure. 

Ch.  Tj  of  the  Public  Laws  of  1899,  giving  a  lien  on  mort- 
gaged property  for  the  attorney's  fee  for  foreclosing  the  mort- 
gage is  amended  by  Me.  Acts  of  1903,  Ch.  117.  In  a  suit  for 
the  foreclosure  of  a  mortgage  no  attorney's  fee  will  be  allowed 
even  though  there  is  a  stipulation  for  it  in  the  mortgage  unless 
it  is  claimed  in  the  bill.    Lyle  v.  Winn  (Fla.  1903),  34  So.  158. 


Sec.  427.  Sale  under  decree  of  foreclosure — AppraisaL 
Kansas  Gen.  Stats.,  1901,  section  4915,  providing  for  the  re- 
turn of  a  writ  of  execution  within  sixty  days  from  its  date  has 
no  application  to  sales  under  a  decree  of  foreclosure  and  such 
sale  made  after  the  sixty  days  have  expired  is  valid  when  con- 
firmed by  the  court.  Norton  v.  Reardon,  87  Kan.  302,  72 
Pac.  861. 
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Appraisal.  Facts  held  not  sufficient  to  avoid  apprais- 
ment  in  the  absence  of  evidence  of  prejudice  by  reason  there- 
of. Provident  Life  &  Trust  Co.  v.  Dennis  (Neb.  1901),  95 
N.  W.  361.  Appraisers  famiHar  with  the  land  need  not  be 
upon  the  land  while  making  the  appraisement.  Cook  v. 
Moore  (Neb.  1904),  89  N.  W.  713. 

Sec.  428.  Validity  of  foreclosure  sale— Who  is  pur- 
chaser— Setting  asides — Re-sale.  Certificates  of  sale  made 
under  mortgage  powers,  executors,  judgments,  orders  and 
decrees  are  made  legal  by  Minn.  Gen.  Laws  of  1903,  Ch.  77. 

Irregularities.  An  order  confirming  a  sale  will  not  be 
reversed  for  technical  irregularities  which  ccould  not  have 
been  prejudicial  to  any  substantial  rights  of  any  of  the  parties. 
Gray  et.  al.  v.  Eurich  (Neb.  1901),  96  N.  W.  343.  Mere  ir- 
regularities  in  a  published  notice  of  a  judicial  sale  in  fore- 
closure proceeding  that  are  not  prejudicial  will  not  cause  a 
vacation  of  the  sale.  Farm  Land  Co.  v.  St.  Rayner  (Neb. 
^905)*  102  N.  W.  Rep.  610.  Under  a  decree  to  foreclose  a 
mortgage,  a  sheriff  must  sell  as  directed  by  the  decree,  or  the 
sale  is  void,  and  may  be  set  aside.  Smith  v.  Sparks,  162  Ind. 
270,  70  N.  E.  Rep.  253. 

Complaint  by  mortgagor.  The  mortgagor  cannot  com- 
plain  in  equity  that  the  purchaser  at  a  forclosure  sale  bought 
in  the  interests  of  the  mortgagee,  unless  he  tender  the  amount 
due  on  the  mortgage.  First  National  Bank  v.  Waddell  (Ark, 
^05),  85  S.  W.  418.  A  sale  by  a  trustee  foreclosing  under  a 
deed  of  trust  passes  the  legal  title  although  the  sale  be  in  vio- 
lation of  the  deed  of  trust.  Such  a  sale  is  merely  irregular, 
not  void,  and  can  only  afford  the  mortgagor  a  right  to  redeem, 
not  having  the  effect  of  reinstating  the  mortgage.  Adams  v. 
Carpenter,  187  Missouri  613,  86  S.  W.  445.  Evidence  of  lack 
of  notice,  insufficiency  of  price  and  failure  to  sell  in  parcels  held 
insufficient  to  avoid  a  foreclosure  sale.  Aukam  v.  Zantzinger, 
98  Md.  380,  56  Atl.  820.  A  mortgagor  who  acquiesces  in 
foreclosure  proceedings  for  a  long  time  and  stands  by  while 
the  mortgagee  changes  his  position  materially  may  be  es- 
topped to  assert  the  invalidity  of  the  foreclosure  proceeding. 
Shelby  v.  Bowdoin,  16  So.  Dakota  531,  94  N.  W.  416.  Where 
in  a  mortgage  foreclosure  sale  lands  other  than  homestead 
were  first  sold  for  an  inadequate  price,  thereby  casting  on  the 
homestead  an  undue  proportion  of  the  debt  the  mortgagor 
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cannot  have  the  sale  set  aside  as  he  may  redeem  the  non  ex- 
empt land  at  the  low  price  and  thus  gain  money  by  selling  it 
which  he  may  use  to  redeem  the  homestead.  Fraser  v. 
Seeley  (Kan.  1905),  79  Pac.  1081. 

Mortgagee.  Where  a  mortgagee  buys  at  foreclosure 
sale,  paying  only  a  third  of  the  mortgage  debt  and  obtaining 
a  deficiency  judgment  for  the  remainder,  he  cannot  maintain 
a  suit  to  set  aside  the  sale  for  alleged  irregularities,  if  the 
mortgagor  treats  the  sale  as  valid  and  redeems  in  the  man- 
ner provided 'by  law.  Mallar  v.  Mallarian  (Mich.  1904),  loi 
N.  W.  Rep.  548. 

Tenant.  Where  a  petitioner  to  set  aside  a  sale  under 
a  mortgage  is  a  tenant  his  petition  is  demurrable  unless  he 
offers  to  redeem.    Kebabian  v.  Shinkle  26  R.  I.  505 ;  59  Atl. 

743* 

Who  is  purchaser.  Where  at  a  mortgage  foreclosure 
sale  the  mortgagor  is  the  only  bidder  but  subsequently  the 
mortgagee  appears  and  makes  a  larger  bid  and  is  given  a  cer- 
tificate by  the  sheriff  it  was  held  upon  all  the  evidence  that  the 
sale  to  the  mortgagee  was  valid  and  the  sale  to  the  mortgagor 
invalid.  Simonton  v.  Connecticut  Mut.  Life  Ins.  Co.,  90  Minn. 
24,  95  N.  W.  451. 

Consideration.  When  property  worth  $1750  was  bid 
in  at  foreclosure  sale  for  $200.  the  mortgagor  being  absent 
from  the  sale  relying  on  the  statements  of  the  trustee  under 
the  deed  of  trust  and  having  tendered  to  the  buyer  the  $200 
a  few  days  thereafter, — it  was  held  that  the  sale  should  be  set 
aside.  Daggett  Hardware  Co.  v.  Brownlee,  186  Mo.  621,  58 
S.  W.  545.  Where  because  of  an  insufficient  description  in  a 
notice  of  sale  under  a  foreclosure  decree  the  land  brought  a 
grossly  inadequate  price,  the  sale  will  not  be  confirmed.  Cooper 
V,  Ryan,  73  Ark.  37,  83  S.  W.  328. 

Mistake  of  buyer.  Where  land  is  subject  to  two  mort- 
gages and  both  are  decreed  to  be  foreclosed  and  executions 
issued  on  the  two  decrees,  and  the  land  is  first  sold  on  the  exe- 
cution issued  on  the  decree  foreclosing  the  second  mortgage, 
the  purchaser  at  this  execution  sale  cannot  have  the  sale  set 
aside  on  the  ground  that  he  bid  the  whole  amount  of  the  execu- 
tion in  the  erroneous  belief  that,  if  he  did  so,  no  one  would  bid 
w  hen  the  land  was  offered  upon  the  other  execution.  Craw- 
ford V.  Foreman,  (la.  1905),  105  N.  W.  Rep.  1000. 

Equitable  relief.     An  owner  of  property  cannot  obtain 
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relief  in  equity  to  quiet  title  and  set  aside  foreclosure  pro- 
ceedings under  a  forged  mortgage  where  he  may  have  ob- 
tained the  same  result  on  motion  in  the  foreclosure  proceed- 
ings. Baer  v.  Higson,  26  Utah  78,  72  Pac.  i8d.  In  a  suit  to 
enjoin  a  foreclosure  sale  the  plaintiff  will  not  be  permitted  to 
set  up  the  defences  that  the  mortgage  was  of  a  homestead  and 
the  deed  hot  properly  acknowledged  since  such  defences 
should  have  been  pleaded  before  the  decree  was  entered.  Gil- 
bert V.  Provident  Life  &  Trust  Co.  (Neb.  1901),  95  N.  W, 
488.  It  was  held  that  "when  one  enters  into  possession  of  land 
under  a  deed  purporting  to  convey  legal  title,  believing  that 
his  title  is  good  in  fee,  but  which  is  nevertheless  void  by  rea- 
son  of  the  fact  that  the  power  of  sale  contained  in  the  mort- 
gage, in  pursuance  of  which  the  deed  was  executed,  was  de- 
fective and  invalid,  equity  will  refer  his  possession  to  his  deed 
purporting  to  convey  the  fee,  to  prevent  him,  in  tenderness  for  «t 

his  honest  mistake,  from  being  considered  a  trespasser."  ^  The  3 

mortgagor,  therefor,   is  not  entitled  to   "recover  possession  I 

*    *    *    under  these  circumstances     *     *     *     until  he  does  ■ 

equity  by  paying  the  amount  due  on  the  mortgage."    Cham- 
bers V.  Bookman  (South  Carolina  1903),  46  S.  E.  39.    When  B 
a  bill  in  equity  to  set  aside  a  foreclosure  of  mortgage  on  the  ^ 
ground  of  fraud  admits  that  the  land  "was  sold  in  a  strictly  I 
legal  manner,  under  a  perfectly  valid  trust  deed,  for  the  col-  *« 
lection  of  an  indebtedness  acknowledged  to  be  just,  true,  cor-  * 
rect,  and  past  due"  and  "that  complainants  were  advised  of  • 
this  sale  in  ample  time,  had  they  so  desired,  to  invoke  the  aid                           Z 
of  a  court  of  chancery  to  prevent  the  sale"  but  merely  alleges                           % 
"that  the  mortgagee  did  not  desire  to  foreclose  its  lien  at  that 
time  and  that  the  foreclosure  sale  was  the  result  of  a  con- 
spiracy between  the  substituted  trustee  and  the  appellant,  who 
was  a  junior  mortgagee  of  the  property,  it  was  held  that  the 
bill  "shows  no  cause  of  action  which  would  authorize  a  court 
of  chancery  to  set  aside  the  sale."     Weir  v.  Jones,  84  Miss. 
610,  36  S.  W.  533. 

Setting  aside  by  consent.  For  facts  which  were  held 
not  sufficient  to  show  a  setting  aside  by  consent  of  a  decree 
of  foreclosure,  see  Murray  v.  Mutual  Ben.  Life  Ins.  Co.  et. 
al.  (Neb.  1903),  93  N.  W.  207. 

Resale,  Where  the  statutory  foreclosure  of  a  mort- 
gage IS  attempted  and  the  land  is  bought  by  the  mortg:a^ee 
at  the  foreclosure  sale,  a  bill  to  foreclose  may  be  maintained 
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after  the  mortgagee  has  been  in  possession  for  several  years, 
if  it  appears  that  the  notice  of  the  first  foreclosure  sale  was 
insufficient  because  dated  more  than  six  months  before  the 
note  secured  became  due  and  because  it  fails  to  describe  the 
land,  as  the  mortgage  remains  a  valid  and  subsisting  lien  on 
the  land.  Woodruff  v.  Coffman  (Mich.  1905),  103  N.  W. 
Rep.  166).  Where  a  judgment  to  foreclose  a  mortgage  was 
void  because  of  the  failure  to  join  the  proper  parties  such 
judgment  is  no  bar  to  another  action  to  foreclose  brought  be- 
fore the  statute  of  limitations  has  run  against  it.  Ludwig  v. 
Murphy,  143  Calif.  473,  ^^  P.  150. 

Sec.  429.  Sales  in  parcels  or  in  solido.  Under  Code 
Civ.  Proc.  §  694,  providing  for  the  separate  sale  of  several 
lots  in  foreclosing  a  mortgage,  if  no  bid  is  made 
the  lots  may  be  sold  as  a  whole.  .  Anglo-California  Bank 
v.  Cerf,  142  Cal.  303,  75  Pac.  902.  Where  it  was  decreed  in 
foreclosure  proceedings  that  the  land  should  be  sold  in 
one  parcel  and  it  was  in  fact  sold  in  several  parcels  a  court 
will  not  set  such  sale  aside  except  upon  evidence  of  injury 
caused  thereby.  Summercille  v.  March,  142  Cal.  554,  76 
Pac.  388.  One  large  tract  of  200  acres  of  farm  land  lying 
in  one  section  may  be  sold  en  masse  although  parts  lay  in 
different  quarter  sections  and  were  assessed  in  separate 
parcels  for  taxation.  Pierce  v.  Reed  et.  al.  (Neb.  1903),  93 
N.  W,  154.  Where  the  statute  required  distinct  mortgaged 
lots  not  occupied  as  one  parcel  to  be  sold  s^sparately,  three 
lots  occupied  as  three  separate  tenancies  cannot  be  sold 
together  even  though  they  are  surrounded  by  one  common 
fence  and  it  was  the  intention  of  the  owner  to  make  them 
into  one  city  lot.  O'Connor  v.  Keenan,  132  Mich.  646,  94 
N,  W.  186. 

A  sale,  under  a  power  in  a  mortgage  in  gross,  as  one 
parcel  of  several  separate  and  distinct  tracts  of  land  is  not 
void  but  voidable  only  for  good  cause  shown  even  though 
part  of  the  lots  constitute  homestead.  Phelps  v.  Western 
Realty  Co.,  89  Minn.  319,  94  N.  W.  1085. 

Sec.  430.  Notice  of  sale.  Mortgage  foreclosures,  in 
cases  where  the  property  has  been  included  in  a  new  county- 
sub  sequent  to  the  recording  of  the  mortgage,  and  the 
notice  of  sale  fails  to  give  the  record  in  the  new  county,  are 
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made  valid  by  Minn.  Gen.  Laws  of  1903,  Ch.  82.  Sec.  3  of 
Ch.  19,  Laws  of  1899,  as  to  notice  of  sale  under  power  of 
sale  mortgage,  is  amended  by  N.  H.  Laws  of  1905,  Ch.  2* 
Sec.  12388-2  of  the  code,  prescribing  manner  of  posting 
notice  of  foreclosure  sale,  is  amended  by  N.  Y.  Laws  of 
1904,  Ch.  49.  Sec.  I  of  Ch.  38,  Laws  of  1885,  relative  to 
publication  of  notice  of  sales  under  mortgages  is  amend<:d 
by  N.  Car.  Laws  of  1905,  Ch.  147. 

A  notice  of  sale  under  a  foreclosure  decree  which  de- 
scribes the  property  as  "Lot  10  and  west  half  of  lot  11  in 
block  in  Keith's  addition,"  is  insufficient,  where  there  were 
various  blocks  with  the  same  numbers  in  Keith's  addition. 
Cooper  V.  Ryan,  73  Ark.  37,  83  S.  W.  328.  The  insertion  of 
an  advertisement  of  foreclosure  sale  in  a  paper  on  Thurs- 
day, Friday,  and  Saturday  next  preceding  the  sale,  which 
was  to  be  on  Monday,  is  a  publication  in  a  daily  paper, 
though  it  has  no  Sunday  edition  and  complies  with  Acts 
1902,  p.  213,  C.  92.  Wilson  V.  Petzold,  116  Ky.  873,  76  S, 
W.  Rep.  1093.  The  fact  that  a  foreclosure  notice  was  not 
dated  the  same  in  all  the  issues  does  not  invalidate  a  sale  where 
the  substantial  facts  of  the  time  and  terms  were  accurately 
given  and  it  did  not  appear  that  the  complainant  could  have 
been  prejudiced  by  the  error.  Pierce  v.  Reed  et.  al.  (Neb. 
1903)*  93  N.  W.  154.  Publication  of  notice  of  foreclosure 
sale  must  be  in  the  manner  provided  in  the  mortgage  or  the 
sale  is  void.    Moore  v.  Dick,  187  Mass.  207,  72  N  .E.  Rep.  967. 

Facts  held  to  warrant  a  re-sale  of  mortgaged  lands 
where  third  and  fourth  mortgagees  did  not  get  a  chance  to 
bid  owing  to  the  suddenness  of  the  sale  after  a  stay  had 
been  removed.  Strong  v.  Smith  (N.  J.  Eq.  1904),  58  Atl. 
301. 

Where  a  mortgage  required  that  the  notice  of  sale 
should  be  made  in  the  name  of  the  person  making  the  sale, 
it  was  held  that  a  notice  given  in  the  name  of  the  deceased 
mortgagee  was  ineffectual  and  that  equity  would  not  con- 
firm a  sale  thereunder,  as  not  having  been  made  in  strict 
accordance  with  the  power  conferred  by  the  mortgage. 
Ford  V.  Nesbitt,  72  Ark.  267,  79  S.  W.  793. 

Sec.  431.  Rights  and  title  of  purchaser— Who  may 
purchase.  The  purchaser  at  a  foreclosure  sale  in  Nebraska 
gets,  in  the  absence  of  any  reservation  in  the  decree,  every 
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right,  title  and  interest  of  all  the  parties  to  the  suit.  Hart 
V.  Beardsley  et.  al.,  67  Neb.  145,  93  N.  W.  423.  Where  a 
mortgagee  purchases  at  execution  sale  in  an  action  to  fore- 
close and  before  his  deed  is  delivered  to  him  the  mortgagor 
appeals,  though  without  obtaining  supersedeas,  a  subse- 
quent purchaser  takes  with  notice,  and  his  title  is  defeated 
by  a  reversal.  DeNola  v.  Allison,  143  Cal.  106,  76  Pac.  976. 
Where  a  married  man  mortgaged  his  land  without  join- 
ing his  wife  and  was  later  awarded  a  homestead  therein,  a 
purchaser  at  foreclosure  sale  gets  no  interest  in  the  home- 
stead.   Monroe  v.  Price  (Ky.  1904),  80  S.  W.  IJ84. 

Where  one  purchases  land  with  funds  furnished  by 
two  others  and  himself  and  takes  title  in  himself  in  trust 
until  certain  amounts  due  him  from  the  two  others  are 
paid,  either  of  the  two  is  entitled  to  enforce  the  resulting 
trust  without  joining  the  other,  upon  payment  of  the  lien. 
Bell  V.  Solomons,  142  Cal.  59,  75  Pac.  649. 

Equitable  title  obtained.  A  verbal  appointment  of  a 
trustee  to  enforce  a  trust  deed  and  make  sale  of  the  land 
covered  by  it  is  invalid  under  the  Constitution  of  Ark.,  1874 
Schedule,.  §  i,  and  the  deed  excuted  by  the  trustee  is 
void.  But  if  the  sale  is  made  in  accordance  with  the  law 
and  the  trust  deed  it  gives  the  purchaser  an  equitable  title. 
Daniels  y.  Garner,  71  Ark.  484,  76  S.  W.  Rep.  1063.  A 
trust  ex-maleficio  will  be  established  in  favor  of  a  vendee 
of  a  mortgagor  who  purchases  at  foreclosure  under  an 
agreement  with  the  mortgager  but  has  the  property  con- 
veyed to  the  mortgagee  on  his  promise  to  convey  to  such 
vendee  on  payment  of  the  debt,  where  the  mortgagee  re- 
fuses to  carry  out  the  agreement.  Phillips  v.  Hardenburg, 
181  Mo.  463,  80  S.  W.  891. 

To  foreclose  de  novo.  The  purchaser  at  a  foreclosure 
void  as  necessary  parties  were  not  joined  purchases  the 
rights  of  the  mortgagee  and  can  foreclose  de  novo  joining 
the  proper  parties  and  proving  the  liens  under  which  he 
claims.  Stough  v.  Badger  Lumber  Co.  (Kan.  1905),  79 
Pac.  737. 

A  mortgagor's  ivife  may  purchase  at  the  foreclosure  sale 
of  land  mortgaged  by  her  husband.  Hesseltine  v.  Hodges, 
188  Mass.  247,  74  N.  E.  Rep.  319. 

Sec.  432.  Mortgagee  in  possession — Rights  of.  A 
mortgagee  in  possession  cannot  charge  ordinary  repairs 
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against  the  mortgagor  if  the  premises  both  before  and  dur- 
ing the  mortgagee's  possession  are  occupied  by  a  tenant 
whose  lease  requires  him  to  make  repairs:  the  mortgagee 
should  require  the  tenant  to  make  repairs,  and  if  he  makes 
repairs  himself  he  is  not  entitled  to  reimbursement.  Eg- 
genspergh  v.  Lanpher,  92  Minn.  503,  100  N.  W.  Rep.  372. 
In  Michigan,  it  is  held  that  a  mortgagee  in  possession  is 
not,  as  against  the  mortgagor,  entitled  to  commissions  for 
collecting  rents.  Barnard  v.  Paterson  (Mich.  1904),  100 
N.  W.  Rep.  893.  A  mortgagee  of  real  estate  who  assumes 
possession  of  the  property  under  color  of  foreclosure  pro- 
ceedings, believed  by  him  to  be  valid,  however  defective 
they  may  be  in  fact,  may  not  be  dispossessed  without  pay- 
ment of  the  mortgage  debt.  Stoufler  v.  Harlan,  68  Kan. 
US>  74  Pac.  610.  Followed  and  applied  in  Equitable  Mort. 
Co.  V.  Gray,  68  Kan.  100,  74  Pac.  614. 

Sec  433.  Rights  in  rents,  profits  and  improvements 
on  foreclosure.  It  was  held  that  a  mortgagee  m  a  suit  to 
foreclose  a  mortgage,  who  was  in  possession  of  the  land 
between  the  time  of  the  appeal  to  this  Court  and  the  return 
of  the  mandate  of  this  Court  and  collected  rents  and  profits 
during  the  period,  must  deduct  them  from  the  balance  due, 
Crebbin  v.  Delaney  (Ark.  1905),  86  S.  W.  830.  In  Iowa, 
it  is  held  thUt  if  the  holder  of  a  sheriff's  certificate  of  sale 
on  foreclosure  enters  before  the  expiration  of  the  period 
for  redemption  and  commits  waste, .  receives  rents  and 
profits,  or  converts  any  of  the  property  to  his  own  use, 
the  mortgagor  may  maintain  an  equitable  action  for  re- 
demption and  for  an  accounting,  and  if,  in  such  action,  it 
appears  that  the  person  so  entering  has  obtained  from  the 
property  more  than  enough  to  satisfy  his  claim,  his  certi- 
ficate and  deed,  if  any,  should  be  cancelled.  Dolan  v.  Mid- 
land Blast  Furnace  Co.  (la.  1904),  100  N.  W.  Rep.  45. 
Default  in  payment  of  part  of  various  notes  given  to  secure 
purchase  price  entitles  the  mortgagor  to  foreclose  for  such 
as  are  due,  and  he  will  be  chargeable  and  liable  to  account 
as  mortgagee  in  possession  from  the  date  of  taking  pos- 
session by  the  receiver.  Land  v.  May  (Ark.  1904),  84  S, 
W.  489.  Where  a  mortgagee  of  premises  in  receiver's  hands 
is  unable  to  satisfy  her  debt  by  foreclosure  sale  she  is  enti- 
tled to  rents  in  the  receiver's  hands  collected  subsequent  Lo 
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filing^  of  her  petition  to  foreclose.  Baker  v.  Hill,  lOO  Md. 
130,  59  Atl.  275.  In  Illinois,  after  a  foreclosure  sale  under 
proceedings  to  foreclose  a  trust  deed  and  during  the  period 
of  redemption,  the  purchaser  at  such  sale  is  not  entitled 
to  the  rents  from  the  property,  even  though  the' trust  deed 
provided  that  he  should  be.  Where  the  purchase  price  was 
not  sufficcient  to  pay  the  indebtedness  secured  by  the 
trust  deed,  a  receiver  appointed  should  receive  the  rents 
and  profits  and  then  apply  them  to  the  payment  of  the 
indebtedness  secured.  Schaeppi  v.  Batholomae  (111.  1905), 
75  N.  E.  Rep.  447.  If  a  house,  intended  to  be  on  one  lot  is 
erected  partly  on  another  which  is  covered  by  a  mortgage  and 
insured  for  the  benefit  of  the  mortgagee,  and  is  included  in  the 
deed  to  the  purchaser  at  the  foreclosure  sale,  it  will  be  held  to 
have  been  sold  by  mistake,  and  the  purchaser,  on  accounting 
for  rents,  and  giving  a  deed  of  reconveyance,  will  be  entitled 
to  a  return  of  the  proper  proportion  of  his  purchase  money. 
Rhodes  v.  Stone  (Ky.  1903),  76  S.  W.  Rep.  533. 

Where  one  holds  under  a  void  foreclosure  sale  he  can 
be  credited  with  the  value  of  improvements  he  makes  and  in- 
terest thereon  where  the  improvements  were  made  with 
the  knowledge  of  the  mortgagor.  Sloane  v.  Lewis  (Wash. 
1905),  79  Pac.  949. 

Sec.  434.  Possession — Writ  of  assistance.  Florida  Re- 
vised Statutes,  1448,  construed  in  so  far  as  it  applies  to 
a  writ  of 'assistance  by  a  mortgagee  as  a  buyer  at  a  fore- 
closure sale.  Wilmott  v.  Equitable  Bldg.  &  Loan  Ass'n.  (Fla. 
^^03),  33  So.  447.  Where,  on  an  application  for  a  writ  of 
assistance,  the  party  in  possession  of  the  premises  makes 
a  litigable  claim  of  ownership  thereof  in  fee,  and  it  appears 
iliat  his  rights,  if  any,  are  unaffected  by  the  decree  of  fore- 
closure and  sale  sought  to  be  aided  thereby,  the  writ  should 
be  refused.  Urlan  v.  Ruhe  (Neb.  1905),  103  N.  W.  Rep. 
6;o.  I  N.  Y.  Rev.  St.  (ist  Ed.),  p.  739,  pt.  2,  Ch.  i,  tit.  2, 
§g  147,  148  and  Real  Property  Law,  Law  1896,  p.  603,  Ch. 
547  &  225,  providing  that  a  grant  of  land  shall  be  void  if 
at  time  of  delivery  of  deed  land  is  in  actual  possession  of 
person  other  than  grantor  claiming  under  an  adverse  title. 
etc,  do  not  apply  to  judicial  sales  and  a  purchaser  at  a 
mortgage  foreclosure  sale  gets  a  good  title  although  at  the 
time  of  the  sale  there  was  another  person  in  actual  pos- 
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session  claiming  under  an  adverse  title.  DeGarmo  v. 
Phelps,  176  N.  Y.  455,  68  N.  E.  Rep.  873.  A  purchase 
money  mortgage  is  good  although  the  mortgagor  has  not 
taken  possession  as  against  a  person  in  actual  possession 
under  claim  of  adverse  title,  under  i  N.  Y.  St.  (ist  Ed.)t 
P-  739»  P^-  2,  C.  I,  tit.  2  §§  147,  148,  and  Law  1896,  p.  603. 
C.  547,  §  225.  DeGarmo  v.  Phelps  176  N.  Y.  455,  68  N.  E. 
Rep.  873. 

Sec.  435.    Amount  due — Disposal  of  excess  proceeds  of 
sale — Sale  as  payment. 

Amount  due.  When  a  surety  for  a  cotton  firm  executed  a 
guaranty  of  its  account  with  a  bank  secured  by  a  mortgage  of 
land  and  the  firm's  account  was  further  secured  by  cotton 
pledged  to  the  bank,  it  was  held  on  foreclosure  of  the  mortgage 
that  the  bank  was  not  liable  for  depreciation  in  the  value  of 
the  cotton  due  to  the  fact  that  the  bank  at  the  firm's  request 
held  the  cotton  instead  of  selling  it.  (Hill  C.  J.,  dissented.) 
First  National  Bank  v.  Waddell  (Ark.  1905),  85  S.  W.  418. 
A  note  given  for  interest  accrued  on  an  earlier  note,  which 
latter  note  was  secured  by  mortgage,  is  also  secured  by  the 
mortgage,  and  the  mortgagee  may,  in  a  proceeding  to  fore-  J 

close  the  mortgage,  declare  on  both  notes.    Kleis  v.  McGrath  .4 

(la.  1905),  103  N.  W.  Rep.  371.  ^ 

Excess  proceeds,     Mansfield's   Indian   Territory  Digest,  < 

sections  5168-70,  construed  and  it  was  held  that  thereunder 
a  decree  for  foreclosure  should  provide  for  the  disposal  of  an}' 
excess  proceeds  of  the  sale  after  the  payment  of  the  mortgage  « 

and  also  that  where  no  one  is  appointed  to  ma'ke  the  sale  the  |. 

clerk  of  court  may  conduct  it  under  his  general  powers.  Grif- 
fin V.  Smith  (Indian  Territory  1904),  82  S.  W.  684.  Where 
a  widow  who  was  also  administratrix  of  her  husband's  insol- 
vent estate  paid  off  most  of  a  mortgage  on  the  homestead 
estate  with  her  own  money  and  then  had  it  foreclosed  to  pay 
the  balance  due  and  costs,  and  at  the  sale  had  to  bid  a  sum 
largely  in  excess  of  this,  it  was  held  error  for  the  sheriff  to 
refuse  to  give  her  a  d^ed  unless  she  paid  the  excess  above  the 
balance  due  and  costs,  since  she  was  entitled  to  the  excess  as 
administratrix.  Burroughs  v.  Howell  County,  180  Mo.  642. 
79  S.  W.  682. 

A  mortgagee  who  sells  lands  pursuant  to  a  power  of  sale 
and  receives  an  amount  in  excess  of  his  debt,  is  not  required, 
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before  paying  it  over  to  the  mortgagor,  to  search  the  records 
for  subsequent  incumbrances.  Norman  v.  Halsey,  132  N.  C. 
6,  43  S.  E.  473. 

A  foreclosure  sale  of  mortgaged  property  for  a  sum  suiB- 
cient  to  satisfy  the  decree  is  not  to  be  regarded  as  payment 
where  the  mortgagee  is  purchaser  while  the  order  of  confir- 
niation  is  suspended  by  appeal  of  the  mortgagor.  Salisbury  v. 
Murphy  (Neb.  1903),  94  N.  W.  960. 

Sec.  436.  Foreclosure  by  advertisement  under  power — 
Conditions — Sufficiency.  Sections  6054  and  6055  of  the 
General  Statutes  of  1894,  construed  and  applied.  Risch  v. 
Jensen,  92  Minn.  107,  99  N.  W.  628.  Sec.  639,  S.  D.  Code 
Civ.  Proc,  and  §  2445,  S.  D.  Civ.  Code,  construed  and  ap- 
plied— publication  of  notice  in  foreclosure  by  advertisement. 
Thomas  v.  Issenhuth  (S.  D.  1904),  100  N.  W.  .Rep.  436. 
Where  the  statute  provides  for  foreclosure  by  advertisement 
only  in  case  the  mortgage  with  power  of  sale  has  been  duly 
recorded,  a  mortgage  containing  a  power  of  sale  must  be 
deemed  to  have  been  recorded  from  the  time  it  was  deposited 
in  the  registrar's  office  with  the  proper  officer  for  record  and 
a  sale  by  advertisement  may  be  held  valid  although  the  regis- 
ter negligently  fails  to  record  the  power  of  sale  provided  in  the 
mortgage.  Shelby  v.  Bowdoin,  16  So.  Dakota),  531,  94  N. 
W,  416.  Where  the  assignee  of  a  mortgage  attempted  to 
foreclose  by  advertisement,  no  written  assignment  ha\  ing  bee  1 
executed,  acknowledged,  or  recorded,  the  proceeding  was  in- 
valid, under  S.  D.  Rev.  Code  Civ.  Proc,  Sec.  637,  and  title 
to  the  land  remained  in  the  mortgagor.  Langmaack  v.  Keith 
(S.  D.  1905),  IQ3  N.  W.  Rep.  210.  Published  notice  in  suit 
to  foreclose  a  mortgage  held  to  be  incorrect  but  not  to  such 
an  extent  as  to  invalidate  the  decree  made  in  the  action,  since 
the  notice  gave  correctly  names  of  parties,  amount  of  mort- 
gage, and  county  in  which  land  lay,  though  the  range  and  the 
volume  of  records  were  incorrectly  stated.  Fleming  v.  Hager, 
121  Iowa  205,  96  N.  W.  752.  Where  a  foreclosure  sale  w^as 
advertised  in  a  weekly  paper  Dec.  16,  23  and  30,  1899,  and 
the  sale  was  made  Jan.  i,  1900,  held,  the  provision  of  the  trust 
deed  that  the  sale  should  be  made  "after  advertising  *  *  * 
for  ten  days  by  publication  in  some  newspaper  published  in" 
the  county  was  sufficiently  complied  with  as  the  trustee  had 
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the  right  to  choose  a  weekly  journal  if  he  wished.    Vizard  v. 
Moody  (Ga.  1904),  47  S.  E.  348. 

Wife.  Where  "a  power  to  foreclose  her  mortgage"  had 
been  given  her,  before  her  marriage,  it  was  held  that  a 
married  woman  "was  capable,  afterwards,  of  executing  the 
power  alone,  without  her  husband's  co-operation."  Lide  v. 
Park,  135  la.  131,  33  So.  175. 

Sec.  437.  Deed  of  trust  to  secure  debts — In  generaL 
A  trust  deed  is  to  be  deemed  a  mortgage  except  as  to  fore- 
closure, by  Col.  Laws  1903,  Ch.  139,  Sec.  57.  For  a  case 
turning  on  the  particular  facts  of  an  arrangement  between  a 
debtor  and  his  creditors  whereby  the  debtor  gave  notes  to 
an  amount  equal  to  his  entire  indebtedness  and  executed  a 
mortgage  to  a  third  person  to  hold  as  security  for  them,  see 
First  State  Bank  of  Le  Seur  v.  Sibley  County  Bank,  93  Minn. 
317.  loi  N.  W.  Rep.  309.  A  debtor  executed  a  second  mort- 
gage or  deed  of  trust  of  his  real  estate  to  secure  a  number  of 
his  creditors  of  which  the  plaintiff  was  one.  After  foreclos* 
ure  of  the  first  mortgage  it  was  held,  in  an  action  brought  by 
the  plaintiff  to  recover  the  balance  in  the  hands  of  the  sheriff, 
who  had  conducted  the  foreclosure,  that  as  the  value  of  the 
property  conveyed  was  less  than  the  debts  secured  thereby,  the 
conveyance  was  valid  and  the  plaintiff  should  recover.  Wood 
V.  Porter,  179  Mo.  56,  77  S.  W.  Rep.  762. 

Advances.  Where  a  trust  deed  covered  a  note  and 
future  advances  to  be  made  to  enable  the  debtor  to  make  his 
crop  for  1897,  the  creditor  was  protected  for  advances  made 
after  August  ist,  the  date  when  a  crop  is  usually  harvested, 
Hamilton  v.  Rhodes,  72  Ark.  625,  85  S.  W.  354. 

The  grantee  of  a  security  deed  takes  with  notice  of  the 
rights  of  a  person  in  possession  of  the  land  at  the  time  of  the 
execution  of  the  deed,  such  possession  being  notice  of  his 
title  to  all  the  world,  and  the  rights  of  the  latter,  if  he  claims 
under  a  valid  parol  contract  executed  on  his  part  and  based 
on  valuable  consideration  entered  into  by  the  grantor  before 
the  execution  of  the  deed,  will  prevail  over  those  of  such  gran- 
tee so  having  notice  thereof.  Baldwin  v.  Sherwood.  117  Ga. 
^^»  45  S.  E.  217.  The  creditor  holding  a  security  deed  upon 
bnd  may  transfer  the  whole,  or  any  part  of,  the  debt  secured 
thereby,  together  with  the  property  he  holds  as  security ;  and 
no  breach  of  the  title  bond  for  reconveyance  is  committed 
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thereby,  since  the  debtor's  right  to  reconveyance  from  the 
subsequent  grantee,  upon  full  discharge  of  the  indebtedness, 
remains  unimpaired ;  the  debtor,  however,  until  such  complete 
discharge,  has  no  right  against  either  the  subsequent  grantee 
or  the  original  creditors.  Gumming  et.  al.  v.  McDade,  ii8  Ga. 
6x2,45  S.  E.  479. 

Sec.  438.     Deed  of  trust  to  secure  debts — ^Trustees — 
Release  or  discharge  of  deed. 

Release.  Where  A  conveyed  land  to  B  as  security  for  a 
debt,  and  B.  upon  payment  of  the  debt,  indorsed  a  discharge 
upon  the  deed,  but  the  satisfaction  was  never  recorded,  and 
subsequently  A.  borrowed  a  sum  of  C,  executing  a  deed  upon 
the  same  land  as  security,  C.  giving  a  bond  for  reconveyance  ; 
and  C.  quit-claimed  the  land  to  B.  upon  payment  by  him  of 
part  of  the  debt  of  A.,  no  fraudulent  intent  on  C/s  part  ap- 
pearing; and  B.  subsequently  fraudulently  conveyed  the  land 
to  an  innocent  purchaser  in  fee,  as  apparent  owner  under  the 
security  deed  originally  given  him.  Held,  that  C.  was  not 
liable  to  a  further  conveyance  to  B.,  though  its  effect  was  to 
bar  A/s  right  of  redemption,  and  was  under  no  legal  obliga- 
tion to  A.  to  have  the  satisfaction  of  the  original  deed  put  on 
record,  and  that  on  payment  of  the  entire  amount  advanced  to 
A,  by  C,  to  the  parties  entitled,  A.  might  have  the  cloud  on 
her  title  removed  and  the  deed  marked  satisfied.  Gumming 
et.  al.  V.  McDade,  118  Ga.  612,  45  S.  E.  479.  Where  a  wife 
executed  a  deed  of  trust  of  her  own  land  to  secure  a  note  of 
her  husband  and  the  payee,  with  knowledge  that  the  land  was 
surety  only  for  the  debt,  by  way  of  further  security  procured 
the  name  of  a  third  party  to  the  note  without  the  consent  of  the 
wife,  it  was  held  that  the  land  was  thereby  released.  Higgins 
V,  Deering  Harvester  Go.,  181  Mo.  300,  79  S.  W.  959.  Though 
the  releasing  of  property  from  the  lien  of  a  trust  deed  terminates 
the  actual  right  of  the  trustee  to  deal  with  the  land,  a  sale  by 
such  trustee  will  pass  to  the  purchaser  an  apparent  title,  and 
if  such  purchaser  resells  to  a  purchaser  for  value  without  notice. 
such  resale  will  bar  the  original  grantor's  right  in  the  land. 
Schneider  v.  Sellers  (Tex.  1904),  84  S.  W.  417.  In  a  case 
where  a  wife  executes  a  trust  deed  upon  her  real  estate  to 
secure  her  husband's  debts,  the  land  will  be  discharged  when 
the  creditor  releases  the  community  property  of  the  hus- 
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^d  and  wife  from  the  lien  of  the  deed.      Schneider    v. 
Sellers  (Tex.  1904),  84  S.  W.  417. 

Statute    of   limitations.     The    barring   of    debts   by    the 

Statute  of  Limitations  does  not  prevent  the    sale    by    the 

trustee  of  property  previously  conveyed  to  him  by  deed  of 

trust  to  secure  the  debts  so  barred  where  the  trustee  has 

Ascretion,  by  the  terms  of  the  deed,  as  to  the  time  of  sale ; 

but  no  other  property  of  the  grantor  can  be  sold  to  satisiy 

^hem.     Robinson  v.  McDowell  et.  al.,  133  N.  C.  182,  45  S. 

^-  545. 

Trustee.     It  was  held  that  "the  trustees  under  the  mort- 
S^gre    represent  all  the  bondholders.    And   where  bondhold- 
ers   are  allowed  to  intervene,  the  death  of  one  of  a  class 
^^n  not  cause  the  suit  to  abate,  nor  will  it  be  necessary  to 
^*ve   the  representative  bondholder  made  a  party."     Weed 
V-    Gainesville,  J.  &  S.  R.  Co.,  119  Ga.  576,  46  South.  885. 
W'here  a  deed  of  trust  provided  as  follows:     In  case  of  the 
"•"      *     death  of  the  trustee,  then  said  party  of  the  third 
P*rt,     (a  corporation)   or  any  holder  of  said  note  or  notes. 
^^    their  legal  representatives,  can  at  any  time  they  may 
aesire,  appoint    a    new    trustee,  it    was  held    that  a  person 
"Chiding  a  power  of    attorney    from    the    corporation    could 
^^t  appoint  a  new  trustee  upon  the  death  of  the  original  one 
^^ci     a  sale  by  such  substituted  trustee  was  void.     Allen  v. 
^^lia.nce  Trust  Co.,  Ltd.,  84  Miss.  319,  36  South.  285.  Where 
^  ^^last  declared  that  in  case  the  trustees  named  should  be 
^^^ent   from  the  county  "then  the    then    sheriff"    of  the 
^^Urxty   should   become   their  successor,   with   all   powers, 
^'^'•^i^s   and  obligations  and  might  sell   and  thereafter  the 
J'^stees  removed  from  the  state  and  the  grantor  made  a  de- 
T-^lt:  in  payment  of  interest,  it  was  held  that  the  holder  of 
^^    office  of  sheriff  at  the  time  of  the  default,  was  the  per- 
^^^    tio  sell  and  not  the  person  who  was  sheriff  at  the  time 
^   a.   later  default.     McNutt  v.  Mutual  Ben.  Life  Ins.  Co.  of 
^^^^r  Jersey,  181  Mo.  94,  79  S.  W.  703.     In  South  Dakota 
^^i"vistee  under  a  trust  deed  to  secure  a  debt  for  a  loan  has 
^^^     powers  usually  possessed  by  a  mortgagee.     Robeson 
^-  t>iinn  et.  al.,  175  t)ak.  310,  96  N.  W.  104. 

Sec.  439.     Deed  of  trust  to  secure  debts — Priorities — 
^^ndholders  secured. 

A    creditor   secured    by   trust    deed    held    entitled    to 
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priority  over  one  holding  a  subsequent  trust  deed  on  the 
same  property  where  the  property  was  still  later  assigned 
for  the  benefit  of  creditors  who  sold  the  same  and  received 
the  proceeds.  Sutton  et.  al.  v.  Bersent  et.  al.,  133  N.  C. 
559»  45  S.  E.  844.  Where  land  subject  to  a  deed  of  trust 
was  cut  up,  sold  and  buildings  erected  and  mechanics'  and 
judgment  liens  attached  and  thereafter  the  trustee  offered 
the  land  as  a  whole  for  sale,  equity  will  enjoin  such  sale 
in  the  exercise  of  sound  discretion  until  the  rights  and 
priorities  of  the  several  lien  holders  can  be  ascertained  so 
that  the  property  may  be  sold  in  the  inverse  order  of 
^ilienation.  Hudson  v.  Barleam,  10 1  Va.  63,  43  S.  E.  189. 
Where  the  trustees  under  a  third  trust  deed  of  land  paid 
off  the  first  deed  note  with  money  furnished  by  their  bene- 
ficiaries and  there  was  a  mistake  in  the  name  of  the  trustee 
in  the  first  trust  deed  and  the  beneficiary  under  the  second 
trust  deed  claimed  that  the  rights  under  the  first  trust  deed 
had  been  wiped  out,  it  was  held  that  the  trustees  under  the 
third  trust  deed  might  maintain  a  suit  to  sell  the  land,  join- 
ing all  parties  in  interest.  Where  several  creditors  under 
a  third  trust  deed  furnished  money  to  pay  off  the  first  trust 
deed  note,  it  was  held  that  they  succeeded  to  the  rights,  se- 
curities and  status  o  fthe  beneficiary  under  the  first  trust 
deed  despite  the  fact  that  the  note  was  endorsed  to  their 
trustee  and  not  to  them.  Davidson  v.  Gregory,  132  N.  C. 
389,  43  S.  E.  916. 

Bondholders,  Where  part  of  a  second  mortgage  rail- 
road bond  issue  was  used  to  acquire  another  road  which 
was  covered  by  the  second  mortgage,  the  holders  of  such 
bonds  stand  in  no  better  position  as  regards  the  acquired 
road  than  holders  of  the  other  bonds  of  the  same  series  se- 
cured by  the  second  mortgage,  and  all  must  share  ratably. 
Murray  v.  Farmville  &  P.  R.  Co.,  loi  Va.  262,  43  S.  E.  553. 


Sec.  440.     Deed  of  trust  to  secure  debts.     Sale  under. 

Validity,  It  was  held  that  there  was  no  evidence  that  a 
sale  on  foreclosure  under  a  deed  of  trust  was  in  fact  fraud- 
ulent. New  York  Store  Mercantile  Co.  v.  Thurmond,  186 
Mo.  410,  85  S.  W.  333.  In  North  Carolina  a  trustee  in  a 
trust  deed  to  secure  a  debt  is  expected  to  conduct  his  own 
sale,  and  if  he  employs  an  auctioneer  he  must  pay  him 
out  of  his  own  compensation.     Duffy  v.  Smith,  1132  N.  C. 
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38,  43  S.  E,  501.  Where  a  trustee  under  a  deed  of  trust 
sold  the  land  without  the  request  of  the  creditor  and  paid 
the  debtor  and  the  balance  to  a  guardian  who  used  part  for 
his  minor's  support  and  on  his  becoming  of  age  paid  over 
the  balance  to  him,  it  was  held  that  acceptance  by  the  lat- 
ter of  the  money  with  full  knowledge  of  the  facts  estopped 
him  from  disputing  the  validity  of  the  sale.  Norwood  v. 
Eassiter,  132  N.  C.  52,  43  S.  E.  509.  It  was  held  that  in  a 
sale  by  a  trustee  under  a  mortgage  the  contract  is  complete 
when  the  auctioneer  "knocks  the  land  down;  and  on  the 
making  by  him  of  a  memorandum  of  the  sale  and  its  terms, 
signed  by  the  auctioneer."  After  that  "the  purchaser  must 
accept  the  deed  and  pay  the  purchase  money,  though  he 
does  find  the  title  defective."  *  *  *  When  the  pur- 
chaser is  "a  third  party  *  *  *  one  in  no  way  connected 
with  the  deed  of  trust,  except  by  his  act  of  purchase,  and  in 
no  way  charged  with  the  responsibility  for  the  regularity  of 
the  proceedings,  nor  having  power  of  control  over  them, 
nor  affected  with  any  notice  of  irregularity  or  equities 
*  *  *  the  burden  of  showing  wherein  the  sale  is  irre- 
gular" *  *  *  is  upon  the  party  claiming  it,  so  to  be. 
It  was  further  held  that  the  sale  was  not  in  fact  void  be- 
cause of  any  irregularity  in  the  advertisement,  failure  to 
serve  upon  the  non-resident  attorney  in  fact  of  the  debtor, 
or  because  of  the  terms  or  inadequacy  of  price  in  the  sale, 
there  being  no  offer  or  evidence  that  a  later  sale  would 
bring  a  higher  price.  Atkinson  v.  Washington  &  Jefferson 
College,  54  W.  Va.  33,  46  S.  E.  253.  Where  a  trust  deed 
secured  a  note  and  an  open  occount  for  future  advances,  a 
sale  thereunder  will  not  be  set  aside  because  a  small  sum 
not  covered  by  the  trust  deed  was  inserted  in  the  account, 
if  the  sale  was  otherwise  valid.  Hamilton  v.  .Rhodes,  72 
Ark.  625,  83  S.  W.  351. 

Prerequisites,  Under  Md.  Code  Pub.  Gen.  Laws,  Art. 
i6»  §  205a,  (Acts  1900,  p.  129,  c.  114)  a  valid  sale  of  real  es- 
tate cannot  be  made  under  a  mortgage  deed  of  trust  until 
a  trustee  has  filed  a  bond,  and  a  filing  at  any  time  before 
ratification  is  not  sufficient.  Union  Trust  Co.  of  Mary- 
land V.  Ward,  100  Md.  98,  59  Atl.  192. 

Where.  A  sale  under  a  deed  of  trust,  though  in  the 
nature  of  a  judicial  sale,  may,  where  it  is  so  agreed  by  the 
grantor  in   the    deed,    take    place    without    the    county    in 
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which  the  lands  are  located.     Vizard  v.  Moody  (Ga.  1903), 
47  S.  E.  348. 

Consideration.  Where  land  appraised  at  $400  was  sold 
at  a  foreclosure  sale  for  $330,  which  was  the  amount  of  the 
debt  and  foreclosure  expenses,  although  the  deed  recited 
$230  by  mistake,  the  court  refused  to  set  it  aside  for  inad- 
equacy of  price.  Hamilton  v.  Rhodes,  72  Ark.  625,  83  S. 
W.  3SI. 

Final  decree,  A  final  decree  in  a  suit  to  enforce  the  lien 
of  a  deed  of  trust,  confirming  the  sale,  decreeing  payments, 
ordering  possession,  and  disposing  of  all  other  matters  in 
controversy,  is  none  the  less  final  because  the  debtor  is 
therein  allowed  30  days  for  the  filing  of  an  upset  bid  when 
the  debtor  does  not  avail  himself  of  such  privilege.  Ash- 
worth  et.  al.  v.  Trammell  (Va.  1904)  47  S.  E.  loii. 

Who  may  purchase.  Where  the  creditor  is  not  named 
in  a  deed  of  trust,  he  may  purchase  at  a  foreclosure  sale. 
Hamilton  v.  Rhodes,  72  Ark.  625,  83  S.  W.  351.  It  was  held 
that  a  man  who  conducted  a  sale  under  a  trust  deed  as 
agent  of  the  trustee  may  purchase  at  such  sale  as  agent  for 
the  beneficiaries.  Union  Planters'  Bank  v.  Edgell  (Miss. 
1903),  33  South.  409. 

Death  of  grantor,  A  power  of  sale  inserted  in  a  trust 
deed  given  to  secure  a  debt  from  the  grantee  to  the  grantor 
is  a  power  coupled  with  an  interest  and  can  be  executed 
after  the  death  of  the  grantor.  Muth  v.  Goddard,  28  Mont. 
237,  72  Pac.  621. 

Equitable  relief.  Civ.  Code,  1895,  §  4950,  authorizing 
injunction  of  sale  of  lands  where  the  grantee  in  the  se- 
curity deed  is  a  non-resident,  construed,  and  the  mere  ad- 
vertisement of  and  preparation  for  a  sale  will  not  constitute 
a  "pending  proceeding"  thereunder.  Under  Civil  Code 
1895,  §  4950,  the  superior  court  of  the  county  where  the 
lands  conveyed  by  recent  deed  are  situated  cannot  enjoin 
a  sale  of  such  land  or  order  the  deed  cancelled  where  the 
only  party  residing  within  its  jurisdiction  is  the  "trustee" 
appointed  as  authorized  by  the  deed  to  conduct  the^  sale,  he 
having  no  interest  as  trustee  in  the  property  other  than  the 
power  of  sale,  if  indeed  he  be  more  than  a  mere  agent  or 
attorney.  Meeks  et.  al.  v.  Roan  et.  al.  117  Ga.  865,  45  S.  E. 
252. 

Effect  on  widow.     The  joining  of  an  administratrix,  the 
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widow,  in  an  application  to  have  the  deceased  husband's 
lands  sold  under  the  provisions  of  a  deed  of  trust  given 
thereon  does  not  preclude  her  right,  or  that  of  the  minor 
children,  to  have  their  claim  for  year's  allowance  satisfied 
from  the  proceeds  of  the  sale,  where  such  allowance  could 

be  satisfied  only  from  this  source.     King  v.  Battaglia  (Tex. 

1905).  84  S.  W.  857. 

Sec.  441.  Building  and  loan  association  mortgagee— 
In  general — Statutes. 

The  failure  to  receive  any  benefit  is  no  defense  to  fore- 
closure of  a  building  association  mortgage.  State  Mut.  Build- 
ers' &  Loan  Ass'n.  v.  Batterson,  65  N.  J.  Eq.  610,  56  Atl.  703, 
For  particular  facts  held  to  show  that,  at  the  sale  of 
money  by  a  building  and  loan  association,  there  was  no 
competitive  bidding,  and  that  representations  made  in  or- 
der to  induce  plaintiff  to  join  such  an  association  were  de- 
ceitful and  fraudulent,  see  Stoddard  v.  Saginaw  Building  & 
Loan  Ass'n.  (Mich  1904),  loi  N.  W.  Rep.  50. 

Where  the  defendant  had  already  received  $300.  from 
the  plaintiff  for  his  services  in  procuring  a  loan  to  redeem 
a  homestead  from  foreclosure  and  the  former  only  a  few 
hours  before  the  time  for  redemption  expired  refused  to  get 
the  loan  unless  the  plaintiff  signed  two  notes  for  $500,  each 
secured  by  a  mortgage  and  thereupon  the  plaintiff  signed 
them  and  executed  the  mortga^fe,  it  was  held  t^iat  a  bill 
would  lie  to  cancel  the  mortgage  and  notes.  Lappin  v., 
Crawford,  186  Mo.  46,  285  S.  W.  535. 

Statutes.  Sections  2205,  2206  and  2207  of  Sub-chapter 
(2)  of  the  Rev.  St.,  containing  special  provisions  for  build- 
ing and  loan  associations  are  amended  by  Fla.  Laws  of 
1903,  Ch.  5168.  Various  sections  of  an  act  relating  to  loan 
associations  in  force  July  i,  1870,  as  amended,  is  further 
amended  by  III.  Laws  of  1903,  p.  124.  Ch.  61  of  the  Public 
Laws  of  1887,  relating  to  Loan  and  Building  Associations, 
is  amended  in  various  particulars  by  Me.  Acts  of  1903, 
Ch.  79.  Sec.  103,  Art.  23  of  the  Code  of  Public  Laws,  re- 
lating to  shares  in  Building  Associations,  is  amended  by  Md. 
Laws  of  1904,  Ch.  239.  Sec.  99,  Art.  23  of  the  Code  of  Pub- 
lic Laws,  as  amended  by  Ch.  321,  Acts  of  1894,  as  to  se- 
curty  for  payments  on  shares  in  Building  Associations  and 
taxation  of  property  of  such  associations,  is  amended  !>v 
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Md.  Laws  of  1904,  Ch.  240.  Ch.  Tjy  p.  45,  Acts  29th  Gen. 
Assem.  Mich,  construed,  applied  and  held  constitutional — 
regulation  of  unincorporated  building  and  loan  associa- 
tions. Brady  v.  Mattern  (Mich.  1904),  100  N.  W.  Rep. 
358.  Ch.  233  of  the  Gen.  Laws  of  1901,  relating  to  build- 
ing and  loan  associations,  is  amended  in  certain  details  by 
Minn.  Gen.  Laws  of  1903,  Ch.  93.  Foreign  building  and 
loan  associations  are  required  to  pay  an  annual  license 
by  Nev.  Laws  of  1905,  Ch.  73.  Building  and  loan  associa- 
tions are  authorized  to  transact  business  and  regulated  by 
Ok.  Laws  of  1905,  Ch.  10,  Art.  5.  Sec.  837,  Rev.  Civil  Code 
of  1903,  relating  to  building  and  loan  associations,  is 
amended  by  S.  D.  Laws  of  1905,  Ch.  61.  The  act  of  1890, 
relating  to  building  and  loan  associations  is  amended  in 
various  particulars  by  Wash.  Laws  of  1903,  Ch.  1 16. 

Sec.  442.  Building  and  loan  association  mortgage$» — 
Accounting — Computation  of  amount  due. 

la.  Code,  §  1898  construed  and  applied — limit  of  re- 
covery in  case  of  foreclosure  of  mortgage  by  building  and 
loan  association.  Iowa  Deposit  &  Trust  Co.  v.  Matthews 
(la.  1905),  102  N.  W.  Rep.  817.  Where  the  receiver  of  a 
building  and  loan  association  forecloses  a  mortgage  of  a 
member  no  part  of  the  bonuses  included  in  the  mortg^g^ 
will  be  allowed  in  favor  of  the  mortgagee  in  ascertaining;- 
the  amount  due  on  the  mortgage;  the  mortgagee  being  un- 
able to  carry  out  its  part  of  the  agreement  as  to  the  manner 
of  repayment  of  the  loan  which  is  the  main  consideration 
for  the  bonus.  Mercantile  Co-operative  Bank  v.  Good- 
speed  (N.  J.  Eq.  1905).  Where  a  mortgage  for  ten  years 
was  given  a  loan  association  to  secure  a  loan,  increased  by 
adding  premiums  on  shares  of  stock  subscribed  for  and 
weekly  dues  thereon  for  ten  years,  all  to  be  paid  in  equal 
monthly  installments;  the  mortgage  providing  that  on  fail- 
ure to  pay  any  of  the  installments  when  due,  all  should  at 
once  become  due,  to  foreclose  such  mortgage  for  the  full 
amount,  without  any  rebate,  as  for  unearned  interest,  prem- 
iums or  dues  would  be  enforcing  a  penalty,  which  cannot 
be  done  in  equity.  Greenville  Building  &  Loan  Ass'n.  v, 
Wholey  (N.  J  Eq.  1904).  In  a  suit  by  the  receiver  of  an 
insolvent  Loan  Association  to  foreclose  a  mortgage  on 
property  of  a  member  who  has  borrowed  from  the  Asso- 
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elation,  it  was  held  that  'the  mortgagor  was  not  entitled  to 
a  credit  for  the  sum  paid  by  hpr  as' dues  on  "premium 
stock."  The  association  loaned  on  the  security  of  the 
mortgage  and  of  the  stock  of  the  member  pledged  as  collat- 
eral. By  reason  of  the  insolvency  of  the  Association  the 
member  is  no  longer  liable  for  further  payments  on  the 
stock,  but  that  is  no  reason  why  she  should  not  repay  the 
original  k>an.    Taylor  v.  Clarke  (Ark.  1905),  85  S.  W.  232. 

Sec.  443.    Building  and  loan  association  mortgages — 
Usury. 

Facts  held  to  show  that  an  alleged  mortgage  was  not 
a  building  and  loan  association  contract  but  simply  a  loan 
and  subject  to  the  laws  of  usury.     Royal  Loan  Ass'n.  v. 
Forter,  68  Kan.  468,  75  P.  484.    It  was  held  that  a  deed  of 
trust  conveying  all  of  the  debtor's  property  for  the  benefit 
of  his  creditors,  works  an  appropriation  of  the  property  for 
the  purpose  and  as  usury  is  a  defence  personal  to  the  debtor 
during  his  life  the  trustee  cannot  rely  on  it.     Snyder  v. 
Middle  States  Loan,  Bldg.  &  Const.  Co.,  52  W.  Va.  655, 
44  S.  E.  250.     It  was  held  that  a  buyer  of  real  estate  can- 
not object  to  an  usurious  mortgage  executed  by  the  seller, 
unless  the  seller  unites  with  him  in  the  defense  or  his  con- 
sent to  such  a  defense  appears  in  the  record,  because  usury 
IS  a  defense  personal  to  the  debtor.     A  building  and  loan 
association  contract    which    requires    the    payment  of  a 
monthly  premium    for    an    indefinite    period  is  usurious. 
Harper  v.  Middle  States  Loan,  Bldg.  &  Const.  Co.,  55  W. 
Va.  149,  46  S.  E.  817.    Where  a  member  of  a  loan  associa- 
tion mortgages  his  premises,  paying  a  certain  rate  of  in- 
terest, a  premium  and  a  certain  amount  on  stock  pledged 
as  security,  the  contract  is  usurious  and  all  above  the  agreed 
interest  should  be  applied  to  discharging  the  original  debt. 
Epping  V.  Washington  Nat.  Bldg.  Loan  &  Inv.  Ass'n.,  44 
Ore.  116,  74  P.  923.     When  the  plaintiflF  and  wife  executed 
a  bond  to  the  defendant,  a  building  and  loan  association, 
which  read  as  follows :  "On  or  before  nine  years  from  date 
we  promise  to   pay    (the  defendant)    $1,500,   and    a   prem- 
ium of  $7.50  per  month,  together  with  interest     *     *     * 
at    *    *     *     six  per  cent."  and  by  a  further  contract  said 
interest,  premium,  monthly  payments  on   stock,  and  any 
fines  assessed,  taxes  and  insurance,  shall  be  paid  "until  said 
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stock  becomes  fully  paid  in  and  of 'the  value  of  $ioo  per 
share,"  it  was  held  that  a^  the  maturity  of  the  stock  was 
indefinite,  the  monthly  payments  must  be  paid  for  an  in- 
definite period  and  the  contract  was  usurious.  Prince  v. 
Holston  Nat.  Bldg.  &  Loan  Ass'n.,  55  W.  Va.  19,  46  S.  E. 
708. 

What  law  governs.  Where  a  "New  York  corporation 
*  ♦  *  doing  a  building  and  loan  association  business, 
lending  money  to  its  shareholders  only  *  *  *  had  no 
office  or  general  agent  in  Mississippi,  but  had  special  agents 
in  Meridian,  Miss.,  *  *  *  with  *  *  *  authority  to 
solicit  *  *  *  loans"  to  be  paid  "at  Meridian,"  it  was 
held  that  the  contract  was  governed  by  the  law  of  Mississ- 
ippi and  was  therefore  usurious.  Nat.  Building  &  Loan 
Ass  n.  V.  Farnham,  81  Miss.  364,  33  South.  2.  A  contract 
between  a  citizen  of  Mississippi  and  a  Building  and  Loan 
Association  of  Georgia  whereby  the  former  binds  himself 
to  pay  6  per  cent,  interest  and  6  per  cent,  fixed  premium 
on  the  amount  advanced,  on  which  payments  are  made  in 
Mississippi,  is  governed  by  the  laws  of  that  state  and  is 
usurious,  in  spite  of  an  amendment  to  the  by-laws  of  the 
Association,  made  after  the  contract  was  entered  into, 
seeking  to  limit  the  payments  on  account  of  interest  to  a 
legal  rate.  Georgia  State  Building  &  Loan  Ass'n.  v.  Grant 
82  Miss.  424,  34  South.  84. 

Sec.  444.  Building  and  loan  association  mortgages — 
Rights  of  parties  upon  insolvency  of  association. 

Where  a  mortgage  is  foreclosed  by  the  insolvency  of 
a  building  association,  the  mortgagor  is  entitled  to  have 
the  amount  of  premiums  paid  by  him  deducted  from  the 
amount  due  on  the  mortgage.  Harris  v.  Nevins  (N.  J.  Eq. 
1904),  58  Atl.  1051.  Where  a  building  and  loan  association 
has  become  insolvent  a  borrowing  member  who  has  exe- 
cuted a  mortgage  should  pay  his  loan  with  interest  and 
thereafter  when  affairs  are  adjusted,  participate  in  the  assets 
in  the  same  manner  as  the  non-borrowing  member.  Mon- 
ier  v.  Clarke  (New  Mex.  1904),  75  P.  35.  The  proceedings 
for  the  dissolution  of  building  and  loan  associations  are 
contained  in  N.  J.  Laws  of  1904,  Ch.  24.  Where  a  mort- 
gage becomes  due  by  the  insolvency  of  a  building  associa- 
tion the  mortgagor  should  be  charged  with  the  amount  of 
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money  actually  received  and  interest,  he  should  be  credited 
with  all  the  interest  paid,  including  interest  paid  on  the 
gross  premium  and  interest  on  the  monthly  premiums  and 
also  with  the  monthly  premiums  paid.  Bettle  v.  Republic 
Savings  and  Loan  Ass'n.   (N.  J.  Eq.  1904),  58  Atl.  1053. 


NOTICE 

As  to  bona  fide  purchasers,  see  that  title. 
Sec.  445.    Notice  in  general — Of  equities. 

As  to  what  facts  are  sufficient  to  charge  the  purchasers 
of  property,  sold  by  order  of  court  to  satisfy  claims  of  cred- 
itors, with  notice  of  a  prior  sale  and  unrecored  deed,  see 
Rankin  Mfg.  Co.  v.  Bishop,  137  Ala.  271,  34  South.  991. 

A  grantee  having  knowledge  that  his  grantor  was  a 
tnarried  man  four  years  previous  to  the  date  of  his  deed,  is 
not  bound  to  assume  or  be  charged  with  knowledge  that 
the  conjugal  relations  still  continued  to  exist  at  the  date  of 
his  deed.  Webb  v.  John  Hancock  Mut.  Life  Ins.  Co.,  162 
Ind.  616,  69  N.  E.  Rep.  1006. 

Equities.  Plaintiffs  received  of  the  owner  of  the  land  a 
title  bond  as  evidence  of  the  sale  of  it  to  them.  Defend- 
ant afterward  obtained  judgment  against  the  owner  which 
he  sought  to  enforce  against  the  land.  Held,  As  defendant 
had  notice  of  the  equity  held  by  the  plaintiffs,  he  must 
yield  to  the  superior  title  confessed  by  the  bond.  Perry  v. 
Trimbble  (Ky.  1903),  76  S.  W.  Rep.  343.  One  taking  a  con- 
veyance of  land  with  knowledge  of  a  constructive  trust  at- 
taching thereto,  will  hold  it" subject  to  the  same  trust,  and 
if  he  destroy  the  rights  of  the  person  in  whose  favor  it 
exists  by  reconveyance  to  a  bona  fide  purchaser,  he  ma>  be 
liable  for  the  value  of  the  land  thus  placed  beyond  the  reach 
of  the  true  owner.  Schneider  v.  Sellers  (Tex.  1904),  84  S. 
W.  417.  Notice,  actual  or  constructive,  of  a  contract 
which  is  void  under  the  statute  of  frauds,  will  not  prevent 
the  person  having  such  notice  from  becoming  a  purchaser 
of  the  property  from  the  original  owner.  Koenig  v.  Dohm, 
209  111.  468,  70  N.  E.  Rep.  1061.  Where  by  a  mutuaK mis- 
take a  strip  of  land  intended  to  be  conveyed  is  not  included 
in  the  description  in  the  deed  and  later  the  defendant  ob- 
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tains  a  quit  claim  deed  of  the  plaintiff's  grantor  with  know- 
ledge of  the  facts,  the  plaintiff  upon  receiving  a  subsequent 
quit  claim  from  his  grantor  is  entitled  to  have  the  defend- 
ant's deed  cancelled.  Fond  du  Lac  Land  Co.  v.  Meickle- 
john,  ii8  Wis.  340,  95  N.  W.  143.  In  the  case  of  an  exe- 
cutory contract  for  the  sale  of  land  capable  of  specific  per- 
formance, the  equitable  estate  is  considered  to  be  in  the 
purchaser  and  the  vendor  is  regarded  as  holding  the  leg^al 
title  in  trust  for  the  benefit  of  the  purchaser,  the  latter  be- 
ing the  trustee  of  the  vendor  for  the  unpaid  purchase  money 
and  a  subsequent  purchaser  with  notice  takes  it  subject  to 
the  same  equity  in  favor  of  the  original  purchaser.  Frank 
V.  Stratford  Handcock  (Wyo.  1904),  jj  Pac.  134.    Where 

A.  claimed  a  title  in  fee,  and  mentioned  no  other  claim,  al- 
though in  fact  he  held  an  unrecorded  mortgage,  notice  to 

B.  that  A.  claimed  such  title  in  fee  is  not  of  itself  sufficient 
to  charge  B.  with  constructive  notice  of  any  other  claim  by 
A.  Thompson  v.  Lapsley  et.  al.  90  Minn.  318,  96  N.  W. 
788. 

A  person  although  himself  having  notice  of  an  equity, 
purchasing  from  a  bona  fide  purchaser  without  notice,  takes 
a  title  free  and  clear  from  the  equity.  Livingston  v.  Mur- 
phy^ 187  Mass.  315,  ^2  N.  E.  Rep.  1012. 

Sec.  446.     Notice  by  possession. 

Where  one  is  in  open  notorious  possession  of  land  but 
the  legal  title  remains  in  the  name  of  his  agent  and  the 
agent  executes  without  authority  a  mortgage  on  the  land, 
the  mortgagee  relying  upon  the  record  title,  the  true  owner 
is  not  estopped  to  set  up  his  rights  as  against  the  mortg-ag-e 
as  his  possession  being  open  and  notorious,  was  notice  to 
all  the  world  of  his  rights  therein.  Gray  v.  Zellmer,  66 
Kan,  514,  72  Pac.  228.  It  was  held  that  if  a  man  in  gfood 
faith  loans  another  money  to  buy  land  and  takes  a  mort- 
gap^e  upon  the  land  and  later  buys  the  mortgaged  land  from 
the  mortgagor  in  consideration  of  the  mortgage  debt,  and 
an  additional  sum  in  cash,  and  goes  at  once  into  actual, 
open,  notorious  and  exclusive  possession,  his  equitable  title 
is  superior  to  that  of  a  purchaser  of  the  land  at  a  subse- 
quent sale  upon  an  execution  issued  against  the  orig-inal 
mortgagor,  although  the  mortgagee  did  not  take  the  leg-al 
title   until   after  the   rendition   of  the  judgment.     McAdow 
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V.  Wachot  (Fla.  1903),  33  South.  702.  Where  a  vendee 
purchased  of  a  vendor  not  in  possession  and  did  not  inspect 
the  records  to  ascertain  his  vendor's  title,  relying  on  his 
statements,  he  is  charged  with  notice  of  the  title  or  eguity 
of  the  occupant.  Jinks  v.  Moffin,  Tex.  C.  C.  A.  1904,  00  S* 
W.  390.  Possession  of  land  by  a  grantor  is  not  notice  to 
the  purchaser  from  the  grantee  of  a  secret  equity  in  the 
grantor  entitling  him  to  a  reconveyance  upon  payment  of 
a  certain  sum.  Hockman  v.  Thuma,  68  Kan.  519,  75  P. 
486.  Where  the  record  title  is  in  the  mortgagor,  and  he  is 
paying  the  money  for  the  erection  of  a  house  on  the  prem- 
ises, and  is  in  possession  of  the  house  in  person,  directing 
the  workmen  and  superintending  the  construction,  the 
mortgagee  is  not  put  on  notice  that  another  person  who  is 
on  the  premises  setting  out  shrubbery,  superintending  the 
construction  of  the  cellar,  or  cleaning  the  windows,  is  the 
real  owner  of  the  land  and  buildings.  Roderick  v.  Mc- 
Meekin,  204  111.  625,  68  N.  E.  Rep.  473. 

Joint  possession.  A  possession  which  is  held  jointly 
with  another  person  is  not  such  a  possession  as  is  exclusive 
or  operates  as  notice,  or  to  excite  inquiry.  Roderick  v.  Mc- 
Meekin,  204  111.  625,  68  N.  E.  Rep.  473. 

Boarder.  The  fact  that  a  claimant  to  an  interest  in  real 
estate  is  boarding  upon  the  premises  with  the  grantor,  is 
not  such  possession  as  to  constitute  notice  to  the  grantee. 
Derrett  v.  Britton  (Tex.  C.  C.  A.  1904),  80  S.  W.  562. 

Lessee.  Where  the  lessee  from  an  administrator  does 
not  pay  rent  to  or  recognize  the  title  of  the  grantee  of  an 
heir,  his  possession  is  not  notice  of  such  grantee's  title  to  a 
purchaser  under  execution  against  the  heir.  McCormick 
V.  McCormick  Harvesting  Mach.  Co.,  120  la.  593,  95  N.  W. 
180.  Where  a  lessor  of  land  conveys  the  same  to  his  lessee 
and  the  lessee  continues  in  possession,  the  possession  of  the 
lessee  is  notice  of  his  title  to  one  who  subsequently  takes 
a  mortgage  of  the  premises  from  the  lessor,  even  thougli 
the  conveyance  to  the  lessee  is  not  recorded  until  after  the 
making  and  recording  of  the  mortgage.  Crooks  v.  Jenkins, 
124  la.  317,  100  N.  W.  Rep.  82.  See  the  opinion  for  a  dis- 
cussion of  the  authorities. 

Tenant.  If  one  who  is  the  tenant  of  the  grantor,  before 
the  giving  of  an  unrecorded  deed,  attorns  to  the  grantee  at 
the  time  it  is  given,  and  remains  in  possession  until  after 
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the  property  is  attached  by  a  creditor  of  the  grantor,  such 
possession  cannot  furnish  notice  of  the  conveyance,  or  put 
the  grantee  on  inquiry.  Stockton  v.  National  Bank  of 
Jacksonville  (Fla.  1903),  34  South.  897.  The  possession  of 
a  tenant  is  notice  to  an  intending  purchaser  of  the  title  of 
the  landlord.  Randall  v.  Lingwall,  43  Ore.  383,  73  Pac.  i. 
It  was  held  "that  possession  by  a  tenant  is  equivalent  to 
the  possession  of  the  landlord  as  to  the  question  of  notice" 
*  *  *  "the  fact  that  the  possession  of  one  holding  land 
is  consistent  with  the  recorded  title  does  not  exempt  a  pur- 
chaser from  the  duty  of  inquiring  of  him  as  to  any  other 
title."  A  purchaser  should  go  to  the  possessor  "and  ascer- 
tain the  nature  and  extent  of  his  claim."  Coleman  v.  Saw- 
yer Bros.  (Tex.  1904),  82  S.  W.  459.  It  was  held  "that,  in 
order  to  constitute  notice  of  a  sale  of  premises  by  a  posses- 
sion of  them  by  tenants,  there  must  be  such  a  change  of 
possession  as  to  arrest  attention,  and  to  put  creditors  and 
subsequent  purchasers  upon  inquiry.  Stevens  v.  Magee, 
81  Miss.  644,  33  South.  73. 

Co-tenants.  Actual  continuous  possession  by  one  co- 
tenant  who  made  no  statement  as  to  title  except  to  claim  own- 
ership of  an  undivided  half,  is  enough  to  entitle  such  co-tenant 
to  assert  his  ownership  as  against  a  granter  from  the  other  co- 
tenant  of  the  whole  property,  no  estoppel  against  the  former 
existing.  Truth  Lodge,  No.  213,  A.  F.  A.  M.  v.  Barton, 
119  la.  230,  93  N.  W.  106. 

Construction  of  board  walk.  Where  a  grantor  deeded 
land  to  a  city  for  a  board  walk  and  covenanted  not  to  erect 
any  structures  on  the  ocean  side  of  the  land  conveyed  and 
before  this  deed  was  recorded  conveyed  land  on  the  ocean 
side  of  land  originally  granted,  the  grantee  took  without 
notice  for  the  construction  of  the  board-walk  did  not  con- 
stitute notice.  Atlantic  City  v.  New  Auditorium  Pier  Co. 
(N.  J.  L.  1904),  59  Atl.  158.  But  in  equity  the  construction 
of  the  board-walk  is  notice  of  the  grant  and  covenant  to  a 
subsequent  purchaser  from  one  of  the  land  owners  who 
places  his  deed  on  record  prior  to  the  recording  of  the  city's 
deed.  Atlantic  City  v.  New  Auditorium  Pier  Co.  (N.  J. 
Eq.  1904),  58  Atl.  729. 


Sec.  447.    Notice  by  record. 

A  recorded  deed,  absolute  in  form  but  defeasible  be- 
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tween  the  parties  is  as  to  one  taking  a  mortgage  from  the 
grantee  without  notice  an  absolute  conveyance,  although 
the  mortgage  is  to  secure  a  note  in  payment  of  services  to 
be  rendered,  in  the  future  and  before  the  services  arc  fully 
prformed  the  mortgagee  has  notice  of  the  defeasible  nature 
of  the  conveyance.     Payne  v.  Morey,  144  Calif.  130,  tj  P. 

831. 

Recording  of  a  sheriff's  deed  held  not  constructive  no- 
tice  of  a  finding  and  decree  not  referred  to  in  the  deed,  and 
such  recording  does  not  start    the    statute    of  limitations 
against  an  action  later  brought  to    set    aside    the    decree. 
Gushing  v.  Schoneman  et.  al.   (Neb.   1903),  69  N.  W.  346. 
An  insolvent  husband's  estate  was  sold  to  the  wife  by  the 
assignee  in  insolvency  but  the  deed  omitted  by  mistake  a 
certain  tract  as  to  which  a  foreclosure  decree  had  been  en- 
tered against  the  husband.     From  this  the  wife  redeemed, 
but  the  deed  by  another  error  was  made  to  run  to  the  hus- 
band.    Later  husband  and  wife  joined  in  two  mortgages  of 
the  tract  in  which  she  was  not  described  as  wife,  however. 
After  her  death  the  husband  executed  a  third  mortgage  to 
the  same  mortgagee.     As  to  this  third  mortgage  it  was 
held  that  the  third  mortgagee  was  not; put  upon  notice  as  to 
any  resulting  trust  in  the  wife  and  her  heirs  either  by  the 
mortgages  previously  taken  by  him  or  the  knowledge  that 
all  the  insolvent  husband's  property  had  been  sold,  or  by 
the  deed  made  to  the  husband  on  the  wife's  redemption 
from  the  earlier  foreclosure  decree.     Fonda  v.  Gibbs,  75 
Vt  406,  56  Atl.  91. 

The  simple  fact  that  a  husband  releases  his  curtesy  in 
the  land  described  in  a  mortgage  by  his  wife  purporting  to 
convey  the  land  as  hers,  is  not  notice  that  he  has  agreed  to 
convey  his  own  interest  in  the  fee  if  it  should  turn  out  that 
he  was  a  part  owner  thereof.  Livingston  v.  Murphy,  187 
Mass.  315,  72  N.  E.  Rep.  1012. 

Where  by  statute  a  wife  cannot  mortgage  her  separate 
property  to  secure  the  debt  of  her  husband,  if  a  wife  con- 
vey her  separate  property  or  her  interest  in  property  held 
by  her  and  her  husband  in  entireties,  to  a  trustee  who  con- 
veys it  to  the  husband,  all  for  the  nominal  consideration  of 
$1.00,  and  the  husband  within  a  few  days  mortgapfes  the 
property,  the  mortgagee  is  put  upon  his  inquiry  as  to  why 
the  conveyance  from  wife  to  husband  was  made,  and  if 
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such  conveyance  was  made  in  evasion  of  the  statute,  the 
mortgagee  takes  with  notice  thereof,  and  such  mortgage  is 
invalid.  Webb  v.  John  Hancock  Mut.  Life  Ins.  Co.,  162 
Ind.  616,  69  N.  E.  Rep.  1006. 

Where  the  mortgagee  of  record  has  released  the  mort- 
gage, a  person  buying  has  a  right  to  presume  the  notes 
were  paid  or  waived  and  the  mortgage  security  released, 
and  this  is  so  even  although  the  time  of  payment  has  not 
arrived.  Under  such  circumstances  a  bona  fide  holder  of 
the  notes  secured  by  the  mortgage  loses  his  lien.  Havig- 
horst  V.  Bowen,  214  111.  90,  73  N.  E.  Rep.  402. 

Sec.  448.  Knowledge  of  agent  or  director  of  corpora- 
don. 

Notice  of  a  tax  sale  given  an  agent  of  the  mortgagee 
is  notice  to  the  latter  only  when  the  agency  is  broad  enough 
to  include  receiving  a  notice  for  the  principal.  Hawkes  v. 
Davis,  185  Mass.  119,  69  N.  E.  Rep.  1072.  Notice  of  a 
previous  unrecorded  deed  given  to  the  agent  of  a  purchaser, 
is  notice  to  the  purchaser  and  he  takes  subject  to  the  rights 
of  the  first  grantee.  Whatever  puts  a  party  on  inquiry 
amounts  in  law  to  notice.  Actual  possession  of  land  under 
a  claim  of  title  is  sufficient  notice  of  such  claim  to  put 
others  on  inquiry  as  to  the  nature  and  existence  of  the 
claim.    Blair  v.  Whitaker,  31  Ind.  App.  664,  69  N.  E.  Rep.  82. 

The  knowledge  of  a  director  of  a  corporation  of  fraud 
in  a  prior  assignment  of  a  mortgage  assigned  to  his  corpor- 
ation, is  not  notice  to  the  corporation  where  the  knowledge 
of  fraud  was  not  obtained  by  the  director  while  acting  for 
the  corporation  in  procuring  the  assignment.  Gilkeson  v. 
Thompson,  210  Pa.  355,  59  Atl.  11 14. 


NUISANCE 

As  to  dangerous  premises,  see  that  title. 
Fences  as  nuisances,  by  statute,  see  ante,  §  223. 
Damages  for  pollution  of  streams,  which  is  a  nuisance, 
see  post,  §  565. 

Sec.  449.     What  constitutes  a  nuisance — Obstruction 
of  highway. 

The  common  law  remedies  for  obstruction  of  public  high- 
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ways  are  not  suspended  by  i  Ky.  St.,  c.  no.  Commonwealth 
V.  American  Telegraph  &  Telephone  Co.,  84  S.  W.  519.  Opera- 
tion in  violation  of  law  by  a  street  railway  company  of  freight 
cars  in  the  streets  is  a  nuisance.  Daley  v.  Milwaukee  Electric 
Ry.  &  Light  Co.,  119  Wis.  398,  96  N.  W.  832.  The  owner  of 
land  on  a  public  street  may  maintain  an  action  for  the  abate- 
ment of  a  nuisance  and  for  damages  against  one  who  closes 
the  street  at  its  junction  with  another  street  and  for  several 
hundred  feet  of  its  own  length.  Bourbon  Stockyard  Co.  v. 
Woolley  (Ky.  1903),  76  S.  W.  Rep.  28.  Where  a  city  charter 
gave  no  power  to  the  city  to  authorize  obstructions  in  public 
highways  but  on  the  contrary  only  gave  power  to  remove  all 
such,  an  ordinance  permitting  a  structure  to  be  raised  in  a 
public  street  for  a  street  fair  is  a  nulility  and  the  structure  is 
a  nuisance  per  se  which  the  city  should  abate  and  is  not  re- 
lieved from  liability  from  an  injury  caused  by  the  structure 
from  the  fact  that  the  ordinance  was  ultra  vires.  City  of  Rich- 
mond V.  Smith,  loi  Va.  161,  43  S.  E.  345,  The  owner  of 
premises  damaged  by  the  closing  of  a  street  may  have  an 
order  for  the  abatement  of  the  nuisance  and  may  be  required 
to  submit  to  a  jury  his  claim  for  damages.  Bourbon  Stock- 
yard Co.,v.  Woolley  (Ky.  1903),  76  S.  W.  Rep.  28.  The 
vacation  and  closing  of  alleys,  lanes  and  passage  ways  which 
are  nuisances,  and  the  giving  of  compensation  to  abutters 
who  are  damaged  thereby  are  provided  for  by  Pa.  Laws  of 
1905,  No.  136. 

When  an  abutting  owner  dug  and  maintained  a  ditch 
across  a  public  alley  without  permission  of  the  municipality 
a  duty  rests  upon  such  owner  to  keep  the  ditch  in  a  reason- 
able safe  condition,  so  as  not  to  interfere  with  the  public's 
right  to  use  the  alley.  Failure  so  to  do  constituted  a  nuisance. 
Covington  Saw  Mill  Co.  v.  Drexilius  (Ky.  1905),  87  S.  W. 
266.  As  to  sufficiency  of  an  indictment  for  nuisance  (road 
obstruction)  see  Comm.  v.  Am.  Telegraph  &  Telephone  Co. 
(Ky.  1905),  84  S.  W.  519. 

Sec.  450.  What  constitutes  a  nuisance — Business  out 
of  character  with  neighborhood. 

The  erection  of  structures  which  in  themselves  arc  not 
noxious  or  unusually  dangerous  is  not  a  use  in  violation  of 
the  private  rights  of  an  adjoining  owner,  even  if  in  some  de- 
gree the  enjoyment  of  the  adjacent  land  is  made  less  complete 
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or  beneficial  thereby ;  and  the  fact  that  such  structure  violates 
a  town  ordinance  does  not  affect  the  question  as  far  as  the 
adjacent  owner  is  concerned.  Hagerty  v.  McGovem,  187 
Mass.  479,  73  N.  E.  Rep.  536. 

Blacksmith  shop,  A  perpetual  injunction  will  be  granted 
to  prevent  the  removal  of  a  blacksmith's  shop  to  a  residential 
street  where  such  removal  will  injuriously  affect  the  property 
of  appellee,  expose  her  buildings  to  greater  danger  from  fire, 
increase  the  rate  of  insurance  thereon  about  10  per  cent.,  de- 
preciate their  market  value  about  10  per  cent.,  and  lessen 
their  rental  value  about  10  per  cent.  Patterson  v.  Johnson, 
214  111.  481,  73  N.  E.  Rep.  761. 

The  keeping  of  hens  in  houses  and  a  yard  used  for  that 
puqiose  maintained  in  a  cleanly  condition  and  cared  for  in 
such  a  manner  as  not  to  injuriously  affect  the  health  of  any 
noniial  person  living  in  that  neighborhood  does  not  create 
a  nuisance.  Wade  v.  Miller  (Mass.  1905),  73  N.  E.  Rep. 
S49. 

Hospital.  A  hospital  carried  on  in  such  a  way  as  to  de- 
stroy the  peace,  quiet  and  comfort  of  those  living  next  to  it, 
and  seriously  and  injuriously  affecting  the  health  and  oc- 
casioning irreparable  injury,  constituted  a  private  nuisance 
and  equity  will  interfere  by  injunction.  Deaconness  Home 
and  Hospital  v.  Bantjes  207  111.  553,  69  N.  E.  Rep.  748. 

Stable.  A  prayer  for  an  injunction  to  restrain  the  erection 
of  a  city  stable  on  the  ground  that  it  would  be  a  nuisance  to 
the  plaintiff  and  neighborhood,  where  the  evidence  fails  to 
show  any  reasonable  probability  of  special  injury,  will  not 
be  granted.    Gallagher  v.  Flury,  99  Md.  i8t,  57  Atl.  Rep.  672. 

Saloon  and  theatre.  Where  a  license  to  sell  liquor  and 
conduct  a  theater  permitted  and  induced,  upon  one  of  the  prin- 
cipal streets  of  a  city,  the  congregation  of  characters  of  the 
worst  repute  who  indulged  in  language  and  practices  offensive 
In  the  extreme  to  decent  citizens,  equity  will  suppress  the 
same  as  a  public  nuisance  by  injunction.  Reaves  v.  Territory, 
13  Okl.  396,  74  P.  951. 

Manufacturing.  For  a  bill  of  complaint  stating  a  case  for 
equitable  relief  by  injunction  against  the  maintenance  of  a 
large  planing  mill  in  a  residence  portion  of  a  city  near  com- 
plainant's house,  see  Rogers  v.  John  Week  Lumber  Co.,  T17 
Wis.  5,  93  N.  W.  821.  If  iron  furnaces  are  so  used  in  a  man- 
ufacturing district  as  to  cause  the  deposit  of  dust  on  the  roofs 
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of  houses  I, GOO  feet  away,  injuring  fabrics,  paints,  curtains 
and  carpets,  trees  and  vegetation  generally,  and  the  injuries 
are  due  to  such  changes  in  processes  as  cause  a  difference  in 
both  degree  and  kind  of  damage,  and  the  evidence  shows 
that  it  may  be  possible  to  prevent  the  escape  of  the  injurious 
dust  an  injunction  will  issue,  at  the  suit  of  the  owners  of  the 
houses,  to  restrain  the  emission  of  dust.  Sullivan  v.  Jones  & 
Laughlin  Steel  Co.,  208  Pa.  540,  57  Atl.  Rep.  1065. 

Railroad  structures.  The  erection  in  a  residential  dis- 
trict of  freighthouses  and  switch  tracks  upon  the  private 
property  of  a  railroad  company,  cannot  be  restrained  by  a  pri- 
vate person  owning  land  abutting  thereon,  when  it  is  not  showti 
that  such  erection  is  not  necessary  or  that  it  would  be  conven- 
ient or  practical  to  locate  the  same  elsewhere.  Walther  v. 
Chicago  &  I.  W.  R.  Co.,  215  111.  465,  74  N.  W.  Rep.  461. 

Rendering  works.  A  property  owner  is  entitled  to  an 
injunction  restraining  an  adjacent  owner  in  the  business  sec- 
tion of  a  city  from  melting  or  rendering  lard  or  tallow  or 
slaughtering  live  animals,  although  such  acts  are  done  care- 
fully, when  offensive  odors  producing  physical  discomforts 
are  caused.    Rhoades  v.  Cook,  122  Iowa  336,  98  N.  W.  122. 

Sec.  451.  What  constitutes  a  nuisance — Offensive 
odors — Sewage — Spite  structures. 

A  rendering,  melting  and  slaughtering  business  emitting 
disagreeable  odors  causing  actual  discomfort  situated  in  the 
business  centre  of  a  city  is  a  nuisance.  Rhoades  v.  Cook,  122 
Iowa  336,  98  N.  W.  122.  Rulings  on  evidence  and  instruc- 
tions in  an  action  to  recover  damages  for  a  nuisance  consisting 
of  a  bam  and  manure  pile  reviewed  and  held  erroneous.  Hoi- 
brook  v.  GriflBs  (la.  1905),  103  N.  W.  Rep.  479.  A  nuisance 
may  be  found  to  exist  through  a  deposit  on  the  defendant's 
land  in  a  gully  or  ravine  of  considerable  quantities  of  refuse, 
principally  stable  manure  which  the  board  of  health  had  or- 
dered covered,  where  neighbors  were  obliged  during  the  warm 
weather  to  keep  windows  closed  to  keep  out  the  stench,  and 
there  were  several  cases  of  fever  in  the  plaintiff's  family  dur- 
ing the  existence  of  the  smell.  The  plaintiff  living  within  three 
hundred  feet  of  the  dump  may  recover  although  it  is  not 
visible  from  his  house,  and  so  did  not  offend  the  eye.  Percival 
V.  Yousling,  120  Iowa  451,  94  N.  W.  913. 

Sewerage.     For  a  case  containing  several  rulings  as  to 


/ 


§  451-468 


NUISANCE 


644 


evidence  admissible  in  proof  of  a  nuisance  from  sewage,  see 
Suddeth  v.  Incorporated  City  of  Boone,  121  Iowa  258,  96  N. 
W.  853.  The  contamination  of  a  stream  running  through  a 
landowner's  property  by  discharging  sewage  through  it  consti- 
tutes a  private  and  not  a  public  nuisance.  Matheny  v.  City  of 
Aiken  (S.  C.  1904),  84  S.  E.  56.  The  discharge  of  city  sewer- 
age into  a  creek  so  as  to  make  it  offensive  to  the  smell  and 
dangerous  for  domestic  and  farm  purposes  and  the  cause  of 
sickness  constitutes  a  nuisance  entitling  the  owner  of  land  on 
the  creek  to  damages.  Mayor,  etc.,  of  Birmingham  v.  Land, 
34  So.  613,  137  Ala.  538 

Spite  fence.  A  ten  or  twelve  foot  fence  built  on  a  man's 
own  land  shutting  off  the  view  of  thepuWic  and  the  view, 
light  and  air  of  his  neighbor's  house  does  not  constitute  a 
legal  nuisance,  and  the  fact  that  it  was  erected  through  mo- 
tives of  malice  does  not  make  a  nuisance  of  that  which  other- 
wise does  not  constitute  one.  Russell  v.  State,  32  Ind.  App. 
243,  69  N.  E.  Rep.  482. 

Sec.  452.  What  constitutes  a  nuisance — Structure  pro- 
jecting over  land  of  another. 

A  landowner  may  have  enjoined  the  continued  main- 
tenance of  a  structure  of  an  adjoining  owner  projecting  over 
the  former's  land,  and  the  state  of  mind  of  the  latter  is  im- 
material as  regards  such  relief.  Norwalk  Heating  &  Lighting 
Co.  V.  Vemam  et.  al.,  75  Conn.  662»  55  Atl.  168.  Where  a 
defendant's  building  so  leans  over  the  plaintiff's  land  as  to 
obstruct  the  building  of  a  new  building  there  and  the  plaintiff 
on  account  of  the  obstruction  builds  a  temporary  structure  on 
Ins  lot  which  he  used  for  factory  purposes  finished  before  he 
would  have  been  able  to  build  a  permanent  structure  the 
plaintiff's  damages  will  include  loss  of  profits  caused  by  the 
erection  of  the  temporary  structure  and  the  expense  of  set- 
ting up  his  machinery  and  subsequent  removal  to  a  permanent 
structure.    Barnes  v.  Berendes,  139  Cal.  32,  72  Pac.  406. 

Sec.  453.    Emission  of  dense  smoke  in  cities. 

Laws,  Mo.  1901,  p.  73,  making  the  emission  of  dense 
smoke  within  the  limits  of  cities  of  100,000,  a  nuisance,  is  not 
unconstitutional,  a.  As  an  invasion  of  the  judicial  province 
by  the  legislature  (it  not  having  been  a  nuisance  at  common 
law)  being  an  act  competent  under  the  exercise  of  the  police 
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powef.  b.  As  a  special  law  and  hence  obnoxious  as  class 
legislation,  as  it  is  general  in  its  application  to  all  cities  of 
this  population  and  as  emission  of  smoke  in  a  sparsely  settled 
community  is  more  objectionable  than  in  a  more  populous  one, 
the  classification  being  reasonable,  c.  For  its  containing  an 
exception  in  favor  of  owners  of  premises  able  to  prove  to  the 
satisfaction  of  the  court  or  jury  that  there  is  no  known  method 
or  devise  for  its  prevention,  this  defence  not  being  confined  to 
any  special  person  or  class,  d.  Nor  as  violating  the  14th  amend- 
ment to  the  Federal  Constitution  by  impliedly  omitting  from 
its  operation  locomotive  engines  and  steamboats,  such  exemp- 
tion being  reasonable.  Nor  because  the  prohibition  was 
not  qualified  by  the  addition  that  such  smoke  must  injure  the 
property  in  the  neighborhood  or  interfere  with  the  comfort 
or  affect  the  health  of  citizens  therein.  (The  power  to  de- 
clare what  is  and  is  not  a  nuisance  once  being  properly  given  to 
the  legislature  and  the  fact  of  smoke  being  a  nuisance  being  a 
matter  of  common  experience.)  State  v.  Tower  (Mo.  1904), 
84  S.  W.  10.  An  act  (Laws  Mo.  1801,  p.  73)  making  "the 
emission  of  dense  smoke  within  the  corporate  limits  of  cities 
of  100,000  inhabitants"  a  nuisance  applies  to  cities  having 
MORE  than  that  number.  State  v.  Tower  (Mo.  1904),  84  S. 
W.  10. 

Sec.  454.    Forcible  abatement  of  nuisance. 

Where  a  lessee,  after  notice  to  one  who  without  right  had 
erected  a  pier  below  low- water  mark  on  lessee's  premises  abut- 
ting on  a  lake,  removed  the  pier  and  left  the  material  lying 
nearby.  Held,  such  acts  were  a  justifiable  abatement  of  a  pri- 
vate nuisance.  McCarthy  v.  Murphy  et.  al.,  119  Wis.  159, 
96  N.  W.  531.  Where  a  structure  is  built  over  an  alley  through 
which  the  public  has  a  mere  right  of  way  a  town  has  no  right 
to  forcibly  remove  the  same  on  the  ground  that  it  is  a  nuisance 
even  upon  vote  under  its  general  authority  to  remove  nuisances 
without  first  establishing  in  a  court  of  competent  jurisdiction 
the  fact  that  the  structure  is  a  nuisance.  Mayor,  etc.,  of  Town 
of  Frostburg  v.  Hitchins,  99  Md.  617,  59  Atl.  49. 

Sec.  455.  Injunctions  against.  Sec.  4700  of  the  Gen- 
eral Statutes  of  1901,  authorizing  the  granting  of  injunctions 
in  the  names  of  the  state  to  suppress  nuisances  is  amended  by 
Kas.  Session  Laws  of  1905,  Ch.  334. 
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Ky.  St.  1903,  §  4348,  does  not  apply  to  proceedings  to 
enjoin  the  obstruction  of  passageways  already  existing,  but 
only  to  the  opening  of  new  ones  by  condemnation.  Damron 
V.  Damron  (Ky.  1905),  84  S.  W.  747.  Actions  to  enjoin 
nuisances  are  regulated  by  Wis.  Laws  of  1905,  Ch.  145. 

An  ordinary  tile  drain  is  not  of  such  a  permanent  char- 
acter that  all  the  damages  to  land  accrue  at  the  time  of  its 
construction  but  it  may  be  readily  removed  and  for  its  com 
tinned  efficiency  repairing  and  cleaning  may  be  required  and 
so  it  should  be  regarded  as  a  continued  rather  than  a  per- 
manent nuisance,  and  its  removal  may  be  ordered  in  equity. 
Costello  V.  Pomeroy,  120  Iowa  213,  94  N.  W.  490. 

An  injunction  to  restrain  a  nuisance  will  not  be  granted 
if  it  appears  that,  after  the  commencement  of  the  action  but 
before  trial,  the  nuisance  has  been  abated  by  the  defendant 
and  that  there  is  no  reason  to  apprehend  further  damage  or 
a  repetition  of  the  conduct  complained  of.  Perry  v.  Home  Co- 
operative Creamery  Co.  (la.  1904),  loi  N.  W.  Rep.  150. 
Where  a  sewer  is  constructed  by  a  city  under  legislative  au- 
thority, but  the  legislature  does  not  prescribe  the  manner  in 
which  the  work  is  to  be  done,  an  injunction  to  abate  the  sewer 
as  a  nuisance  will  be  granted  if  it  is  so  constructed  as  to  con- 
stitute a  nuisance,  even  though  it  is  built  in  a  manner  recom- 
mended by  skilful  engineers  and  believed  to  be  the  best  pos- 
sible, if  it  does  not  appear  that  the  nuisance  is  the  necessary 
result  of  the  exercise  of  the  power  granted  by  the  legislature. 
Rand  Lumber  Co.  v.  City  of  Burlington,  122  la.  203,  97  N. 
W.  Rep.  1096. 

Special  damages.  One  praying  to  enjoin  a  nuisance,  by 
erection  of  a  structure  opposite  plaintiff's  residence,  which 
erection  constitutes  a  public  nuisance,  must  allege  special  in- 
jury to  himself.  Rhymer  v.  Fretz,  206  Pa.  St..  230,  55  Atl. 
959.  An  oil  or  gas  well  is  not  a  nuisance  per  se  and  the  drill- 
ing and  operating  of  one  will  not.  be  enjoined  unless  the  cir- 
cumstances are  such  as  to  amount  to  a  nuisance  to  the  special 
injury  of  owners  or  occupants  of  adjoining  property.  Where 
the  danger  of  an  explosion  of  gas  from  a  well  already  sunk 
from  the  fires  used  in  sinking  another  was  known  to  be  pos- 
sible merely  and  contingent,  an  injunction  was  refused.  Pope 
V.  Bridgewater  Gas  Co.,  52  W.  Va.  252,  43  S.  E.  87.  A  pri- 
vate individual  cannot  obtain  an  injunction  for  the  abatement 
of  a  public  nuisance  unless  his  damages  are  different  in  kind 
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as  well  as  in  degree  from  those  suffered  by  the  public  at 
large,  and  are  of  such  a  character  as  to  be  incapable  of  being 
measured  and  compensated  in  damages.  George  "v.  Peckham 
(Neb.  1905),  103  N.  W.  Rep.  664.  (See  the  opinion  for  an 
application  of  these  principles  to  a  case  of  obstruction  of  a 
highway.)  A  public  nuisance  in  the  shape  of  a  dam  illegally 
obstructing  a  watercourse  may  be  restrained  at  the  suit  of  a 
private  person  specially  injured  when  circumstances  render 
relief  by  injunction  appropriate  and  especially  where  com- 
plainant has  first  successfully  prosecuted  an  action  for  dam- 
ages. As  to  grounds  on  which  abatement  will  be  granted 
the  court  says :  "The  essential  fact  to  be  averred  and  proved 
when  an  abatement  of  a  nuisance  is  asked  and  not  simply  com- 
pensation in  damages  *  *  *  js  that  the  annoyance  and 
loss  were  continuous  and  recurrent  and  irreparable  in  dam- 
ages." (Citing  2  Wood,  3d  Ed.,  c.  25.)  Scheurich  v.  S.  W. 
Mo.  Light  Co.  (Mo.  1905),  84  S.  W.  1003. 

Laches,  Three  years'  delay  by  the  person  injured  by  the 
raising  of  an  illegal  dam  across  a  water  course  in  enforcing 
his  right,  after  protest,  will  not  preclude  his  right  to  have  the 
dam  reduced  to  its  former  height ;  but  five  years  previous  sub- 
mission to  the  injury  caused  by  the  original  structure  before 
it  was  raised,  during  which  time  large  sums  have  been  spent 
on  its  construction,  will  be  ground  for  refusing  him  an  order 
to  have  the  entire  dam  abated.  Scheurich  v.  S.  W.  Mo.  Light 
Co.  (Mo.  1905),  84  S.  W.  1003.  An  injunction  will  not  issue 
to  enjoin  the  emission  of  smoke  and  gases  from  copper  fur- 
naces where  there  has  been  a  10  years  delay  in  making  com- 
plaint. Madison  v.  Ducktown  Sulphur,  Copper  &  Iron  Co., 
113  Tenn.  331,  84  S.  W.  659. 

One  who  merely  protests  against  the  construction  of  ex- 
tensive and  valuable  improvements,  and  who  brings  no  legal 
proceedings  until  the  work  is  done,  cannot  have  an  injunction 
to  abate  such  improvements  as  a  nuisance  but  must  seek  his 
remedy  in  an  action  at  law.  MeKee  v.  City  of  Grand  Rapids 
(Mich.  1904),  100  N.  W.  Rep.  580. 

Public  work.  For  use  of  discretion  allowed  by  the  Ken- 
tucky Code  1858,  §  3403,  as  amended  by  Acts  1901,  p.  246,  c. 
139  in  assessing  damages  for  a  nuisance  instead  of  restraining 
by  injunction  in  the  case  of  a  work  of  public  utility  see  Madi- 
son v.  Ducktown  Sulphur,  Copper  &  Iron  Co.,  113  Tenn.  331, 
83  S.  W.  659. 
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Insolvency  of  defendant  The  insolvency  of  defendant 
by  reason  of  which  damages  could  not  be  recovered  against 
him  affords  grounds  for  injunction.  Reybum  v.  Sawyer  (N. 
C  1904),  47  S.  E.  761. 

Sec.  456.    Actions— Rights  to — Pleading— Practice 

In  an  action  for  injuries  caused  by  an  obstruction  set  in  a 
sidewalk  by  an  abutting  owner,  over  which  plaintiff  fell  and 
was  injured,  although  the  maintenance  of  such  structure  be  a 
violation  of  a  municipal  ordinance,  such  ordinance  is  not  the 
basis  of  the  cause  of  action,  and  plaintiff  will  not  be  required 
to  elect  between  proceeding  on  the  ground  of  the  infringement 
of  the  ordinance  or  on  the  violation  of  defendant's  common 
law  duty.  But  it  is  held  not  to  be  error  to  admit  such  ordinance 
in  evidence  to  show  that  the  structure  was  maintained  in  an 
unauthorized  manner.  Perrigo  v.  City  of  St.  Louis  (Mo. 
1904),  84  S.  W.  30. 

Rights  of  one  not  an  abutter.  Where  a  railroad  allows 
an  old  well  upon  its  premises  to  become  a  nuisance  by  filling 
up  with  dead  animals  and  rubbish  so  that  the  plaintiff  was 
made  sick  it  was  liable  to  him  although  he  had  no  interest 
in  the  property  adjoining  the  railroad  where  he  resided.  Ft 
Worth  &  Rio  Grande  Ry.  Co.  v.  Glenn,  97  Tex.  586,  80  S. 
W.  992. 

Special  damages.  One  specially  injured  by  reason  of 
diminution  in  the  Vctlue  of  his  property,  or  illness  caused  to 
himself  or  family  in  consequence  of  offensive  odors  arising 
from  an  accumulation  of  stagnant  water  upon  another's  land, 
may  bring  a  private  action  against  the  maintenance  of  such 
nuisance  though  it  be  public.  Savannah  F.  &  W.  Ry.  Co.  v. 
Parish,  117  Ga.  893,  45  S.  E.  280. 

Notice  and  request  to  remove.  Mont.  Civic  Code,  §  4554 
is  held  to  alter  the  common  law  rule  requiring  notice  of  the 
existence  of  a  nuisance  and  of  damage  accruing  before  the 
bringing  of  an  action.  Watson  v.  Colusa-Parrott  Mining  & 
Smelting  Co.  (Mont.  1905),  79  Pac.  14.  Although  a  party 
not  the  original  creator  of  a  nuisance  must  have  notice  thereof 
and  be  requested  to  remove  it  before  action  can  be  brought 
against  him  therefor,  this  doctrine  cannot  be  invoked  by  a  com- 
pany which  has  consolidated  with  that  creating  the  nuisance, 
assuming  all  the  latter's  debts,  liabilities  and  duties.  Long  et. 
al.  V.  Seaboard  Air  Line  Co.,  67  S.  C.  181,  45  S.  E.  188.  The 
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purchaser  of  property  on  which  there  is  a  nuisance  is  not  liable 
for  its  continuance  unless  he  has  been  requested  to  remove  it, 
Graham  v.  Chicago,  I.  &  L.  Ry.  Co.  (Ind.  App.  1905),  74  N. 
E.  Rep.  541. 

Successive  suits.  Where  a  railroad  maintained  a  nuisance 
by  draining  a  stream  which  flowed  through  the  plaintiff's 
land  but  was  not  a  permanent  nuisance  it  was  held  that  sqj- 
arate  suits  could  be  brought  from  time  to  time  for  recurring 
injuries  and  one  suit  was  no  bar  to  another  brought  for  dam- 
ages suffered  at  a  different  time.  Southern  Ry.  Co.  v.  Cooks, 
117  Ga.  286,  43  S.  E.  697.  For  a  case  discussing  the  right 
to  further  recover  for  damages  from  a  continuing  nuisance 
after  prior  recoveries  by  same  plaintiff,  see  Bennett  v.  City 
of  Marion,  119  Iowa  473,  93  N.  W.  558. 

Both  abatement  and  damages.  Under  California  Code  of 
Civ.  Proc.,  Section  731,  and  under  the  Common  Law  a  party 
injured  by  a  nuisance  may  in  the  same  action  obtain  a  judg- 
ment abating  it  and  recover  the  damages  caused  thereby. 
Astill  v.  South  Yuba  Water  Co.  (Cal.  1905),  79  Pac.  594, 
One  who  has  sued  under  the  Missouri  Statute  giving  double 
damages  to  persons  injured  by  the  unlawful  construction,  etc., 
of  a  dam  across  a  water  course,  and  having  recovered  such 
damages,  is  not  thereby  debarred  from  further  action,  seek- 
ing abatement  of  the  nuisance ;  such  a  judgment  being  in  no 
sense  a  substitute  for  a  condemnation  proceeding;  and  if  in 
the  action  he  asked  only  for  past  damages  praying  an  injunc- 
tion as  well,  and  the  obstruction  be  a  public  nuisance  which 
maj  at  any  time  be  abated,  it  will  be  considered  that  compensa- 
tion for  previous  damage  only  has  been  awarded.  Scheurich 
V.  S.  W.  Mo.  Light  Co.  (Mo.  1905),  84  S.  W.  1003. 

Negligence  unnecessary.  A  pedestrian  injured  physically 
by  the  operation  in  violation  of  law  by  a  street  railway  com- 
pany of  freight  cars  in  the  street  may  recover  damages  for 
the  injury  although  he  does  not  allege  negligence  on  the  part 
of  the  defendant  railway  company,  since  such  operation  is  a 
nuisance.  Daly  v.  Milwaukee  Electric  Ry.  &  Light  Co.,  119 
Wis.  398,  96  N.  W.  832. 

Pleading.  An  allegation  of  value  of  plaintiff's  property 
in  an  action  for  damages  for  nuisance  not  denied  by  the  answer 
will  be  regarded  as  true.  Mahan  v.  Daggett  (Ky.  1905),  84 
S.  W.  525. 

Complaint  in  an  action  to  abate  a  nuisance  held  to  state 
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a  cause  of  action.  City  of  Albert  Lea  v.  Knatvold,  89  Minm 
480,  95  N.  W.  309. 

Practice.  For  construction  of  Ga.  Civ.  Code,  1890,  § 
4760,  as  to  proceedings  for  abatement  against  public  nuisances, 
and  practice  thereunder,  see  Savannah,  F.  &  W.  Ry.  Co.  v. 
Gill,  118  Ga.  737,  45  S.  E.  623. 

Amendment.  Plaintiff  in  an  action  for  the  erection  and 
maintenance  of  a  nuisance  (culvert  of  insufficient  size  causing 
damage  by  backing  water)  cannot  be  allowed  to  amend  his  pe- 
tition by  striking  out  the  allegation  that  defendant  constructed 
the  culvert,  and  alleging  in  addition  that  before  suit  was 
brought  he  notified  defendant  to  abate  it,  which  defendant 
failed  to  do,  where  it  is  evident  that  the  object  of  such  amend- 
ment is  merely  to  change  the  action  from  one  for  the  erection 
and  maintenance  of  a  nuisance  to  one  for  continuing  a  nui- 
sance erected  by  another;  but  on  plaintiff's  failure  to  prove 
erection  by  defendant  he  should  be  non-suited.  Bladstock  v. 
Southern  Ry.  Co.  (Ga.  1904),  47  S.  E.  902. 

Defence,  The  defence  in  an  indictment  for  nuisance  for 
the  obstruction  of  a  highway  by  felling  a  tree  across  it,  that 
defendant  could  not  remove  the  tree  by  reason  of  back  water 
from  a  river,  being  matter  of  defence  must  be  presented  by 
special  plea.  Comm.  v.  Am.  Teleg.  &  Teleph.  Co.  (Ky.  1905), 
84  S.  W.  519. 

Parties.  There  can  be  joinder  neither  of  complainants 
nor  of  defendants  for  the  purpose  of  recovering  damages  for 
injuries  caused  by  a  nuisance.  Madison  v.  Ducktown  Sulphur, 
Copper  &  Iron  Co.,  113  Tenn.  331,  83  S.  W.  659.  Where 
several  persons  acting  independently  combine  to  produce  a 
nuisance  such  persons  may  be  joined  as  defendants  in  a  suit 
for  injunctive  relief.  Madison  v.  Ducktown  Sulphur,  Copper 
&  Iron  Co.,  113  Tenn.  331,  83  S.  W.  659.  Two  or  more  per- 
sons may  unite  in  a  bill  to  enjoin  a  nuisance  although  their 
lands  are  separate  and  distinct  from  each  other,  where  it  ap- 
pears that  the  lands  are  all  affected  in  substantially  the  same 
way  by  the  nuisance  complained  of.  Madison  v.  Ducktown 
Sulphur,  Copper  &  Iron  Co.,  113  Tenn.  331,  83  S.  W.  659. 


Sec.  457.    Damages. 

Plaintiff  in  action  for  nuisance  by  blowing  sawdust  from 
a  mill  over  and  into  his  adjoining  house  and  lot  may  recover 
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for  not  only  actual  damage  done  his  property  but  for  discom- 
forts  suffered  by  himself  and  family.  Mahan  v.  Doggett  (Ky. 
1905  )>  84  S.  W.  525.  The  measure  of  damages  for  a  continu- 
ing nuisance  is  not  the  depreciation  in  the  market  value  of  the 
land,  but  is  ordinarily  the  loss  in  its  use  caused  thereby  and 
such  special  damages  as^  result  therefrom.  Vogt  v.  City  of 
Grinnell,  123  Iowa  332,  98  N.  W.  782. 

Damages.  In  a  suit  by  a  landowner  against  a  city  for 
damages  caused  by  discharge  of  a  sewer  upon  the  plaintiff's 
land  for  several  years,  the  jury  were  instructed  that  there 
were  two  measures  of  damages:  (i)  Diminution  in  value 
caused  by  discharge  of  sewer;  (2)  Cost  of  restoration  of 
property  to  its  condition  before  the  discharge;  and  they  were 
told  to  adopt  whichever  of  the  two  would  result  in  their  find- 
ing the  lesser  damages  to  the  property.  Held :  Correct.  City 
of  Covington  v.  Berry  et.  al.  (Ky.  1905),  87  S.  W.  317. 

Temporary  injury.  Damages  may  be  recovered  by  a 
property  owner  whose  property  is  injured  by  the  construction 
by  a  dty  of  a  sewage  ditch,  even  though  both  its  construc- 
tion and  maintenance  have  been  proper ;  and  injury  to  the  free- 
hold estate  must  be  compensated  to  the  extent  of  diminution 
in  market  value.  The  rule  in  actions  for  damages  against  a 
city  for  nuisances  is  thus  laid  down :  "If  the  nuisance  is  not 
of  a  permanent  character  but  such  as  the  city  may  at  will  abate, 
and  when  abated  the  injury  occasioned  by  its  maintenance 
will  cease,  the  plaintiff  can  recover  merely  the  damages  which 
he  has  sustained  within  the  period  prescribed  by  the  statute 
of  limitations  for  bringing  a  suit  of  this  character.  But  if  the 
nuisance  is  of  a  permanent  and  continuing  character  the  plain- 
tiff may  recover  in  one  action  all  the  damages  past  and 
future.  *  *  *  "  Langley  v.  City  Council  of  Augusta, 
118  Ga.  590,  45  S.  E.  486 

Damages  to  vacant  lot.  Where  the  owner  of  a  vacant  lot 
sought  to  enjoin  the  erection  of  a  frame  building  on  an  ad- 
joining lot  in  violation  of  the  building  ordinance  as  being  a 
nuisance  the  court  refused  to  interfere  on  the  ground  that  the 
injury  to  the  value  of  the  vacant  lot  was  too  speculative.  West 
v.  Ponca  City  Milling  Co.  (Okl.  1904),  79  Pac.  100. 

Rental  value  of  property.  In  an^  action  for  a  nuisance 
caused  by  flowage  of  sewage  on  plaintiff's  farm  between  cer- 
tain dates,  the  damages  cannot  properly  exceed  the  rental 
value.  Bennett  v.  City  of  Marion,  119  Iowa  473,  93  N.  W.  558. 
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Where  ore  several  defendants.  Where  various  parties 
pollute  a  stream  by  their  various  separate  deposits  in  it  they  are 
each  only  liable  for  the  amount  of  damage  done  by  it,  even 
though  it  is  difficult  to  ascertain  how  much  damage  was 
caused  by  each.  Watson  v.  Colusa-Parrott  Mining  &  Smelting 
Co.  (Mont.  1905),  79  Pac.  14. 

Ezndence  of  injury  to  plaintiff's  land  by  caving  and 
washing  of  banks  of  a  sewage  ditch  complained  of  as  a 
nuisance,  and  of  the  endangering  the  life  of  shade  trees  along 
its  banks,  etc.,  is  properly  admissible  upon  the  question  of 
damage  recoverable.  Langley  v.  City  of  Augusta,  118  Ga. 
590,  45  S.  E.  486.  If,  in  an  action  to  recover  damages  for  the 
maintaining  of  a  nuisance  consisting  in  the  dumping  of  refuse 
into  a  stream,  it  appears  that  members  of  plaintiff's  family 
were  at  times  nauseated  by  the  smells,  but  there  is  no  evidence 
as  to  the  extent  to  which  this  occurred  or  as  to  the  seriousness 
of  the  results  or  that  damage  was  done  to  any  property  right, 
a  judgment  for  nominal  damages  only  is  proper,  even  conced- 
ing that  the  plaintiff  may  recover  damages  at  all  for  the  injury 
described.  Perry  v.  Home  Co-operative  Creamery  Co.  (la. 
1904),  loi  N.  W.  Rep.  150.  On  an  issue  as  to  the  amount  of 
damage  sustained  by  a  riparian  owner  because  of  the  pollution 
of  a  stream  evidence  considered  and  held  to  sustain  the  amount 
of  damages  awarded.  Dudley  v.  City  of  New  Britain,  yy 
Conn.  322,  59  Atl.  89. 

Sec.  458.     Municipal  control. 

It  is  no  defense  in  an  action  for  maintaining  upon  one's 
premises  an  accumulation  of  stagnant  water  causing  offensive 
odors  that  the  pool  could  have  been  drained  and  the  accumula- 
tion prevented,  if  a  ditch  had  been  constructed  by  the  municipal 
authorities  having  jurisdiction.  Savannah,  F.  &  W.  Ry.  Co. 
V.  Parish,  117  Ga.  893,  45  S.  E.  280. 

A  city  may  as  a  police  regulation  for  the  public  health  and 
safety  forbid  the  erection  of  gas  works  within  certain  limits 
and  its  motives  in  so  doing  cannot  be  inquired  into  by  the 
courts.  Dobbins  v.  City  of  Los  Angeles,  139  Cal.  179,  72 
Pac.  970.  The  fact  that  a  ditch  improperly  maintained  by  a 
city  as  part  of  its  sewage  system,  and  allowed  to  become  a 
nuisance  by  the  accumulati9n  of  stagnant  water  therein,  and 
by  its  overflowing  adjoining  owner's  land,  was  built  as  a  part 
of  the  sewage  system  contrary  to  the  statute,  by  the  city  coun- 
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cil  without  the  co-operation  of  the  board  of  health,  does  not 
prevent  the  city  from  being  responsible  therefor  to  the  same 
extent  as  if  the  statutory  requirements  had  been  complied 
with  in  its  construction;  and  the  city  will  be  equally  liable 
when  it  uses  a  sewer  irregularly  constructed,  as  by  such  use 
the  construction  is  ratified ;  want  of  authority  being  in  such  a 
case  no  defence.  (The  court  say :  "Where  a  city  has  authority 
to  do  an  act,  performance  in  an  irregular  way  or  by  a  different 
instrumentality  from  that  prescribed  will  not  prevent  liability 
from  attaching.")  Langley  v.  City  Council  of  Augusta,  iiS 
Ga.  590,  45  S.  E.  486.  It  was  held  that  there  was  no  authority 
conferred  by  the  charter  of  the  city  of  Roanoke,  Va.,  author- 
izing the  city  council  to  delegate  to  any  officer  the  power  to 
determine  arbitrarily  whether  a  building  was  so  damaged  by 
fire  as  to  be  a  nuisance  and  to  forbid  its  repair  by  an  ordinance 
declaring  that  any  wooden  building  erected  within  the  fire 
limits  and  damaged  might  be  repaired  if  it  was  a  good  sound 
one  previous  to  the  damage  and  was  not  now  more  than  half 
destroyed  and  giving  the  city  engineers  power  to  determine 
the  amount  and  extent  of  the  damage.  City  of  Roanoke  v. 
Boiling,  loi  Va.  182,  43  S.  E.  343.  An  ordinance  prohibiting 
the  erection  of  a  balcksmith's  shop  in  any  block  in  which  two- 
thirds  of  the  buildings  are  used  for  residential  purposes  and 
continuing,  "That  in  determining  whether  two-thirds  of  the 
buildings  on  both  sides  of  the  street  are  used  exclusively  for 
residence  purposes  any  buildings  fronting  upon  another  street 
and  located  upon  a  comer  lot  shall  not  be  considered,"  con- 
strued. Held  that  "block"  means  "the  part  of  a  street  which 
lies  between  two  cross  streets"  and  not  a  "square."  Patterson 
V.  Johnson,  214  111.  481,  73  N.  E.  761. 

Statutes.  Ch.  122,  Sec.  56  of  the  laws  of  1903,  giving 
cities  of  the  first  class  power  to  abate  nuisances  is  amended 
by  Kas.  Session  Laws  of  1905,  Ch.  109.  Ch.  134,  Sec.  i  of 
the  Session  Laws  of  1903,  giving  cities  of  the  2d  and  3d  class 
power  to  abate  nuisances  is  amended  by  Kas.  Session  Laws 
of  1905,  Ch.  120.  Boards  of  County  Commissioners,  Town 
Trustees  and  City  Boards  are  empowered  to  revoke  and  dis- 
continue the  licenses  for  such  business  as  has  been  found  to 
be  a  nuisance.  Nev.  Laws  of  1903,  Ch.  55.  The  abatement 
of  nuisances  in  incorporated  towns  is  provided  for  by  Nev. 
Laws  of  1905,  Ch.  105. 
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Sec.  459.    Partition  by  agreement. 

It  was  held  "that  a  parol  partition  of  land  made  by  co- 
tenants,  each  party  taking  possession  of  its  share,  occupying 
and  using  it,  or  alienating  his  or  her  share,  will  be  binding 
on  all  said  co-tenants,  and,  when  acquiesced  i|i  for  a  long 
time,  will  not  be  disturbed  at  the  suit  of  a  creditor  of  one  of 
the  parties."  To  show  that  such  a  partition  was  the  real 
consideration  for  a  deed  which  recites  "love  and  affection 
and  one  dollar"  parol  evidence  is  admissible.  Edwards  v. 
Latimer,  183  Mo.  610,  82  S.  W.  109.  It  was  held  that  where 
the  plaintiffs  and  defendants,  being  owners  of  separate 
parcels  of  land,  agreed  that  all  be  partitioned  "as  if  they 
held  said  lands  as  tenants  in  common,"  the  proper  remedy 
was  by  a  bill  in  equity  for  specific  performance  and  not  by 
a  special  statutory  proceeding  for  partition  before  the  clerk 
of  court.    Sumner  v.  Early,  134  N.  Car.  223,  46  S.  E.  492. 

Sec.  460.  Who  may  have  partition — ^Title  necessary  to 
maintain. 

As  ownership  is  the  basis  of  the  action  of  partition  and 
must  be  alleged  and  proved,  the  defendant  may  inquire 
into  the  validity  of  the  proceeding  whereby  the  plaintiff  ob- 
tained the  title  upon  which  he  sues.  Thibodeaux  v.  Thib- 
odeaux,  112  La.  906,  36  South.  800.  A  widow  in  possession 
of  a  homestead  and  having  an  unassigned  dower  interest 
in  other  real  estate,  cannot  maintain  a  partition  action 
against  the  heirs  of  the  husband,  under  §  3101,  Wis.  Rev. 
St.  1898.  Ullrich  v.  Ullrich  (Wis.  1904),  loi  N.  W.  Rep. 
376.  Children  of  a  widow,  the  widow  having  a  general 
power  of  appointment  and  an  express  life  estate,  were 
denied  partition  of  the  estate  of  an  ancestor,  on  the  ground 
I  nat  the  widow  had  in  effect  a  fee  simple,  and  the  children's 
interests  were  subordinate  to  the  widow's.  In  re  Sturgis's 
Estate,  205  Pa.  St.  435,  55  Atl.  27.  Where  complainants 
in  a  partition  suit  allege  ownership  in  fee,  but  are  shown  on 
the  evidence  to  be  tenants  in  common  for  life,  held,  since 
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as  such  they  are  entitled  to  partition,  the  direction  of  a 
verdict  for  defendants  on  the  ground  of  plaintiff's  failure 
to  sustain  allegations  as  to  title  is  error.  Windham  et.  al. 
V.  Howell  et.  al.  (S.  C.  1904),  47  S.  E.  715.  Section  490, 
Kentucky  Civil  Code  of  Practice,  which  provides  for  the 
sale  of  land  for  division  where  the  share  of  each  owner  is 
worth  less  than  $100.  or  is  a  vested  estate  in  possession, 
was  held  not  applicable  to  the  shares  of  remaindermen 
when  the  life  estate  is  worth  in  excess  of  $100.,  a  remainder 
not  being  property  in  possession  within  the  meaning  of  the 
statute.     Berry  v.  Lewis  (Ky.  1904),  82  S.  W.  252. 


Sec.  461.  Right  to  possession  as  prerequisite  to  the 
action — ^Joinder  of  action  for  partition  and  to  recover  real 
estate. 

If,  in  an  action  for  partition,  defendant  claims  to  be 
holding  the  land  adversely  under  a  deed  from  his  mother, 
who  took  it  on  the  death  of  the  owner,  the  brother  of 
plaintiff  and  defendant,  his  demurrer  to  the  declaration 
will  be  sustained.  Eagle  v.  Franklin,  71  Ark.  544,  75  S. 
W.  Rep.  1093.  Unless  a  suit  in  partition  is  brought  by  one 
or  more  tenants  in  common  of  a  vested  remainder  or  a  rever- 
sion, it  should  be  alleged  in  the  complaint  and  proven  if 
denied  that  the  plaintiff  and  defendants  were  in  possession 
as  tenants  in  common  of  the  property  described  in  the  com- 
plaint  at  the  time  of  the  commencement  of  the  suit  and  an 
averment  that  the  plaintiff  and  defendants  are  tenants  in 
common  does  not  imply  that  they  are  each  in  possession  of 
the  property  and  is  insufficient.  Sterling  v.  Sterling,  43 
Ore.  200,  72  Pac.  471.  Where  "the  complainant  railroad  com- 
*  acquired  its  title  to  a  half  interest  in  the  lancis 
sought  to  be  partitioned"  and  "executed  a  deed 
conveying  its  said  one-half  undivided   interest     *     *     *     to 

*  *     *     C"  and  "at  the  date  of  the  execution  of  said  deed 

*  *  *  B.  having  previously  ousted  the  railroad  company 
from  the  possession  and  enjoyment  of  its  interest  in  said 
lands,  was  in  *  *  *  adverse  possession  *  *  *  claim- 
ing to  be  owner  *  *  *  under  color  of  title,"  it  was  held 
that  "as  between  the  railroad  and  (B),  the  title  *  *  * 
never  passed,  and  is  still  in  the  company  *  *  *  the  rail- 
road comoany  is  the  proper  party  to  maintain  the  suit,  and 
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not"  the  representative  of  C.    Berry  v.  Tennessee  &  C.  R.  < 
134  Ala.  6i8,  33  So.  8. 

Where  a  tenant  in  common,  not  in  possession,  sc 
partition  he  must  join  an  action  for  possession  of  the  h 
but  a  failure  so  to  do  is  waived  if  not  objected  to.  Mo< 
head  v.  Robinson,  68  Kan.  534,  75  P.  503. 

Sec.  462.  Partition  proceedings — Nature — Incidei 
authority  of  court. 

Nature  of  proceedings.  In  Iowa,  partition  is  by  equit 
proceedings,  so  that  the  court  may  modify  the  reporl 
the  referees  appointed  to  make  partition.  Shearer 
Shearer  (la.  1904),  loi  N.  W.  Rep.  175. 

Incidental  authority  of  court.     The  jurisdiction  to  ] 
tition  or  divide  a  portion  of  the  estate  among  the  devii 
carries  with  it  of  necessity  the  power  to  determine  such 
eidental  questions  as  are  incidentally  involved  in  a  just 
equitable  decree  of  partition.     Schick  v.  Whitcomb  (> 
1903),  94  N.  W.  1023.     Partition  Act  (3  Starr  &  C.  A 
St.  1896  (2d  Ed.),  p.  2925,  construed  as  allowing  cour 
ftartition  proceedings  thereunder  to  remove  clouds  on 
title,  such  as  invalid  tax  deeds,  etc.     Glos  v.  Carlin, 
111.  192,  69  N.  E.  Rep.  928.     When  the  plaintiffs  in  a  ] 
evading  for  partition,  were  declared  not  entitled  and  1 
was  decreed  to  be  in  the  defendant  but  in  the  course 
proceedings  a  new  dispute  arose  over  the  validity  of  a  d 
if   the  land  by  one  defendant  to  the  other,  it  was  held 
under  Missouri  Revised  Statutes  of  1899,  Section  4389, 
court    had    jurisdiction    to    determine    this    latter    disj 
when  raised  by  the  pleadings  in  the  nature  of  a  cross 
in  equity  to  cancel  the  deed.     Snyder  v.  Am,  187  Mo. 
86  S.  W.  199.     Although  in  partition  proceedings  it  ma} 
competent   for   a    court   to  order  the   investment   of 
amount  of  a  claimant's  share  and  the  payment  of  the  in 
est  thereon  to  the  claimant,  a  life  tenant  during  her 
and  that  after  her  decease  the  principal  shall  be  paid  to 
heirs,  the  failure  of  the  court  to  do  so  does  not  impair 
jurisdiction  so  as  to  render  the  proceedings  invalid,  bu 
mere  matter  of  error.     Sparks  v.  Clay  (Kan.  1904),  84  S. 
40.     Where  in  an   equitable   partition   proceeding  the   i 
tioner  prays  that  her  share  be  segregated  and  held   li 
for  an  indebtedness  charged  by  her  thereon,  and  the 
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swcr  filed  by  her  creditors  admits  the  allegations  of  the 
petition,  states  their  claims  and  liens  on  her  interest,  and 
prays  judgment  against  her  for  stated  sums  and  that  such 
judgment  be  enforced  against  her  interest,  such  answer  will 
be  held  germane.  Latimer  v.  Irish-American  Bank  (Ga. 
1904),  47  S-  E,  322. 

Sec  463.    Statutes  amended  and  construed,  generally. 

California  Code  Civil  Practice,  758,  759,  and  766,  with 
regard  to  suits  for  partition  of  land  construed.  Ivancovich 
V.  Weilman,  144  Calif.  757,  78  Pac.  268.  Sec.  499  of  the 
Civil  Code  o(  Ky.,  relating  to  proceedings  for  the  division 
of  land  held  jointly,  construed.  Salyer  v.  Elkhorn  Land 
Imp.  Co.  (Ky.  1903),  77  S.  W.  Rep.  370.  Sec.  4402  of  Art. 
I  of  Ch,  53  of  the  Rev.  St.  1899,  is  repealed  and  a  new  pro- 
vision substituted,  requiring  the  report  and  judgment  in 
partition  proceedings  to  be  recorded,  by  Mo.  Laws  of  1905, 
p.  267.  Missouri  Revised  Statutes  of  1899,  Sections  4384 
and  4375,  with  regard  to  proceedings  to  effect  a  partition  of 
real  estate,  construed.  Robertson  v.  Brown,  187  Mo.  452, 
85  S.  W.  187.  Mississippi  Code  1892,  3101,  as  to  the  juris- 
diction of  a  court  of  equity  in  a  suit  for  partition  construed. 
Walker  v.  Williams,  84  Miss.  392,  36  South.  450.  Sec. 
1538  of  the  Code,  prescribing  the  necessary  parties  in  parti- 
tion proceedings,  is  amended  by  N.  J.  Laws  of  1905,  Ch. 
662.  Sec.  576I  of  the  Rev.  St.,  providing  for  amicable  par- 
tition of  real  estate,  is  amended  by  O.  Acts  of  1904,  p.  287. 
In  partition  proceedings,  provision  is  made  for  a  trustee  to 
satisfy  liens  and  invest  the  money  coming  into  his  hands 
by  Pa.  Laws  of  1903,  No.  106.  Washington  Laws  1895,  p. 
1976,  c.  105,  considered  and  confirmed  so  that  deeds  of 
land  by  an  executor  and  heirs  with  a  view  to  partition  while 
the  estate  was  in  process  of  administration  and  before  the 
enactment  of  the  above  law,  held  to  be  valid  to  pass  title. 
Demaris  v.  Barger,  33  Wash.  200,  74  P.  362. 

Sec.  464.    Partition  of  estate  of  decedent. 

Though  a  partition  suit  be  properly  brought  in  a  court 
having  exclusive  jurisdiction  of  the  real  estate  of  a  de- 
cedent, the  bringing  of  the  suit  does  not  interfere  with  the 
jurisdiction  of  the  probate  court  and  granting  letters  of  ad- 
ministration upon  the  personal  estate.     An  administrator 
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need  not  be  renx^ved  pendente  lite  on  the  ground  of  the  ir 
tLition  of  a  suit  to  partition  decedent's  land,  such  proc( 
ing  being  in  no  sense  a  contest  of  the  will.  When 
statute  (Rev.  St  1899,  §  4383),  provides  that  no  partitioi 
lands  devised  by  any  last  will  shall  be  made  contrary 
the  intention  of  the  testator  therein  expressed,  the  c( 
has  no  power  to  entertain  a  partition  on  suit  brought  by  ] 
sons  having  no  interest  under  the  will,  or  who  have 
signed  such  interest  as  they  had;  and  the  prol 
court  can  not  thus  be  ousted  from  its  jurisdiction  over 
realty.  The  above  statute  is  held  to  apply  where  the  > 
made  and  proved  in  another  State,  complies  in  this  res] 
with  Missouri  law,  disposes  of  land  in  Missouri,  an< 
recorded  therein.  Stevens  v.  Larwill  (Mo.  1904),  84  S. 
113.  Under  Nebraska  Comp.  St.,  §§  289,  292,  a  dev 
under  a  will  may  petition  for  partition  whenever  the  ex( 
tor  reserves  in  his  hands  sufficient  personal  estate  to 
the  personal  charges.  Schick  v.  Whitcomb  (Neb.  19 
94  N.  W.  1023. 

Sec.  465.    Whether  partition  or  sale  ordered. 

Partition  in  entirety  preferred  to  sale.     It  was  held 
heirs  have  a  legal  right  to  insist  upon  partition  in  enti 
of  property  which  they  inherit  and  cannot  be  forcec 
partition  of  specific  pieces  in  successive  actions.     Mag 
V.  Fluker,   112  La.  76,  36  South.  231.    The  law  favors 
tition  of  land  among  tenants  in  common,  rather  than  a 
thereof  and  a  division  of  the  proceeds,  and  it  is  only  m 
the  land  itself  cannot  be  partitioned  that  a  sale  will  be 
creed.     Kloss  v.  Wylezalek,  207  111.  328,  69  N.  E.  Rcip. 
A  joint  owner  of  real  estate  has  a  right  to  have  a  defi 
part  set  oflF  to  him  and  the  court  will  not  order  a  sale 
division  of  the  proceeds  even  of  a  mining  claim  except 
proof  that  a  partition  would  result  in  great  prejudice  to 
or  more  of  the  co-owners.    Ryan   v.   Egan,  26  Utah,  241 
Pac.  933. 

When  sale  ordered.  Where  upon  a  petition  to  sell  " 
of  a  decedent  it  was  found  that  owing  to  the  uncertain 
tribution  and  quantity  of  oil  and  the  small  quantity 
w^ater  it  would  be  impossible  to  make  an  equitable  p; 
tion  of  a  remainder,  the  court  is  authorized  to  order 
sale  of  the  entire  tract.     In  re  Newlove*s  Estate,  142 
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377,  75  P.  1083.  On  the  death  of  a  widow,  leaving  children, 
in  possession  of  the  estate  acquired  by  the  community  be- 
tween the  husband  and  wife,  a  sale  of  the  entire  estate,  ex- 
cepting only  such  as  is  in  litigation,  will  be  ordered  and 
the  proceeds  distributed  if  the  character  of  the  estate  is 
such  as  to  prevent  a  division  in  kind.  Wilson  v.  Wilson, 
34  South.  94,  109  La.  1075. 

Where  in  a  partition  proceeding  a  defendant  in  his 
answer  joined  in  a  prayer  for  sale,  it  was  held  that  he  there- 
by waived  the  requirement  that  no  order  of  sale  could  be 
made  without  testimony  to  show  that  the  land  could  not  be 
divided.  Heyward  v.  Middleton,  65  S.  C.  493,  43  S.  E, 
956.  Where  upon  the  hearing  of  a  partition  suit  the  cleik 
adjudges  that  the  property  can  be  partitioned  without  in- 
jury to  either  party,  whereas  plaintiff  would  be  injured  by 
a  sale,  defendant's  right  as  to  "satisfactory  proof"  is  waived 
when  proof  is  not  requested  before  the  decision  of  the  clerk, 
and  the  affirmatory  ruling  of  the  judge  ordering  partition 
is  not  subject  to  review.  Albemarle  Steam  Nav.  Co.  v» 
Worrell  et.  al.,  133  N.  C.  93,  45  S.  E.  466. 

I  Code,  §  496,  subsec.  2,  providing  for  sale  of  joint 
owners'  shares  of  land,  is  intended  for  the  protection  of 
holders  of  shares  worth  less  than  $100,  and  the  sale  of  such 
a  share  may  be  ordered  when  the  owner  of  a  share  worth 
more  than  that  amount  refuses  consent  to  sale.  Berry  v. 
Lewis  et.  al.  (Ky.  1905),  84  S.  W.  526.  Evidence  in  a  parti- 
tion suit  considered  and  held  that  as  the  property  was  a 
watering  place  built  about  a  mineral  spring,  partition  would 
impair  its  value  so  that  its  sale  was  authorized.  Gill  v. 
Lane  (Ky.  1904),  80  S.  W.  1176.  A  sale  and  not  a  parti- 
tion should  be  decreed  on  partition  proceedings  where  one 
co-tenant  occupies  the  basement,  first  story  and  part  of 
roof,  the  other  the  stair-way,  second  story  and  half  the 
roof,  the  building  having  been  built  by  the  two  joint  own- 
ers. Truth  Lodge,  No.  213,  A.  F.  A.  M.  v.  Barton,  119  la. 
230,  93  N.  W.  106.  The  mere  fact  that,  in  proceedings  for 
the  partition  of  land,  it  appears  that  there  is  no  spot  on  the 
land  alotted  to  defendant  which  suits  him  for  the  location 
of  a  house  is  not  sufficient  cause  for  ordering  a  sale  of  the 
entire  tract.  Shearer  v.  Shearer  (la.  1904),  loi  N.  W.  Rep. 
175. 
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Sec.  466.  Partition  sales — In  parcels  or  in  solido 
Void  sale — When  sale  set  aside. 

Where  a  city  lot  is  to  be  ?old  for  partition,  it  is  he 
that  it  should  not  be  sold  as  two  lots  when  held  and  us 
as  one,  and  it  does  not  appear  that  the  interests  of  the  pj 
ties  require  it  to  be  sold  as  two.  Kieman  v.  Lynch,  i 
La.  555,  36  South.  588. 

In  a  bill  for  partition  which  asks  for  no  sale,  there  c; 
be  no  sale  for  costs  and  such  a  decree  and  a  conveyan 
thereunder  are  void.  A  purchaser  of  land  from  a  purchas 
under  such  void  judicial  sale  is  not  a  bona  fide  purchasi 
Waldron  v.  Harvey,  54  W.  Va.  608,  46  S.  E.  603. 

Equity  will  set  aside  a  sale  and  order  a  new  sale,  whc 
in  partition  proceedings  the  land  was  sold  to  parties  to  t 
petition  at  much  below  its  real  value,  such  sale  beii 
brought  about  by  fraud.  Schwaman  v.  Truax,  179  N. 
■^PP-  35>  71  N.  E.  Rep.  464:  A  commissioner's  sale  of  lai 
for  the  purpose  of  making  a  division  among  heirs,  will 
set  aside  if  the  price  paid  be  $1,725,  for  land  worth  $3.0( 
if  the  condition  o  fthe  roads  leading  to  the  land  and  t 
land  itself  (being  covered  with  snow)  and  the  weather  < 
the  day  of  the  sale  were  such  as  to  prevent  persons  fro 
attending  the  sale,  and  if  there  be  an  error  in  the  judgme 
directing  the  sale.  Lipp's  Guardian  v.  Allplim  (Ky.  190^ 
77  S.  W.  Rep.  1105.  A* purchase  by  an  attorney  of  1 
client*s  property  at  a  partition  sale  conducted  by  himse 
if  made  with  the  utmost  good  faith  is  valid ;  but  it  will 
very  closely  scritinized.  Mansfield  v.  Wallace  (III.  19O; 
75  N.  E.  Rep.  682. 


Sec.   467.    Judgment   in   partition — ^Effect — ^Rights 
unknown  heirs — ^Purchaser. 

Effect,  Title  to  real  estate  is  not  derived  from  partiti 
proceedings ;  their  only  effect  being  to  fix  the  boundari 
of  land  whose  title  is  already  vested  in  the  several  owne: 
Sharp  V.  Stewart  et.  al.  (Mo.  1905),  84  S.  W.  963.  It  w 
held  that  although  "at  common  law  a  conveyance  to  hi 
band  and  wife  in  fee  vests  the  estate  in  them  as  one  perse 
the  whole  of  which  remains  to  the  survivor  of  them"  sti 
**in  partition,  even  if  made  by  deeds  inter  partes  no  ad< 
tional  estate  is  conveyed  to  the  partitioners."  A  husbar 
therefore,  who  bought  the  interests  of  certain  heirs  of 
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estate  of  which  his  wife  was  one,  and  petitioned  with  his 
wife  for  partition,  whereupon  certain  land  was  set  off  to 
both  of  them  as  their  respective  shares,  became  a  tenant  in 
common  with  his  wife  and  not  a  tenant  by  the  entirety. 
Harrison  v.  McReynolds,  183  Mo.  533,  82  S.  W.  120.  A 
judgment  in  partition  proceedings  resulting  in  a  sale  of  all 
decedent's  land  within  certain  known  metes  and  bounds,  is 
.  final  and  conclusive  notwithstanding  that  two  tracts  be- 
longing to  decedent  lay  within  those  bounds  instead  of  only 
one  as  supposed  by  the  parties  thereto.  Norwood  et.  al. 
V.  Gregg  et.  al.,  67  S.  C.  224,  45  S.  E.  163.  A  person  leasing 
property  while  partition  proceedings  are  pending,  cannot 
be  forcibly  evicted  by  a  purchaser  at  a  sale  made  under  a 
decree  in  such  proceedings,  where  the  decree  made  no  order 
to  the  lessee  to  surrender  possession.  Schwartz  v.  Mc- 
Quaid,  214  111.  357,  73  N.  E.  Rep.  582.  A  decree  of  partition 
made  where  the  court  has  jurisdiction  of  all  parties  fixes 
conclusively  the  shares  and  titles  of  these  parties  in  any 
collateral  proceedings.  Curtis  et.  al.  v.  Zutavern  et.  al.,  67 
Neb.  183,  93  N.  W.  400.  In  proceedings  for  partition  of 
land  which  was  leased  before  the  commencement  of  the 
proceedings,  where  the  owners  and  lessee  were  notified,  a 
decree  "that  each  of  the  parties  to  the  action  and  each  and 
every  person  deriving  title  *  *  *  from  a  party  after 
the  filing  of  the  notice  of  pendency  of  this  action,  be  for- 
ever barred  of  all  right,  title  and  interest,"  the  lessee  is 
bound  by  the  judgment  and  a  purchaser  from  one  of  the 
parties  can  take  immediate  possession.  The  lease  does  not 
constitute  a  cloud  on  the  title.  Dresser  v.  Travis,  177  N. 
Y.  376,  69  N.  E.  Rep.  736. 

Unknown  heir,  A.  deserted  his  wife  and  child.  He  later 
married  under  an 'assumed  name  during  the  life  of  his  first 
wife.  When  20  years  later  he  died,  leaving  real  estate,  chil- 
dren of  the  second  wife  instituted  partition  proceedings,  un- 
known to  the  child  of  the  first  wife,  under  which  proceedings 
the  land  was  sold.  Held,  on  suit  by  the  child  of  the  first  wife, 
that  she  was  entitled  to  the  land,  that  as  to  her  the  partition 
proceedings  were  a  mere  nullity,  and  that  laches  could  not  be 
imputed  to  her,  since  she  brought  her  suit  shortly  after  actual 
knowledge  of  her  father's  death.  Perrine  v.  Kohr  et.  al., 
205,  Pa.  St.  602,  55  Atl.  790.  An  important  case  with  dis- 
cussion. 
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Rights  of  purchaser  pending  litigation.  Where  a  s 
under  a  decree  for  partition  is  legal  and  binding,  the  m 
knowledge  by  a  purchaser  of  a  pending  litigation  in  eqi 
does  not  invalidate,  his  purchase,  so  long  as  the  decree  for  i 
remains  unrevoked.  Tobin  v.  Larkin,  187  Mass  279,  y2 
E,  Rep.  985,  ■ 

Sec.  468.    Award — Owelty — Valuation. 

In  a  suit  against  a  guardian  by  a  ward  for  partition 
land  purchased  with  money  of  the  latter,  the  homest 
of  the  guardian  cannot  be  charged  with  an  indebtedn 
due  from  the  guardian  to  the  ward,  not  connected  with 
res  of  the  suit.    Mky  v.  May  et.  al..  Mo.,  88  S.  W.  75. 

Under  Iowa  Code,  §  3775,  a  plaintiff  in  partition  f 
ceedings  who  claims  only  one  tenth  interest  in  the  land  can 
be  awarded  seven  thirtieths  even  though  that  is  her  righ 
share.    Bottorff  v.  Lewis,  121  Iowa  27,  95  N.  W.  262. 

When  on  a  partition  of  a  trust  in  a  proceeding  to  wl 
plaintiff  was  not  a  party  a  certain  note  of  the  plaintiff's, 
cured  by  a  deed  of  trust  of*  the  whole  tract,  was  charged  u 
a  certain  portion  of  the  tract  as  owelty,  it  was  held  that 
decree  of  partition  did  not  affect  the  plaintiff,  neither  did 
decree  of  partition  operate  as  an  assumption  of  the  debt 
either  party  thereto.  Stone  v.  McGregor,  (Texas  1905), 
S.  W.  334.  Where  A  supported  his  aged  mother  under 
agreement  with  B,  his  brother,  that  in  return  for  such  s 
port  he  should  during  the  life  of  his  mother,  who  was 
owner  of  the  land,  have  the  use  of  the  property,  held, 
partition  proceedings  between  A  and  B,  as  tenants  in  comr 
after  the  death  of  their  mother,  that  A  was  not  entitled 
against  B  to  an  allowance  from  the  proceeds  of  a  partition  s 
of  an  amount  equal  to  the  reasonable  worth  of  the  maintena 
of  the  mother.  Clark  v.  Clark  et.  al.,  134  Mich.  602, 
N.  W.  924. 

Where  the  co-tenants  seeking  partition  derived  title 
equal  undivided  parts  by  devise  from  different  ancestors, 
return  of  an  order  of  inquest  valuing  the  estire  estate  of 
ancestor  is  defective,  when  the  latter's  interest  was  onl> 
part.    In  re  Hogg's  Estate,  206  Pa.  St.  415,  55  Atl.  1057. 

Under  the  Statute  of  Presumptions  (N.  C.  Rev.  Code 
65,  g  18)  and  the  Statute  of  Limitations  (Code,  §  136) — (j 
tially  repealed  and  modified  by  Laws  1891,  p.  102,  C.  ii; 
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^5^>  §  158)  a  motion  in  a  partition  proceeding  for  leave  to 
subject  certain  lands  to  owelty  of  partition,  the  commis- 
sioners' decree  being  confirmed  in  1862  and  the  present  pro- 
ceedings being  brought  in  1903,  is  barred,  and  such  a  pro- 
ceeding is  an  "action"  within  the  intent  of  the  statute.  Ex 
parte  Smith  et.  al.  (N.  C.  1904),  47  S.  E.  16. 

Sec.  469.    Attorney's  fee. 

In  New  Jersey  an  attorney's  fee  of  $400  was  allowed  as 
reasonable  for  complainant  in  extensive  partition  proceedings 
involving  13,000  acres  of  land,  two  years'  time,  and  a  second 
reference  owing  to  errors  of  both  parties  as  to  the  property 
to  be  divided.  McMullen  v.  Doughty  (N..  J.  Eq.  1903),  55 
Atl.  115.  Ky.  St:  1903,  §  489  allowing  attorneys'  fees  in  par- 
tition suits  construed.  Fristde  v.  Gillen  (Ky.  1904),  80  S. 
W.  823. 

Sec.  470.    Practice  and  pleading. 

Appeal,  No  appeal  can  be  taken  in  a  partition  suit,  before 
the  final  order  from  an  introductory  order  appointing  com- 
missioners. Albemarle  Steam  Nav.  Co.  v.  Worrell  et.  al 
133  N.  C.  93,  45  S.  E.  466.  In  some  jurisdictions  it  is  held  that 
a  decree  of  partition  and  one  confirming  the  report  of  the  ref- 
erees made  in  pursuance  thereof  are  separate  and  distinct  de- 
crees and  that  an  appeal  from  the  latter  does  not  bring  up  for 
review  questions  arising  on  the  former  but  in  Oregon  an  appeal 
from  the  decree  confirming  the  sale  brings  up  any  intermediate 
order  involving  the  merits.  Sterling  v.  Sterling,  43  Ore.  200, 
72  Pac.  741.  To  the  same  eflFect,  see  Tilton  v.  Vail,  117  N. 
Y.  521,  23  N.  E.  120;  Peck  v.  Vanderburg,  30  Cal.  11 ;  Contra. 
McRoberts  v.  Lockwood,  49  Ohio  State  374,  34  N.  E.  734. 
Where  a  partition  accounting  involves  much  detail  the  trial 
court  should  set  out  the  various  items  of  debit  and  credit  to  the 
respective  parties,  and  the  main  facts  made  the  basis  of  the 
trial  court's  opinion,  so  that  an  appellate  court  may  properly 
review  the  finding  made.  Baldridge  et.  al.  v.  CoflFman  et.  al. 
(Neb.  I904),98N.  W.  811. 

Pleading.  •  Pleadings  in  an  equitable  partition  suit  held 
sufficient  to  sustain  the  decree.  Latimer  v.  Irish-American 
Bank  et.  al.  (Ga.  1904),  47  S.  E.  322. 

Harmless  error,  A  partition  proceeding  will  not  be  put 
aside  because  some  of  the  debts  sef  out  in  the  bill  did  not  be- 
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come  due  till  after  the  rendition  of  the  decree,  when  it 
pears  that  the  petitioner  was  remiss  in  not  having  set  out 
fact  that  they  were  not  material  in  her  original  petitior 
in  otherwise  failing  to  protect  her  interests  before  the  dec 
and  that  the  notes  in  question  subsequently  became  due  be 
the  filing  of  the  bill  of  review,  and  before  any  effort 
made  to  carry  the  decree  into  effect.  Latimer  v.  Irish-Ai 
ican  Bank  et.  al  (Ga.  1904),  47  S.  E.  322. 

Amendment.  Where  a  bill  in  a  partition  suit  sets 
ownership  in  'fee  in  one-third  of  the  land,  and  after  a  hea 
it  was  sought  by  complainant  to  amend  by  setting  up  an  ec 
able  title  and  praying  for  an  accounting,  held,  such  ami 
mcnt  abandoning  the  original  case  denied.  Hoskins  v.  Gle 
(R,  I.  1903),  55  Atl.  639.  Where  in  a  partition  suit  the 
alleges  that  the  land  in  question  is  claimed  by  A.  and  on 
sequent  pleadings  it  appears  that  the  wife  of  A.  is  the 
claimant,  it  is  error  merely  to  allow  plaintiff  to  amend  his 
by  inserting  in  the  caption  the  name  of  the  wife,  no  alleg^t 
appearing  in  the  bill  touching  her  rights  or  property  an 
not  appearing  therefrom  why  she  is  made  a  party,  but  su( 
bill  is  properly  amendable,  and  the  plaintiff  must  amend  bj 
serting  proper  allegations  as  to  the  rights  of  the  wife,  etc., 
fore  she  can  be  required  to  answer.  Where  the  court  on  ; 
facts  overrules  the  demurrer  and  grants  the  relief  witl 
proper  impleading,  the  decree  is  appealable  by  the  wife.  I 
ton  V.  West  et.  al.  (W.  Va.  1904),  47  S.  E.  152. 

Parties.  "Owners  of  property  in  common  should  be  n 
parties  to  a  judgment  looking  to  its  partition"  and  althc 
it  may  be  in  the  general  distribution  those  heirs  not  n 
parties  will  not  "get  any  portion"  because  of  indebtedi 
ihey  should  *  *  *  be  made  parties,  as  they  own  at  1 
a  residuary  interest."  Succession  of  Bothick,  109  Louisiaii 
33  Southern  47.  Where  in  a  suit  for  the  partition  of  1 
the  court  adjudged  plaintiflF  entitled  to  an  interest  and  dec 
j)artition  accordingly,  and  afterwards  the  land  having  1 
rcfjorted  insusceptible  of  division  in  kind,  an  order  of  sale 
entered  and  executed,  a  remainderman  bom  after  such  ji 
ment  and  order  of  sale,  but  before  the  final  order  of  distr 
tion  of  the  proceeds  cannot  claim  the  invalidity  of  the 
ceedings  because  he  was  not  made  a  party,  the  original  ji 
ment,  not  the  final  order  of  distribution,  being  the  final  jt 
ment  in  the  case,  and  the  remainderman  not  having  bee; 
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esse  when  it  was  rendered.  Sparks  v.  Clary  (Mo.  1904),  84 
S.  W.  40.  The  wives  of  devisees  are  entitled  to  be  Considered 
in  partition  proceedings,  and  the  right  of  dower  follows  and 
attaches  to  the  allotment  of  the  husband  or  to  its  equivalent  in 
sale  where  division  in  kind  cannot  be  made.  Schick  v.  Whit- 
comb  (Neb.  1903),  94  N.  W.  1023.  Where  a  person  having 
a  life  estate  by  curtesy  deeded  his  interest  to  a  trustee  for  the 
benefit  of  the  grantor,  the  grantor  may  assent  to  a  partition 
freed  of  the  life  estate  among  the  remaindermen,  and  the  trus- 
tee has  no  interest  in  the  property  entitling  him  to  contest  such 
proceedings.    Brillhart  v.  Mish,  99  Md.  447,  58  Atl.  28. 

At  the  next  term  of  court  after  the  confirmation  of  a  sale 
made  in  pursuance  to  a  bill  for  partition  the  purchaser  filed 
the  following  exceptions,  all  of  which  were  considered  and 
rejected  as  without  merits : 

1.  That  there  was  a  lien  on  the  land  for  the  payment  of 
purchase  notes  sixteen  years  old  barred  by  the  statute  of  limi- 
tations. Even  if  alive  by  promises  or  payments  in  the  mean- 
time, they  are  nevertheless  barred  as  liens  against  *  *  * 
an  innocent  purchaser  for  value. 

2.  That  the  testator  under  whom  all  the  petitioners  for 
partition  claimed  was  a  mere  joint  tenant  with  third  parties 
and  could  not  hold  adversely  to  them.  As  he  took  a  full  war- 
ranty deed  and  claimed  to  hold  the  entire  tract  his  possession 
was  adverse. 

3.  That  the  sale  was  of  one  tract  although  the  interests 
of  the  petitioners  was  imequal.  Their  exact  interest  may  later 
be  adjudged  when  the  purchase  money  is  paid  into  court. 

4.  That  one  of  the  petitioners  is  married  and  his  wife 
had  not  joined  in  the  suit.  The  Court  may  require  her  to  join 
as  a  party  defendant  and  the  value  of  her  potential  right  founi! 
and  paid  her  out  of  the  proceeds  of  the  sale.  In  the  same  way 
the  personal  representative  of  a  deceased  party  in  interest  may 
be  summoned  in  and  his  rights  adjudged  and  also  the  rights 
of  the  heirs  and  devisees  under  the  will  of  another  deceased 
party.    Wise  v.  Wolfe  (Ky.  1905),  85  S.  W.  1191. 
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Sec.  471.     What   constitutes   a   party   wall.     A    con- 
tract for  the  maintenance  of  a  party  wall  calls  for  a  wall  sr^li^l 
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throughout  its  entire  length  and*  height,  unless  otherwi 
specificall/  provided.  Springer  v.  Darlington,  107  111.  23 
69  N.  E.  Rep.  946.  Where  a  wall  is  used  by  adjoining  owne 
as  being  a  part  of  the  building  of  each  for  the  prescriptr 
period,  such  wall  although  in  its  inception  not  a  party  wa 
will  take  on  the  character  of  a  party  wall  but  its  use  as  su( 
will  be  strictly  .limited  to  the  use  it  was  put  to  during  tl 
prescriptive  period.  Fleming  v.  Cohen,  186  Mass.  323,  ; 
N.  E.  Rep.  563.  Where  adjoining  owners  each  using  the  w; 
between  them  for  support  enter  into  an  agreement  wherel 
the  one  releases  to  the  other  by  metes  one-half  of  the  wall,  1 
party  wall  is  thereby  created  but  merely  a  boundary  is  fix< 
and  placed.  Fleming  v.  Cohen,  186  Mass.  323,  71  N.  E.  Re 
563.  A  front  wall,  though  tied  or  fastened  to  a  party  wall 
distinct  and  apart  from  it,  so  that  neither  party  wall  owner  c 
rightfully  extend  the  front  wall  beyond  the  division  lie 
Johnson  v.  Minnesota  Tribune  Co.,  91  Minn.  476,  98  ! 
W  321. 

Sec.  472.      Party    wall     agreements — Construction 
When  run  with  the  land. 

Construction.  Where  a  party  wall  agreement  provid 
for  the  erection  of  a  certain  number  of  stories,  one  of  t 
parties  cannot  without  the  consent  of  the  other  build  the  w; 
any  higher.  Trowenfeld  v.  Casey,  139  Cal.  421,  73  Pac.  if 
Where  a  party  wall  agreement  is  for  a  party  wall  of  a  desi 
nated  height  the  designation  of  the  height  is,  in  the  absence 
other  provisions,  a  limitation  beyond  which  neither  party  c 
go  without  the  consent  of  the  other,  so  where  a  party  w; 
agreement  specified  the  dimensions  of  the  wall  from  story 
story  up  to  the  fifth  story  it  was  held  that  one  pary  could  n 
build  it  higher  without  the  agreement  of  the  other.  Henne 
Lankershim  (Cal.  1905),  79  Pac.  591. 

IVhen  run  with  the  land.  An  agreement  between  abt 
tin^^r  owners,  providing  that  one  might  build  a  party  wall  on 
half  upon  the  other's  land* and  that  the  second  party  shou 
have  the  privilege  of  using  the  wall  for  any  building  he  mig 
erect  and  should,  before  doing  so,  pay  one-half  the  cost  of  t 
wall  to  "the  party  of  the  first  part  or  his  grantees,"  rende 
the  second  party  liable  for  one-half  the  cost  of  the  wall 
whoever  may  be  the  owner  of  the  adjoining  lot  at  the  time  t 
second  party  begins  to  build.    Loyal  Mystic  Legion  v.  Jon 
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(Neb.  1905),  102  N.  W.  Rep.  621.  Where  upon  the  mis- 
taken idea  that  a  wall  is  erected  partly  on  an  adjoining  lot 
the  party  erecting  the  wall  grants  to  the  adjoining  owner  the 
right  to  use  the  wall  with  a  covenant  that  the  agreement  run 
with  the  land,  he  cannot  declare  the  agreement  void  ten  years 
after  he  discovers  that  the  wall  is  entirely  on  his  own  land  on 
the  ground  of  want  of  consideration  as  against  a  grantee  of  the 
adjoining  owner  who  takes  title  without  notice  of  the  agree- 
ment.   Knappenberger  v.  Fairchild,  210  Pa.  173,  59  Atl.  986, 

A,  owner  of  land  adjoining  B.'s,  contracted  in  writing  to  pay 

B.  a  proportionate  share  of  the  expense  of  a  party-wall  erected 
by  B.  B.  conveyed  his  land  to  C.,  but  assigned  the  contract 
right  to  D.  Such  a  promise  is  not  a  covenant  running  with 
the  land,  but  is  a  personal  contract  right  passing  to  the 
assignee.  Cook  v.  Paul  (Neb.  1903),  93  N.  W.  430  (first  case 
on  the  point  in  the  state).  An  agreement  by  a  lot  owner  to 
pay  half  the  value  of  a  party  wall  to  be  built  by  an  adjoining 
owner  does  not  run  with  the  land  and  is  not  enforceable  by 
vendees  of  the  adjoining  owner.  Mayer  v.  Martin,  83  Miss, 
322,  35' So.  218.  Where  an  owner  of  land  subject  to  a  party 
wall  agreement  buys  the  adjoining  lot  on  which  the  party  wall 
stands  and  subsequently  conveys  this  lot  to  a  third  party  by  a 
warranty  deed,  the  grantee,  on  using  the  party  wall  is  not 
bound  by  the  party  wall  agreement  even  though  this  is  ex- 
pressed to  be  a  covenant  running  with  the  land.  The  grantor 
conveyed  full  title  to  the  land  including  the  portion  of  the 
wall  on  the  premises  granted.  Kinnear  v.  Moses,  32  Wash. 
215,  73  Pec.  380. 

Sec.  473.    Rights  of  parties. 

Nature  of  rights.  When  joint  owners,  at  their  joint  ex- 
pense, erect  a  party  wall  standing  on  both  sides  of  the  lint*, 
they  are  not  owners  in  common  thereof,  but  each  owns  in 
severalty  so  much  of  the  wall  as  stands  on  his  own  lr.nd,  sub- 
ject to  an  easement  or  servitude  in  favor  of  the  other  party 
to  have  it  maintained  as  a  party  wall.  Johnson  v.  Minnesota 
Tribune  Company,  91  Minn.  476,  98  N.  W.  321. 

Where  each  adjoining  owner  is  seised  of  a  moiety  of  a 
wall  and  nothing  more  and  no  right  of  support  has  been  ac- 
quired, either  can  tear  down  his  part  of  the  wall  without  re- 
gard to  any  injury  which  may  be  caused  the  other *s  property. 
Fleming  v  Cohen,  186  Mass.  323,  71  N.  E.  Rep.  563.    Under 
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a  party-wall  agreement  where  the  party  using  ^the  wall  ha 
cut  openings  for  windows  in  it,  the  other  party  who  has  nc 
as  yet  used  the  wall  cannot  recover  for  the  cutting  of  th 
openings  without  specific  evidence  of  present  damage.  Unt: 
he  has  elected  to  exercise  the  option  to  use  the  wall  his  right 
ar*.^  wholly  contingent  and  inchoate.  Paul  v.  Cook  (Nel 
1903),  94  N.  W.  997. 

Loss  of  right  by  lapse  of  time.  Where  the  wall  of  a  brie 
house  was  partly  on  lot  A  and  partly  on  lot  B,  it  was  hel 
that  as  there  was  no  evidence  as  to  when  or  who  built  th 
house,  it  will  be  assumed  that  the  owner  of  the  adjoining  Ian 
has  not  lost  his  right  to  make  it  a  wall  in  common  or  that  th 
right  is  barred  by  prescription.  As  it  appeared  that  the  forme 
owner  bought  the  lots  at  different  times  and  his  successor 
sold  lot  A  to  one  buyer  and  B  to  another  at  the  same  publi 
sale,  there  is  no  servitude  of  light  or  view  in  favor  of  th 
opening  in  the  wall  of  the  house  on  lot  B.  Ribet  v.  Howarc 
109  La.  113,  33  So.  103. 

Equitable  relief.  Where  two  hotels  have  a  common  er 
trance  from  whieh  an  elevator  and  stairway  lead  to  a  ha 
above  which  is  also  a  common  hall  and  the  defendant  ha 
placed  fire  proof  shutters  across  the  entrance  to  the  elevate 
and  stairway  and  the  plaintiflf  has  a  right  to  use  these  undc 
a  party  wall  agreement  equity  may  interfere  to  enforce  th 
plaintiff's  right  to  free  passage.  The  case  is  further  withi 
the  terms  of  the  Washington  Code,  Section  5433  providing  fc 
an  equitable  remedy  in  the  case  of  spite  structures.  Winsc 
V.  German  Savings  and  Loan  Society,  31  Wash.  365,  72  Pa< 
66-  Equity  will  issue  a  mandatory  injunction  ordering  a  pei 
son  rebuilding  a  party  wall  to  build  it  in  conformity  with  th 
party  wall  agreement.  Springer  v.  Darlington,  207  111.  23J 
69  N.  E.  Rep.  946. 
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See  further  ante  §  191. 

Sec.  474.     What  provisions  contrary  to  rule  agains 

For  a  case  of  a  trust  deed  involving  discussio 
and  construction  of  Comp.  Laws,  §§  8796,  8797,  and  holdin 
void  certain  trust  provisions  suspending  the  power  of  aliens 
ation  for  a  term  not  based  on  lives  in  being,  see  Casgrain  1 
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Hammond,  134  Mich.  419,  96  N.  W.  510.  Where  a  deed 
directed  that  on  the  death  of  the  grantor's  daughter  the  prop- 
erty should  go  to  "her  children  and  their  descendants,  if  any 
such  survive  her/'  it  was  held  that  it  was  not  "void  because 
contrary  to  the  rule  against  perpetuities"  because  the  words 
"children  and  their  descendants"  refer  to  those  surviving  at 
the  time  of  the  death  of  the  grantor's  children.  Cribbs  v. 
Walker  (Ark.  1905),  85  S.  W.  247. 
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As  to  estoppel  of  owner  of  lots  sold  by  plat  and  vacation 
of  such  plat,  see  ante,  p.  318. 
Sec.  475.    In  general. 

Plat  as  ezndence.  It  was  held  that  in  order  to  establish 
the  validity  of  a  patent  "the  surveyor's  plat,  which  is  part  of 
the  record,  may  be  resorted  to  to  correct  the  calls  both  of  the 
certificate,  and  the  patent  based  upon  it."  "The  survey  is 
matter  of  record  of  equal  dignity  with  the  patent  itself,  is 
referred  to  by  the  patent,  and  is  the  only  source  from  which 
the  description  of  the  boundaries  contained  in  the  patent  was 
originally  taken.  Hogg  v.  Lusk  (Ky.  1905),  86  S.  Wi  1129, 
Where  a  surveyor  is  directed  by  the  state  to  run  out  wild 
lands  into  ranges  and  townships  and  to  make  a  return  of  his 
survey  with  a  plan,  which  is  done,  such  a  plan  after  the  death 
of  the  surveyor,  if  uncontradicted,  is  competent  evidence  that 
the  township  lines. laid  down  upon  the  plan  were  actually  run 
upon  the  earth's  surface.*  Adams  v.  Clapp,  99  Me.  169,  58  Atl. 
1043.  A  line  as  actually  run  in  the  making  of  a  survey  con- 
trols distances  given  in  field  notes  of  the  survey  and  even  the 
remains  of  a  charred  stake  may  be  sufficient  evidence  to  show 
where  the  line  originally  ran.  Killgore  v.  Carmichael,  42 
Ore.  619,  72  Pac.  637.  The  locations  and  surveys  made  under 
original  certificates  after  their  discovery  will  prevail  in  case 
of  conflict  over  those  which  had  been  made  under  duplicate 
certificates  by  the  owner,  in  the  erroneous  belief  that  the  orig- 
inals were  lost;  the  owners  having  abandoned  the  location 
first  made,  and  having  taken  steps  for  the  patenting  of  the  sur- 
veys made  under  the  originals.  ^Eyl  et.  al.  v.  State  (Tex. 
^905)*  84  S.  W.  607.    For  discussion  of  several  points  relat- 
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ing  to  the  location  of  a  block  of  surveys  and  the  diflfer 
members  of  a  block,  and  several  principles  for  their  determi 
tion,  see  Knupp  v.  Barnard  et.  al.,  206  Pa.  St.  280,  55  Atl.  5 

Provisions  controlling,  la.  Code  §  923,  construed  s 
applied — ^making  of  plats  by  county  auditors.  (la.  19G 
102  N.  W.  Rep.  785.  A  municipal  ordinance  is  valid  wh 
requires  before  any  plat  of  an  addition  or  subdivision  of  h 
within  the  city  shall  be  recorded  that  it  be  approved  by  the  < 
authorities.  The  ordinance  is  valid  although  it  requires 
city  engineer  to  report  whether  the  streets  of  the  plat  are 
proper  width  and  coincide  with  other  streets  and  requires  p 
ment  of  cify  and  county  taxes  as  a  prerequisite  to  the  filing 
any  addition  to  the  plat.  Hillman  v.  Seattle,  33  Wash. 
73  Pac.  701. 

Mistake  in  plat.    When  a  patent  called  for  175  acres 
because  of  a  failure  by  mistake  to  reverse  certain  lines 
amount  of  land  contained  was  about  2,000  acres,  and  the  s 
vcy  contained  the  same  error,  but  the  surveyor's  plat  sho\ 
the  lines  reversed;  it  was  held  that  on  the  whole  record 
mistake  was  evident  and  the  patent  should  accordingly  be  c 
rected  so  as  to  convey  the  smaller  number  of  acres.    Mc( 
V.  Cassidy  (Ky.  1905),  86  S.  W.  1131.    Where  a  surveyoi 
making  a  plat  of  lots  bounded  on  the  ocean  indicates  some 
bounded  on  the  ocean,  but  by  his  measurements  placing  tY 
a  hundred  feet  in  from  the  high  tide  line  by  mistake,  a  p 
chaser  is  entitled  to  assume  that  the  plat  is  correct  and  is 
bound  by  the  measurements  or  stakes  placed  in  the  grou 
Carlyle  v.  Sloan,  44  Ore.  357,  75  Pac.  217. 


POSSESSION 


Possession  as  notice  of  claim,  see  ante,  §  446. 
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Sec.    476,      Authority    Conferred    by      executio 
Statutes. 

Authority  conferred  by.    Under  a  power  of  attorney 
thorizing  the  attorney  to  "convey,  mortgage  and  hypothe< 
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lands"  of  the  principal,  the  attorney  has  the  right  to  execute 
a  trust  deed  conveying  the  principal's  individual  property  to 
secure  the  notes  of  a  firm  of  which  the  principal  was  a  mem- 
ber. Muth  V.  Goddard,  28  Mont.  237,  72  Pac.  621.  It  was 
held  that  a  written  power  of  attorney  to  sell  land  does  not 
authorize  the  giving  of  an  option  and  a  co-agent  is  not  bound 
by  such  an  option  not  ratified  by  himself,  and  if  he  buy  the 
land  does  not  hold  it  as  trustee  for  the  claimant  under  the 
option.  The  latter  is  not  a  purchaser  for  value  without  notice 
if  he  has  not  paid  the  purchase  price  in  full.  Tibbs  v.  Zirkle, 
55  W.  Va-  49,  46  S.  E.  701.  Under  Civ.  Code  of  Calif.,  § 
1624,  subd.  5,  and  §  2309,  providing  that  an  agreement  for 
the  sale  of  real  property  made  by  an  agent  is  invalid  unless 
his  authority  is  in  writing,  and  authority  to  execute  a  contract 
required  to  be  in  writing  can  only  be  given  by  an  instrument 
in  writing,  oral  authority  of  a  husband  to  contract  for  the  ex- 
change of  his  wife's  separate  real  property  is  insufficient  to 
enable  him  to  make  a  valid  contract  Nason  v.  Lingle,  143 
Cal.  363,  Tj  Pac.  71.  The  locator  of  mining  claims  for  a 
consideration  of  $1  and  labor  performed  and  to  be  performed, 
sold  them  on  the  condition  that  he  should  be  paid  $45,000 
when  the  same  were  sold  and  an  eighth  of  any  amount  above 
that  sum  agreeing  to  assist  in  making  a  sale  and  to  execute 
all  necessary  deeds.  This  was  held  to  be  a  mere  power  of 
attorney  revocable  at  the  will  of  the  locator.  Taylor  v.  Barnes 
(Ariz.  1904),  76  Pac.  623. 

Authority  presumed.  Where  one  has  not  repudiated  the 
act  of  an  agent  assuming  to  act  under  a  power  of  attorney 
for  sixty  years  the  agent's  aut;hority  will  at  least  be  presumed, 
Tarvin  v.  Walkers  Creek  Coal  &  Coke  Co.  (Ky.  1904),  80 
S.  W.  504. 

Execution,  For  an  inartistic  though  effective  execution 
of  a  power  g^ven  by  testator  to  an  executor,  although  the  deed 
was  to  be  criticised  in  form  for  purporting  to  be  a  conveyance 
by  the  executor  of  an  individual  interest,  though  in  fact  the 
latter  had  none,  see  Carpenter  v.  Webb,  4  Penn.  (Del.)  33, 
55  Atl.  ion. 

Statutes.  Alabama  Code  1896,  1052,  which  requires  an 
instrument  in  writing  to  execute  a  power  to  dispose  of  real 
estate  construed.  Young  v.  Sheldon,  139  Ala.  444,  36  So.  27. 
Section  2942  of  the  supplement  to  the  code,  relating  to  con- 
veyances of  real  estate  under  power  of  attorney  to  husband 
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or  wife,  is  amended  by  Iowa  Acts  of  1904,  Ch.  118.  The 
registration  of  certified  copies  of  powers  of  attorney  to  convey 
knds  located  in  several  counties,  is  provided  for  by  Tenn 
Acts  of  1905,  Ch.  112. 


PUBLIC  LANDS 


Sec.  477.    Indian  Lands. 

Allotment  statutes.  32  U.  S.  St.  643,  sections  19  anc 
644,  656,  sections  24  and  69,  with  regard  to  the  amoun 
of  land  to  be  held  by  Chickasaw  Indians,  construed.  Gooding 
V.  Watkins  (Indian  Ter.  1904),  82  S.  W.  913.  Act  Cong. 
I^larch  2,  1889  (25  Stat.  896),  construed  and  applied — Grea 
Sioux  reservation.  Sanford  v.  King  (S.  D.  1905),  103  N.  W 
Rep.  28.  The  Indian  Appropriation  Bill  of  1895  (28  U.  S 
Statute  907),  with  regard  to  "allotments  of  land  made  to  th< 
Quapaw  Indians,''  construed.  Moore  v.  Gisten  (Indian  Ter 
1904),  82  S.  W.  848.  23  U.  S.  Statutes  340,  with  regard  t< 
the  allotment  of  public  land  by  the  President  to  Indians,  con 
strued.  Kalyton  v.  Kalyton,  45  Ore.  116,  78  Pac.  332.  Th< 
ln<lian  Appropriation  Act  of  June  10,  1896,  chapter  398,  2i 
Statutes  (U.  S.)  321,  339,  was  construed  and  held  constitu 
tional.    Dukes  v.  Goodall  (Indian  Ter.  1904),  82  S.  W.  702 

Limitations  on  rights  of  Indians  to  dispose  of  Indian  land^ 
It  was  held  that  ** without  express  authority  by  treaty  or  som( 
act  of  Congress  empowering  the  Choctaw  Council  to  enact' 
legislation  declaring  a  forfeiture  of  property  belonging  "b 
citizens  of  the  United  States"  such  forfeiture  is  invalid.  Ans 
ley  v.  McLoud  (Indian  Ter.  1904),  82  S.  W.  908.  The  Curti 
Bill  (30  U.  S.  Stat.  304,  Chapter  517,  Section  23),  with  regan 
to  agricultural  land  leases  of  land  belonging  to  any  Indiai 
Tribe,  construed,  and  it  was  Jield  that  the  Act  made  sue! 
leases  void  after  January  i,  1900.  "Thereafter  any  holdinj 
of  Indian  lands  under  such  a  lease  was  unlawful"  and  there 
fore  any  subsequent  lease  "is  not  only  void  and  conveyer 
*  *  *  no  title,  but  *  *  *  did  not  create  as  betweej 
(the  lessor)  and  his  sublessee  *  *  *  the  relation  of  land 
lord  and  tenant."  Owens  v.  Eaton  (Indian  Ter.  1904),  8: 
S,  W.  746.  Section  21 18  Revised  Statute  U.  S.,  and  Sectioi 
17,  Chapter  517,  30  Statute  501,  with  regard  to  Indian  land 
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construed  and  it  was  held  that  there  is  no  "provision  of  law 
whereby  a  member  of  one  of  the  tribes  can  sell  to  a  United 
States  citizen  the  possession  or  right  of  any  of  the  tribal 
lands."    An  Indian,  who  was  a  member  of  the  Creek  nation, 
could  not  sell  such  lands  "nor  contract  so  to  do."    A  complaint, 
therefore,  based  on  a  sale  from  an  Indian  is  defective  if  it  fails 
to  allege  that  he  held  the  land  as  a  part  of  his  allotable  portion 
in  his  tribe.    Denton  v.  Capital  Town  Site  Co.  (Indian  Ter. 
1904),  82  S.  W.  852.    A  citizen  of  the  United  States,  claiming 
Chickasaw  land  by  purchase  from  a  Chickasaw  citizen,  has 
the  rights  only  of  a  citizen  of  the  U.  S.  in  possession  of  sucli 
land  and  is  liable  at  any  time  to  be  ousted  by  a  Chickasaw  citi- 
zen having  title.    Holford  v.  James  (Ind.  Ter.  1903),  76  S. 
W.  Rep.     For  a  discussion  of  the  effect  of  two  powers  of 
attorney  given  to  the  same  person,  one  to  locate  certain  Sioux 
half-breed  scrip,  and  the  other  to  convey  the  land  thereby 
located,  especially  as  regards  the  application  of  Act  Cong^. 
July  17,  1854  (10  Stat.  304,  Ch.  83),  forbidding  the  assign- 
ment of  such  scrip,  see  Buffalo  Land  &  Exploration  Co.  v. 
Strong,  91  Minn.  84,  97  N.  W.  Rep.  575.    Under  the  laws  of 
Indian  Territory  Man's  Dig.,  §  3465  (Ind.  T.  Ann.  St.  1899, 
§§  3498,  16),  a  natural  guardian  may  not  lease  the  land  of 
his  ward  without  an  order  of  court,  and  Section  35  of  the 
Creek  agreement  (Act  Mar.  i,  1901,  C.  676,  31  Stat  871). 
has  not  modified  or  repealed  this  provision  so  that  such  a  lease 
not  "being  obtained  in  conformity  to  law,"  as  required  by 
Section  19  of  the  Supplemental  Creek  settlement  agreement 
(32  Stat  504),  the  Secretary  of  the  Interior,  through  the  In- 
dian  agent,  properly  removed  the  lessee  under  such  lease  and 
installed  the  minor  allottee  in  possession  of  the  land.    Indian 
Land  &  Trust  Co.  v.  Shoenfelt  (Indian  Ter.  1904),  79  S.  W. 
134.    Act  Congress  June  28,  1898,  chapter  517,  section  1630, 
Statute  501,  with  regard  to  rents  from  Indian  lands,  con- 
strued, and  it  was  held  that  a  complaint  thereunder  shouM 
allege  that  the  plaintiff  is  a  citizen  and  as  to  whether  or  not 
the  lands  come  within  the  proviso  mentioned  in  the  Act.    Hub- 
bard V.  Chism  (Indian  Ter.  1904), 

Treaties  construed.  Atoka  agreement  between  the 
Choctaw  and  Chickasaw  tribes  of  Indians,  construed  and  heM 
to  authorize  leases,  by  members  of  those  tribes,  of  their  landi;, 
for  terms  of  five  years  and  to  make  such  leases  valid  as  against 
subsequent  purchasers  of  the  lands.    James  v.  Robinson  (Ind. 
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Ter.  1903),  76  S.  W.  Rep.  107.  Treaty  of  Feb.  22,  1855,  be 
tween  the  U.  S.  government  and  the  Mississippi  Band  of  th< 
Chippewa  Indians  (10  Stat.  1165),  construed  and  applied 
Nicholson  v.  Congdon  (Minn.  1905),  103  N.  W.  Rep.  1034) 

Interest  descendible.  An  Indian  allotted  lands  under  ; 
United  States  patent  under  Patent  Order  22  U.  S.  Stat.  342 
C,  434,  relating  to  the  Omaha  Indians,  has  an  interest  whicl 
descends  to  his  heirs  on  his  death,  although  the  patent  issue< 
is  not  final  but  simply  declares  that  the  United  States  holds  th< 
lands  in  trust  for  the  patentee  for  twenty-five  years.  Porter  \ 
Parker,  Neb.,  94  N.  W.  123;  McCauley  v.  Tyndall  (Net 
1903)*  94  N.  W.  813. 

Taxation,  The  Territory  of  New  Mexico  may  tax  th 
lands  of  the  Pueblo  Indians.  Territory  v.  Persons,  etc.,  ii 
Delinquent  Tax  List  (New  Mexico  1904),  76  Pac.  307. 

Title,  In  a  contest  over  the  title  to  land  in  which  botl 
parties  "deraign  their  title  and  right  to  possession  from  (a 
Cherokee  Indian,"  it  was  held  that  *'as  long  as  the  U.  S.,  o 
the  Cherokee  Nation,  or  the  individual  Indian  is  not  a  part 
to  the  suit,  the  title  *  *  *  in  the  Indian  *  *  *  stand 
adniitted"  and  neither  party  can  deny  it.  Wilhite  v.  Coomb 
(Indian  Ter.  1904),  82  S.  W.  772, 

Action.  In  an  action  of  ejectment  by  an  Indian  citize 
of  the  Cherokee  Nation  against  a  citizen  of  the  United  State 
as  an  intruder,  it  was  held  that  in  accordance  with  certai 
statutes  of  the  Cherokee  nation  and  30  United  States  Statui 
496,  chapter  517,  secction  5,  requiring  notice  to  be  given  t 
tho  defendant  before  bringing  suit  that  notice  could  be  give 
by  the  plaintiflF,  a  citizen  of  the  Cherokee  nation,  arid  nee 
not  be  given  by  the  Cherokee  nation.  It  was  also  held  th; 
a  complaint  was  sufficient  which  alleged  an  unlawful  detentic 
ah  hough  there  was  no  later  tender  of  payment  into  court  < 
the  amount  which  the  defendant  would  be  entitled  to  be  pai 
for  his  improvements.  Price  v.  (Cherokee  Nation  (India 
Ter.  1904),  82  S.  W.  893. 


Sec.  478.     Mexican  grants. 

Taxes  are  assessable  to  the  holder  of  a  perfect  grant  < 
Mexican  land  although  a  patent  therefor  had  not  issued  ar 
tire  grantee  had  not  paid  his  share  of  the  expenses  of  tl 
official  survey.  Titles  under  the  Mexican  rule  in  land  cede 
to  the  United  States  by  the  treaty  of  Guadalupe  Hidalgo  we: 
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confirmed  by  that  treaty.  Territory  v.  Delinquent  Tax  List 
of  Bernalillo  Co.  (N-  M.  1903),  y^  Pac.  62 1»  Where  a  grant 
of  land,  which  was  made  by  the  governor  of  what  was  then  the 
Spanish  province  of  New  Mexico*  has  been  confirmed  by  the 
court  of  private  land  claims,  but  a  survey  thereof  has  not 
been  confirmed  by  such  court  the  title  remains  in  the  United 
States  and  cannot  be  assessed  for  territorial  taxation.  Ter- 
ritory V.  Persons,  etc,  in  Delinquent  Tax  List  (New  Mexico 
1904),  76  Pac.  316.  As  to  the  confirmation  by  U.  S.  Statute 
i860  12  Stat.  71,  Chap.  167,  of  certain  Mexican  land  grants 
which  confirmation  is  to  be  treated  as  a  binding  adjudication, 
see  Catron  v.  Laughlin,  n  N.  M.  606,  72  Pac.  26.  The  sale 
of  land  by  the  city  of  Alonterey  to  which  it  obtained  title  from 
the  former  ^lexican  pueblo  of  Monterey  was  affirmed  in  City 
of  Monterey  v,  Jocks,  139  Cal.  542,  j;^  Pac.  436, 

Sec.  479.  Military  reservations  and  desert  lands — 
Miscellaneous, 

The  President  of  the  United  States  had  power  in  1842, 
by  executive  order,  without  a  special  act  of  Congress,  to  re- 
serve a  part  of  Amelia  Island  as  a  military  reservation.  Such 
lands  passed  thereby  out  of  the  control  of  the  general  land 
office  and  the  issuance  of  a  patent  or  a  certification  of  such 
lands  to  the  state  as  swamp  lands  under  the  Act  of  Congress 
of  1850  w^as  void.  A  Spanish  grant  in  Florida  not  presented 
to  the  Board  of  Commissioners  appointed  to  adjudicate  such 
claims  is  barred  by  the  statute  of  limitations  contained  in  the 
act  appointing  the  board.  Florida  Town  Imp.  Co.  v,  Rigalsky 
(Florida  1902),  33  So,  450.  The  acceptance  from  the  U.  S, 
of  desert  lands  and  the  reclamation,  occupation  and  disposal 
of  the  same  are  provided  for  by  Wash,  Laws  of  1903,  Ch.  152. 

Louisiana  Acts  1831,  p,  ^S,  No.  18,  and  1858,  p,  50,  No. 
78,  as  to  the  property  upon  wdiich  the  shell  road  was  con- 
structed on  the  w'est  side  of  the  new  canal  connecting"  New 
Orleans  and  Lake  Pontcliaftrain,  construed,  and  it  was  held 
that  by  its  terms  the  road  is  a  public  h  101  way  and  no  one  can 
obtain  title  to  any  part  thereof  by  prescription  or  otherwise. 
A  deed  by  one  private  individual  to  another  of  a  part  thereof 
passes  no  title  but  neither  party  is  liable  in  a  civil  action  for 
rents,  or  for  the  value  of  its  use  and  occupation.  Board  of 
Control  V.  Weston  Lumber  Co.,  109  La,  925,  33  S.  W.  923. 
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Sec.  480.    School  lands. 

Application  and  certificate.     Under  Texas  Act. April 
1901,  p.  293,  C.  125,  §  2,  and  Sayles  Ann.  Civ.  St.  1897,  A 
4218  f.  f.  f,  where  one  has  purchased  school  lands  as  an  act 
settler  his  application  for  other  lands  within  a  radius  of  f 
miles  is  not  void  because  it  alleged  inadvertently  that  he  wa 
settler  upon  such  land.    Ratcliff  v.  Terrell,  97  Tex.  522,  80 
W.  600.    Lands  destined  for  appropriation  to  school  purpo 
tinder  Tex.  Con.  St.,  Sec.  2,  Art.  7,  but  in  which  the  certific 
contained  defects    or  the  surveys  were  irregular  were  app 
priated  to  such  purposes  by  Rev.  St.  1895,  Art.  4265,  e> 
though  by  the  land  commissioner's  mistake  these  lands  w 
not  charged  to  the  school  fund  in  the  adjustment,  under  La 
1899,  p.  14,  C.  16,  and  Laws  1900,  p.  29,  C.  11.     Rev. 
1895,  Art.  4265,  applies  to  all  lands  previously  surveyed 
public  school  purposes,  and  applies  to  surveys  where  irregul 
ities  existed  or  where  certain  statutory  provisions  were  ; 
complied  with.     In  computation  of  the  five  years  period 
the  survey  and  return  of  certificate  under  Const.,  Art. 
§  2,  and  Rev.  St.  1879,  §§  3880,  3881,  3882,  the  day  of 
adoption  of  the  constitution  is  excluded.    Eyl  v.  State  (T 
1905),  84  S.  W.  607. 

IVhat  are,  Nebraska  Constitution  of  1875,  Article 
sections  3  and  4,  did  no^  place  the  lands  granted  to  Nebrai 
by  the  United  States  by  the  Enabling  Act,  section  11,  aj 
part  of  the  school  land  of  the  state.  McMurtry  v.  Engelha 
et.  al.  (Neb.  1904),  98  N.  W.  40. 

Title,  Where  the  State  is  authorized  by  Act  of  Congr 
to  make  a  selection  from  the  public  lands  for  the  benefit  of 
common  schools  and  the  selection  is  duly  made  and  noted 
the  records  of  the  Interior  Department,  the  fee  to  the  lai 
so  selected  is  vested  ipso  facto  in  the  State;  hence,  Ch.  i 
p.  529,  Neb.  Sess.  Laws,  1901,  authorizing  the  Governor 
release  certain  lands  so  selected  for  the  benefit  of  persons  v 
had  settled  ^  thereon  before  the  selection  was  made,  is  vc 
being  in  conflict  with  Art.  8,  §  8,  of  the  Constitution  of  ] 
braska,  which  forbids  the  sale  of  school  lands  for  less  tl 
$7  per  acre.    State  v.  Tanner  (Neb.  1905),  102  N.  W.  E 

235- 

Right  of  way  of  railroad  over.     The  Texas  Rev.  St 

4423,  providing  that  railroads  should  have  right  of  way  o 

state  land,  construed,  and  held  to  apply  to  state  school  lar 
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and  also  not  to  conflict  with  Art.  7,  §  2,  of  the  Texas  Consti- 
tution providing  that  alternate  sections  of  lands  reserved  out 
of  grants  to  railroads  should  constitute  a  perpetual  school 
fund.  Texas  Cent.  Ry.  Co.  v.  Bowman,  97  Tex.  417,  79  S, 

W.29S 

Saie.  Kirby's  Arkansas  Digest,  Sections  7700-7708,  with 
regard  to  the  sale  of  school  lands  at  the  request  of  the  inhab- 
itants of  a  township  construed.  Ex  Parte  Young  (Arkansas 
I905)>  85  S.  W.  1 133.  Texas  Statute  (Rev.  St.  1895,  Art, 
4218),  providing  for  and  regelating  the  sale  of  state  school 
land  construed  and  an  application  filed  under  it  held  to  be 
premature.  Ford  v.  Brown,  96  Tex.  537,  74  S.  W.  535.  Tex. 
Const,  Art  7,  §  4,  providing  for  the  sale  of  school  lands 
construed.  Conn.  v.  Terrell,  97  Tex.  578,  80  S.  W.  608.  For 
the  construction  of  Texas  Constitution,  Art.  7,  §  6,  relating 
to  sales  of  school  lands,  see  Logan  v.  Stephens  County,  98 
Tex.  283,  83  S.  W.  365.  Where  one  claims  title  to  school 
lands  by  purchase,  showing  an  award  of  the  same  under  his 
application  he  need  not  prove  that  the  land  commissioners 
have  acted  according  to  law.  Corrigan  v.  Fitzsimmons,  97 
Tex.  595,  80  S.  W.  989.  One  who,  under  Laws  1890,  p.  296, 
C.  136,  has  made  a  contract  for  purchase  of  school  land,  and 
has  made  a  payment  thereunder,  has  an  interest  in  land  sub- 
ject  to  be  taken  under  execution  under  Rev.  Code  Civ.  Proc. 
1903,  §  336.  Brooke  v.  Eastman,  17  S.  Dak.  339,  96  N. 
W.  699.  Session  Laws  1899,  Ch.  88,  providing  for  the  pur- 
chase of  school  lands  construed.  Twiggs  v.  State  Board  of 
Land  Com'rs.,  27  Utah  241,  75  Pac.  729.     See  p.  678  post 

Leasing.  Texas  Statutes,  (Act  1900)  (Act  26  in  Leg. 
First  Called  Sess.,  C.  11),  Act  1895,  p.  75,  c.  48,  §  17  (Rev. 
Stat  1895,  Art  42i8r),  Rev.  St,  7895,  Art  42i8v),  pro- 
viding for  the  sale  and  leasing  of  public  lands  construed  and 
the  question  of  cancellation  of  leases  discussed,  in  West  v. 
Terrell,  96  Tex.  548,  74  S.  W.  903.  Where  public  school 
land  is  under  a  valid  lease  the  commissioner  of  the  general  land 
office  cannot  sell  it  during  continuance  of  the  lease  without  the 
consent  of  the  lessee.  Smith  v.  McClain,  96  Tex.  568,  74  S. 
W.  754.  Under  Texas  Laws  1901,  p.  292,  C.  125,  providing 
that  in  certain  counties  school  lands  theretofore  leased  should 
not  be  sold  until  the  leases  expired  the  assignee  of  an  unexpired 
lease  cannot  compel  the  commissioner  of  the  general  land 
office  to  accep  and  approve  his  application  to  purchase.   Mar- 
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tin  V.  Terrell,  97  Tex.  118,  76  S.  W.  Rep.  743.  Where  be 
the  expiration  of  the  period  within  which  rent  was  to  be 
in  a  lease  of  school  lands  the  commissioner  accepted  an  a] 
cation  for  another  lease  of  the  same  lands  including  c 
land  and  such  lease  was  issued  after  the  expiration  of 
rent  period  a  contention  that  the  issuance  of  the  new  1 
was  a  cancellation  of  the  old  one  for  non-payment  of  rent 
hence  was  valid  as  to  lands  embraced  in  the  old  lease  is  ui 
able.  Fish  Cattle  Co.  v.  Terrell,  97  Tex.  490,  80  S.  W 
One  who  has  purchased  at  the  foreclosure  sale  of  the  int< 
of  the  lessee  of  school  lands  can  hold  this  property  wher 
has  made  improvements  thereon,  as  against  the  purchaser  j 
the  state,  until  he  is  paid  for  his  improvements.  Brunni 
Campbell,  32  Wash.  358,  73  Pac.  403.  Under  Texas  Stai 
rental  of  school  lands  must  be  paid  for  a  year  in  advance 
the  commissioner  has  no  authority  to  vary  the  rule  and 
tinue  a  lessee  in  possession  in  violation  of  it.  Sherrod  v. 
rell,  97  Tex.  165,  76  S.  W.  Rep.  916. 

Where  a  tenant  of  school  lands  made  a  contract  witl 
whereby  the  tenant  fully  released  the  lands  to  A.,  provi 
A.  complied  with  the  contract,  his  prior  right  to  said  land  b 
forever  released  to  A.,  "to  have  and  to  hold  the  same  f 
term  of  four  years,"  it  was  held  that  the  prior  right  to  re] 
the  land  after  the  termination  of  the  original  lease  by  the  te 
was  relinquished  to  A.  Whitaker  v.  Hughes,  14  Okla. 
78  Pac.  383. 

Sale, .  Proviso  in  Gen.  Laws,  27th  Leg.,  p.  253,  C.  & 
to  sale  of  unsurveyed  school  lands,  held  not  repealed  by 
Laws  27th  Leg.,  p.  292,  C.  88,  §§  7-9,  on  the  ground 
tliese  two  laws  being  passed  at  the  same  session  of  the  L< 
lature  should  be  construed  as  one  act  and  not  as  inconsis 
and  the  former  portion  thereof  dealing  with  unsurveyed  I 
and  the  latter  with  lands  surveyed  and  sectionalized. 
Laws  27th  Leg.,  p.  253,  C.  88,  construed  as  providing 
ihe  sale  without  actual  settlement,  of  lands  then  detached, 
taiiiing  not  more  than  640  acres,  or  thereafter  detached 
containing,  at  the  time  of  the  application,  not  more  than 
qiiqantity.     McGrady  v.  Terrell  (Tex.  1904),  84  S.  W. 
The  sale  and  lease  of  the  public  free  school  and  asylum  1 
are  provided  for  by  Tex.  Laws  of  1905,  Ch.  103.    See  p. 

Forfeitures  for  nonpayment  of  interest  on  notes  g 
for  school  lands  may  be  waived  as  where  a  default  in  pa)n 
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'  pf  interest  has  occurred  and  a  new  application  to  purchase 
^s  made  by  a  third  party  the  board  of  commissioners  may 
Sivard  a  deed  to  the  first  applicant  upon  payment  by  him  of 
^e  balance  due.    Robertson  v.  Low,  (Ore.  1904),  yy  Pac.  744. 
Statutes,    The  title  of  persons  claiming  sixteenth  section 
or  school  lands  is  quieted  by  Ark.  Act  183  of  1905.     Colo- 
''^do  Statutes  as  to  land  owned  by  school  districts  construed. 
School  District  No.  i   (Denver  Co.)  v.  School  District  No.  7 
(Arapahoe  Co.)   (Col.  1904),  78  Pac.  690.    Sec.  369,  Art.  i, 
^^-    O,   of  the  Rev.  Political  Code  of  1903,  relating  to  the  col- 
lection of  rentals  for  school  lands,  is  amended  by  S.  D.  Laws 
°^  ^Q05,  Ch.  160.    The  sales  and  awards  of  public  school  and 
^.syiiam  lands  between  the  Act  of  1887  and  the  Act  of  1901, 
^re   confirmed  by  Tex.  Laws  of  1903,  ch.  59.    Certain  portions 
^^  th^   public  school,  university  and  asylum  lands  are  author- 
^^    t:o  be  sold  to  railroad  companies  by  Tex.  Laws  of  1903, 
"    Q7.    Ch.  92,  Art.  14,  Sec.  239,  of  the  General  Statutes  of 
.^■'^>    relating  to  sale  of  school  lands  and  certificates  therefor, 
^s  ^^n  ended  by  Kas.  Session  Laws  of  1903,  Ch.  477.     Sees. 
^     ^^    14  of  ch.  105  of  the  Code  ,relating  to  the  duties  and 
}^r   ^^^s  of  the  commissioner  of  school  lands,  are  amended  by 
Qq^  ^^.  Acts  of  1904,  Ch.  18.    Sees.  6  and  19  of  Ch  105  of  the 
.      ^>    relating  to  sales  of  land  for  the  benefit  of  the  school 
vO\\d^  are  amended  by  W.  Va,  Acts  of  1905,  Ch.  42.     Sees,  i, 
a  a^'^-d  4  of  Ch.  97,  Acts  of  1903,  authorizing  the  sale  of  school, 
etc.,  lands  to  railroads,  is  amended  by  Tex.  Laws  of   1905, 
Ch.  46.     Sec.  396  of  the  Rev.  Political  Code,  relating  to  the 
apportionment  of  funds  derived  from  the  lease  of  school  lands, 
is  amended  by  S.  D.  Laws  of  1905,  ch.  158. 

Sec.  481.     Swamp  and  tide  lands. 

The  state  of  Washington  has  no  authority  to  sell  swamp 
lands  as  to  which  the  United  States  government  had  issued 
its  patent  prior  to  the  admission  of  the  state  to  the  Union. 
Jones  V.  Callvert,  32  Wash.  610,  73  Pac.  701. 

Reclamation  districts.  As  to  actions  against  reclamation 
districts  in  California  and  their  liability  for  debts,  see  San 
Francisco  Savings  Union  v.  Reclamation  District  124  (Cal. 
1904),  79  Pac.  374. 

Railroad  not  an  "improvement/'  Under  a  statute  relat- 
ing to  the  sale  of  **tide  lands,"  "improvements"  are 
interpreted    as    all    fills    or    made    ground    of    a    permanent 
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character  and  all  structures  *  *  *  for  purposes  < 
trade,  business,  commerce  or  residence,"  it  is  held  thj 
a  railroad  built  on  such  tide  land  is  not  an  "improvement 
The  purchaser  of  such  land  will  not  acquire  title  to  the  in 
provements  upon  it,  but  the  railroad  can  acquire  a  rig"! 
of  way  by  taking  the  land  by  eminent  domain  and  payir 
its  value  without  regard  for  the  improvements  Lai 
\\  hatcom  Logging  Co.  v.  Callvert,  33  Wash.  126,  73  ] 
1128. 

Swamp  land  statutes.  All  swamp  and  overflowed  lan< 
granted  to  the  State  by  Act  of  Sept.  28,  1850,  given  to  tl 
Trustees  of  Insane  Hospitals  with  power  of  sale  and  di 
position  of  proceeds  provided  for  by  Alabama  St.  1903,  N 
540,  All  swamp  and  overflowed  lands  and  lands  taken  f 
non-payment  of  taxes  belonging  to  the  state  are  grants 
to  certain  counties  containing  them  by  Ark.  Act.  27 
1903.  The  Act.  of  Feb.  20,  1903,  relating  to  swamp  lan< 
in  certain  counties  and  creating  a  Ditching  Commission 
amended  by  Ark.  Act  170  of  1905.  A  motion  for  a  rehea 
ing  on  the  question  of  court's  decision  construing  Lav 
1850-51,  page  136,  with  regard  to  swamp  land,  was  denie 
See  86  S.  W.  436.  Kelly  vs.  Cotton  Belt  Lumber  O 
(Arkansas  1903),  86  S.  W.  828.  The  purchase  of  swan 
and  tide  lands  of  the  State  is  regulated  by  Cal.  St.  19c 
Ch,  61.  Cal.  Pol.  Code,  §§  3426  and  3477,  Swamp  lai 
funds  construed  a  trust.  Miller  &  Lux  v.  Batz,  142  Cj 
447,  76  P.  42.  Calif.  St.  1893,  p.  342,  C.  229,  §6  and  p.  34 
C.  229,  Reclamation  of  swamp  lands— construed.  McCo: 
V,  Slavin,  143  Cal.  325,  76  P.  1104.  Louisiana  Statutes  wi 
regard  to  swamp  lands  construed.  McDade  v.  Bossi 
Levee  Board,  109  Louisiana  625,  33  Southern  623.  In  j 
action  for  services  rendered  by  an  attorney  with  regard 
swamp  lands,  Mssouri  Revised  Statutes  of  1899,  sectic 
8195,  9814,  9817  and  9816  were  construed.  Phillips  v.  Bu 
ler  County,  187  Missouri  698,  86  S.  W.  231.  Many  sectioi 
of  Ch.  122  of  the  Rev.  St.  1899,- relating  to  the  drainage  < 
swamp  and  overflowed  lands  are  repealed  and  substitute 
enacted  by  Mo.  Laws  of  1905,  pp.  180-208.  Under  the  lav 
of  Oregon  where  a  purchaser  of  swamp  lands  applied  1 
purchase  less  than  640  acres  under  Act  of  1870  and  upc 
payment  of  20  per  cent,  of  the  purchase  price  on  April 
1872,  received  a  certificate  and  though    no    proof   of    r 
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clamation  was  made,  and  the  balance  of  the  price  was  not 
paid  until  April  i8,  1882,  when  it  was  accepted  by  the  com- 
missioners, the  forfeiture  incurred  by  such  failure  of  proof 
and  payment  was  waived.    Miller  v.  Wattier,  44  Or.  347, 
75  P.  209.     The  payment  to  lessees  of  tide  lands  for  im- 
provements  thereon   is  provided  for  by  Wash.   Laws  of 
1905,  Ch.  173.    Swamp  land  grant  of  September  28,  1850, 
9  Statute  519,  chapter  84  and  Acts  i860,  chapter  61,  page 
243  and  II  Statute  251,  chapter  117  (U.  S.  Congressional 
Statutes  and  Acts  of  1850,  51,  page  136,  construed.    Cotton 
Belt  Lumber  Co.  v.  Kelly  (Arkansas  1905)  86  S.  W.  436. 
It  was  held  that  the  swamp  land  Acts  of  Congress  of 
1849  2i^d  1850  (9  Stat.  352,  519)  were  not  intended  to  oper- 
ate against  the  will  of  the  state  and  as  the  state  failed  to 
select  or  the  Secretary  of  Interior  to  approve  certain  lands 
as  swamp  lands  but  they  were  certified  to  and  accepted  by 
the   state    under    Act   of  Congress  of  1856  (11  Stat.  18) 
giving  lands  to  railroads,  the  title  thus  acquired  by  the 
railroads  cannot  be  defeated  by  a  person  claiming  to  have 
bought  them  as  swamp  lands.     Vicksburg  S.  &  P.  R.  Co. 
v.  Tibbs,  112  Louisiana  51,  36  Southern  223. 

Where  swamp  land  was  granted  by  the  United  States 
to  the  State  of  Missouri  by  a  patent  issued  in  accordance 
with  Act  of  Congress  (9  Statute  519,  C.  84)  and  a  confirm- 
atory act  (11  Statute  251,  C.  117)  and  by  acts  of  the  Gen- 
eral Assembly  of- Missouri,  Session  Acts  1850-51,  page  238, 
and  Session  Acts  page  66,  March  10,  i86g,  was  granted  to 
the  counties  in  which  the  land  was  then  situated,  it  was 
held  that  a  patent  purporting  to  convey  land  to  a  county 
other  than  that  in  which  the  land  lay  was  void.  Morgan  v. 
Stoddard,  187  Missouri  323,  87  S.  W.  133. 

Tide  lands.  The  fee  to  land  between  high  and  low  water 
marks  on  an  ocean  coast  belongs  to  the  state  but  an  abut- 
ter may  abate  as  a  nuisance  an  obstruction  below  hi^li 
water  mark  which  prevents  his  access  to  and  use  of  tlie 
highway.  San  Francisco  Sav.  Union  v.  R.  G.  R.  Petroleum 
and  Mining  Co.,  144  Calif.  134,  77  P.  823.  Land  situated 
on  a  river  between  high  and  low  water  belongs  to  the 
state.    Muckle  v.  Good,  45  Or.  230,  77  P.  743. 

Sec.  482.    Town-site  lands. 

For  a  case  where  the  incorporation  of  a  village  (Ho!- 


J 


§  482,  483 


PUBLIC  LANDS 


loway,  in  Swift  County),  linder  Gen.  Laws  1885,  cha] 
145,  p.  148,  was  held  illegal  as  including  unwarranted 
ritory,  see  State  ex  rel.  Douglas  v.  Village  of  Holloi 
et,  al.  (Mich.  1903),  96  N.  W.  40.  Under  Rev.  Stat.  A 
1901,  Pars.  4075,  4077,  4079,  4080,  4085,  4093,  4094,  aci 
occupants  of  town  lots  held  in  trust  according  to  Rev. 
U.  S.  §  2387,  to  be  entitled  to  a  deed  must  be  claimants, 
their  statements  and  pay  to  the  trustee  the  purchase  pi 
Robertson  v.  Martin  (Ariz.  1904),  76  P.  614.  Under  I 
St.,  U.  S.,  §  2392  [U.  S.  Comp.  St.  1901,  p.  1459]  a  tc 
site  entry  gives  no  better  title  to  a  valid  running  cl 
though  it  was  known  at  the  time  that  it  was  of  any  vj 
Callahan  v.  James,  141  Cal.  291,  74  P.  853. 

Sec.    483.     Mining    claims. — Location — Relocatioi 
Junior  location — Oil  location. 

Under  California  Pol.  Code,  §  3617,    the    possess 
rights  to  a  mining  claim  is  real  estate.     Bakersfield 
Fresno  Oil  Co.  v.  Kern  County,  144  Cal.  148,  77  P.  892. 

Location,  The  locating  of  mining  claims  upon  state  la 
is  allowed  by  Col.  Laws  of  1905,  Ch.  134,  Sec.  54.  Ur 
section  2319  Rev.  Stat.  U.  S.  (U.  S.  Comp.  Stat.  1901 
1424)  in  order  to  make  a  location  on  mineral  lands  belc 
ing  to  the  U.  S.  surface  ground,  including  the  vein  or  1 
must  be  appropriated  and  such  surface  ground  must 
long  to  the  United  States.  Traphaagen  v.  Kirk,  30  M 
562,  77  Pac.  58.  California  St.  1897,  p.  214,  C.  159,  wl 
was  repealed  by  St.  1899,  p.  148,  C.  113,  construed  an 
was  held  that  as  the  plaintiff  had  "fully  complied  with 
laws  of  the  U.  S."  as  to  the  location  of  mining  claims 
*'thc  repeal  of  the  state  law"  *  *  *  did  away  fon 
with  the  necessity  of  conforming  to  its  provisions,  and 
unimpaired  and  unaffected  every  right  which  is  confei 
by  a  compliance  with  the  provisions  of  the  Revised  S 
utes  of  the  United  States,  the  plaintiff^s  location  was  v; 
Dwinnell  vs.  Dyer,  145  California  12,  78  Pac.  247.  A' 
tana  Pol.  Code,  §  3610  et  seq  providing  additional  reqt 
nients  for  the  valid  location  of  mining  claims  to  those 
quired  by  acts  of  Congress  are  constitutional.  Mare 
Dillon,  30  Mont.  144,  75  P.  963. 

Where  a  mining  location  is  made  in  excess  of  the  n 
ber  of  feet  allowed  by  law  the  location  is  void  only  a 
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the  excess.  McPherson  v.  Julius,  17  S.  D.  981,  95  N.  W.  428. 
Where  no  minerals  had  been  discovered  on  land  the  in- 
terest of  a  second  locator  "cannot  be  measured  as  to  its 
value  or  as  to  its  fractional  dimensions  as  compared  with 
the  whole  tract"  and  therefore  cannot  be  the  subject  of  a 
resulting  trust.  Los  Angeles  &  Bakersfield  Oil  Co.  v.  Oc- 
cidental Oil  Co.,  144  California  528,  78  Pacific  25. 

A  prospector  prospecting  on  vacant,    uninclosed,    unim- 
proved mineral  land  of  the  United  States  before  he  has  dis- 
covered mineral  cannot  make  any  location  and  his  posses- 
sion is  possessio  pedis  and  cannot  be  enlarged  to  include 
the  entire  amount  of  ground  which  he  might  have  claimed 
under  the  quartz  location  and  his  possession  is  confined  to 
the  ground    in    his    actual    possession.     His    rights    are    not 
increased  by  the  posting  of  a  notice  of  location  as  such  a 
notice  upon  mineral  land  before  the  discovery  is  made  is 
an  absolute  nullity.    Gemmell   v.   Swain,  28   Mont.   331,  72 
P.  662. 

Relocation.     Mill's  Ann.  Stat.  §  3162,  providing  method 
of  relocating  mining  claim  construed.    Carlin  v.  Freeman  (Col, 
^904),  75  Pac.  26.    Mont.  Pol.  Code,  §§  361 1,  3612,  3615,  re- 
location of  abandoned  mining  claims  construed.     Wilson  v. 
Freeman,  29  Mont.  431,  75  Pac.  84.    A  discovery  on  a  mining 
claim  of  a  lode  or  vein  bearing  minerals  after  an  attempted 
location  may  take  effect  and  validate  the  location  by  relation 
providing  no  valid  discovery  and  location  by  a  third  person 
has  intervened.    La  Grande  Investment  Co.  v.  Shaw,  44  Ore. 
416,  ^2  Pac.  795.     The  cancellation  by  the  land  office  of  a 
mineral  application  and  entry  for  patent  does  not  render  it  sub- 
ject to  relocation  but  the  locator  still  may  rely  on  his  prior 
occupation.     Peoria  &  C.  Mill  &  Min.  Co.  v.  Turner  (Col. 
App.  1905),  79  Pac.  915. 

Where  a  plaintiff's  grantor  locates  an  abandoned  min- 
ing claim  in  which  there  has  been  a  discovery  of  a  vein  and 
he  is  aware  of  the  fact  but  does  not  base  his  location  thereon 
but  files  a  certificate  in  which  the  discovery  is  designated  to 
be  in  a  shaft  sunk  by  him  where  there  was  in  fact  no  dis- 
covery he  cannot  maintain  an  action  in  support  of  his  claim 
thereto.  McMillin  v.  Ferrum  Min.  Co.,  32  Col.  38,  74  Pac. 
461. 

Junior  location.  The  lines  of  the  junior  lode  location 
may  be  made  within,  upon  or  across  the  surface  of  a  valid 
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senior  location  for  the  purpose  of  defining  it  or  securing 
such  junior  location  rights  not  in  conflict  with  any  right 
the  senior  location  as  long  as  no  forcible  entry  is  made, 
so  the  fact  that  the  end  line  of  a  claim  is  partially  within 
boundary  line  of  a  prior  claim  does  not  invalidate  this  1 
Davis  V.  Shepherd,  31  Colo.  141,  ^2  Pac.  57. 

Defective  location — amendment.  One  who  files  a  loca 
prematurely  and  later  files  an  amended  location  after  the  1 
becomes  subject  to  location  acquires  no  rights  by  his  am< 
ment  if  prior  thereto  and  after  the  premises  became  subjec 
location  the  land  had  been  claimed  and  located.  Gume] 
Brown  (Col.  1904),  77  Pac.  357. 

Where  one  locates  a  claim  and  discovers  oil  he  cai 
consolidate  an  adjoining  claim  in  the  possession  of  ano 
on  the  ground  of  prior  discovery  if  the  other  retains  his  ] 
session  and  diligently  prosecutes  his  work  towards  discov 
Weed  V.  Snook,  144  Cal.  439,  77  Pac.  1023. 

Sec.  484.  Mining  claims — Marking  boundaries — 
tice  of  location — Description. 

Notice.  Where  the  statutory  requirements  for  the 
quisition  of  a  mining  claim  are  all  complied  with  but  the  1< 
tion  is  void  because  the  discovery  work  was  done  within 
lines  of  a  patented  claim  but  subsequently  a  valid  discos 
is  made  within  the  invalid  location  such  location  is  gooc 
against  a  subsequent  location  regardless  of  the  fact  that  tl 
was  a  failure  to  place  a  notice  at  the  point  of  the  sec 
discover>^  Treasury  Tunnel  Min,  &  Reduction  Co.  v.  B 
32  Col.  27,  74  Pac.  888.  Where  the  plaintiffs  posted  "a  nc 
on  a  house''  in  which  they  claimed  to  have  located  a  min 
claim,  but  made  "no  effort  to  distinctly  mark  the  locatior 
the  ground  so  that  its  boundaries*'  could  be  "readily  trac 
it  was  held  that  the  notice  did  not  contain  "such  descrip 
of  the  claim  or  claims  located  by  reference  to  some  nat 
or  permanent  monument  a3  will  identify  the  claim"  as  is 
quired  by  the  United  States  Mining  Laws  and  no  location 
acquired.    Malecek  v.  Tinsley,  73  Ark.  611,  85  S.  W.  817. 

Posts  and  boundaries.    Under  B.  &  C.  Comp.  §  3975.  3< 
3977,  which  require  the  marking  of  lode  claims,  notice 
claim,  and  affidavit,  the  failure  of  locators  to  set  centre 
posts  and  file  an  affidavit  is  fatal  to  their  claim.     Wrigh 
Lyons,  45  Ore.  167,  77  Pac.  81.    Under  Code  Civ.  Pnx 
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2077,  §  2,  where  a  mining  claim  could  be  easily  located  by 

reference  to  the  monuments  in  the  description,  the  land  is  not 

subject  to  relocation  because  an  erroneous  length  was  given 

to  the  tying  line  in  the  description.    Galbraith  v.  Shasta  Iron 

Co.,  143  Cal.  94,  76  Pac.  901.    Under  Rev.  St.  U.  S.,  2324, 

2329,  2330,  2331,  2334,   where   a   notice    states  that  a  legal 

sub-division  has  been  located  as  a  placer  claim,  it  need  not 

further  state  its  boundaries,  nor  need  the  locator  place  stakes 

to  mark  lines  of  his  claim.    Kern  Oil  Co.  v.  Crawford  (Cal. 

'903).  76  Pac.  nil.     Where  a  claim  is  made  to  a  quarter 

section  of  land  and  posts  erected  at  the  supposed  corners 

claiming  such  quarter  section  another  cannot  enter  and  locate 

on  a  strip  between  the  supposed  boundary  and  real  boundary 

for  there  was  sufficient  notice  that  the  whole  quarter  section 

was  claimed.    Kern   Oil   Co.   v.   Crawford  (Cal.  1903),  76 

Pac  nil. 

B.  &  C.  Comp.,  §§  3975,  3976,  providing  for  the  location 
of  lode  claims  by  setting  six  posts,  filing  notice  of  claim  and 
affidavit  are  not  in  conflict  with  R.  St.  U.  S.,  §§  2319,  2322, 
2324;  U.  S.  Comp.  St.  1901,  pp.  1424-1426,  requiring  the  loca- 
tion of  claims  to  be  distinctly  marked  on  the  ground.  Wright 
v.  Lyons,  45  Ore.  167,  yy  Pac.  81. 

So  much  of  section  2331  of  the  U.  S.  Rev.  St.  (U.  S.  Comp. 
St  1901,  p.  1432),  as  provides  that  where  lands  have  been 
previously  surveyed  by  the  United  States,  all  placer  mining 
claims  located  thereon  shall  conform  to  the  legal  subdivision  of 
the  public  lands  was  held  not  to  dispense  with  the  requirement 
of  section  2324  of  said  act  that  the  location  of  mining  claims 
nfiust  be  distinctly  marked  on  the  ground  so  that  their  boun- 
daries can  be  readily  traced  and  that  therefore  an  attempt  to 
locate  a  placer  claim  by  posting  a  notice  on  a  tree  in  which 
was  set  up  the  exclusive  right  to  prospect  in  a  certain  quarter 
section  was  ineffectual  and  no  rights  were  acquired  there- 
under.   Worthen  v.  Sidway,  72  Ark.  215,  79  S.  W.  yyj. 

As  to  extralateral  rights  of  mining  locators  under  and 
prior  to  Act  Cong.  May  12,  1872,  C.  152,  in  view  of  the  re- 
quirement that  the  end  lines  shall  bie  parallel,  see  Central 
Eureka  Min.  Co.  v.  East  Central  Eureka  Min.  Co.  (Cal. 
1905),  79  Pac.  834. 


Sec.  485.      Mining  claims — Conflicting    location — ^Ad- 
versary proceedings. 
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Where  in  an  action  to  support  an  adverse  claim  to  a  mi 
ing  location  the  only  land  in  question  was  that  part  of  t 
plaintiffs'  location  which  conflicted  with  defendants'  locati 
it  was  error  for  the  court  to  render  judgment  determining  t 
validity  of  a  portion  of  plaintiffs'  location  outside  of  the  poii 
of  conflict.  Mares  v.  Dillon,  30  Mont.  144,  75  Pac.  969.  T 
local  land  office  permitted  a  claimant  to  enter  two  tracts 
land  divided  by  a  placer  patent  as  one  claim.  The  Land  E 
l>artment  refused  to  issue  a  patent  for  such  tracts  on  t 
ground  that  two  disconnected  portions  of  a  lode  mining  cla 
separated  by  a  patented  placer  could  not  be  included  und 
one  location  within  the  same  patent.  The  Land  Office,  ho 
ever,  gave  the  applicant  the  privilege  of  patenting  either  o 
of  the  tracts  and  in  default  of  a  choice  or  an  appeal  with 
60  days  the  entry  of  the  tract  south  of  the  placer  was  to 
cancelled  without  further  notice.  This  order  was  made  M 
28,  1895.  No  appeal  was  taken  but  an  action  was  beg 
against  the  placer  patent  on  the  ground  that  a  kno>\:n  vc 
existed  before  placer  patent  was  issued.  This  was  c 
cided  adversely  to  the  claimant  upon  May  7,  1898.  June  ] 
1898,  the  claimant  filed  in  the  local  land  office  an  election 
retain  and  patent  the  tract  north  of  the  placer  patent  ai 
waiving  any  right  to  question  the  decision  of  the  Land  Oflfi 
of  May  21,  1898,  July  15,  1898,  the  commissioner  of  the  Ge 
eral  Land  Office  cancelled  the  claim  to  the  tract  south  of  t 
placer.  May  13,  1898,  this  south  tract  was  located  by  B. 
the  Scorpion  lode  claim  June  23,  1898.  G.  located  the  same 
Hobson's  Choice,  and  July  16,  1898,  S.  located  the  same 
the  P.  G.  lode  claim.  Held,  the  decision  of  May  28,  t8c 
did  not  cancel  the  entry  of  the  claimant  upon  the  two  tra< 
but  gave  him  an  election  the  government  reserving  the  rig 
to  cancel  the  entry  on  the  south  tract  if  a  choice  was  not  ma 
within  a  certain  time.  This  it  did  not  do  until  after  the  claii 
ant  filed  an  express  surrender  of  its  rights  in  the  south  tra 
upon  June  14,  1898.  Up  to  that  time  the  claimant  was  entitl 
to  claim  the  south  tract  instead  of  the  north  one.  The  su 
sequent  formal  cancellation  of  the  entry  upon  the  south  tra 
by  the  Land  Office  effected  nothing  which  had  not  alrea< 
taken  place.  Hence  the  Scorpion  was  attempted  to  be  locat 
when  the  premises  had  not  reverted  to  the  public  domai 
Hobson's  Choice  was  made  when  they  had  reverted  to  the  pu 
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lie  domain  and  the  location  of  the  P.  G.  made  after.  Gurney 
V.  Brown  (Colo.  1904),  ^^  Pac.  357. 

Evidence  of  vein.  Under  Rev.  Stat.  U.  S.,  §  2333,  when 
the  question  of  the  existence  of  a  known  vein  is  raised  col- 
laterally in  a  suit  between  two  locators  of  a  lode  claim  upon 
a  placer  claim,  evidence  of  mere  outcroppings  of  a  vein,  or 
evidence  of  a  vein  without  showing  it  to  be  worth  operating, 
is  insufficient  to  show  the  existence  of  a  known  vein.  Mc- 
Conaghy  v.  Doyle,  32  Col.  92,  75  Pac.  419.  A  discovery  of 
a  vein  or  lode  may  be  proved  by  testimony  of  the  finding  of 
mineralized  outcroppings  in  the  solid  rock.  Columbia  Cop- 
per Min.  Co.  V.  Duchess  Mining,  Mill  &  I.  Co.  (Wyo.  1905), 
79  Pac.  385. 

Loss  of  rights  by  silence.  Owners  of  a  claim  overlapping 
on  the  surface  another  claim  for  which  an  application  for  a 
patent  has  been  made  and  having  a  portion  of  the  apex  on  the 
same  vein  who  fail  to  make  any  protest  adverse  to  the  appli- 
cation are  concluded  by  the  patent  issued  by  the  land  depart- 
ment. Jefferson  Mining  Co.  v.  Anchoria-Leland  Min.  &  Mill, 
Co.,  32  Colo.  176,  75  Pac.  1070. 

Action.  Rev.  St.  U.  S.  §  2336  [U.  S.  Comp.  St.  1901],  p. 
H30>  requiring  an  adverse  claimant  to  commence  suit  in  a 
court  of  competent  jurisdiction  to  determine  the  right  of  pos- 
session of  a  mining  claim,  construed.  Griswell  v.  Rocca,  141 
Cal.  417,  74  Pac.  1018. 

Complaint.  The  failure  of  a  complaint  in  an  action  to 
determine  an  adverse  claim  to  allege  that  suit  was  brought 
within  time  limited  by  statute  is  not  a  jurisdictional  defect  but 
must  be  taken  advantage  of  by  demurrer.  Hopkins  v.  Butte 
Copper  Co.,  29  Mont.  395,  74  Pac.  1081. 

Sec.  486.  Mining  claims. — Following  dip  or  vein — 
"Law  of  the  apex." 

In  a  tnining  location  the  extralateral  rights  depend  upon 
the  extent  of  the  apex  within  the  surface  lines  and  while  the 
end  lines  of  the  claim  as  fixed  by  the  location  are  tlie  end  lines 
of  all  veins  apexing  within  its  exterior  boundaries  the  planes 
which  bound  such  rights  of  different  veins  may  be  as  different 
as  the  extent  of  their  respective  apices,  though  all  such  planes 
must  be  drawn  vertically  downward  parallel  with  the  end 
lines.  The  apex  of  a  secondary  vein  need  not  be  in  the  same 
portion  of  the  claim  as  is  the  apex  of  the  discovery  vein.    It 
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is  not  true  as  claimed  that  where  the  discovery  vein  on 
strike  departs  through  a  side  line  no  extralateral  rights  att; 
to  any  other  vein  apexing  within  the  claim  beyond  the  pc 
of  such  departure.  Ajax  Gold  Min.  Co.  v.  Hilkey,  31  G 
13 1^  72  Pac.  447.  Where  there  are  two  conflicting  lode  lo 
tions  each  having  a  part  of  the  apex  of  the  same  vein  i 
there  is  a  conflict  with  reference  to  the  dip  rights  within 
surface  rights,  the  prior  location  must  prevail,  and  the  s 
sequent  locator  cannot  claim  rights  in  the  lap  under  the  d 
trine  of  extra-lateral  rights.  Jefferson  Min.  Co.  v.  Anchoi 
Leland  Min.  &  Mill.  Co.,  32  Colo.  176,  75  Pac.  1070.  1 
ri^ht  of  the  owner  of  a  mining  location  to  follow  a  ledge 
youd  his  side  lines  is  limited  to  the  right  to  follow  the  le< 
downward,  that  is,  on  the  dip;  and  he  has  not  the  right 
foJlow  it  laterally,  or  along  its  strike.  If,  therefore,  a  le< 
so  bends  or  curves  in  its  course  or  strike  that  vertical  pla 
drawn  through  the  end  lines  of  the  location  will  include  a  p 
tioii  of  the  dip  of  the  ledge  which  cannot  be  reached  from  t 
location  without  following  laterally  or  along  its  strike,  tl 
the  owner  of  the  location  has  not  the  right  to  enter  upon  t 
portion  of  the  ledge  or  to  extract  any  ore  therefrom.  Holi 
Min.  Co.  V,  Southern  Nevada  Gold  &  Silver  Min.  Co., 
Nev.  107,  73  Pac.  759.  Where  in  ejectment  proceedings  th 
is  no  question  of  parallel  or  other  end  lines,  it  is  erroneous 
instruct  the  jury  that  the  end  lines  of  a  claim  must  be  para 
to  each  other  in  order  to  give  the  lode  location  any  extra  lat< 
riglits.  Big  Hatchet  Consol.  Min.  Co.  v.  Colvin  (Colo.  19c 
75  Pac.  605. 

The  existence  of  small  pieces  of  quartz,  narrow  seams  < 
little  pockets  of  ore  do  not  give  the  owner  any  greater  rig 
against  veins  apexing  on  other  claims  dipping  under  1 
ground  than  he  would  have  if  his  location  were  based  upo 
substantial  and  well  defined  ledge.  Golden  v.  Murphy, 
Kev.  379,  75  P.  625.  The  conveyance  of  agricultural  land 
m^  "east  of  certain  patented  mining  ground"  does  not  incl 
a  voice  in  that  mining  ground  which  dips  under  the  land  c 
ve>ed.  Central  Eureka  Min.  Co.  y.  East  Central  Eureka  ^ 
Co.  (Cal.  1905),  79  Pac.  834. 


Sec.  487.    Mining  claims — Doing  required  amount 
work — Forfeiture  and  relocation. 

Under  section  2324  of  the  U.  S.  Rev.  St.  (U.  S.  Coi 
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St.  1901,  p.  1426)  a  mining  claim  becomes  subject  to  re-loca- 
tion whenever  the  locator,  his  heirs,  assigns  or  legal  representa- 
tives shall  fail  to  perform  the  annual  labor  required,  but  there 
will  be  no  complete  forfeiture  until  a  third  party  acquires 
title  and  until  a  valid  relocation  is  effected,  the  locator,  his 
heirs,  assigns  and  legal  representatives  may  resume  work  and 
prevent  forfeiture  but  such  work  must  be  done  in  good  faith 
and  be  prosecuted  with  reasonable  diligence  until  the  require- 
ment for  annual  labor  is  satisfied.  Worthem  v.  Sidway,  72 
Ark.  215,  79  S.  W.  TJJ,  Where  the  locator  of  a  lode  claim 
obtains  patent  for  only  a  part  thereof  including  the  discovery- 
shaft  he  does  not  abandon  the  remainder  if  he  continues  to  re- 
tain possession  of  it  and  perform  the  annual  labor  required. 
Miller  v.  Hamley,  31  Colo,  495,  74  P.  980.  Testimony  as  to 
assessment  work  sufficient  to  prevent  a  forfeiture  of  a  mining 
claim  must  be  certain  and  specific.    Wagner  v.  Droris,  43  Or, 

392,  73  P.  318. 

Soldiers  exempt  from  forfeiture.  Act  July  2,  1898,  c* 
563,  U.  S.  Stat.  651,  which  provides  that  Rev.  Stat,  U.  S,,  § 
2324,  shall  not  apply  to  volunteers  in  the  army  or  navy  in  th^ 
war  with  Spain  who  fail  to  do  the  annual  assessment  work 
upon  unpatented  lode  mining  claims,  if  they  file  a  notice  of  en- 
listment and  desire  to  hold  such  claims  and  resume  work  uport 
being  mustered  out,  construed.  Field  v.  Tanner,  32  Colo.  278, 
75  P.  916. 

Sec.  488.    Mining  claims — Co-tenants. 

If  one  cotenant  of  a  mining  claim  abandons  his  in- 
terest it  does  not  revert  to  the  government  but  passes  out 
and  the  other  co-tenants  may  acquire  the  entire  claim  by 
compliance  with  the  statutes.  Worltren  v.  Sidway,  172 
Ark.  215,  79  S.  W.  Sec.  5830  of  the  Gen.  St.  of  1894,  pro- 
viding for  the  opening  of  mines  owned  by  a  plurality  of 
person  is  amended  by    Minn.    Gen.    Laws  of  1903,  Ch.  154. 

Sec.  489.  Mining  claims — ^Transfer  of — Injimction 
aganst  removal  of  ores. 

A  valid  location  of  a  mining  claim  in  compliance  with 
the  requirements  of  the  law  has  the  effect  of  a  grant  from 
the  government  of  the  right  to  the  exclusive  possession  of 
the  lands  located  and  that  right  may  be  sold,  transferred 
or  mortgaged  and  passes  by  descent  to  the  heirs  of  the 
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loctaor  upon  his  death.     Worthem  v.  Sidway,  ^2  Ark.  i 
79  S.  W.  777. 

In  contempt  proceedings  for  violating  an  in j  unci 
ajijfainst  working  certain  mining  property,  where  much 
the  evidence  to  prove  ownership  in  the  plaintiff  was  sp 
Illative  and  based  on  projections  made  on  conclusi 
from  facts  observed  in  workings  remote  from  the  poi 
in  controversy  it  is  not  sufficient  to  sustain  convicti 
State  V.  District  Court,  30  Mont.  96,  75  P.  957. 

Sec.  490.  Preemption  of  public  lands  for  homesteai 
Taxation. 

Section  4704  Kentucky  Statute  1903,  with  regard 
the  appropriation  of  vacant  land  construed.  Gray  v.  Pe; 
(Kentucky  1904),  82  S.  W.  1006.  It  was  held  that  st 
compliance  with  Texas  Revised  Statutes  of  1895,  Sect 
— ,  Article  413 1,  providing  that  application  for  land  c 
tificates  shall  particularly  describe  the  claim,  was  impi 
ticable  and  would  not  therefore  be  required.  Raoul  v.  1 
fell  (Texas  1905),  87  S.  W.  1146. 

The  preferential  right  given  to  a  successful  contest 
under  U.  S.  Comp.  Stat.  p.  1392,  is  a  mere  priviledge  of 
coming  first  entry  man  and  Congress  by  Act  March 
1891,  providing  for  the  confirmation  of  contested  \ 
emptions  in  the  hands  of  bona  fide  purchasers  cut  off  si 
right.  Graham  v.  Great  Falls  Water  Power  &  Town  J 
Co.,  30  Mont.  393,  76  P.  808. 

Bad  faith.     In  the  absence  of  evidence  to  show  that 
title  of  subsequent  grantees  of  public  lands  is  superior 
or  different  from  that  of  the  original  grantee,  his  bad  h 
will  invalidate  their  title.     Walraven  v.  Farmers'  &  M 
chants'  Nat.  Bank,  96  Tex.  331,  74  S.  W.  530.    The  fed< 
land  officers  may  cancel  an  entry  made  on  public  lands 
account  of  fraud  in  the  final  proofs,  subject  to  review 
the  courts,  see  McCord  v.  Hill,  117  Wis.  306,  94  N.  W. 
The  remedial  acts  of  Texas   (Gen.  Laws  1889  p.  106,  j 
1891  p.  139)  declaring  valid  defective  sales  under  the  ear 
act*  (Gen.  Laws  1883,  p.  85,  C.  88)  where  good  faith 
peared  in  the  purchasers,  was  held  to  require  bona  fides 
purchasers  of  agricultural  lands  only  since  the  earlier 
required  actual  settlement  as  condition  precedent  to  the  p 
chase  of  such  lands  only  and  that  purchasers  of  grazing 
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timber  lands  were  entitled  to  the  benefit  of  the  acts  irre- 
spective of  the  question  of  bona  fides.  Walraven  v.  Farm- 
ers' &  Merchants'  Nat,  Bank,  96  Tex.  331,  74  S.  W.  530. 

Priorities,  An  application  to  enter  homestead  lands  ex- 
cludes any  other  application  made  while  it  is  pending  and 
no  ri^^hts  can  be  acquired  under  such  subsequent  applica- 
tion even  though  the  prior  application  is  appealed  from» 
and  before  its  validity  is  finally  determined.  Holt  v.  Mur- 
phy (OkU  1904),  79  Pac-  265.  Under  Federal  statutes  and 
the  proclamation  of  the  President  opening  certain  Indian 
land  for  settlement  in  1901  no  person  could  enter  upon  any 
land  in  the  district  for  the  purpose  of  locating  mining  of 
mineral  oil  claims  until  the  time  set  for  entry  for  the  pur- 
poses of  homestead.  Bay  v-  Oklahoma  Southern  Gas  & 
Oil  Co.  13  Okl.  425^  73  Pac.  936.  Where  one  made  a  settle- 
ment on  public  land  in  advance  of  the  day  set  in  violation 
of  law,  his  claim  will  not  be  favorably  considered  as  against 
one  who  settled  in  accordance  with  the  statute.  Watt  v. 
Amos  {Okl.  1904) »  79  Pac,  109.  It  was  held  that  a  person 
who  was  inside  the  Chilocco  reservation  before  noon,  Cen- 
tral Standard  time,  on  September  16,  1S93,  and  raced  into 
the  part  of  the  Cherokee  Outlet  opened  for  settlement  that 
day,  was  not  for  that  reason  disqualified  from  settling  on 
the  land  and  filling  a  homestead  entry,  jMcCalla  v.  Acker, 
Okl.  T904,  73  Pac,  223.    , 

Action,  One  who  claims  the  right  to  possession  of  land 
under  a  homestead  filing  cannot  resort  to  equity  to  recover 
possession  from  one  who  is  in  actual  adverse  possession, 
even  .though  the  adverse  possessor  is  insolvent:  the  remedy 
is  by  an  action  at  law.  Martinson  v.  Marzolf  (N,  D.  1905), 
10  N.  W.  Rep.  937. 

Taxation.    Land  selected  by  a  holder  of  public  land  script  I 

is  subject  to  taxation  by  the  territory  before  the  issuance  r 

of  a  patent  by  the  U.  S.  De  La  Vergue  v.  Territory  (Ariz. 
1904),  77  P.  617. 

Sec.  491.    Alienation  and  exemption  of  homestead  and  ' 

timber — Culture  claims.  t| 

U.  S.  Rev.  Stats.,  Sections  2290,  2291,  prohibiting 
alienation  of  homestead  land  by  the  entryman,  docs  not 
prohibit  htm  from  conveying  the  right  to  water  flowing  in 
a  stream  over  the  land  and  a  right  of  way  to  a  ditch  across  1 
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the  land  to  take  the  water.  Mt.  Carmel  Fruit  Co.  v.  W 
ster,  140  Cal.  183,  73  Pac.  826.  Where  public  land  has  b( 
awarded  by  the  commissioner,  lived  upon  for  three  ye 
and  proof  thereof  made  and  accepted  by  the  land  office 
is  subject  to  sale,  seizure  upon  execution  and  mortga 
Logue  V.  Atkeson  (Tex.  App.  1904),  80  S.  W.  137.  Wh 
a  lease  of  land  entered  upon  by  the  lessor  under  the  Uni 
States  Homestead  Law  was  void,  it  was  held  that  "a  si 
sequent  acknowledgment"  by  the  lessor  "and  wife  v 
nothing  but  a  formal  admission  by  them  of  their  (prior) 
ecution,"  and  did  not  validate  it.  Milliken  v.  Carmich; 
134  Ala.  623,  33  South.  9.  The  assignee  of  a  soldier's  hor 
stead  certificate,  upon  filing  an  application  for  a  spec 
tract  of  land  at  the  proper  government  land  office, 
quires  an  equitable  title  therein,  which  ripens  into  a  le 
title,  relating  back  to  the  date  of  application,  upon  issuai 
of  the  government  patent,  and,  after  such  issuance, 
grantee  may  maintain  an  action  for  trespass  upon  the  h 
committed  after  the  date  of  application  and  before  c 
firmation  thereof.  Gilbert  v.  McDonald  (Minn.  19c 
102  N.  W.  Rep.  712. 

Sale  or  devise  of  timber.  Where  one  in  possession  of  1j 
under  a  homestead  entry  from  the  U.  S.  before  his  impro 
ments  have  been  completed  but  while  he  is  in  good  fa 
making  the  same,  and  before  he  receives  his  final  certific 
or  patent,  disposes  in  good  faith,  of  the  timber  upon 
land,  such  sale  will  not  be  held  invalid  or  criminal  un 
U.  S.  Rev.  St.,  §§  2291,  2461,  though  a  profit  may  incidc 
ally  result  to  the  vendor  by  the  sale.     King-Ryder  Lum 
Co.  V.  Scott  (Ark.  1904),  84  S.  W.  487.     After  the  filing 
a   person  entitled  to  pre-empt  or  hold  under  the  timl 
culture  act,  and  his  recognition    as  a    proper    person 
l/nited  States  Land  Office  officials,  such  person  takes 
land  with  all  improvements  thereon  and  exclusive  right 
possession  against  claims  of  all  other  persons  except 
United  States.     Hill  et.  al.  v.  Pitt  (Neb.  1903),  96  N. 
339.     Under  Act.  Cong.  June  14,  1878,  §§  i,  2,  3,  c.  190 
Stat.  113),  one  making  a  timber  culture  claim  has  no 
visable  interest  before  receiving  a  final  certificate,  but 
heirs  on  receipt  of  such  certificate  take  as  donees  of 
government.     Kelsay  v.  Eaton,  45  Ore.  70,  76  P.  770. 

Removal  of  timber.    The  time  for  the  removal  of  tim 
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from  state,  etc  lands  is  prescribed  by  Wash.  Laws  of  1905, 
Ch.  47. 

Rent  paid  under  void  lease.  Where  rent  was  paid  under 
a  consolidated  lease  of  public  lands  which  was  void,  the 
rent  should  be  applied  to  the  rentals  under  the  constituent 
leases,  and  a  cancellation  of  them  by  the  commissioner  is 
void.    Scott  V.  Slaughter  (Tex.  C.  C.  A.  1904),  80  S.  W. 

643- 

Prior  agreement.  Where  a  husband  agreed  that  his  wife 
should  have  half  of  all  property  which  they  should  acquire, 
in  consideration  of  a  loan  to  him  of  money  belonging  to 
the  wife  at  the  time  of  marriage,  the  agreement  was  enr 
forceable  against  land  which  the  husband  acquired  from 
the  United  States  by  a  timber  culture  entry,  and  on  which 
both  husband  and  wife  lived  for  fourteen  years  after  the 
entry,  such  agreement  not  being  in  contemplation  of  a 
violation  of  the  Federal  Statutes  relating  to  such  entries. 
McElhaney  v.  McElhaney  (La.  1904),  loi  N.  W.  Rep.  90. 

Exemption  from  debts.  One  who  enters  public  land  as  a 
homestead,  under  §§  2289,  2290,  U,  S.  Rev.  St.  (U.  S.  Comp. 
St.  1901,  pp.  1388,  1389),  and  later  commutes  the  homestead 
entry  by  making  payment  in  cash,  pursuant  to  §  2301,  U. 
S.  Rev.  St  (U.  S.  Comp.  St.  1901,  p.  1406),  does  -not  aban- 
don the  homestead  entry,  and  may  claim  the  exemption 
against  his  creditors,  even  though  his  patent  recites  that 
the  land  has  been  purchased  from  the  United  States,  under 
Act.  Cong.  Apr.  24,  1820,  Ch.  51,  3  Stat.  566,  and  that  full 
payment  has  been  made.  Lands  acquired  from  the  United 
States  as  a  homestead,  under  g§  2289,  2290,  U.  S.  Rev.  St. 
(U.  S.  Comp.  St.  1901,  pp.  1388,  1389),  are  not  liable  to  the 
satisfaction  of  any  debt  contracted  by  the  patentee  before 
the  issuing  of  the  patent,  even  though  after  obtaining  a 
patent  he  surrenders  possession  to  the  grantee  in  a  con- 
veyance which  is  presently  set  aside  as  fraudulent ;  the  ex- 
emption provided  in  §  2296,  U.  S.  Rev.  St.  (U.  S.  Comp.  St. 
1901,  p.  1406)  does  not  depend  on  continued  occupancy  by 
the  patentee.  McCorkell  v.  Herron  (la.  1905),  103  N.  W. 
Rep.  989.  Act  Cong.  Mar.  3,  1891,  Ch.  561,  26  Stat.  1095 
(U.  S.  Comp.  St.  1901,  p.  1535).  providing  that  land  ac- 
quired for  timber-culture  shall  in  no  event  become  liable 
to  the  satisfaction  of  any  debt  contracted  prior  to  the  is- 
suance of  the  receiver's  receipt  therefore,  will  be  enforced 
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in  the  State  as  well  as  in  the  Federal  Courts. 
Tucker  (S.  D.  1904),  100  N.  W.  Rep.  427. 


Gould 


Sec.  492.  Grants  to  Railroads — Statutes  constrt 
A  grant  of  public  lands  by  the  United  States  to  a  r 
road  from  one  city  "to"  another,  conveys  land  within 
city  limits.  Moon  v.  Salt  Lake  County,  2y  Utah  435,  79  P.  i 
A  draft  to  a  railroad  company  by  Congress  of  a  right 
way  through  the  public  lands  without  any  reservation 
homestead  rights  does  not  include  land  covered  at  the  d 
of  the  grant  by  a  homestead  entry.  Oregon  Short  Line 
Co.  V.  Fisher,  26  Utah  179,  72  Pac.  931.  Under  the  Ac 
Cong.,  Feb.  26,  1895,  c.  136,  §  7,  28  Stat.  683,  which  \ 
vides  that  no  patent  of  title  shall  be  delivered  to  the  Noi 
ern  Pacific  R.  R.  Co.  for  any  lands  in  Montana  and  Id 
under  the  Congressional  grant  to  such  railroad  until  t 
have  been  classified  as  non-mineral  by  mineral  1 
commissioners,  a  patent  to  such  railroad  company  of  n 
eral  lands  which  were  declared  non-mineral  by  the  c( 
missioners  is  conclusive  in  the  absence  of  fraud  or  mistj 
Traphaagen  v.  Kirk,  30  Mont.  562,  yj  Pac.  58.  One  \ 
appplies  to  the  United  States  Land  Office  to  enter  and 
tie  upon  lands  granted  to  the  Union  Pacific  Railroad  C< 
pany,  by  Act  Cong.  July  i,  1862,  Ch.  120,  §  3  (12  Stat.  4< 
and  whose  application  is  refused,  cannot  maintain  an  act 
in  the  State  courts  to  compel  the  successor  of  the  Railr 
Company  to  convey  such  lands.  McDonald  v.  Union 
cific  Ry.  Co.  (Neb,  1903),  97  N.  W.  Rep.  440. 

Plaintiff,  as  assignee  of  the  Hastings  &  Dakota  R 
way  Company,  sought  to  have  the  legal  title  to  the  1 
held  by  the  defendants  respectively  declared  to  be  helc 
trust  for  him.  The  defendants  claimed  title  to  the  land 
virtue  of  the  patent  therefor  from  the  United  States, 
land  in  question  was  within  the  indemnity  limits  of 
Federal  grant  in  aid  of  the  construction  of  said  Railr 
Company.  Held,  That  by  the  grant  no  title  to  the 
demnity  lands  rested  in  the  company  until  the  deficie 
in  the  granted  or  placed  lands  was  ascertained,  and  a  se 
tion  approved  by  the  Secretary  of  the  Interior;  and  that 
ripfhts  of  defendants,  as  homestead  occupants,  which 
tached  to  the  land  before  attempted  selection  by  the  pi 
tiff,  defeated  the  right  of  the  plaintiff  to  the  land.     Sag 


WATER  RIGHTS  ON 


§  492-494 


Maxwell,  91  Minn.  527,  99  N.  W.  42.  Sage  v.  Munsterman, 
91  Minn.  527,  99  N.  W.  42. 

Statutes.  Sec.  8  of  Ch.  565  of  the  Laws  of  1890,  relative 
to  grants  to  railroads  of  public  lands,  is  amended  by  N.  Y. 
Laws  of  1904,  Ch.  313.  Municipal  corporations  are  au- 
thorized to  grant  rights  of  way  for  electric  roads  over  pub- 
lic grounds  and  highways  by  N.  D.  Laws  of  1905,  Ch.  153. 
Sec.  1857  of  the  Statutes  of  1898,  relating  to  the  right  of 
way  of  railroads  through  lands  of  the  State,  is  amended  by 
Wis.  Laws  of  1903,  Ch.  370.  Sec.  3207  of  the  Rev.  St.  1899, 
relating  to  railroad  rights  of  way  over  State  lands,  is 
amended  by  N.  J.  Laws  of  1905,  Ch.  70. 

Revesting,  Under  U.  S.  Comp.  St.  1901,  pp.  1598-1601, 
lands  granted  by  the  United  States  for  railroad  purposes 
if  not  earned  by  any  road,  revest  in  the  U.  S.  Doe  &  Will- 
iams Investment  Co.  v.  Pugh,  34  South.  377,  137  Ala.  346. 

Sec.  493.    Water  rights  on  public  lands. 

Revised  Statutes,  United  States,  2339,  2340,  and  Mills 
(Colorado)  Ann.  Statutes  2260,  with  regard  to  the  right  of 
persons  to  conduct  and  store  water  on  government  land 
construed.  Boglino  v.  Giorgetta  (Colo.  1904),  78  Pac.  612. 
Where  a  fraction  of  land  is  granted  by  the  United  States  as 
bounding  on  a  meander  line,  the  true  boundary  is  the  na- 
tural course  of  the  stream  and  the  grantee  takes  title  to 
land  lying  between  it  and  the  meander  line,  Johnson  v. 
Hurst  (Idaho  1904),  77  P.  785. 

Sec.  494.  Sale  and  lease  by  government  of  public 
lands  and  forfeitures  of  rights  therein. 

Forfeitures,  A  tender  of  rent  due  under  a  lease  of  public 
lands  which  had  been  cancelled  because  of  non-payment, 
is  not  a  compliance  with  the  Texas  Law  (Laws  1895,  p. 
72,  c.  47,  §  22),  which  requires  all  arrears  of  rent  to  be  paid 
before  a  new  lease  may  issue  to  the  defaulting  lessee  and  a 
lease  so  made  is  ineffectual  as  against  a  purchaser  of  the 
land  in  accordance  with  said  statute  after  the  cancellation 
of  the  lease.  Kitchens  v.  Terrell,  96  Tex.  527,  74  S.  W.  306. 
Texas  Laws  1887,  p.  88,  c.  99,  providing  for  the  forfeiture 
of  leases  of  public  lands  for  failure  to  pay  rent,  does  not 
forbid  a  second  lease  to  the  same  lessee.  Angle  v.  Terrell, 
97  Tex.  509,  80  S.  W.  231.    Texas  Rev.  St.  1895,  Art.  4218V, 
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passed  in  1895,  providing  that  upon  forfeiture  of  lease 
public  lands  for  failure  to  pay  rent,  the  same  lessee  may 
again  lease  until  all  arrearages  are  paid,  is  prospective 
operation  and  does  not  apply  to  leases  forfeited  prior  to 
passage.     Angle  ▼.  Terrell,  97  Tex.  509,  80  S.  W.  231. 

California  Pol.  Code,  §3549,  foreclosure  of  delinqu 
purchaser,  construed.     People  v.  Norris,  144  Cal.  422,  7; 

Parties.  A  subsequent  lessee  from  the  Commissionei 
the  General  Land  Office  is  a  necessary  party  in  a  petit 
by  a  prior  lessee  to  compel  the  Commissioner  to  reinsi 
him  upon  the  records  of  his  office  as  lessee.  Newell  v.  1 
rell  (Tex.  1905),  87  S.  W.  659. 

Statutes,    Governor  authorized  to  sell  right  to  quarry  lii 
stones  and  clays  for  manufacture  of  cement  on  certain  la 
by  Alabama  St.  1903,  No.  200.    Sale  of  sixteenth  sect 
lands,. containing  or  believed  to  contain,  minerals  provl 
for  by  Alabama  St.   1905,  No.  230.     Land  owned  by 
State  and  used  by  the  Convict  Department  authorized 
be  sold  and  other  land  purchased  by  Alabama  St.  1903, 
500.     Payments  for  state  lands  for  which  a  fraudulent  ti 
was  sought,  are  forfeited  to  the  state  by  Cal.  St.  1905, 
332.     The  management  of  State  Lands  is  governed  by  ( 
Laws  of  1903,  Ch.  151.     A  comprehensive  scheme  for 
management  of  state  and  school  lands  is  provided  for 
Col.  Laws   1905,  Ch.  134.     Sec.  i  of  Ch.  312  of  the  G 
Laws  of  1897,  relating  to  the  sale  and  lease  of  state  lar 
is  amended  by  Gen.  Laws  of  Minn.  1903,  Ch.  225.     Se( 
of  Ch.  105  of  Gen.  Laws  of  1895,  relating  to  the  rights 
the  lessee  of  state  lands,  is  amended  by  Minn.  Gen.  L« 
of  1903,  Ch.  317.     Sec.  3840  of  an  act  relating  to  the 
praisal,  sale,  and  leasing  of  state  lands,  approved  Mch 
1899,  as  amended  by  Mont.  Acts  of  1903,  Ch.  27.     Texas 
vised  Statutes  1895,  article  2ii8r,  with  regard  to  leases 
public  lands,  construed.     McDonald  v.  Terrell  (Tex.  iqc 
87  S.  W.  668.    Arts.  3498f,  3498g,  and  3498I,  relating  to 
sale  of  state  mineral  lands,  are  amended  by  Tex.  Laws 
1905,  Ch.  99.     The  sale  of  state  lands,  as  prescribed  by  5 
II  of  the  acts  of  Mch.  16,  1897,  is  further  regulated  by  W; 
Laws  of  1903,  Ch.  74.     The  act  of  Mch.  16,  1897,  provid 
for  the  management  and  disposal  of  state  lands,  is  amen 
by  Wash.  Laws  of  1903,  Ch.  79.     The  disposition  of 
public  lands  is  provided  for  by  Wis.  Laws  of  1903,  Ch.  ^ 
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Sec.  495.     Action  by  state  to  protect  public  lands. 

The  attorney-general  is  authorized  to  bring  suit  for 
the  value  of  minerals  and  timber,  taken  from  public  lands, 
by  Tex.  Laws  of  1905,  Ch.  32.  It  was  held  that  where  *'the 
state  caused  a  part  of  her  public  domain  to  be  surveyed 
into  lots"  but  no  grant  was  made  of  the  lots  "and  the  title 
to  the  same  is  still  in  the  state"  the  attorney-general  may 
bring  a  bill  in  equity  and  obtain  an  injunction  to  restrain 
trespass  thereon,  although  it  does  not  appear  that  the  tres- 
passer is  insolvent  or  that  the  damages  will  be  irreparable. 
The  bill  is  "in  its  nature  and  essence  *  *  *  Jn  the  na- 
ture of  an  information  of  intrusion"  at  common  law.  State 
V.  Paxson  &  Cannon,  119  Ga.  730,  46  S.  E.  872. 

Sec.  496.     Jurisdiction  of  state  courts — State  statutes. 

While  the  state  has  no  right  to  control  the  primary  dis- 
position of  the  public  lands  belonging  to  the  United  States, 
yet,  when  title  passes  from  the  government,  the  state 
courts  have  jurisdiction  to  determine  the  controversy  be- 
tween the  adverse  claimants  thereto.  Johnson  v.  Fluetscb, 
176  Mo.  452,  75  S.  W.  Rep.  1005.  The  courts  have  no  juris- 
diction in  controversies  involving  equitable  rights  to  public 
lands,  except  in  possessory  actions,  so  long  as  the  legal  title 
remains  in  the  United  States.  Hence,  an  action  to  impress 
land  with  a  trust  cannot  be  maintained,  if  the  title  is  re- 
tained by  the  government.  Sims  v.  Morrison,  92  Minn. 
341,  100  N.  W.  Rep.  88. 

Under  Rev.  Stat.  U.  S.,  §  2326  (U.  S.  Comp.  St.  1901, 
p.  1430),' state  statutes  regulating  actions  for  the  recovery 
of  realty  or  questioning  the  title  thereto,  have  no  applica- 
tion to  actions  affecting  possession  of  mining  claims,  aris- 
ing out  of  proceedings  had  in  the  U.  S.  land  office.  Lily 
Mining  Co.  v.  Kellogg,  27  Utah  in,  74  P.  518. 

Sec.  497.  Decisions  of  land  department— Conclusive- 
ness of — Effect  of  public  deeds  or  certificates. 

A  confirmation  and  exceptions  by  commissioner  of  the 
general  land  office,  acting  under  Act  Congress  c.  69,  9  Stat. 
460,  Sept.  26,  1850,  considered ;  also  laches  from  not  mov- 
ing beyond  a  general  exception  to  an  adverse  ruling  fnr  30 
years.  (Act  dealing  with  Sault  Ste  Marie  lands).  Wale 
V.  Chapman,  134  Mich.  511,  96  N.  W.  582. 
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Conclusiveness  of  decisions  of  land  department  In  th^ 
administration  of  the  public  land  system,  the  decisions  o 
the  Land  Department  should  be  disturbed  by  the  court 
only  with  caution,  and  such  decisions  are  final  as  to  ques 
tions  of  fact,  in  the  absence  of  fraud,  mistake,  or  the  like 
Sanford  v.  King  (S.  D.  1905),  103  N.  W.  Rep.  28).  Equit; 
has  jurisdiction  to  inquire  into  and  correct  mistakes,  injus 
tice  and  wrong  in  both  judicial  and  executive  action,  found 
ed  in  fraud,  mistake  or  other  special  ground  of  equity,  whei 
private  rights  are  invaded.  But  where  a  full  hearing  b; 
the  oflficers  of  the  Land  Department  has  been  granted  t 
two  parties  claiming  adverse  homestead  rights,  a  bill  i: 
equity  will  not  lie  to  reverse  their  ruling  simply  on  th 
ground  that  the  witnesses  of  the  prevailing  side  testifie 
falsely.  Estes  v.  Timmons,  12  Okl.  537,  73  P.  303.  Jordo 
V.  Smith,  12  Okl.  703,  73  P.  308.  Cagle  v.  Dunhan 
(Cal  1904),  78  Pac.  561.  Where,  in  an  action  to  re 
cover  possession  of  land,  it  appears  after  judgment  ths 
there  is  a  contest  pending  in  the  Federal  Land  Office  b< 
tween  the  same  parties  and  involving  the  validity  of  th 
convicting  homestead  filings  under  which  the  respectiv 
parties  claim  the  right  to  occupy  the  land,  the  judgmer 
should  not  be  vacated,  except  as  to  costs,  unless  the  Feder* 
authorities  finally  decide  in  favor  of  the  defendant.  Mai 
tinson  v.  Marzolf  (N.  D.  1905),  103  N.  W.  Rep.  937.  Whei 
land  is  covered  by  an  Indian  allotment  evn  though  errors 
ously  made,  it  is  within  the  power  of  the  Secretary  of  th 
Interior  to  deny  an  application  to  make  a  homestead  entr 
by  a  person  who  has  no  equities  and  the  equities  in  favc 
of  the  allottee  are  such  that  a  great  injustice  would  be  dor 
the  allotee  if  the  allotment  should  be  cancelled.  Baldivi 
v,  Keith,  13  Okl.  624,  75  P.  1124.  That  Nebraska  courl 
have  no  jurisdiction  to  determine  validity  of  homestead  ei 
tries  allowed  by  Land  Department  officers,  even  where  tl 
evidence  of  fraudulent  entries  is  very  strong,  see  Tiema 
v.  Miller  &  Leith  (Neb.  1903),  96  N.  W.  661.  And  th 
lessee  of  such  an  entrant  will  be  protected  from  disturbanc 
until  further  action  by  the  Land  Department.  Aft< 
iud^£;Tnent  by  the  Interior  department  that  a  claimant  mui 
choose  one  of  two  tracts  of  land  claimed  and  unless  sue 
choice  was  made  or  appeal  was  entered  within  sixty  day 
the  department  would  cancel  the  claim  to  one  of  the  tract 
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the  failure  to  appeal  did  not  operate  to  cancel  the  entry  at 
the  expiration  of  the  time  allowed  to  appeal,  no  election 
having  been  filed  and  the  department  having  taken  no  steps 
to  enforce  such  election  or  cancel  the  entry.  Gurney  v. 
Brown  (Colo.  1904),  TJ  Pac.  357.  Where  an  order  of  the 
Land  Department  was  to  the  effect  that  an  entry  should  be 
suspended  until  certain  directions  were  complied  with,  the 
mere  suspension  of  entry  does  not  destroy  the  force  of  the 
certificate  evidencing  such  entry  or  enable  third  parties  to 
attach  its  valdity.  Gurney  v.  Brown  (Col.  1904),  y^j  P*ac. 
357.  Where  one  enters  public  land  and  sows  a  crop  thereon 
and  files  an  application  for  homestead  which  is  not  acted 
upon,  and  subsequently  another  enters  upon  the  same  land 
and  receives  a  receiver's  receipt,  the  decision  of  the  Land 
Court  allowing  an  entry  by  such  other  is  conclusive  and 
binding  upon  the  state  courts  so  long  as  the  matter  is  pend- 
ing before  them.  Reservation  State  Bank  v.  Hoist,  17  S. 
D.  240,  95  N.  W.  931. 

A  finding  by  the  Interior  Department  that  a  lode  vein 
had  not  been  shown  to  exist  and  pass  through  conflicting 
patented  placer  ground  at  the  time  the  holder  of  the  patent 
to  the  placer  applied  for  such  patent,  does  not  constitute 
a  judgment  that  the  lode  vein  did  not  pass  through  the  con- 
flicting placer  location.  Gurney  v.  Brown  (Colo.  1904), 
n  Pac.  357. 

Deeds  or  certificates.  Where  land  has  been  sold  by  the 
state  as  second-class  tide  lands,  a  claim  by  a  subsequent 
applicant  to  purchase  a  part  thereof  that  the  deed  did  not 
include  such  part  as  were  oyster  lands,  is  a  collateral  attack 
on  the  deed  and  was  properly  rejected  by  the  Board  uf 
State  Land  Commissioners.  Welsh  v.  Colbert,  34  Wash. 
250,  75  P.  871.  Under  Oregon  Laws  of  1870,  p.  55,  §  3,  the 
certificate  of  purchase  of  Swamp  Lands  of  the  Land  Com- 
missioners is  final  as  to  the  qualifications  of  the  purcha-tr 
against  a  subsequent  grantee  of  the  land  by  the  commis- 
sioners. Miller  v.  Wattier,  44  Ore.  347,  75  P.  209.  A 
diagram  of  a  land  grant  from  the  office  of  the  Secretary  of 
the  Interior  and  certified  to  by  the  Commissioner  of  the 
peneral  Land  Office,  is  prima  facie  evidence  of  the  correct 
limits  of  the  grant.  Eeastern  Oregon  Land  Co.  v.  Andrews, 
45  Ore.  203,  77  Pac.  1 17. 
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Sec.  498.    Patents — Land  certificates  and  surveys. 

A  patent  of  the  U.  S.  is  presumptive  evidence  of  its  ju 
diction  and  that  it  was  properly  exercised.     Eastern   C 
gon  Land  Co.  v.  Anderson,  45  Ore.  203,  yj  Pac.  117. 
patent  is  a  better  legal  title  than  an  entry.     De  Lassius 
Winn,  174  Mo.  636,  74  S.  W.  635. 

Patents  issued  by  mistake  under  veteran  dona; 
certificates  for  land  already  located  for  and  appropriated 
the  public  school  funds,  held  void,  and  the  state  not  est 
ped  by  the  Land  Commissioner's  error.  Eyl  et.  al 
State  (Tex.  1905),  84  S.  .W.  607.  It  will  be  cbnclusi\ 
presumed  that  an  applicant  for  a  mining  patent  is  entil 
thereto  where  no  adverse  claim  is  filed  within  the  t; 
limited  by  Rev.  St.  U.  S.,  §  2325  (U.  S.  Comp.  St.  1901 
1429).     Lily  Min.  Co.  v.  Kellogg,  27  Utah  iii,  74  P.  1 

Title  obtained  under  patent.  A  conditional  certifi( 
under  which  land  was  located  had  been  issued  to  a  set 
and  while  he  was  still  alive,  an  administrator  was  appo 
ed  who  obtained  a  certificate  of-  unconditional  headri 
and  sold  the  same.  The  heirs  of  the  original  settler  a 
his  death  obtained  a  patent  on  the  land.  In  an  action 
the  heirs  it  was  held  that  they  had  sufficient  title  to  recc 
from  the  grantees  of  the  administrator  since  his  adminis 
tion  was  void.  Buster  v.  Warren  (Tex.  C.  C.  A.  1904) 
S.  W.  1063.  Where  a  patent  to  agricultural  lands  dech 
that  it  was  subject  to  the  right  of  a  proprietor  of  a  veil 
abstract  ore  therefrom  if  his  vein  or  lode  should  penet; 
it,  the  land  was  subject  only  to  the  rights  of  a  propria 
wliose  vein  had  its  apex  outside  the  land  patented.  Pa 
son  V.  Ogden,  141  Cal.  43,  74  P.  443. 

Collateral  attack.  In  an  action  to  quiet  title  to  land 
eluded  in  a  town  site  patent,  such  patent  cannot  be  attac 
collaterally  by  parties  locating  mining  claims  thereon  j 
sequent  to  the  entry  of  the  town  site  on  the  ground 
it  violates  the  Rev.  St.  U.  S.  2392  (U.  S.  Comp.  St.  1901 
1459),  providing  that  no  title  shall  be  acquired  under 
town  site  law  to  any  mine.  Board  of  Education  of  D< 
wood  V.  Mansfield,  17  S.  D.  72,  95  N.  W.  286. 

Title  by  estoppel.  A  title  to  public  land  in  South  Da' 
acquired  by  patent  passes  under  Civil  Code,  §  947,  su 
vision  4,  by  estoppel  from  the  patentee  to  a  prior  re< 
grantee  in  fee  simple,  even  as  against  a  subsequent  m 
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gagee  of  the   patentee.     Bernardy  v.   Colonial   and  United 
States  Mortgage  Co.,  17  S.  D.  637,  98  N.  W.  166. 

Land  covered  by  boundaries.      A  patent  of  land  to  a  cer- 
tain number  of  acres  described  by  metes  and  bounds  is  not 
void  because  it  contains    upon    measurement    more    acres 
than  are  called  for.     Goff  v.  Lowe.  (Ky.  1904),  80  S.  W. 
219.    Where  proof  of  occupancy  and  improvement  of   143 
acres  is  made,  it  will  not  support  a  patent  for  gi%  acres 
where  there  is  nothing  to  show  that  the  land  patented  is 
part  of  the  land  occupied  and  improved.     McClallahan  v. 
Marshall  (Tex.  C.  C.  A.  1904),  80  S.  W.  862.     Where  more 
land  is  conveyed  by  the  record  of  a  survey  through  a  mis- 
take of  the  county  surveyor  in  recording,  only  the  title  to 
the  land  in  fact  embraced  in    the    survey,    passes  by  the 
patent.     Bryant  v.  Kendall  (Ky.  1904),  79  S.  W.  186.  When 
one  of   the  calls  in  a  survey    was   duplicated  in  the  patent 
drawn,  thereafter  it  Was  held  that  it  must  be  presumed  that 
the  patent  was  intended  to  follow  the  survey  and  that  there- 
fore the  repetition  of  the   call    in    the   patent  is  merely  a 
clerical  error.    Witt  v.    Middleton    (Ky.  1905),  86  S.  W. 
968.    As  the  treaty  between  the  Chippewa  Nation  of  In- 
dains  and  the  United  States,  dated  March  25,  1820,  (7  Stat, 
204),  whereby  certain  named  tracts  were  reserved  for  the 
use  of  the  Indians,  from  the  land  ceded  to  the  United  States, 
operated  as  a  grant  in  fee  simple,  leaving  nothing  to  he 
done  except  to  designate  the   particular    tracts    reserved. 
(Stockton  V.  Williams,  I  Dong.  546),  a  patent  subsequently 
issued  in  pursuance  of  said  treaty  amounted  merely  to  a 
designation  of  the   reserved   tracts,   so   that   words  in  the 
patent  restricting  alienation,  were  ineffective  to  prevent  an 
acquisition  of  title  by  prescription.     Francis  v.  Francis,  136 
Mich.  288,  99  N.  W.  14. 

Rescission.  The  United  States  may  bring  a  bill  in  equity 
to  rescind  one  of  its  land  patents,  and  m  so  doing  it  is  not 
acting  in  its  capacity  as  a  sovereign,  but  as  a  litigant  bound 
by  the  same  rules  as  a  private  citizen.  The  United  States 
can  no  more  sustain  an  action  to  cancel  a  patent  than  can  a 
private  individual,  if  it  is  apparent  that  the  'United  States 
has  no  pecuniary  interest  in  the  remedy  sought  and  is  un- 
der no  obligation  to  the  party  who  will  be  benefited  to  sus- 
tain an  action  for  his  use,  or  that  there  is  no  obligatifni  on 
the  part  of  the  United  States  to  the  public.     So,  where  it 
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appeared  that  the  only  persons  to  be  benefited  by  the  a 
cellation  of  a  patent  were  town  site  occupants  who  h 
failed  to  perfect  their  title  and  where  the  patentee  has  pj 
for  the  land  as  required,  the  highest  cash  price  the  Unit 
States  could  obtain  for  it,  the  patent  will  not  be  cancel! 
although  it  was  obtained  by  fraudulent  representations  a 
bribery.  Lynch  v.  United  States,  13  Okl.  142,  73  P.  10 
Act  of  Mch.  3,  1891,  c.  561,  §  8,  26  Stat,  1099,  relative 
time  within  which  suits  to  vacate  or  annul  patents  issi 
by  the  U.  S.  shall  be  brought,  does  not  apply  to  a  s 
brought  by  the  heirs  of  one  making  an  entry  on  public  Is 
for  partition.  Holloman  v.  Bullock,  34  South.  355,  82  M 
405. 

Statutes.    Use  in  evidence  of  patents  for  mineral  lar 
isstjed  by  the  United  States,  provided  for  by  Cal.  St.  15 
Ch.  81.     Art.  15,  Ch.  99,  Sec.  245,  of  the  General  Statu 
permitting  issuance  of  patents  on  state  land,  when  ce 
ficate  is  lost,  is  amended  by  Kas.  Session  Laws  of  1905, 
483.     Sec.  8159  of  Ch.  122,  Art.  i.  Rev.  St.  1899,  is  repea 
and  a  new  section  providing  for  the  correction  of  errone 
descriptions  in  patents  of  state  lands,  enacted  by  Mo.  Lj 
of  1905,  p.  179.     Where  patents  to  public  lands  are  iss 
to  persons  who  die  before  the  dates  of  the  patents,  t 
vests  in  the  heirs  by  Neb.   Laws  of  1905,  Ch.  64. 
issue  of  patents  for  state  lands  is  provided  for  in  case  of 
death  o  fthe  original  applicant  by  Nev.  Laws  of  1903, 
99.     Sec.  385,  Art.  i,  Ch.  6,  Rev.  Political  Code  of  1903, 
lating  to  form  of  patents  for  land,  is  amended  by  S. 
Laws  of  1905,  Ch.  145.     Penalties  on  certain  patents 
remitted  by  Tex.  Laws  of  1905,  Ch.  93. 

Certificates.    Questions  of  pleading  and  practice  in  a 
to  cancel  a  certificate  to   state   land    discussed.     Shaq 
Salisbury,  144  Cal.  721,  78  Pac.  282.     Land  certificates 
sued  to  a  married  woman  are  choses  in  action  which  n 
he  reduced  to  possession  in  common  law  states  and  the 
of  the  wife's  certificates  by  a  husband  is  a  reduction  to  ] 
session.     Ward  v.  Cameron,  97  Tex.  466,  80  S.  W.  69, 
dt  r  U.  S.  Comp.  St.  1901,  pp.  1598-1601,  title  to  lands  wl 
have  revested  in  the  U.  S.  and  have  been  transferred  ag 
passes  on  the  issue  of  the  certificate  to  the  purchaser. 
&  Williams  Investment  Co.  v.  Pugh,  34  South.  377,  137  - 
346.     Section  2291,  Rev.  St.  U.  S.,  directing  that,  in  cas 
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the  death  of  the  person  making  an  entry  on  public  land,  the 
certificate  shall  issue  to  the  heirs  or  devisees,  and  section 
2292,  providing  that  in  case  of  the  death  of  both  father  and 
mother,  leaving  an  infant  child  or  children  under  twenty- 
one  years  of  age,  the  right  and  fee  shall  inure  to  the  benefit 
of  such  infant,  are  not  in  conflict,  and  section  2292  is  in- 
tended to  give  to  the  minors  exclusively  only  when  there 
are  no  other  heirs.  Holloman  v.  Bullock,  34  South.  355, 
82  Miss.  405. 

Surveys.  State  surveys  may  be  admitted  to  control  the 
United  States  plat  of  a  township.  Miller  v.  Grumsby,  141 
Cal.  441,  75  P.  48.  Lack  of  contiguity  in  surveys  is  an  ir- 
regularity of  which  only  the  State  may  take  advantage. 
The  owner  may  adopt  the  surveyor's  location  and  ratify 
all  the  proceedings  leading  to  the  acquisition  of  the  .land, 
and  his  omission  to  apply  in  writing  for  the  land  which  the 
certificate  describes,  or  to  make  written  entry  thereof,  will 
not  invalidate  the  surveyor's  location.  Though  a  surveyoi 
of  public  lands  fails  to  conform  in  his  surveys  to  the  de- 
scription of  the  respective  parcels  which  the  various  entries 
and  application  contain,  yet  this  will  be  treated  as  a  mere 
irregularity,  and  the  proceedings  as  a  whole  valid,  if  in  the 
surveys  the  aggregate  body  of  lands  separately  described 
be  substantially  covered.  Eyl  et.  al.  v.  State  (Tex.  1905), 
84  S.  W.  607,  (Tex.  Civ.  App).  It  was  held  "that  the  ac- 
tual location"  made  by  government  surveyors  "controls  in- 
dependent of  the  field  notes,  if  that  location  is  determined 
by  other  convincing  testimony  to  differ  from  the  one  indi- 
cated in  the  field  notes."  Thayer  v.  Spokane  County,  36 
Wash.  63,  78  Pac.  200. 

Priorities.  A  prior  deed  by  a  state  of  public  lands  will 
have  priority  over  a  subsequent  deed  reciting  that  a  patent 
certificate  had  been  granted  for  the  lands,  and  that  the 
auditor  makes  the  conveyance,  the  purchase  price  being 
fully  paid;  the  presumption  being  that  the  grantee  under 
the  prior  deed  was  the  original  purchaser,  and  in  return 
therefor  surrendered  a  certificate  prior  to  the  other,  or  a 
valid  assignment  of  such  a  prior  certificate.  Boynton  et. 
al.  v.  Ashabranner,  Ark.  88  S.  W.  567.     An  appli- 

cation for  the  purchase  of  public  lands  filed  a  few  hours  be- 
fore the  expiration  of  a  lease  thereof  and  received  by  the 
Commissioner  of  the  General  Land  Office  after  the  expira- 
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tion,  must  be  accepted  provided  no  rights  have  interven 
between  the  time  of  the  filing  and  the  receipt  of  the  app 
cation  by  the  Commissioner.  Patterson  v.  Terrell,  96  T( 
509,  74  S.  W.  19. 

Sec.  499.    Miscellaneous  statutes  construed. 

Ariz.  Rev.  Stat.  1901,  par.  3525,  possession  of  land  v 
der  United  States  Laws  protected — construed.  Howard 
Perrin  (Ariz.  1904),  76  P.  460.  The  granting  of  unappi 
priated  land  is  provided  for  by  Pa.  Laws  of  1905,  No.  1 
Pasch  Dig.,  Art.  4150  and  4178,  providing  for  grants  of  la 
to  persons  arriving  after  Texas  independence  and  befc 
1837,  construed.  Buster  v.  Warren  (Tex.  C.  C.  A.  I90i 
80  S.  W.  1063.  Texas  Statutes  as  to  the  sale  of  pub 
lands  construed.  Jeuncke  v.  Terrell,  98  Tex.  237,  82  S.  ^ 
1025.  Texas  Revised  Statutes  1895,  article  4218  r  and 
with  regard  to  public  lands,  construed.  Sanford  v.  Terr 
(Tex.  1905),  87  S.  W.  655.  Rev.  St.  1879,  Art.  4276,  is  su 
ciently  complied  with  when  the  draftsman,  according  to  t 
Land  Office  custom,  adopts  the  surveyor's  designation 
surveys  and  their  numeration,  taken  from  his  field  not 
Eyl  et.  al.  v.  State  (Tex.  1905),  84  S.  W.  507.  Under  T< 
Acts  1897,  p.  186,  §  127,  authorizing  the  sale  of  leased  lar 
with  the  consent  of  the  lessee,  the  action  of  the  State  La 
Commissioner  in  selling  the  property,  his  continued  r« 
ognition  of  the  sale,  and  the  fact  of  the  grantee's  remain! 
in  undisputed  possession,  are  held  to  raise  the  presumpti 
that  the  lessee's  consent  to  the  sale  was  in  fact  obtain 
Jones  V.  Wright  (Tex.  1905),  84  S.  W.  1053.  26  U. 
Statues  748,  which  granted  the  State  of  Montana  la 
formerly  occupied  as  a  military  reseravtion,  constru 
Story  V.  Woolverton,  31  Mont.  346,  78  Pac.  589.  A 
Cong.  July  s,  1884,  c  214,  23  Stat.  103 ;  March  3,  1893, 
200,  27  Stat.  555;  Aug.  23,  1894,  c.  314;  28  Stat.  491,  c< 
strued  and  applied — respective  rights  of  the  state  and  s 
tiers  in  Fort  Randall  military  reservation.  State  v.  T; 
ner  (Neb.  1905),  102  N.  W.  Rep.  235.  For  a  discussion 
the  control  of  the  so-called  "saline  lands"  granted  to  1 
State  of  Nebraska  by  §  11  of  the  Act  of  Congress  known 
the  "Enabling  Act,"  see  McMurtry  v.  Engelhardt  (N 
T904),  98  N.  W.  Rep.  40.  Section  2477,  Rev.  St.  U.  S., 
C.  Comp.  St.  1901,  p.  1567,  construed  and  applied.    To^ 
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of  Rolling  V.  Emich,  1222  Wis.  134,  199  N.  W.  464.  Act 
Cong.  Feb.  11,  1847  (9  Stat.  125,  c.  8),  relating  to  grants  of 
land  to  officers  in  the  Mexican  War,  construed.  Johnson 
V.  Fluetsch,  176  Mo.  452,  75  S.  W.  Rep.  1005.  Kentucky 
Acts  1834-35,  p.  160,  c.  723,  a  special  act  for  the  benefit  of 
the  heirs  of  John  and  George  Graham,  patentees  of  land, 
construed.  Graham  s  Heirs  v.  Kitchen  (Ky.  1904),  80  S. 
W.464. 


QUIETING  TITLE 

As  to  quieting  title  under  tax  sale  see  post.  §  645. 

Sec.  500.     Interest  or  possession  by  plaintiff  required. 

The  owner  of  a  note  secured  by  a  trust  deed  has  such 
an  interest  in  the  property  as  will  entitle  him  to  maintain 
an  action  to  quiet  title  as  against  persons  claiming  ad- 
versely to  the  trust  deed,  under  S.  D.  Code  Civ.  Proc,  § 
675.    Battelle  v.  Wolven  (S.  D.  1905),  102  N.  W.  Rep.  297. 

Proof  that,  at  the  time  the  bill  was  filed,  complainant 
was  in  the  possession  of '  the  property,  claiming  in  good 
faith  to  be  the  owner  thereof,  under  a  deed  conveying  the 
same  to  him,  is  sufficient  proof  of  title  where  the  only  cloud 
which  complainant  seeks  to  remove  is  a  tax  deed.  Glos  v. 
Gleason,  209  111.  70  N.  E.  Rep.  1045.  Under  a  bill  to 
remove  a  cloud  on  title  in  order  to  constitute  actual  posses- 
sion, there  must  be  such  an  appropriation  of  the  land  to  the 
individual  as  will  apprise  the  community  in  the  vicinity  that 
the  land  is  in  the  exclusive  use  and  enjoyment  of  such  per- 
son. The  court  said :  "Neither  the  fact  that  the  chickens  of 
the  tenant  ran  over  the  block  in  which  these  lots  were  lo- 
cated in  the  spring  and  summer  of  1904,  nor  the  fact  that 
when  he  took  his  lease,  he  intended  to  construct  a  fence 
around  the  lots,  or  to  make  a  garden  theron,  nor  the  fact  that 
in  the  summer  of  1904,  he  cleared,  by  cutting  off  the  bush 
thereon,  a  space  10  feet  square,  apprised  the  community  that 
appellee  was  in  possession  of  the  ground  on  Dec.  9,  1903." 
Glos.  V.  Archer,  214  111.  74,  73  N.  E.  Rep.  382.  The  doctrine 
of  Spithill  V.  Jones,  3  Wash.  290,  28  Pac.  531,  that  possesion 
in  the  plaintiff  must  be  shown  in  an  action  to  quiet  title, 
will  not  be  extended,  and  the  point  that  possession  was  not 
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shown  in  the  plaintiff  cannot  be  raised  for  the  first  tim 
appeal.  McKinley  v.  Morgan  (Wash.  1905),  79  Pac 
Kentucky  Statute  1903,  Section  4704,  which  provides 
one  having  "botfi  the  legal  title  and  possession  of  la 
may  bring  a  bill  to  quiet  title  therein,  construed.  Noh 
Hall  (Ky.  1904),  82  S.  W.  418.  Under  the  Kentucky  ! 
ute  (1903,  §  11),  the  plaintff  in  a  suit  to  quiet  title  1 
have  both  the  legal  title  and  possession  of  the  land  in 
troversy.  Chenaullt  v.  Eastern  Kentucky  Timber  &  I 
her  Co.  ^Ky.  1904),  83  S.  W.  552.  It  is  held  that  a  pe 
may  bring  suit  to  redeem  from  a  tax  sale  and  to  hav< 
title  quieted,  although  he  is  himself  in  possession,  as  i 
action  at  law  to  recover  possession  he  would  be  concl 
hy  the  tax  sale.  Dolan  v.  Jones  (Wash.  1905),  79  Pac. 
*Tn  suits  to  quiet  title  the  plaintiff  is  not  entitled  to  rec 
unless  he  be  in  possession,  or  his  title  be  equitable,  or 
ing  the  legal  title,  the  land  be  wild  and  unoccupied." 
C,  J.,  dissented.  St.  Louis  Refrigerator  &  Wooden  C 
Co.  V.  Thornton  (Ark.  1905),  86  S.  W.  833.  One  who 
actual  possession  of  land,  claming  to  be  the  owner  in  fc 
virtue  of  a  certain  deed  and  a  judgment  in  ejectment, 
maintain  an  action  to  quiet  titlp  against  persons  whc 
wthout  even  color  of  ttle,  as  such  possession  is  suffi- 
evidence  of  title  as  against  such  persons,  even  thoug 
fails  to  prove  title  deraigned  from  a  paramount  so 
Weeks  v.  Cranmer  (S.  D.  1904),  loi  N.  W.  Rep.  32 
versing,  on  rehearing,  decision  reported  in  95  N.  W. 
875,  but  as  to  one  defendant  only. 

A  bill  to  remove  a  cloud  on  a  title  cannot  be  maint: 
hy  one  having  simply  an  executory  contract  for  a  cor 
ance  and  having  no  possession,  actual  or  construe 
Smith  V.  Gordon,  34  South.  838,  136  Ala.  495.  Comp 
to  quiet  title  brought  under  Laws  of  1901,  Ch.  5,  p.  9,  b] 
who  was  grantee  under  deed  of  one  who  has  not  bet 
possession  or  taken  rent  for  the  perod  of  one  year  the 
ai^ainst  one  holding  adversely  under  color  of  title,  mui 
ilismissed,  since  the  grant,  while  good  as  between  gn 
and  grantee,  and  third  persons\  is  void  as  against  th( 
verse  possessor.  Schueller  v.  Plankinton  et.  al.,  12  N. 
561,  98  N.  W.  77, 

It  was  held  that  a  deficient  muniment  of  title  to 
cannot  be  supplemented  by  recording  a  complainant's 
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davit  A  suit  to  remove  a  cloud  on  title  is  in  its  nature  one  for 
slander  of  title  and  cannot  be  sustained  without  proof  of 
possession.  Patterson  v.  Landru,  112  La.  1069,  36  South. 
857.  Where  a  bill  in  equity  contained  "neither  allegation 
nor  proof  of  possession  in  the  complainants"  and  "the  aver- 
ments of  the  bill,  taken  as  true,  show  the  deed  assailed  to 
be  absolutely  void,"  it  was  held  that  "the  bill  cannot  be 
considered  one  to  remove  cloud  from  title"  and  is  "wanting 
in  equity."  Boddie  v.  Bush,  136  Ala.  560,  33  South.  826. 
A  bill  to  remove  a  cloud  on  title  must  allege  that  the 
complainant  is  not  only  the  owner,  but  in  possession,  unless 
the  land  is  wild  and  unoccupied.  Before  Chapter  4739, 
Florida  Acts  1899,  an  instrument  void  upon  its  face  or  of 
such  a  character  that  the  party  claiming  thereunder  must 
necessarily  offer  evidence  that  would  show  its  invalidity  did 
not  constitute  such  a  cloud  upon  title  as  equity  would  re- 
move. Simmgns  v.  Carlton  (Fla.  1902),  33  South.  408. 
Equity  has  no  jurisdicton  to  remove  a  cloud  on  title  to  land 
unless  the  plaintiff  is  in  actual  possession.  Sansom  v. 
Blankenship,  53  W.  Va.  411,  44  S.  E.  408. 

Sec.  501.     What  constitutes  a  cloud. 

Section  3570,  Virginia  Code  of  1887,  construed,  requir- 
ing the  docketing  of  a  judgment  in  order  to  constitute  a  lien 
on  real  estate  as  against  a  bona  fide  purchaser,  construed 
and  it  was  held  that  an  undocketed  judgment  depending 
for  its  value  as  against  purchasers  from  the  debtor  upon 
the  question  of  notice  constituted  a  cloud  on  title  which 
equity  would  order  removed.  Wicks  v.  Scull,  102  Va.  290, 
46  S.  E.  297. 

The  mere  fact  that  an  ordinance  providing  for  the  en- 
largement of  a  park  system  has  been  passed,  without  any 
attempt  to  condemn  the  lands,  will  not  interfere  with  their 
use,  improvements  or  disposition  even  if  the  ordinance  is 
apparently  legal  and  valid,  and  therefore  does  not  constitute 
a  cloud  on  the  title.  The  court  said :  "A  cloud  on  title  is 
an  outstanding  claim  or  incumbrance,  which,  if  valid,  would 
affect  or  impair  the  title  of  the  owner,  and  which  appears 
on  its  face  to  have  that  effect,  but  which  can  be  shown  by 
extrinsic  evidence  to  be  invalid.  *  *  *  Where  the  title 
claimed  is  invalid  on  its  face,  so  that  it  can  never  be  suc- 
cessfully maintained,  it  can  never  amount  to  a  cloud."  Roby 
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\\  South  Park  Commrs.,  ^15  111.  200,  74  N.  E.  Rep.  i: 
Contract  Where  the  purchaser  of  land,  after  receivi 
the  deed  from  the  vendor  but  before  recording  the  san 
discovered  that  the  land  was  not  of  the  quality  represent* 
and  returned  the  deed  with  a  view  to  rescinding  the  wh( 
transaction,  an  action  to  quiet  the  title  may  be  maintain 
by  the  purchaser,  after  the  vendor  has  refused  to  resci 
and  has,  in  an  action  to  recover  damages  for  the  false  r€ 
resentation,  disclaimed  all  interest  in  the  land.  Everett 
Stokes  (S.  D.  1905),  103  N.  W.  Rep.  20.  Where  the  cc 
tract  vendor  of  land  wrongfully  sells  such  land  to  a  thi 
party,  and  the  contract  vendee  later  refuses  to  purchase  t 
land  from  the  third  party  on  the  terms  of  the  original  cc 
tract,  such  contract  vendee  is  conclusively  presumed 
have  elected  to  pursue  against  the  contract  vendor  simj 
an  action  for  damages  for  the  breach ;  and  the  third  party 
entitled  to  have  a  record  of  the  original  con4:ract  remov( 
as  a  cloud  upon  his  title.  Meyers  v.  Markham,  90  Mil 
230*  96  N.  W.  787,  reversing,  on  rehearing,  opinion  in  96 
W.  335.  In  an  action  to  quiet  title  the  court  will  set  asi 
a  judgment  obtained  by  fraud  in  an  action,  of  which  no  1 
ttce  was  received  and  to  which  no  defense  was  made.  P 
sons  v.  Weis,  144  Cal.  410,  77  P.  1007.  Where  the  stati 
permits  one  in  possession  of  real  estate  to  maintain  a  ci 
act4on  against  any  person  claiming  an  interest  in  the  pn 
erty,  he  may  maintain  such  suit  to  remove  the  cloud  o 
notice  of  lis  pendens  without  awaiting  the  determinat: 
of  the  suit  in  which  the  notice  of  lis  pendens  was  fil 
King  V.  Branscheid,  32  Wash.  634,  73  P.  668. 

It  was  held  that  equity  will  declare  void,  as  a  cloud 
title,  a  tax  deed  where  the  irregularity  is  not  apparent  up 
its  face  and  will  not  necessarily  appear  from  the  evidei 
the  tax-title  holder  must  offer  to  prove  title.  Hughey 
Winborne  (Fla.  1902),  33  South.  249. 

Where  the  instrument  or  alleged  cloud  is  void  upon 
face  or  where  the  party  claming  under  it,  in  order  to 
force  it,  must  necessarily  offer  evidence  which  will  sh 
its  invalidity,  it  does  not  cast  a  cloud  upon  the  title.  1 
where  a  contract  of  sale  of  land  does  not  show  that  it  \ 
executed  without  authority  and  is  not  void  upon  its  fa 
and  where  persons  attempting  to  enforce  it  would  not  n 
essarily  have  to  produce  evidence  showing  want  of  auth 
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ity  to  execute,  the  instrument  would  be  a  serious  injury  to 
the  owner's  title,  depreciating  its  market  value  and  interfer- 
ing y^ith  its  sale  and  transfer,  and  equity  jurisdiction  is 
rightly  exercised  to  remove  the  cloud.  Kesner  v.  Miesch, 
204  111.  320,  68  N.  E.  Rep.  405. 

A  bill  to  remove  a  cloud  on  title  where  the  cloud  con- 
sists of  a  conditional  agreement  to  convey  land  to  com- 
plainant, which  condition  has  not  been  wholly  performed, 
does  not  involve  a  freehold.  Payne  v.  White,  207  111.  562, 
69  N.  E.  Rep.  856. 

Sec.  502.     Actions. 

In  equity.  Under  the  Kentucky  statute  (1903,  §  11),  a 
suit  to  quiet  title  is  properly  brought  in  equity,  although 
the  issues  made  are  legal.  Chenault  v.  Eastern  Kentucky 
Timber  &  Lumber  Co.  (Ky.  1904),  83  S.  W.  552.  When 
the  plaintiff  brought  a  bill  in  equity  to  enjoin  a  sale  of  land 
by  an  administrator  to  pay  a  claim  alleged  to  be. fictitious, 
and  certain  third  parties  were  admitted  to  defend  the  suit 
claiming  an  assignment  from  the  administrator,  it  was  held 
that  equity  having  rightfully  assumed  jurisdiction,  will  in- 
cidentally quiet  the  third  parties'  title.  Norman  v.  Pugh 
(Ark.  I905),86S.  W.  834. 

.  By  state.  In  an  action  by  the  state  to  quiet  title,  ad- 
vantage may  be  taken  of  imperfections  in  the  tax-title  un- 
der which  the  defendant  claims,  although  such  imperfec- 
tions were  due  to  the  failure  of  the  state's  officers  to  con- 
duct the  proceedings  for  assessing,  levying,  and  collecting 
the  tax  in  a  proper  manner.  State  v.  Coughran  (S.  D. 
^905),  103  N.  W.' Rep.  31. 

Sec.  503.    Complaint — Defeiices — ^Evidence — Practice. 

Complaint.  A  complainant  in  a  bill  to  remove  a  cloud  on 
his  title  is  not  bound  to  show  a  perfect  title  as  against  all  the 
world,  but  merely  a  title  in  himself  superior  to  the  alleged 
cloud.  South  Chicago  Brewing  Co.  v.  Taylor,  205  111.  132, 
68  N.  E.  Rep.  732.  A  complaint  to  quiet  title  must  aver  and 
show  that  title  is  in  the  complainant  and  also  must  aver  that 
the  party  against  whom  the  complaint  is  made  claims  an  in- 
terest adverse  to  the  complainant's  title  or  that  his  claim  is 
unfounded  and  is  a  cloud  upon  the  complainant's  title.  Indiana 
Natural  Gas  &  Oil  Co.  v.  Sexton,  31  Ind.  App.  575,  68  N.  E. 
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Rep.  692.  A  bill  to  quiet  title  which  alleges  facts  constitute 
a  perfect  title  in  the  complainant,  and  which  also  alleges  tl 
the  defendant  does  not  acknowledge  complainant's  title  1 
maintains  that  he  (defendant)  has  title  and  refuses  to  mak 
disclaimer  or  quit  claim,  and  thereby  makes  it  impossible 
sell  the  land  at  a  fair  price,  is  good  on  demurrer.  Flint  Lz 
Co.  V.  Fochtman  (Mich.  1905),  103  N.  W.  Rep.  813.  Allei 
lions 'that  respondents  have  executed  a  trust  deed  convey 
the  land  described  in  the  bills ;  that  default  having  been  mad< 
payment  of  the  debt  the  trust  deed  has  been  foreclosed  and 
land  bought  at  the  sale  by  one  complainant  and  leased  to 
other,  held  insufficient  as  a  derangement  of  title  required 
Rev.  Code  1892,  §  501.  Jackson  et.  al  v.  Port  Gibson  Bank 
al.,  Miss.,  38  So.  35. 

Defenses  to  an  action  to  quiet  title.  Jones  v.  Herrick, 
Wash.  434,  yy  P.  798.  If  an  action  to  quiet  title  is  brou 
against  a  husband  and  wife,  the  wife  may  defend  her  inchc 
interest  in  the  nature  of  dower,  provided  by  Minn.  Gen. 
1894,  §  4471,  even  though  the  husband  disclaims  any  intei 
in  the  land.  Minneapolis  &  St.  L.  R.  Co.  v.  Lund,  91  Mi 
45>  97  N.  W.  Rep.  451.  Under  California  Code  Civ.  Proc 
contract  to  dig  a  well  cannot  be  pleaded  as  a  counter  clain: 
an  action  to  quiet  title  to  land.  Meyer  v.  Quigle,  140  ( 
495,  74  P.  40.  Under  Mills  Ann.  Code,  c.  22,  a  defendai 
answer  in  an  action  to  quiet  title  is  sufficient  if  it  alleges 
substance  that  he  is  the  owner  and  entitled  to  possess 
which  is  wrongfully  withheld  from  him  by  the  plaintiff.  I 
Croskey  v.  Mills,  32  Colo.  271,  75  P.  910.  In  an  action  to  qi 
title,  the  disposition  which  the  plaintiff  has  determined 
agreed  to  make  of  the  land  is  immaterial,  unless  such  disp 
ition  is  a  matter  of  record  or  in  some  way  affects  the  defe 
ant.  State  v.  Coughran  (S.  D.  1905),  103  N.  W.  Rep.  31. 
an  action  to  quiet  the  plaintiff's  title  against  the  appar 
heir  of  two  mortgages  upon  the  real  estate  in  questi 
given  by  plaintiff's  grantor  to  the  defendant  asso( 
tion,  plaintiff  pleaded  that  she  assumed  and  agr 
to  pay  one  of  said  mortgages.  Held:  The  plain 
cannot  have  the  property  relieved  without  paying 
offering  to  pay  the  consideration  she  agreed  to  pay  for 
property,  that  is,  the  mortgage  debt  which  she  assumed  '< 
agreed  to  pay  as  a  part  of  the  purchase  price.  McGregor 
Eastern  Building  &  Loan  Ass'n.  (Neb.  1904),  99  N.  W.  5 
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Laches.  A  man  who  began  suit  to  remove  a  cloud  on 
tide  within  six  months  of  receiving  his  deed  was  held  not 
barred  by  laches.  Bland  v.  Cathcart,  187  Mo.  108,  86  S.  W. 
167. 

Practice.  For  matters  of  practice  in  an  action  to  quiet 
title  see  City  of  Port  Townsend  v.  Lewis,  34  Wash.  413,  75 
P.  982.  The  right  to  have  a  suit  to  quiet  title  transferred  to  the 
ordinary  docket  for  the  trial  of  an  issue  by  jury  under  Ken- 
tucky Code  (Code  Civil  Proc.,  Sect.  12)  may  be  lost  by  laches. 
Chenault  v.  Eastern  Kentucky  Timber  &  Lumber  Co.  (Ky, 
1904),  83  S.  W.  552. 

An  action  to  remove  a  cloud  on  title  is  not  an  action  for 
the  recovery  of  real  property,  hence  no  defence  bond  is  re- 
quired to  be  filed  in  such  action,  under  N.  C.  Code,  §  237. 
Under  Code,  §  237,  the  time  for  filing  of  the  defence  bond  re- 
quired in  action  for  the  recovery  of  real  property,  may  be  ex- 
tended by  the  court.  Tennessee  River  Land  &  Timber  Co.  ^v. 
Butler  et.  al.,  134  N.  C.  50,  45  S.  E.  956.  A  proceeding  to  re- 
move a  cloud  from  plaintiff's  title  (tax  deed  invalid  after  re- 
demption) brought  under  Act  1893,  p.  37  c.  6,  not  being  an 
"action  for  the  recovery  of  real  property  sold  for  non-payment 
of  taxes"  is  not  barred  by  the  3  years'  limitation  imposed  by 
the  revenue  law.  A  complainant  in  a  proceeding  to  set  aside 
a  tax  deed  as  a  cloud  on  the  title  need  not  allege  that  the  taxes 
on  the  land  have  been  paid ;  title  at  time  of  sale  must,  however, 
be  averred  as  well  as  the  payment  of  taxes  due  up  to  the  time 
of  the  sale.  Beck  v.  Meroney  et.  al.  (N.  C.  1904),  47  S.  E. 
613. 

Evidence  necessary.  In  cases  to  remove  clouds  from  titles 
the  complainant's  title  may  be  sufficiently  proved  by  establish- 
ing a  prima  facie  case  of  ownership  in  fee,  but  to  entitle  him  to 
a  decree  declaring  the  apparent  title  held  by  defendant  to  be 
invalid,  and  to  have  the  same  cancelled,  the  complainant  must 
allege  and  prove  the  defendant's  claim  of  title  is  but  a  mere 
cloud.  Glos  V.  Kingman  &  Co.,  207  111.  26,  69  N.  E.  Rep.  632. 
It  was  held  that  "an  action  to  determine  the  right  to  about 
seven  acres  of  mining  ground"  was  "in  the  nature  of  a  suit 
to  quiet  title,  and  in  such  a  case  the  plaintiffs  must  obtain 
judgment  upon  the  strength  of  their  own  title,  and  if  it  be 
shown  that  they  have  no  title,  it  becomes  immaterial  to  inquire 
into  defendant's  rights."  When  a  fire  had  swept  over  the 
county  destroying  the  old  monuments  and  making  a  conflict 
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of  evidence  as  to  locations,  it  was  held  that  the  decision  oi 
trial  court  would  not  be  disturbed  on  appeal.  Schrode 
Aden  Gold  Min.  Co.,  144  Cal.  628,  78  Pac.  20.  In  Iowa, 
plaintiff,  in  an  action  to  quiet  title,  is  not  obliged  to  rec 
on  the  strength  of  his  own  title;  it  is  enough  if  he  estal 
his  own  title  as  devised  from  the  common  source  under  w 
both  parties  claim.  English  v.  Otis  (la.  1904),  loi  N. 
Rep.  293.  In  a  suit  to  quiet  title  an  objection  to  an  execi 
sale  of  land  on  the  ground  that  it  was  a  homestead  is  n 
collateral  attack  on  the  judgment  confirming  the  sale.  L 
V.  Manerman,  35  Wash,  156,  76  P.  737.  In  a  New  Jc 
statutory  action  to  quiet  title  (3  Gen.  St.,  p.  3486,  Ac 
March  2, 1870)  where  the  complainants  are  in  peaceable 
session  of  the  premises,  they  are  not  required  to  esta 
their  title  until  defendant  has  made  out  a  prima  facie  caj 
adverse  interest  or  title.  Ward  et.  al  v.  Tallman  et.  al.,  6 
J.  Eq.  310,  55  Atl.  225.  The  proof  as  to  the  removal  of  a  c 
upon  title  in  partition  proceedings  is  no  different  from  ' 
it  is  in  a  suit  to  remove  a  cloud  only,  viz.,  the  parties  alle 
its  invalidity  must  prove  it.  Glos  v.  Carlin,  207  111.  19: 
N.  E.  Rep.  928.  Where  in  an  action  to  quiet  title  the  dei 
ant  claims  possession  and  title  in  fee,  a  deed  to  the  plain 
grantor  is  inadmissible  since  both  parties  did  not  claim  f n 
common  source,  and  it  is  incumbent  upon  the  plaintii 
shows  that  he  deraigns  title  from  the  United  States.  W 
v.  Crannier,  17  S.  D.  173,  95  N.  W.  875.  In  an  actic 
quiet  title  to  a  spring  on  public  lands  evidence  considered 
held  to  sustain  the  plaintiff's  claim  of  prior  appropria 
Orient  Min.  Co.  v.  Freckleton,  27  Utah  125,  74  P.  652. 

Sec.  504.    Judgment. 

A  judgment  in  an  action  to  quiet  title  is  inadmissible 
subsequent  action  to  quiet  title  to  the  same  land,  hto 
against  the  plaintiff  in  the  former  action  by  one  who 
neither  a  party  of  record  in  that  action  nor  a  privy  to  st 
party.    State  v.  Coughran  (S.  D.  1905),  103  N.  W.  Rep 

A  petition  to  open  a  judgment  in  a  suit  to  quiet 
which  was  rendered  after  service  by  publication  only  ma 
made  by  a  party  to  the  original  judgment  or  one  to  whor 
interest  has  been  conveyed.  Brown  v.  Marsey,  13  Ok. 
76  P.  226. 
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Sec.  505.    Statutes  regulating  proceedings. 

Alabama  Code  1896,  811  and  c.  16,  Art.  13,  as  to  suits 
to  quiet  title  construed.  Collier  v.  Alexander,  138  Ala.  245, 
36  So.  367.  California  Code  Civ.  Proc.,  section  542,  subd. 
I  and  412,  with  regard  to  suits  "to  quiet  title  against  non- 
residents construed.  Johnson  v.  Miner,  144  Cal.  785,  78  Pac. 
240.  Practice  in  proceedings  to  remove  clouds  upon  titles  to 
real  estate  is  regulated  by  Ga.  Laws  of  1905,  No.  105.  Louis- 
iana Statutes  as  to  suits  to  quiet  tax  title  and  the  statutes  of 
limitations  pertaining  thereto  construed.  Ashley  Co.  v.Brad- 
ford,  109  La.  641,  33  So.  634.  The  proceedings  in  suits  in 
equity  to  quiet  title  are  prescribed  by  Md.  Acts  of  1903,  Ch. 
149.  Mississippi  Laws  1888,  p.  40,  c.  23,  relative  to  quieting 
title  to  land  in  the  Yazoo  Delta  construed.  Means  v.  Haley, 
84  Miss.  550,  36  So.  257.  Section  650,  Revised  Statutes  of 
Missouri  for  1899,  supplements  the  old  equitable  remedy  of 
removing  cloud  on  title  and  is  now  comprehensive  in  scope. 
Under  it  the  plaintiff  is  not  required  to  make  out  a  title  against 
all  the  world  but  only  as  against  the  defendant  as  there  is  no 
proceeding  in  rem.  Graton  v.  Holliday  Klotz  Land  &  Lumber 
Co.,  189  Mo.  322,  87  S.  W.  37.  Montana  Code  Civ.  Proc, 
13 10,  as  to  suits  to  quiet  title  construed.  Pollock  Mining  & 
Mill  Co.  V.  Davenport,  31  Mont.  452,  78  Pac.  768.  Section 
4010,  Comp.  Laws  New  Mexico  1897,  with  regard  to  an  action 
to  quiet  title  and  enjoin  waste  on  land  construed.  Marquez 
V.  Maxwell  Land  Grant  Co.  (New  Mexico  1904),  78  Pac.  40. 
The  title  of  real  estate  previously  held  by  corporations  not 
autliorized  to  hold  it  is  quieted  by  Pa.  Laws  of  1905,  No.  5. 
Pa^.  Act  June  10,  1893  (P.  L.  415)  providing  for  petition  to 
quiet  title  construed.  Titus  v.  Bindley,  210  Pa.  121,  59  Atl. 
694.  The  determination  of  adverse  claims  to  real  estate  and 
quieting  title  thereto  are  provided  for  by  S.  D.  Acts  of  1903, 
Ch.  194.  Ch.  194,  p.  255,  S.  D.  Laws  1903,  merely  affords 
a  cumulative  remedy  for  quieting  title  and  does  not  prevent 
the  maintaining  of  an  action  under  Ch.  29,  Rev.  Code  Civ. 
Proc.  1903,  and  a  complaint  stating  facts  sufficient  to  constitute 
a  cause  of  action  under  the  earlier  statute  is  good,  although 
the  summons  follows  the  form  provided  in  the  later  statute. 
Buckham  v.  Hoover  (S.  D.  1904),  loi  N.  W.  Rep.  28.  The 
titles  to  certain  lands,  granted  by  the  state  to  railroad  com- 
panies and  other  corporations,  are  quieted  by  Tex.  Laws  of 
1903,  Ch.  98. 


REAL  ACTION 

Sec.  506.     In  what   actions   title  to  real  estate  is  in 

volved. 

An  action  to  collect  back  taxes  does  not  involve  the  titb 
to  the  real  estate  within  the  meaning  of  the  Missouri  Consti 
tiition  (Sec.  12,  Art.  6)  which  is  requisite  to  confer  appellat 
jurisdiction  upon  the  Supreme  Court.  State  v.  Elliott,  i8< 
Mo,  655,  79  S.  W.  696.  The  title  to  land  is  not  involved  s< 
as  to  give  appellate  jurisdiction  where  it  appeared  that  01 
motion  by  the  plaintiff  the  lien  created  by  levy  of  attachmen 
had  been  waived.  Rhodes  v.  Frankfort  Chair  Co.  (Ky.  1904) 
79  S.  W.  768.  In  North  Carolina  where  by  statute  (Code  o 
1^8^'  §§  836,  838)  in  actions  involving  the  title' to  real  estati 
the  defendant  may  set  this  fact  up  in  his  answer  whereupoi 
the  case  must  be  dismissed  but  the  plaintiff  may  appeal  to  th 
superior  court  where  the  defendant  may  not  deny  the  juris 
diction  of  the  court  by  an  answer  contradicting  his  answe 
in  the  justice's  court  it  was  held  that  the  superior  court  erre< 
in  dismissing  a  case  on  the  answer  only  without  a  hearing 
Pasterfield  v.  Sawyer,  132  N.  C.  258,  43  S.  E.  799.  The  titl 
to  real  estate  was  held  not  to  be  involved  so  as  to  confer  ap 
pelkite  jurisdiction  in  an  action  to  have  a  deed  of  trust  can 
celled  on  the  ground  that  the  debt  secured  had  been  paic 
Christopher  v.  People's  Home  &  Savings  Ass'n.,  180  Mo.  56? 
79  S*  W.  899.  This  case  was  held  not  to  involve  the  title 't 
real  estate  as  required  by  the  Missouri  Statute  (St.  1899, 
564).    State  v.  Bearing,  180  Mo.  53,  79  S.  W.  454. 


Sec.  507.    Former  adjudication — EfFect  of. 

The  two-year  bar  to  a  second  action  for  the  recovery  c 
real  property  under  Civ.  Code,  §  98,  subd.  2,  Par.  2,  begins  t 
run  in  a  case  where  an  appeal  from  an  order  of  non-suit  ha 
been  dismissed  or  abandoned  from  the  time  of  the  order  c 
the  non-suit,  not  from  the  .date  of  dismissal  of  appeal.  Ricl- 
ardson  et.  al  v.  Riley  et.  al.,  67  S.  C.  53,  45  S.  E.  104. 

For  a  case  in  which  a  decision  overruling  a  previous  d< 
cision  was  sustained  despite  the  doctrine  of  stare  decisis  o 
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the  ground  that  the  former  decision  involved  no  rule  of  prop- 
erty.   Logan  County  v.  Camahan,  66  Neb.  685,  95  N.  W.  812, 

Res  judicata  as  a  defence  nuiy  properly  be  presented  by 
demurrer,  when  a  pleading  demurred  to  presents  the  facts 
showing  a  former  adjudication,  Holtbeide  v.  Smith's  Guard- 
ian (Ky.  1904),  84  S.  W.  321.  Where  in  a  proceeding  by  an 
administrator  to  sell  land  to  pay  debts  no  persons  interested 
filed  answers  except  the  guardian  ad  litem  who  admitted 
the  allegations  in  petition  and  an  order  to  sell  issued  it  was 
held  that  the  parties  in  interest  were  not  estopped  by  the  de- 
cree of  sale  or  by  their  failure  to  file  answers  in  the  proceed- 
ing  to  object  to  the  final  account  of  the  administrator  on  the 
ground  that  he  had  paid  invalid  debts  with  the  proceeds  of 
the  real  estate.    Austin  v.  Austin,  132  N.  C.  262,  43  S.  E.  827. 

Who  bound  by.  Judgment  in  an  action  brought  by  one 
of  several  co-heirs  to  land,  in  favor  of  the  plaintiff,  does  not 
issue  to  the  benefit  of  the  others,  they  not  having  been  parties 
thereto;  and  creates  no  estoppel  in  their  favor;  estoppels  bind- 
ing only  parties  and  privies  and  requiring  mutuality.  (The 
court  say :  "The  correct  principle  is  that  in  respect  to  the  one 
unity  —  the  possession  —  the  acts  of  one  tenant  in  common 
enure  to  the  benefit  of  his  co-tenants,  as  if  an  entry  be  made 
by  one  tenant.  *  *  *  In  respect  to  title,  interest  or  estate 
or  in  the  common  tenement  they  are  strangers  and  no  act  done 
by  one  can  affect,  issue  to  the  benefit  of,  or  injure  the  others: ') 
AUred  et.  al  v.  Smith  et.  al  (N.  C.  1904),  47  S.  E.  597.  Where 
in  an  action  to  recover  certain  lands,  plaintiff's  ancestor,  a 
party,  died  after  the  beginning  of  the  suit  and  his  death  being 
suggested,  his  legal  representatives  were  ordered  to  be  made 
parties,  but  there  was  nothing  to  show  that  service  was  made 
upon  them,  or  that  they  appeared  in  court,  and  after  various 
severances  and  interventions,  plaintiffs  not  appearing,  a  juds^- 
ment  purporting  to  be  a  final  settlement  of  the  case  was  ren- 
dered reciting  that  the  interests  of  all  the  parties  thereto  had 
been  disposed  of,  and  awarding  the  title  to  certain  of  them  ; 
but  without  proper  mention  of  the  plaintiffs,  held,  that  plain- 
tiffs not  having  been  continued  as  parties  were  not  concluded 
by  the  judgment.  Campbell  et.  al.  v.  Upson  (Tex.  1904),  84 
S.  W.  817.  If,  in  ejectment,  it  appears  that  title  to  the  prem- 
ises was  at  a  certain  tinie  in  a  third  person  as  appears  by 
judgment  in  an  action  brought  by  the  present  plaintiff  against 
such  third  person  to  determine  adverse  claims  to  the  premises, 
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such  judgment  is  not  admissible  to  prove  plaintiff's 
against  the  present  defendant,  unless  it  appears  that  the 
cnt  defendant  was  a  party  to  the  former  action  or  a  succ 
in  title  to  the  defendant  in  that  action.  Minnesota  Debei 
Co.  V.  Johnson  (Minn.  1905),  102  N.  W.  Rep.  381.  A  d 
by  a  probate  court  having  jurisdiction,  assigning  the  re! 
of  the  estate  of  a  deceased  person,  is  conclusive  upon  all 
sons  interested  in  such  estate.  Chadboume  v.  Hartz,  93  J 
233,  loi  N.  W.  Rep.  68. 

What  is  bar.  Where  in  a  proceeding  for  the  sale  o 
land  of  A.  his  wife  petitioned  to  be  made  a  party,  claiming 
the  land  was  held  in  trust  for  her  and  her  children,  a  fir 
adverse  to  her  contention  was  held  to  bar  a  subsequent  a 
by  her  against  a  grantee  of  the  judgment  creditor,  base 
her  former  contention.  Elliott  v.  Haun  (Ky.  1903),  ; 
W.  743.  Where  in  an  action  to  quiet  title,  judgment 
rendered  on  demurrer  against  the  plaintiff,  on  the  ground 
his  title  was  invalid,  as  depending,  on  a  lapsed  life  estate 
it  was  held  that  this  judgment  was  res  ad  judicata  and  b; 
a  later  action  in'  ejectment  by  the  plaintiff's  grantee 
though  the  plaintiff  had  been  allowed  to  amend  his 
plaint.  Willoughby  v.  Stephens,  132  N.  C.  43  S.  E.  63( 
injunction  restraining  the  collection  of  taxes  for  one  ye; 
the  ground  that  the  property  is  exempt  is  res  adjudicata 
exemption  sought  on  the  same  state  of  facts  in  an  acti< 
enforce  taxes  for  subsequent  years.  Kansas  City  Expos 
Driving  Park  v.  Kansas  City,  174  Mo.  425,  74  S.  W. 
A  judgment  recovered  in  an  action  on  a  mortgage  note,  w 
in  the  mortgagor  did  not  set  up  the  purchase  by  the  r 
gagee  at  the  foreclosure  sale  at  a  fraudulently  low  figure, 
not  estop  the  mortgagor  from  setting  up  this  counter  c 
in  a  subsequent  supit.  Mawney  v.  Hamilton,  132  N.  C. 
43  S.  E.  903.  A  widow,  relying  on  a  codicil  which  lef 
land  and  money,  recovered  judgment  against  the  e: 
which  was  never  vacated  after  the  judgment  probating 
codicil  was  reversed  and  was  permitted  to  set  up  the  judg 
as  a  counter  claim  in  an  action  brought  against  her  for 
derived  from  lands  received  by  her  under  the  codicil.  Cc 
man  v.  Bush  (Ky.  1905),  83  S.  W.  1039. 

Where  an  action  was  brought  for  the  recovery  of  ce 
real  estate,  on  the  ground  that  plaintiff  paid  the  pun 
price  thereof  and  that  defendant's  intestate  wrongfully 
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title  to  herself,  the  judgment  of  the  appellate  court  that  the 
real  estate  and  purchase  money  were  gifts  to  the  intestate  will 
bar  a  subsequent  action  for  the  recovery  of  the  sum  paid  by 
plaintiff,  on  the  ground  of  res  jujdicata,  Holtbeide  v.  Smith's 
Guardian  (Ky.  1904),  84  S.  W.  321. 

Where  land  held  in  trust  was  mortgaged  by  the  bene- 
ficiary, the  defense  that  the  land  could  not  be  so  mortgaged 
was  overruled  and  the  land  sold  on  execution.  In  an  action 
in  ejectment  by  the  vendee  the  same  defense  being  set  up  the 
former  decision  was  declared  to  be  res  ad  judicata.  Edmon- 
son V.  Carter,  180  Mo.  515,  79  S.  W.  459. 

Sec.  508.    Actions  for  damages,  etc. 

B.  &  C.  Comp,  §  326,  construed,  permitting  a  recovery  of 
damages  for  withholding  possession  of  realty.  Trotter  v. 
Stayton,  45  Ore.  301,  yy  P.  395.  Petition  insufficient  to  re- 
cover treble  damages  for  taking  away  gravel  under  Mo.  Rev. 
St.  1899,  §  4572.  O'Bannon  v.  Sta.  Louis  &  G.  Ry.  Co.,  106 
Mo.  App.  316,  80  S.  W.  321.  In  Wisconsin,  the  remedy  of 
one  whose  land  is  encroached  upon  without  interference  with 
his  actual  occupancy  up  to  the  boundary,  as  in  the  case  of 
eaves  projecting  beyond  the  lot  line,  is  by  an  action  for  dam- 
ages or  by  a  suit  in  equity  to  abate  the  aggression  as  a  continu- 
ing nuisance.  Huber  v.  Stark  (Wis.  1905),  102  N.  W. 
Rep.  12. 

Sec.  509.    Parties  to  real  actions. 

An  action  for  a  ward's  lands  and  the  use  and  profits 
thereof  is  properly  brought  in  the  name  of  the  guardian  for  he 
is  entitled  thereto  during  guardianship.  Cole  v.  Jerman,  yy 
Conn.  374,  59  Atl.  425.  The  minor  children  of  a  widow  to 
whom  land  was  set  apart,  jointly  with  such  cHildren,  for  year's 
support,  and  who  subsequently  conveyed  the  land  to  a  third 
person,  but  not  for  the  purpose  of  family  maintenance,  cannot 
after  coming  of  age,  the  widow  still  living,  maintain  against 
the  grantee  the  statutory  action  for  the  recovery  of  land  and 
mesne  profits  without  making  her  a  party.  Boozer  et.  al.  v. 
Nash  (Ga.  1904),  47  S.  E.  908. 

Sec.  510.    New  trial  as  of  right. 

A  complaint  by  certain  heirs  at  law  against  other  heirs  at 
law  stating  in  the  first  paragraph  that  decedent  made  a  deed 
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but  was  of  unsound  mind  at  the  time,  in  the  second  paragr 
that  the  deeds  were  not  deHvered,  and  in  the  third  paragr 
the  usual  averments  in  a  complaint  to  quiet  title,  involvei 
the  litigation,  the  title  to  land  and  a  new  trial  as  of  right  r 
be  properly  granted.  Krise  v.  Wilson,  31  Ind.  App.  590, 
N.  E.  Rep.  693. 

Sec.  511.    Appointment  of  receiver. 

Where  in  an  ancillary  petition  in  an  action  of  ejectm 
it  appeared  that  the  person  in  possession  was  insolvent  and 
lecting  and  wasting  the  rents,  an  injunction  and  the  appc 
ment  of  a  receiver  to  take  charge  of  the  property  and  prese 
the  rents  pendente  lite,  were  held  proper.  Vizard  v.  Moc 
117  Ga.  67,  43  S.  K  426.  Where  two  parties  claim  the 
to  land  with  gas  and  oil  therein  and  equity  assumes  jurisdic 
to  enjoin  irreparable  injury  until  a  decision  as  to  the  titl< 
does  not  follow  that  a  receiver  for  the  land  will  be  appoii 
to  work  it ;  insolvency  or  some  other  special  reason  must 
shown.  Freer  v.  Davis,  52  W.  Va.  36,  43  S.  E.  172.  In  Sc 
Carolina  it  was  held  that  a  receiver  appointed  under  Code  ' 
Proc.,  §  265,  to  take  possession  and  dispose  of  the  propert 
an  insolvent  corporation  might  be  authorized  to  sell  des 
Code  §  306  which  provides  that  a  master  shall  make  all  s 
ordered  by  the  court  in  granting  equitable  relief.  Buis 
Merchants'  &  Planters'  Bank,  65  S.  C.  487,  43  S.  E.  958. 

Sec.  512.      Pleading — ^Practice — Evidence. 

Where    action    brought.    Under    California    Code 
Proc,  §  302,  where  a  complaint  alleges  fraud  and  mistaki 
%vhich  defendant  obtained  certain  real  estate,  but  the   n 
sought  is  only  that"  defendant  hold  the  realty  in  trust  and 
he  be   required  *to   reconvey  it  the  action  is  triable   in 
county  in  which  the  land  is  situate  though  defendant  res 
outside  the  county.    Booker  v.  Aitken,  140  Cal.  471,  74  P. 

Pleading.  Complaint  in  an  action  in  equity  to  rec< 
possession  of  a  deed  construed  and  held  not  to  state  a  c; 
of  action  either  at  law  or  in  equity.  Barkey  v.  Johnson 
Minn.  33,  95  N.  W.  583.  The  allegation  in  a  bill  that  a  pei 
died  "seised  and  possessed"  imports  seisin  not  only 
law  but  in  fact.  Bragg  v.  Wiseman  et.  al.  (W.  Va.  ig^ 
4/  S.  E.  90.  Defendant  in  a  real  action  cannot  introduce 
dence  to  show  that  a  deed  in  plaintiff's  chain  of  title  is  in 


719 


PLEADING,    PRACTICE 


8  BIS 


a  mortgage  only,  without  the  requisite  pleading :  "proof  with- 
out allegation  being  as  fatal  as  allegation  without  proof" — 
unless,  by  reason  of  fraud,  or  otherwise,  the  deed  is  open  to 
collateral  attack.  Lockfear  v.  Ballard  et.  al.,  133  N.  C.  260, 
45  S.  E.  580.  Under  Sand.  &  H.  Dig.,  §§  5722,  5761,  a  denial 
of  knowledge  of  complainant's  allegation  sufficient  to  form  a 
belief,  is  insufficient  and  the  allegations  not  being  specifically 
denied  will  be  taken  as  true.  Haggart  et.  al.  v.  Ranney  et.  al, 
(Ark.  1905),  84  S.  W.  703.  In  an  action  under  Colo.  Civ. 
Code,  c.  23,  for  the  recovery  of  real  property  a  defense  alleg- 
ing the  only  title  of  plaintiffs  to  be  under  void  tax  deeds  was 
not  a  new  matter  which  required  reply.  Cuenin  v.  Halbouer, 
32  Colo.  51,  74  P.  885.  The  fact  that  a  deed,  absolute  on  its 
face,  is,  in  fact,  a  mortgage  cannot  be  set  up  in  a  summary 
process  brought  by  the  grantee  to  obtain  possession,  such  a 
defense  being  purely  equitable.  Cottrell  v.  Moran  (Mich. 
1904),  loi  N.  W.  Rep.  561. 

Practice.  California  Code  Civ.  Prac.  1022  and  1025 
with  regard  to  costs  in  real  actions  construed.  Gibson  v. 
Hammaug,  145  Cal.  454,  78  Pac.  953.  Where  in  an  action  to 
recover  real  property  the  petition  described  the  land  simply 
as  "lots  of  land  425,"  the  district  and  section  being  added, 
plaintiff  cannot  be  allowed  to  amend  the  petition  by  alleging 
that  the  person  from  whim  he  derived  title  agreed  to  convey 
lot  483,  but  fraudulently  had  inserted  in  the  deed  "425,"  hav- 
ing no  title  to  the  lot  of  that  number,  as  such  an  amendment 
would  add  a  new  and  distinct  cause  of  action  forbidden  by 
Civ.  Code  1895,  §  5099.  (The  court  observes :  "A  mere 
clerical  mistake  in  describing  the  land  or  a  failure^ 
to  give  ^  a  full  and  complete  description  may  be 
cured  *  by  amendment,  provided  always  that  it  is  ap- 
parent from  the  two  descriptions  that  in  both  instances 
the  pleader  had  in  mind  the  same  tract  of  land,"  distinguish- 
ing such  cases  from  those  such  as  the  present  where  the  recov- 
ery of  an  entirely  different  tract  of  land  from  that  described 
in  the  petition  is  sought  and  there  is  nothing  in  the  petition  to 
identify  the  parcel  therein  described  with  that  which  the 
amendment  would  clairh).  Venable  v.  Burton,  118  Ga.  156. 
45  S.  E.  29. 

Under  Minn.  Gen.  St.  1894,  §  4991,  a  justice  of  the  peace 
lias  no  power  to  certify  a  cause  to  the  district  court  on  the 
^ound  that  the  title  to  real  estate  is  involved,  unless  it  ap- 
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pears  from  the  evidence  that  this  is  the  fact :  it  is  not  enoug 
that  an  issue  regarding  the  title  to  real  estate  be  raised  by  tl 
pleadings.  Sorenson  v.  Torvestad  (Minn.  1905),  103  N.  V 
Rep-  15. 

Ezndence.  Where  each  allegation  in  a  complaint  allegir 
title  in  plaintiff,  possession  by  defendants  and  unlawful  wit! 
holding  is  denied  by  defendants,  the  burden  of  proving  eac 
of  these  allegations  is  on  the  plaintiff.  Bivings  et.  al.  v.  Go 
nell  et.  al.,  133  N.  C.  574,  45  S.  E.  942.  In  a  proceeding  to  s 
aside  a  deed  on  the  ground  of  fraud,  it  is  improper  to  comp 
tiie  defendant  to  go  forward  with  his  evidence  as  soon  as  tl 
plaintiff  has  made  out  a  prima  facie  case  and  to  allow  tl 
plaintiff  to  introduce  his  remaining  evidence  by  way  of  r 
buttal;  the  plaintiff's  affirmative  evidence  should  all  be  intr 
duced  before  the  defendant  is  required  to  introduce  evidenc 
Winn  V.  Itzel  (Wis.  1905),  103  N.  W.  Rep.  220.  Where 
rule  of  court  requires  an  abstract  of  title  to  be  set  out  one  wl 
sets  out  a  written  agreement  cannot  after  admitting  that  tl 
'  agreement  will  not  sustain  his  title  show  title  by  verbal  sa 
followed  by  possession  and  improvement.  Westcott  v.  Cra'i 
ford,  210  Pa.  256,  59  Atl.  1085. 

Damages,  N.  Y;  Co.de  Civ.  Proc,  §§  1496,  1497,  153 
providing  damages  in  an  action  to  recover  property  withhel 
construed.  Willis  v.  McKinnon,  178  N.  Y.  App.  451,  70  ] 
E,  Rep.  962. 

Judgment  In  an  action  to  determine  adverse  claims 
land,  in  which  it  was  stipulated  by  the  parites  that,  if  certa 
foreclosure  proceedings  were  invalid,  plaintiff  was  owner 
the  land  subject  to  the  mortgage  which  it  had  been  attempt 
to  foreclose,  a  judgment  for  plaintiff  should  have  express 
declared  that  his  ownership  was  subject  to  the  mortgage  li< 
Langmaack  v.  Keith  (S.  D.  1905),  103  N.  W.  Rep.  210. 


Sec.  513.  Jurisdiction  of  courts  of  equity. 
*  Forfeiture  proceedings  for  the  recovery  of  land  on  t 
basis  of  alleged  legal  title  cannot  be  properly  brought  by  si 
in  chancery.  Land  v.  May  (Ark.  1904),  84  S.  W.  489.  Thou: 
no  ground  for  equitable  relief  be  alleged  in  a  suit  begun 
chancery  for  the  recovery  of  land,  yet  where  the'defenda 
makes  no  motion  to  transfer  and  submts  without  oppositi 
to  the  procedure  of  the  suit,  the  right  of  transfer  is  waiv< 
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Collins  et  al.  v.  Paepcke-Leicht  Lumber  Co.  (Ark,  1905), 
84S.W-I044. 

A  court  of  equity  has  no  jurisdiction  to  settle  the  title 
and  bounds  of  lands  between  adverse  claimants  unless  the 
plaintiflF  has  some  equity  against  the  party  claiming  adversely 
to  him  and  although  it  has  taken  jurisdiction  to  restrain  a 
trespass  it  will  not  go  into  the  question  of  title.  Freer  v. 
Davis,  52  W.  Va.  i,  43  S.  E.  164,  Where  the  grantees  in  a 
conveyance  on  an  agreement  to  support  the  grantor  fail  to 
give  such  support  equity  .will  grant  a  reconveyance.  Grant  v. 
Bell,  26  R.  I.  288,  58  Atl.  931. 

Sec  514.     Injunctions. 

The  principle  that  equity  will  not  interfere  with  the  en- 
forcement of  criminal  law  does  not  oust  the  jurisdiction  of 
chancery  over  nuisances  and  trespass,  nor  defeat  its  power  to 
enjoin  continuing  injury  to  property  or  business.  Georgia 
R.  &  Banking  Co.  v.  City  of  Atlanta,  118  Ga.  486,  45  S.  E. 
256.  Application  for  injunction  will  be  denied  when  the  sole 
question  involved  is  that  of  title  to  personal  property.  Kis- 
tler  et  al.  v.  Weaver  et.  al.  (N.  C.  1904),  47  S.  E.  478. 

If  the  right  to  obtain  an  injunction  to  restrain  the  main- 
taining of  an  overhead  passageway  across  an  alley  adjoining 
plaintiff's  land  has  been  lost  by  twelve  years'  acquiescence, 
and  the  person  maintaining  the  passageway  begins  to  build 
another,  causing  no  additional  damage  to  plaintiflF,  no  injunc- 
tion will  be  granted  either  to  restrain  the  building  of  the  new 
passageway  or  to  compel  the  removal  of  the  old  passageway. 
Washington  Lodge  v.  Frelinghuysen  (Mich.  1904),  loi  N. 
W.  Rep.  569.  Where  a  town  sinks  an  artesian  well,  and  the 
surplus  waters  from  the  well  flow  along  a  natural  water  course 
leading  across  plaintiflF's  land,  but  cause  no  damage  to  plain- 
tiff, an  injunction  will  not  be  granted  to  restrain  the  town 
from  permitting  the  water  thus  to  flow.  Meade  v.  Town  of 
Mellette  (S.  D.  1904),  loi  N.  W.  Rep.  355. 

Discretion.  Where  the  propriety  of  an  injunction  re- 
straining the  letting  of  a  contract  for  bridge  erection  till  the 
consent  of  the  U.  S.  authorities  is  obtained,  is  admitted  and 
the  only  question  is  whether  the  court  erred  in  not  framing 
its  injunction  to  make  it  continue  till  that  specific  fime  rather 
than  till  the  further  order  of  the  court,  held,  that  no  abuse  of 
discretion  by  the  court  appearing,  the  judgment  must  stand. 
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Gordon  County  et.  al.  v.  Pyron  et.  al.  (Ga.  1904),  47  S 
645.  While  ordinarily  the  supreme  court  will  not  intei 
with  the  trial  judge's  discretion  in  the  granting  of  inji 
tions,  it  will  do  so  where  there  was  involved  the  decision 
question  of  law.  Chestatee  Pyhites  Co.  v.  Cavender  C 
Gold  Min.  Co.,  118  Ga.  255,  45  S.  E.  267. 

Irreparable  damage,  A  temporary  injunction  again 
sewerage  company  threatening  to  disconnect  plaintiff's  pi 
ises  from  its  system,  on  account  of  failure  to  pay  a  charg 
leged  by  plaintiff  to  be  exorbitant,  being  properly  grante 
for  the  prevention  of  irreparable  injury  and  special  ir 
character  should,  if  deemed  necessary  by  the  court,  be 
tinued  until  the  trial  of  the  case.  Solomon  et.  al  v.  Wilm 
ton  Sewerage  Co.,  133  N.  C.  144,  45  S.  E.  536.  An  injun< 
will  not  be  refused  when  the  facts  are  in  dispute,  if  the  d 
to  one  party  would  not  counterbalance  the  irreparable  in 
which  the  petitioner  might  receive  should  the  chancellor  de 
the  facts  in  a  way  different  from  that  which  might  be  d( 
mined  by  the  jury  on  final  verdict  (e.  g.  when  defendants 
digging  upon  a  lot  for  whose  use  they  have  no  immediate 
casion  and  their  operations  are  in  danger  of  permane 
diverting  an  underground  stream  feeding  the  valuable  mir 
spring  of  plaintiff.)  St.  Amand  et.  al.  v.  Lehman  et.  al 
1904),  47  S.  E.  949. 

"Perfect  title''  required  under  Civ.  Code  1875,  §  A 
held  to  warrant  the  grant  of  an  injunction  against  the  cui 
of  timber,  in  the  absence  of  an  allegation  of  insolvency  oi 
fendant  or  that  the  threatened  damage  will  be  irrepar 
must  be  a  duly  executed  paper  title,  the  exhibition  of  w 
will  show  plaintiffs'  rights  both  of  property  and  possess 
and  such  perfect  title  is  not  sustained  by  a  title  resting 
parol,  e.  g.  by  a  sheriff's  deed,  where  there  is  no  documen 
proof  of  the  existence  or  record  of  the  execution  on  whi< 
was  based.    Powell  v.  Brinson  et.  al  (Ga.  1904),  47  S.  E. 

Mutual  injunctions.  Where  two  of  several  pa 
claiming  mutually  conflicting  rights  in  land  are  ( 
granted  an  injunction  against  the  exercise  of 
asserted  rights  by  the  other,  neither  should  be 
lowed  separately  to  dissolve  the  injunction  against  1 
self  by  giving  bond,  where  such  injunction  has  been  gra 
either  on  the  theory  that  solvent  defendants  are  commit 
irreparable  damage,  not  to  be  computed  or  compensate* 
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money,  or  in  order  to  avoid  circuity  of  action,  since  the  relief 
should  include  each  or  all  of  the  parties  in  question,  and 
neither  party  should  thus  be  permitted  to  disturb  the  status  quo. 
Wells  V.  J.  E.  Rountree  &  Co.  et.  al.,  117  Ga.  839,  45  S.  E. 

215. 

Amendment.  Where  plaintiff  in  injunction  proceedings 
would  be  entitled  to  damages  if  the  statements  in  her  petition 
were  true,  it  is  no  error  to  allow  her,  though  the  injunction 
was  refused,  to  amend  her  petition  so.  as  to  claim  such 
damages.  Camden  Inter-State  Ry.  v.  Seniley  (Ky.  1905), 
84  S.  W.  523. 

Parties.  A  plaintiff  in  injunction  proceedings  against  a 
society  which  subsequently  itself  becomes  plaintiff  in  a  peti- 
tionary action  against  the  former  plaintiff  regarding  the  same 
property  does  not  thereby  become  defendant  in  the  injunction 
proceeding  as  well,  nor  is  the  rule  as  to  burden  of  proof 
altered.  Dowdell  v.  Orphans  Home  Soc.  et  al.,  (La.  1905),  38 
So.  i6.- 

Parties  by  amendment.  One  who  should  have  been  joined 
as  defendant  in  a  bill  of  exception  in  injunction  proceedings, 
but  was  not  named  therein,  may  be  made  a  party  by  amend- 
ment if  he  be  willing  to  waive  service  and  consent  to  a  hearing 
on  the  merits,  but  not  otherwise,  and  an  acknowledgment  of 
service  on  such  bill,  before  amended,  will  not  be  a  valid  ac- 
knowledgment of  service  by  the  party  inserted  thereafter. 
Sears  v.  Jeffords  et.  al  (Ga.  1904),  47  S.  E.  187. 

Where  certain  property  was  in  the  possession  of  a  sheriff 
under  an  order  of  sequestration  and  the  plaintiff  entered 
thereon  during  his  absence  and  took  possession  an  injunction 
will  not  lie  to  restrain  the  occupancy  of  the  sheriff  if  the 
plaintiff's  occupancy  was  subsequent  to  that  of  the  sheriff's 
and  had  not  lasted  for  a  year  and  the  title  upon  which  occu- 
pancy was  predicated  was  also  of  a  date  later  than  the  order 
of  sequestration.  State  ex  rel  Honey  Island  Land  &  Timber 
Co.  V.  King,  no  La.  961,  35  So?  181. 
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As  to  the  application  of  the  statpte  of  frauds  to  real  est 
brokers,  see  post  §  582. 

Sec.  515.  Statutes  requiring  written  authority — Si 
ficiency  of  authority. 

Under  a  statute,  2  Burns*  Rev.  St.  1901,  §  6629-a  (A 
of  1901,  p.  104),  providing  that  no  contract  for  the  paynn 
of  any  money  for  a  commission  for  the  procuring  of  a  pi 
chaser  for  real  estate  shall  be  valid  unless  the  same  shall  be 
writing,  signed  by  the  owner,  etc.,  no  recovery  can  be  Y 
either  on  a  contract  not  fulfilling  the  requirements  of  the  st 
ute  or  on  a  common  count  for  selling  real  estate  where  th( 
was  an  oral  contract  therefor.  Beahler  v.  Clark,  32  Ind.  A] 
222,  68  N.  E.  612.  A  mere  recital  in  a  written  contract  tl 
the  seller  of  land  **agrees  to  compensate  his  agents,  W.  & 
to  the  amount  that  has  been  and  is  now  understood,"  is  1 
sufficient  to  satisfy  Burns'  (Ind.)  Ann.  St.  1901,  §  6629-a, 
quiring  contracts  for  commissions  on  the  sale  of  real  est 
to  be  in  writing.  Zimmerman  v.  Zehender  (Ind.  1905), 
N.  E.  Rep.  920.  Evidence  considered  and  held  that  lett 
received  by  a  real  estate  agent  warranted  the  assumption  t 
he  was  authorized  to  make  a  sale,  also  that  his  efforts  w 
the  procuring  cause  of  the  sale.  Steidle  v.  McClymonds, 
Minn.  205,  95  N.  W.  906.  A  letter  to  an  agent  stating  "I 
glad  you  sold  the  88  acres ;  now  sell  the  forty,"  does  not  s 
isfy  the  requirements  of  the  Missouri  Rev.  St.  1899,  S.  34 
requiring  authority  to  agent  in  writing.  So  a  letter  in  ans\ 
to  an  agent's  stating  "I  am  just  in  receipt  of  your  favor 
the  5th  inst  regarding  the  s^le  of  the  40-acre  tract  of  la 
In  reply  would  say  as  follows:  Have  deed  made  out  i 
send  to  me  for  signing  as  I  cannot  say  definitely  when  I  ^ 
be  able  to  return  from  Mexico,"  is  not  a  sufficient  ratificat 
in  writing  to  an  agent  without  written  authority.  Johnson 
Fecht,  185  Mo.  335,  83  S.  W.  1077.  A  letter  written  to  < 
who  has  solicited  the  agency  for  the  sale  of  certain  real  est: 
in  which  the  owner  states,  in  substance,  "I  still  have  the  noi 
west  quarter  of  section  20,  township  22-5,  and  would  sell 
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$3,ooo  cash  *  *  *  The  man  that  sells  it  will  have  to  get 
his  commission  out  of  the  man  that  buys"  *  *  *  is  suffi- 
cient to  authorize  such  person  to  sell  the  land  according  to  the 
terms  therein  stated.  Weaver  v.  Snively  (Xeb.  1905),  102 
N.  \V\  Rep.  77).  The  tenth  section  of  the  New  Jersey  Statute 
of  Frauds  (Gen,  Stat,  p,  1604,  §  10),  requiring  written  au- 
thority, applies  to  any  person  who  acts  as  broker  or  real  estate 
agent  in  the  ver}^  transaction  out  of  which  the  claim  for  com- 
pensation arises;  and  a  subsequent  oral  proniise  to  pay,  after 
the  work  has  been  done  without  a  written  contract,  is  void  as 
against  the  promisor.  Stout  v,  Humphrey,  69  N.  J.  L.  436, 
55  Atl,  281.  In  New  Jersey  an  oral  indivisible  contract  for 
compensation  for  selling  as  broker  both  real  and  personal 
property  is  void  as  contravening  Gen.  Stat,,  p.  1604,  §  10* 
Kent  V.  Phenix  Art  Metal  Co.,  69  N.  J.  L,  532,  55  Atl  256. 
In  North  Carolina,  authority  to  a  real  estate  agent  to 
sell  land  need  not  be  in  writing.  Smith  v.  Browne,  132 
N.  C,  365,  43  S.  E,  915,  (In  this  case  the  evidence  was  held 
insufficient  to  show  authority  to  sell.)  Where  a  real  estate 
agent  writes  to  the  owner  of  a  farm  inquiring  the  price  of  it, 
and  he  replies  that  he  will  take  a  certain  price  this  does  not 
authorize  upon  its  face  an  attempt  to  sell  or  find  a  pur- 
chaser so  as  to  entitle  the  agent  to  a  commissicm,  Johnson  v* 
Whalen,  13  OkL  320,  74  Pac,  503,  It  was  held  that  a  real 
estate  broker  who  has  lands  listed  with  him  for  sale  has  no 
authority  to  enter  into  an  agreement  for  sale  without  special 
written  authority  from  the  owner,  and  one  who  pays  money 
to  the  broker  on  the  purchase  price  does  so  at  his  own  risk, 
Halsell  V.  Renfrow,  14  Okla.  674,  78  Pac.  118.  Under  a 
statute  providing  that  contracts  for  the  sale  of  land  made 
through  an  agent  shall  be  void,  imless  the  agent  has  authority 
in  writing,  a  contract  for  the  sale  of  land  belonging  to  a  mar- 
ried woman,  purporting  to  be  signed  by  her,  but  in  fact  signed 
by  her  daughter,  is  void,  unless  the  daughter  has  authority 
in  writing  or  the  contract  is  signed  in  the  mother's  presence, 
even  though  the  daughter  lives  in  the  mother's  house,  Hickox 
V,  Bacon,  17  S.  D.  563,  97  N,  W,  Rep.  847* 

Sec.  516.     Implied  authority — Ratification, 
An  agent  to  sell  at  a  given  figure  is  not  thereby  im- 
pliedly authorized  to  do  more  than  sell  for  cash,     Staten  v. 
Hammer,    121    Iowa   499,  69  N.  W,  964,     An  agent  to  sell 
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land  has  no  power  to  waive  his  principars  title,  and  the  f 
cipal  is  not  estopped  to  assert  his  title  against  one  pa^ 
value  to  a  third  person  for  land  in  reliance  on  the  age 
statement  that  it  did  not  belong  to   the    principal.     I 
Railroad  Land  Co.  v.  Fehring  (la.  1904),  loi  N.  W.  ] 
120.    A  real  Estate  agent  has  no  implied  authority  to 
a  contract  to  sell  binding  on  his  principal.     Sulbian 
Jahren  (Kan.  1905),  79  Pac.  1071.     In  an  action  by  an  a) 
to  recover  a  commission  for  sale,  a  defendant  owner 
pleads  the  sale  was  made  by  another  agent,  may  prove 
others  did  as  agents  of  defendant,  have  the  property 
sale;  and  agency  to  collect  rents  and  to  act  as  care-ta 
raises  no  implication  of  authority  to  sell.     Hume  v.  1 
ton,  121  la.,  265,  96  N.  W.  745. 

Ratification,  Where  a  real  estate  broker  makes  a 
in  violation  of  his  instructions,  a  letter  by  the  owner  as 
that  as  soon  as  he  hears  from  the  recorder  as  to  the  nur 
of  acres,  he  will  prepare  a  contract  and  send  the  brc 
and  saying  that  he  has  never  refused  to  make  a  contrac 
a  ratification  of  the  sale.  Sleeper  v.  Murphy,  120  la. 
94  N.  W.  275. 

Sec.  517.'  Duties  of  agents. 

Conflicting  interests.  Double  agency.  A  contract 
tween  a  real  estate  agent  acting  for  the  vendor  and 
agent  acting  for  the  vendees  to  share  the  difference  bet\ 
the  price  paid  by  the  vendee  and  the  price  received  b)) 
vendor,  which  contract  is  unknown  to  the  vendee,  is 
enforceable.     Howard  v.  Murphy,  70  N.  J.  L.  141,  56 

143. 

Agent  not  to  compete  with  principal  by  buying  f 
erty  himself.    Where  an  agent  of  plaintiff  by  collusion 
A  ^  induced    plaintiff    to    part    with    a    piece    of    land 
another  parcel  belonging  to  A.  of  slight  value,  and  the  a 
later  bought  in  his  principal's  land  at  a  low  figure  fron 
Held,  Plaintiff  is  entitled  to  a  decree  annulling  the  con 
ance  and  to  a  reconveyance.     White  v.  Leech  (la.  ic 
96  N.  W.  709.     Where  one  employed  to  act  as  ageni 
another  in  the  purchase  of  real  estate  becomes  the 
chaser  himself,  he  will  be  considered  in  equity  as  hoi 
the  property  in  trust  for  his  principal,  although  he 
chased  with  his  own  money,  subject  to  reimbursemem 
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his  own  proper  expenditdres  in  that  behalf.  Johnson  v. 
Hayward  (Neb.  1905),  103  N.  W.  Rep.  1058.  A  real  estate 
agent  who  takes  the  title  to  property  bought  for  his  princi- 
pal in  his  own  name  and  wrongfully  withholds  the  posses- 
sion of  the  land  from  the  principal,  must  pay  a  fair  rental 
for  its  use  and  occupation,  but  will  be  allowed  for  growing 
crops  and  taxes  paid  by  him.  Jackson  v.  Pleasanton,  loi 
Va.  282,  43  S.  E.  573.  Where  A.  was  employed  as  agent  by 
B.  to  buy  a  parcel  of  land  for  not  to  exceed  a  certain  sum 
per  acre,  and  A.,  being  unable  to  buy  for  such  figure, 
bought  the  land  for  himself  at  a  higher  figure,  not  previous-* 
ly  terminating  his  agency,  A.  may  be  held  as  a  trustee,  re- 
gardless of  the  Statute  of  Frauds,  and  upon  tender  by  B.  of 
the  amount  paid  by  A.,  A.  must  convey  to  B.  Brookings 
Land  &  Trust  Co.  v.  Bertness,  175  Dak.  293,  96  N.  W.  97. 
Where  a  party  accepts  an  agency  to  take  charge  of  a  house 
and  lot  belonging  to  another,  collects  the  rents,  pays  taxes 
and  sees  to  repairs,  and  gives  advice  as  to  the  value  of  the 
principal's  unimproved  farm  lands,  a  fiduciary  and  con- 
fidential relation  is  thereby  created  between  them  as  regards 
everything  connected  with  such  property ;  and,  if  the  agent 
purchases  such  farm  lands  for  himself  and  in  his  own 
name,  he  is  bound  to  disclose  all  material  facts  bearing  on 
the  value  of  such  lands ;  otherwise,  the  conveyance  is  void- 
able at  the  principal's  election.  Van  Dusen  v.  Bigelow 
(N.  D.  1904),  100  N.  W.  Rep.  123. 

Duty  to  pay  rents  to  new  purchaser.  An  agent  employed 
to  collent  rents  is  not  liable  to  the  purchaser  at  a  sale  under 
a  deed  of  trust  for  rents  collected  after  the  sale  but  before 
the  issue  of  the  final  decree  in  a  suit  by  the  former  owner 
(who  employed  the  agent)  to  determine  the  validity  of  the 
sale.  Embry  v.  Galbreath,  1 10  Tenn.  297,  75  S.  W.  Rep. 
1016. 

Duty  of  disclosure.  .  It  appeared  that  the  defend- 
ant owned  certain  notes  which  she  wished  to  invest  in 
real  estate,  or  with  which  she  intended  to  purchase  real  es- 
tate, or  with  which  she  intended  to  purchase  real  estate 
*  *  *  and  she  asked  the  plaintiflF  to  negotiate  *  *  * 
so  that  the  notes* could  be  thus  invested.  The  plaintiffs 
thereupon  applied  to  S.  *  *  *  and  he  authorized  them 
to  sell  the  land  *  *  *  for  $10,155  i"  notes,  S.  to  pay  all 
commission,  attorneys'  fees,  and  expenses.     The  plaintiflFs 
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had  no  authority  to  close  the  trade  for  either  party  *  * 
their  agency  consisting  merely  in  bringing  the  parties 
gether.  Later  without  the  defendant's  consent  or  knc 
edge,  a  new  arrangement  was  made  with  S.,  whereby 
defendant  was  required  to  pay  the  commissions,  about 
per  cent,  of  the  original  purchase  price.  It  was  held  t 
the  plaintiffs  by  so  doing  had  violated  their  duty  to  the 
fendant  to  disclose  to  her  all  the  material  facts  within  tl 
knowledge  and  cannot,  therefore,  recover  their  comr 
sions.  Humphrey-Gibson  Co.  v.  Robinson,  134  N.  ( 
432,46  s.  E.  953. 

Sec.  518.    Termination  of  relations.    Revocation. 

For  a  case  construing  a  contract  between  a  land-ow 
and  a  real-estate  agent  and  holding  that  the  agency  had 
pired  at  the  time  of  an  alleged  sale,  see  Beadle  v.  Sage  L 
&  Improvement  Co.   (Mich.   1905),  103  N.  W.  Rep.  j 

A  contract  -whereby  a  landowner  empowers  anothei 
sell  land  is  not  invalidated  by  act  of  the  person  so 
powered  in  signing  the  contract  without  the  landown 
knowledge,  some  time  after  the  execution  of  the  conti 
by  the  landowner  and  procuring  a  justice  of  the  peace 
witness  the  contract  and  to  attach  to  it  a  false  certifi( 
of  acknowledgment,  the  alterations  being  immaterial,  e 
though  they  made  it  possible  to  place  the  contract  on  : 
ord.     Canfield  v.  Orange  (N.  D.  1905),  102  N.  W.  Rep.  ; 

Revocation.  Where  an  owner  in  placing  land  for 
with  a  broker  reserves  the  right  to  sell,  a  sale  by  the  fori 
without  notice  to  the  broker  revokes  the  authority ;  and 
is  true  although  prior  to  the  sale  by  the  owner  he  had  i 
informed  the  broker  that  if  the  latter,  before  a  certain 
ture  time,  procured  a  purchaser,  the  commission  would 
ready.  White  &  Hoskins  v.  Benton,  121  la.  354,  96  N. 
876.  If  defendant  employs  plaintiff  as  his  agent  to  sell 
ranch  and  after  some  negotiations  with  a  prospective  j 
chaser  procured  by  the  plaintiff,  writes  as  follows:  "' 
having  heard  anything  further  from  Mr.  H.,  and  there 
ing  little  prospect  of  a  trade  with  him,  we  have  conclu 
to  withdraw  our  ranch  from  sale  for  a\fhile,"  to  which 
plaintiff  replies  by  way  of  acknowledgment  and  assent, 
agency  is  thereby  revoked.  George  B.  Loving  Co.  v.  E 
perian  Cattle  Co.,  176  Mo.  330,  75  S.  W.  Rep.  1095. 
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Sec.  519.  Recovery  of  commission — Requisites  and 
conditions  in  general. 

It  is  sufficient  to  entitle  a  real  estate  agent  to  his  com- 
mission that  he  is  the  procuring  cause  of  a  sale  even  if  he 
does  not  make  the  actual  sale.  Marlatt  v.  Elliott  (Kan, 
1904),  77  Pac.  104. 

Time  allowed  for  sale.  What  is  a  reasonable  time  in 
which  a  real  estate  broker  may  carry  out  his  contract  of 
employment  by  finding  a  purchaser  is  dependent  on  the 
circumstances  of  the  case;  e.  g.,  in  the  case  of  farm  prop- 
erty, it  must  be  borne  in  mind  that  sale  for  such  property 
is  slow.     Sallee  et.  al.  v.  McMurry,  (Mo.  1905),  88  S.  W.  157. 

Compliance  with  conditions  imposed  by  principal.  If  a 
real  estate  agent  is  to  receive  his  commission  only  if  the 
property  is  acquired  free  of  taxfes,  he  cannot  recover  the 
commission  on  the  ground  that  the  grantor  executed  a  gen- 
eral warranty  deed  and  that  the  grantee  was  not  bound  to 
pay  the  tax,  if  the  former  declines  to  do  so.  Rice  v.  Om- 
berg  (Ky.  1903),  76  S.  W.  Rep.  15.  A  contract  between  a 
real  estate  broker  and  a  landowner  construed,  and  held, 
that  it  does  not  entitle  the  broker  to  a  commission  for  try- 
ing in  good  faith  to  sell  the  land,  without  actually  finding 
a  purchaser  for  it.  Sherman  Land  Co.  v.  Ells,  92  Minn. 
114,  99  N.  W.  419.  In  an  action  to  recover  commission  for 
sale  of  real  estate,  it  appeared  that  when  defendant  employ- 
ed plaintiff  to  find  a  purchaser  fo?  her,  she  instructed  plain- 
tiff to  have  a  certain  bank  notify  her  when  the  purchaser 
had  deposited  the  purchase  price,  when  she  would  send  the 
deed  and  pay  plaintiff's  commission ;  and  that  the  purchaser 
never  deposited  the  purchase  money.  The  sale  subse- 
quently fell  through.  Helld,  as  the  plaintiff  did  not  secure 
a  purchaser  on  the  terms  and  conditions  of  his  employment, 
he  is  not  entitled  to  any  commission.  Park  v.  Nogle,  124 
la.  98,  99  N.  W.  185. 

Production  of  purchaser  able  and  ready.  It  was  held*  that 
"before  a  broker  can  be  said  to  have  earned  his  commission, 
it  must  be  shown  that  he  produced  a  purchaser  who  was  ready 
and  willing  to  make  the  purchase  on  terms  satisfactory  to  his 
employer."  Czarrowski  v.  Holland,  5  Arizona  119,  78  Pac. 
890.  An  agent  to  find  a  buyer  and  make  a  sale  earns  his  com- 
mission on  finding  a  buyer  ready,  willing  and  able  to  buy,  al- 
though no  binding  contract  of  sale  is  made  owing  to  revocation 
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of  authority  after  the  finding  of  the  buyer.  Lewis  v.  Sim 
son,  122  Iowa  663,  98  N.  W.  508.  The  production  of  and  i 
t  reduction  to  the  principal  of  a  purchaser  able  and  ready 
buy  upon  the  terms  fixed,  entitles  a  real  estate  broker  to  \ 
commission,  whether  or  not  the  trade  is  consummated  by  co 
vcyance  by  the  principal,  and  the  latter  cannot  defeat  t 
broker's  right  to  compensation  by  revoking  his  authority  wh 
tlie  negotiations  are  in  process.  Sallee  et.  al.  v.  McMun 
(Mo.  1905),  88  S.  W.  1157.  Where  an  oWner  of  land,  pc 
of  which  constituted  his  homestead,  employed  an  agent  to  s 
the  land  and  the  agent  procured  a  purchaser  able  and  willi: 
to  buy  on  the  terms  prescribed  by  the  owner,  and  a  contn 
wzs  duly  signed  accordingly,  the  agent  was  entitled  to  1 
commission,  although  it  proved  to  be  impossible  to  carry  c 
the  sale  because  the  owner's*  wife  refused  to  join  in  the  de< 
Marlin  v.  Sipprell,  93  Minn.  27,. loi  N.  W.  Rep.  169.  A  n 
estate  broker,  with  whom  land  is  listed  for  sale  under  an  or 
nary  listing  contract,  is  entitled  to  his  commission^  if  he  pi 
cures  a  party  ready,  able  and  willing  to  purchase  upon  t 
owner's  terms,  although  the  agent  has  made  no  binding  cc 
tract  of  sale  with  such  party  and  although  the  transacti 
finally  miscarries,  owing  to  the  owners'  refusal  to  consu 
mate  the  sale  as  negotiated  by  the  agent.  Ward  &  Murray 
McQueen  (N.  D.  1904),  100  N.  W.  Rep.  253. 

Contract  not  enforceable,.  An  agent  authorized  to  eff( 
sale  or  exchange  of  property  is  not  entitled  to  his  commissi 
merely  because  he  concludes  a  contract  of  legal  validity,  i 
breach  of  which  the  principal  will  have  a  right  of  action ;  1 
contract  must  be  one  which  can  be  so  enforced  as  to  give  t 
principal  the  property,  money,  profit,  or  advantage  for  whi 
he  bargained.  If  the  contract  cannot  be  thus  enforced,  eitl 
because  of  the  financial  inability  of  the  purchaser  or  becai 
of  his  inability  to  give  a  good  title,  the  commission  is  r 
earned.  Snyder  v.  Fidler  (la.  1904),  loi  N.  W.  Rep.  i; 
The  opinion  cites  numerous  authorities.  See,  to  the  same  ^ 
feet,  McGinn  v.  Garber  (la.  1904),  loi  N.  W.  Rep.  279. 

Part  performance  of  contract,  A  broker  employed  to  s 
a  farm  who  obtains  a  party  who  enters  into  an  oral  agreem< 
to  purchase,  pays  a  sum  of  money  down  and  enters  into  p^ 
session  but  later  abandons  it,  is  entitled  to  his  commissi^ 
Courter  v.  Lydecker,  71  N.  J.  L.  511,  58  Atl.  1093.  Wh< 
an  owner  signs  a  receipt  for  part  payment  of  a  certain  pt 
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chase  price  of  real  estate  it  is  a  conditional  sale  which  binds 
him  to  pay  a  commission,  which  he  agreed  to  pay,  to  one  pro- 
curing a  purchaser.  Merriam  v.  Wickersham,  141  Cal.  567, 
75  Pac.  180. 

Defect  in  title.  Knowledge  by  a  broker  of  a  defect  in  the 
title  will  not  be  cause  for  a  non-suit  in.  an  action  by  him  to 
recover  his  commission,  when  such  defect  was  not  brought  to 
his  notice  till  after  he  had  made  the  sale.  McKinnon  &  Eve  v. 
Hope  et.  al  118  Ga.  462,  45  S.  E.  413. 

Exclusive  agency.  Where  a  broker  is  authorized  to  se- 
cure a  loan  for  the  owner  of  real  estate,  as  exclusive  agent, 
for  the  purpose  of  taking  up  a  mortgage,  the  owner  impliedly 
reserves  the  right  to  obtain  the  loan  himself.  Mott  v.  Fergu- 
son, 92  Minn.  201,  99  N.  W.  804.  Where  an  exclusive  agency 
to  sell  is  not  clearly  given  to  a  real  estate  broker,  but  the  con- 
tract as  made  mentions  certain  contingencies  by  which  the 
right  to  earn  the  commission  may  be  taken  away  by  the  owner, 
the  court  presumed  that  an  exclusive  or  irrevocable  agency 
was  not  intended  and  held  that  a  sale  by  the  owner  gave  the 
broker  no  right  to  a  commission.  Tracy  v.  Abney,  122  Iowa 
306,  98  N.  W.  121.  A  sale  of  real  estate  by  the  owner  does 
not  constitute  a  breach  of  a  contract  which  gave  another 
exclusive  authority  to  find  a  purchaser  but  which  did  not  ex- 
pressly deny  to  the  owner  the  right  to  sell  the  property.  Ingold 
v.  Symonds,  125  la.  82,  99  N.  W.  713.  Where  a  contract 
between  the  owner  of  land  and  a  real  estate  broker  provides 
that  the  latter  has  the  right  to  sell  the  land  "until  sold,"  the 
broker  does  not  have  an  exclusive  power  of  sale,  but  the 
owner  may  sell  through  another  broker  before  he  has  received 
notice  that  the  first  broker  has  secured  a  purchaser.  Kidman 
v.  Howard  (S.  D.  1904),  99  N.  W.  1104. 

Two  agents.  Where  evidence  shows  that  one  agent  em- 
ploys another  to  assist  in  effecting  a  sale,  with  the  knowledge 
and  consent  of  the  principal,  and  that  the  principal  has  been 
informed  of  the  amount  of  the  compensation  expected,  he  will 
be  liable  to  both  agents  for  their  services.  Hornbeck  v.  Gil- 
mer, no  La.  500,  34  So.  651. 

Sale  prez'ented  by  onmer.  Where  a  broker  under  contract 
with  the  owner  of  land  procured  a  purchaser  but  the  owner 
then  refused  to  consummate  the  sale  the  broker  is  entitled  to  his 
pay.  Goodson  v.  Embleton  (Mo.  1904),  80  S.  W.  22.  For 
facts  entitling  real  estate  agent  to  a  commission  for  obtaining 
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a  purchaser  though  the  sale  was  not  consummated  by 
owner,  see  Good  v.  Smith,  44  Ore.  578,  76  Pac.  354.  W 
the  owner  of  a  mining  lease,  after  contracting  with  a  br 
to  pay  a  commission  for  procuring'  the  sale  of  the  lease  w; 
a  certain  time,  prevents  the  consummation  of  the  sale  wi 
tlie  stipulated  time,  he  is  liable  to  the  broker  for  the  araoui 
the  commission.  Corder  v.  O'Neill,  176  Mo.  401,  75  S. 
Rep.  764.  It  was  held  that  a  real  estate  agent  under  a  coni 
with  the  owner  of  land  for  the  sale  thereof  on  commissic 
an  agreed  price  cannot  recover  his  commission  unless  t 
was  a  sale  at  the  agreed  price  or  the  owner  prevented  a 
at  the  price  which  would  otherwise  have  been  effected  or 
waived  strict  performance  of  the  contract.  Parker  v. 
tional  Mut.  Bldg.  &  Loan  Ass'n.  55  W.  Va.  134,  46  S 
811.  Where  one  empowers  another  to  sell  land  for  a  spec 
sum  in  cash,  the  other  party  to  receive  as  compensation  : 
part  of  the  price  as  should  exceed  this  sum,  and  the  pe 
so  employed  secured  a  purchaser  who  was  to  pay  the  o\ 
the  sum  specified  in  cash  and  to  give  the  agent  notes  fo 
additional  sum,  the  agent  was  entitled  to  recover  from 
owner,  on  his  refusal  to  carry  out  the  sale,  the  amount  oi 
notes  so  to  be  given,  although  the  arrangement  between 
agent  and  the  purchaser  was  that  the  agent  should  adv 
a  part  of  the  price  and  should  take  title,  in  order  to  mortj 
the  land  to  reimburse  herself  for  such  advance  before 
land  was  finally  conveyed  to  the  purchaser.  Canfield  v.  On 
(N.  D.  1905),  102  N.  W.  Rep.  313. 

New  terms  agreed  on  by  principal  himself.  Where  a  p 
pcctiye  purchaser  refused  to  buy  property  upon  terms  off 
by  a  real  estate  agent  but  later  made  different  terms  d 
with  the  owner  the  agent  is  not  entitled  to  a  commis: 
Tooker  v.  Duckworth,  107  Mo.  App.  231,  80  S.  W.  963. 
a  contract  between  a  landowner  and  a  real  estate  broker 
vides  for  the  payment  of  a  fixed  commission  for  procurii 
purchaser  at  a  price  and  upon  terms  prescribed  by  the  o\y 
it  is  not  sufficient  to  entitle  the  broker  to  his  commission 
he  procures  a  purchaser  willing  to  purchase  at  a  less  price, 
though  the  owner  accepts  such  lower  price.  Ball  v.  D 
(S.  D.  1904),  loi  N.  W.  Rep.  719.  An  agent  is  not  ent 
to  a  commission  for  getting  a  purchaser  not  willing  to  paj 
entire  amount  in  cash,  but  willing  only  to  buy  by  payin 
part  in  land ;  otherwise,  if  the  owner  is  willing  to  sell  on 
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basis.  S.  E.  Crowley  Co.  v.  Myers,  69  N.  J.  L.  245,  55  Atl.  305. 
If  a  broker,  employed  to  effect  an  exchange  of  lands  on 
specified  terms,  is  the  efficient  cause  in  bringing  about  an 
exchange  satisfactory  to  his  employer,  he  is  entitled  to  recover 
the  reasonable  value  of  his  services,  even  though  the  exchange 
as  made  is  not  in  exact  accord  with  the  employer's  original 
proposition.  Reid  v.  McNerney.(Ia.  1905),  103  N.  W.  Rep. 
looi.  A  change  made  by  the  owner  and  the  purchaser  who 
was  found  by  the  broker  in  the  method  of  payment  does  not 
deprive  the  broker  of  his  rig^t  to  commission.  Huntemer  v. 
Arent,  16  S.  Dak.  465,  93  N.  W.  653.  Where  a  real  estate 
broker  procures  a  purchaser  who  agrees  to  pay  part  cash  and 
part  note,  which  is  accepted  by  the  vendor,  and  later  the  ven- 
dor demands  a  60  day  note  but  the  purchaser  demands  six 
months  time,  the  court  held  the  demand  for  six  months  time 
was  reasonable  and  the  broker  was  entitled  to  his  commission. 
Wendle  v.  Palmer,  jj  Conn.  12,  58  Atl.  12.  A  real  estate 
broker  who  has  an  agreement  for  his  commission  with  the 
owner  to  keep  for  his  commission  a  sum  representing  the  ex- 
cess of  the  selling  price  above  a  certain  sum  per  acre  earns  his 
comniission  if  he  procures  a  purchaser  on  terms  as  satisfac- 
factory  to  the  seller  as  he  had  ever  suggested  although  the 
terms  of  payment  of  the  purchase  price  were  not  definitely 
agreed  upon  by  the  seller  and  broker,  and  the  seller  reserved 
the  right  to  dictate  terms,  and  did  not  refuse  to  sell  to  the  pur- 
chaser procured.    Collins  v.  Padden,  120  Iowa  381,  94  N.  W. 

905. 

Broker  acting  for  both  parties.  No  right  to  commission 
exists  against  an  owner  accepting  services  of  agent  when  the 
circumstances  tended  to  show  that  the  agent  was  not  rendering 
the  services  for  the  owner  but  rather  for  the  purchaser.  Pown- 
ing  v.  Buck,  135  Mich.  636,  98  N.  W.  388.  A  real  estate 
broker  purporting  to  act  for  both  parties  can  recover  com- 
mission from  either  only  upon  proof  that  both  consented  to 
the  double  employment.  Casady  v.  Caraher,  119  Iowa  500, 
93  N.  W.  386.  A  real  estate  agent  employed  to  buy  cannot 
get  a  commission  from  the  seller  for  acting  as  his  agent  in 
the  sale  where  he  does  not  disclose  his  agency  to  buy  and  the 
seller  does  not  assent  thereto.  Bunn  v.  Keach,  214  111.  259, 
73  N.  E.  Rep.  419.  Where  under  a  contract  ior  a  commission 
on  the  sale  of  land  a  broker  advertised  the  property  for  sale, 
and  through  his  efforts  a  purchaser  was  found,  at  a  price 
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which  was  satisfactory  to  the  seller  and  a  sale  and  tram 
accordingly  effected,  the  commission  is  fully  earned  and  c 
Storer  v.  Markley  (Ind.  1905),  73  N.  E.  Rep.  1081.     C 
tracts  by  which  a  real  estate  agent  agrees  to  represent  e 
of  the  two  parties  to  a  transaction  are  not  necessarily  vc 
the   broker  may  recover  his  commissions  if  the  fact  of  the  doi 
agCTicy  was  known  to  both  parties,  but  not  otherwise ; 
burden  being  on  defendant  to  negative  such  knowledge.    .1 
Cypress  Lumber  Co.  v.  Perry,  118  Ga.  876,  45  S.  E.  674. 
agent  to  sell  real  estate  or  find  a  purchaser  therefor  car 
recover  his  commissions  from  the  seller,  if  he  is  agent 
both  seller  and  purchaser,  and  does  not  disclose  the  fact  of 
double  agency,  and  the  seller  does  not  consent  thereto, 
the  agent  is  guilty  of  bad  faith  toward  the  seller  pending 
negotiations .  for  the  sale.     Bunn  v.  Keach,  214  111.  259, 
N.  E.  Rep.  419. 

Fraud.  A  real  estate  agent  who  falsely  represents 
his  principal  that  he  paid  $20,000  when  in  fact  he  paid  $i8,< 
is  not  entitled  to  a  commission.  Jackson  v.  Pleasanton, 
\'a,  282,  45  S.  E.  573.  Where,  in  an  action  by  a  real  es 
broker  to  recover  a  commission,  it  is  admitted  by  the  plaii 
that  he  altered  the  contract  of  sale  after  it  had  been  sig 
by  the  defendant  and  delivered  to  the  plaintiff  for  execu 
by  the  purchaser,  the  burden  is  on  the  plaintiff  ^to  dispi 
a  fraudulent  intent  in  making  such  alteration.  Robertsoi 
Vasey  (la.  1904),  loi  N.  W.  Rep.  271).  See  the  opinion 
a  discussion  of  evidence  and  instructions  bearing  upon 
issue. 

Failure  of  agent  to  obtain  license.  Where  a  real  es 
agent  did  business  without  a  license  required  by  city  o 
nance  this  does  not  prevent  him  from  recovering  his  corm 
sinn  in  the  absence  of  an  agreement  between  parties  to  vie 
such  ordinance.  Tooker  v.  Duckworth,  107  Mo.  App.  : 
80  S.  W.  963.  It  was  held  that  a  statute  requiring  real  es 
brokers  to  take  out  a  license  and  imposing  a  penalty  for  fai 
so  to  do  does  not  make  a  contract  for  the  sale  of  land  by 
unlicensed  broker  void.  If  the  Legislature  had  intendec 
make  such  a  contract  void,  it  should  have  said  so.  Obe 
Stephens,  54  W.  Va.  354,  46  S.  E.  195. 


mg. 


Sec  .520.     Recovery  of  commisssion — Evidence — Pl< 

Ezndence,     Evidence  held  to  reasonably  show  that 
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estate  brokers  were  the  procuring  cause  of  a  transfer  and 
entitled  to  commissions.  Jaeger  v.  Glover,  89  Minn.  490,  95 
N.  W.  311.  In  an  action  to  recover  a  real  estate  agent's  com- 
mission, evidence  held  competent  and  sufficient  to  sustain  the 
verdict.  White  v.  Collins,  90  Minn,  165,  95  N.  W.  765.  For 
particular  facts  held  sufficient  to  sustain  a  verdict  for  the 
plaintiff  in  an  action  to  recover  for  services  alleged  to  have 
been  performed  in  procuring  a  purchaser  for  certain  real 
estate,  see  Theobald  v.  Hopkins,  93  Minn.  253,  loi  N.  W, 
Rep.  170.  Evidence  seld  insufficient  to  show  that  a  real  estate 
broker  procured  the  sale  of  real  estate.  Hollyday  v.  Southern 
Farm  Agency,  100  Md.  294,  59  Atl.  646.  Evidence  in  Cos- 
grove  V.  Leonard  Mercantile  &  Realty  Co.,  175  Mo.  100,  14 
S.  W.  986,  held  not  to  show  a  sale  or  the  earning  of  a  com- 
mission. 

Pleading,  Action  to  recover  commission,  complaint  and 
evidence  considered.  Lemon  v.  DeWolf,  89  Minn.  465,  95 
N.  W.  3.16.  In  an  action  to  recover  a  real  estate  agent's  com- 
mission where  the  facts  necessary  to  support  his  claim  are 
entirely  within  the  knowledge  of  the  defendant  the  complaint 
may  set  forth  a  single  claim  in  several  distinct  counts.  Spots- 
wood  V.  Morris  (Idaho  1904),  77  Pac.  216.  In  an  action  by 
a  real  estate  agent  for  commissions  he  must  allege  specifically 
what  he  was  employed  to  do,  the  compensation  to  be  received 
therefor  and  facts  showing  that  he  had  complied  with  his 
undertaking  and  had  procured  a  purchaser  who  was  willing 
a.nd  able  to  take  the  property  upon  the  terms  agreed  upon  with 
his  principal.    Fenwick  v.  Watkins  (Ky.  1904),  79  S.  W.  214. 

Sec.  521.  Recovery  of  commission — Where  broker 
does  not  himself  consummate  sale. — Sale  by  owner  to  an- 
other purchaser  before  broker  procures  a  purchaser. 

Sale  by  another  broker.  A  real  estate  broker  who  has 
been  discharged  by  the  owner  in  good  faith  and  not  merely  to 
avoid  paying  a  commission,  after  tlie  failure  of  negotiations 
to  sell,  and  who  has  accepted  the  discharge,  is  not  entitled  to  a 
commission  on  a  sale  made  afterwards  by  another  broker  to 
the  person  originally  negotiated  with.  Leonard  v.  Eldredge, 
184  Mass.  594,  69  N.  E.  Rep.  337.  Where  plaintiff  was  em- 
ployed to  sell  land  at  a  certain  price  and  procured  a  purchaser 
if  the  price  could  be  reduced  and  who  later,  because  of  the 
absence    from   town    of   the    plaintiff,    bought   the   property 
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through  another  broker  at  a  reduced  price,  the  plaintiff  w 
entitled  to  his  commission.  Smith  v.  Truitt  (Mo.  App.  190^ 
80  S.  W.  686.  A  real  estate  agent  who  places  his  sign  up 
a  lot  with  the  words  "Sole  agent''  thereon  and  is  known  to  ha 
done  so  by  the  daughter  of  the  owner,  who  had  charge  of  1 
latter's  business,  and  who  states  to  a  prospective  purchai 
"that  the  matter  is  entirely  out  of  my  hands,"  may  recoT 
his  full  commission  for  selling  the  property  even  thoUgh  t 
negotiations,  beg^n  by  him,  are  consummated  by  anotl 
broker.    Sylvester  v.  Johnson,  no  Tenn.  392,  75  S.  W.  R 

923- 

Sale  by  owner.  Where  the  broker  has  been  allowed 
reasonable  time  to  procure  a  purchaser  and  effect  a  sale,  a 
has  failed  so  to  do,  and  the  principal  in  good  faith  has  ten 
nated  the  agency,  and  subsequently  a  sale  is  consummated,  1 
fact  that  the  purchaser  is  one  whom  the  broker  introduced  a 
that  the  sale  was  in  some  degree  aided  by  his  previous  effo 
does  not  give  him  a  right  to  commission.  Donovan  v.  We^ 
182  N.  Y.  43,  74  N.  E.  Rep.  563.  If  a  broker  has  a  prospect 
customer  with  whom  he  is  negotiating  and  the  owner  wh 
such  negotiations  are  pending  sells  the  property  to  that  ci 
tomer,  clearly  the  customer  is  liable  for  the  broker's  comm 
sion  notwithstanding  the  broker  had  not  found  a  purcha: 
who  was  willing  to  take  the  property  at  the  terms  on  whi 
he  held  the  property  for  sale.  Von  Tobel  v.  Stetson  &  P< 
Mill  Co.,  32  Wash.  683,  73  Pac.  788.  In  an  action  by  a  brol 
for  commission  due  under  a  written  agreement  the  princi] 
may  show  a  subsequent  oral  release  of  a  right  to  commissi 
in  case  such  principal  should  himself  made  a  sale.  Wiscon; 
Farm  Land  Co.  v.  Bullard,  1 19  Wis.  320,  96  N.  W.  833. 

Sale  by  owner  to  another  purchaser  before  broker  pi 
cures  a  purchaser.  Where  a  letter  authorizes  a  broker  to  f\ 
a  customer  for  land  on  certain  terms  he  is  not  entitled  tc 
commission  if  he  finds  the  customer  after  the  owner  has  s< 
to  a  third  party.  Helling  v.  Darby  (Kan.  1905),  79  Pac.  10 
In  an  action  by  a  broker  for  commission  due  under  a  writt 
agreement  the  principal  may  show  a  subsequent  release  oi 
right  to  commission  in  case  such  principal  should  himself  ma 
a  sale.  Wisconsin  Farm  Land  Co.  v.  Bullard,  119  Wis.  3: 
96  N.  W.  833. 
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In  an  action  for  commission  for  finding  a  purchaser  of 
land,  it  appeared  that  the  defendant  listed  certain  land  with 
the  plaintiffs,  who  were  to  find  a  purchaser  on  certain  condi- 
tions, and  that  defendant  reserved  the  right  of  sale  for  him- 
self or  through  other  agents.  Plaintiffs  procured  a  party  to 
sign  a  contract  of  purchase  and  notified  defendant  by  telegraph 
on  the  same  day  on  which  defendant  signed  a  contract  of  sale 
to  a  party  secured  by  another  broker.  The  court  instructed 
the  jury  that,  if  plaintiffs'  party  signed  the  contract  of  pur- 
chase before  defendant  signed  his  contract  of  sale,  the  plain- 
tiffs were  entitled  to  recover.  Held,  error.  The  jury  should 
have  been  instructed  that  unless  defendant  received  plaintiffs' 
telegram  before  he  signed  the  contract  of  sale,  plaintiffs  were 
not  entitled  to  their  commission.  Johnson  Bros.  v.  Wright, 
124  la.  61,  99  N.  W.  103. 


RECORDS  AND  RECORDING 


Sec.  522.  What  constitutes  recording — Formalities — 
Filing — Copying  in  record — Destruction  of  records. 

Where  one  registering  a  state  grant  of  lands  refers  to 
another  grant  correctly  registered,  without  transcribing  it, 
and  describes  the  land  granted  by  metes  and  bounds,  such 
registration  is  sufficient.  Weeks  v.  Wilkins  et.  al  (N.  C.  1904), 
47  S.  E.  24. 

Formalities,  Recording  of  certified  copies  of  instruments 
affecting  title  to  real  estate  is  provided  for  by  Cal.  St.  1905, 
Qi.  446.  Certain  prerequisites  for  instruments  to  be  recorded 
are  prescribed  by  N.  J.  Laws  of  1904,  Ch.  43.  In  Georgia, 
a  deed  is  improperly  recorded  when  neither  of  the  attesting 
witnesses  were  present  when  the  grantor  signed  and  acknowl- 
edged the  deed.  Baxley'v.  Baxley,  117  Ga.  60,  43  S.  E.  436. 
Where  the  clerk  of  a  Massachusetts  court  of  record  signed  as 
attesting  witness  a  deed  of  lands  in  Georgia  without  indicating 
his  official  character  and  then  placed  on  the  back  of  the  deed 
his  certificate  as  clerk  of  the  court  and  that  it  was  a  court  of 
record  and  that  he  was  an  attesting  witness,  it  was  held  that 
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tins  was  sufficient  under  section  3621  of  the  Georgia  Cod 
admit  the  deed  to  record.     Ford  v.  Nesmith,   117  Ga. 
43  S.  E.  483.    Shannon's  Code,  §§  3749-3752,  relating  to 
registration  of  deeds  construed.     Wilkins  v.  McCorkle, 
Tenn.  688,  80  S.  W.  834. 

Filing.  In  Georgia,  where  a  deed  was  filed  for  re 
but  the  clerk  entered  it  in  the  mortgage  instead  of  the  ( 
book,  it  was  held  that  the  filing  for  record  was  all  that 
necessary  to  make  it  take  effect  as  against  third  persons  v 
out  notice  and  that  it  was  thereafter  admissible  in  evidence 
*' registered  deed,"  within  the  meaning  of  the  code,  wit 
proof  of  its  execution.  Durrence  v.  Northern  Nat.  Ban! 
Philadelphia,  157  Ga.  385,  43  S.  E.  726.  Where  the  sts 
provides  for  foreclosure  by  advertisement  only  in  case 
mortgage  with  power  of  sale  has  been  duly  recorded  a  n 
gage  containing  a  power  of  sale  must  be  deemed  to  have  ^ 
recorded  from  the  time  it  was  deposited  in  the  registi 
office  with  the  proper  officer  for  record  and  a  sale  by  ad 
tisement  may  be  held  although  the  register  negligently 
to  record  the  power  of  sale  contained  in  the  mortgage.  Sh 
V.  Bowdoin,  16  So.  Dak.  531,  94  N.  W.  416. 

References  to  prior  instruments.  Section  495  of 
statutes  forbidding  the  recording  of  any  deed  which  does 
show  tlie  grantor's  source  of  title  is  amended  and  re-ena 
by  Ky.  Acts  of  1904,  Ch.  67.  Pa.  Act  April  27,  1855  (F 
368),  construed  and  held  that  where  a  lease  and  a  mort^ 
thereof  are  left  in  the  recorder's  office  at  the  same  time 
mortgage  need  not  refer  to  the  book  and  page  of  the  1< 
Downing  v.  Glen  Rock  Oil  Co.,  207  Pa.  455,  56  Atl.  995. 

The  time  for  the  registration  of  grants  from  the  sta1 
extended  by  N.  Car.  Laws  of  1905,  Ch.  6.  Under  Cod( 
Ala.,  §  1005,  providing  that  conveyances  of  unconditi« 
estates  are  void  as  to  purchasers  for  a  valuable  consideral 
mortgagees  and  judgment  creditors,  having  no  notice  thei 
unless  recorded  within  30  days  of  their  date,  the  purchase 
real  estate  at  execution  sale  stands  in  the  shoes  of  the  ji 
ment  creditor,  and  if  the  latter,  before  the  recovery  of 
judgment,  has  no  notice  of  a  prior  unrecorded  deed,  the  ] 
chaser  will  not  be  affected  with  notice  though  notice  was  g 
on  the  day  of  sale.  Danner  v.  Crew,  137  Ala.  617,  34 
822. 

Copy,  The  record  of  a  tax  deed  is  sufficient  for  all  purp 
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if  substantially  correct,  and  not  containing  variances  from  the 
original  calculated  to  deceive  a  person  of  ordinary  intelligence, 
upon  reasonably  careful  inspection,  as  to  the  subject  matter 
and  substance  thereof.  If,  in  the  record  of  a  tax  deed,  the 
seal  of  the  county  is  represented  by  a  scroll,  the  scroll  is  suffi- 
cient, in  connection  with  the  declaration  in  the  attesting  clause, 
that  the  original  was  seakd  properly.  The  erasure,  from  the 
record  of  a  tax  dcedj  of  the  scroll  representing  the  seal  does 
not  affect  tlie  validity  of  the  record,  if  the  erasure  was  made 
after  the  completion  of  the  record.  For  particular  words  held 
to  be  substantially,  though  not  literally,  copied  in  the  record 
of  a  tax  deed,  see  Laughlin  v.  Kieper  (Wis,  1905),  103  N. 
W.  Rep<  264, 

L'nder  the  Tennessee  Statutes  a  register  of  deeds  who 
incorrectly  copies  a  deed  is  liable  upon  his  bond  for  failing 
to  correctly  copy  the  description  in  a  certain  deed,  but  no 
right  of  action  accrues  to  the  party  leaving  the  deed  for  record 
until  the  plaintiff  is  especially  damaged  because  of  the  error. 
State  V,  McClellan  (Tenn,  1905),  85  S.  W.  267, 

Destruction  of  record.  Where  in  a  suit  under  Missouri 
Revised  Statutes,  1899,  section  650,  it  appeared  that  the  plain- 
tiff  recorded  his  deed  of  wild  and  inioccupicd  lands  but  later 
the  records  were  destroyed  by  fire,  it  was  held  that  his  title 
was  not  impaired  by  failure  to  record  again  or  because  of  a 
sale  for  taxes  for  a  judgment  to  which  he  was  not  a  party. 
Weir  V,  Cordz-Fisher  Lumber  Co.,  186  Mo.  388,  85  S.  W.  341, 


Section  523.  What  instruments  may  be  recorded — 
Place  of  recording. 

Mortgages  and  assignments  of  mortgages  are  conveyances 
within  the  intendment  of  the  recording  act,  Gibson  v.  Thomas, 
iSo  N.  Y.  483,  y^  N.  E*  Rep*  484,  The  release  of  an  obligation 
for  personal  support  requires  no  acknowledgiuent  or  record- 
ing Rutherford  et.  ah  v.  Rutherford  (W.  Va.  1904),  47  S. 
E.  240.  Under  California  Civ.  Code,  section  1158,  providing 
that  an  instrument  in  writing  "affecting  the  title''  to  real  prop- 
erty may  be  recorded  a  contract  for  tlie  conveyance  of  real 
estate  may  be  recorded  and  its  record  is  notice  to  all  persons. 
Kent  V.  Williams  (Gal.  1905),  79  Pac.  527,  Kurd's  Rev,  St. 
1901,  p.  427,  C.  60j  §  30,  as  to  recording  conveyances  and  the 
effect  thereof,  construed  not  to  require  an  agreement  for  ex- 
tension of  a  mortgage  to  be  recorded  in  order  to  be  good 
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against  subsequent  incumbrances  or  purchasers  where  i 
extension  provides  that  all  the  stipulations  as  to  the  not 
mortgage  except  so  far. as  inconsistent  with  such  extern 
shall  continue  in  force.  Kraft  v.  Holzman,  206  111.  548 
N.  E.  574.  The  word  "conveyances"  in  the  North  Can 
Statute  (Laws  1885,  C.  145),  which  requires  them  to  b< 
corded,  does  not  include  wills.  Bell  v.  Couch,  132  N.  C. 
46  S.  E.  911. 

A  contract  for  the  sale  of  real  estate,  in  order  to  be 
titled  to  record  under  §  4191,  Minn.  Gen.  St.  1894,  need 
be  acknowledged  by  the  vendee,  if  duly  acknowledged  by 
party  who  would  be  required  to  sign  the  deed  in  orde 
effect  a  valid  conveyance.  McPheeters  v.  Ronning  (W 
^905)^  103  N.  W.  Rep.  889. 

Where.  An  owner,  the  deed  to  whose  land  has  once 
properly  registered  in  the  county  where  the  land  lies,  ; 
not  have  it  again  recorded  in  a  new  or  different  county 
which  the  land  subsequently  falls.  Bivings  et.  al.  v.  Go 
et.  al.,  133  N.  C.  574,  45  S.  E.  942.  A  deed  recorded  11 
improper  registry  although  not  effectual  to  pass  title  exce| 
between  the  parties  to  it,  is  evidence  of  the  nature  of 
holding  in  reference  to  a  claim  of  right  by  prescription.  ] 
lips  v.  Watuppa  Reservoir  Co.,  184  Mass.  404,  68  N.  E.  : 
848.  A  deed  absolute  on  its  face,  but  intended  to  be  a  n 
gage  under  a  parol  contract,  is  properly  recorded  in  a  1 
])rovided  for  the  record  of  deeds,  and  such  record  is  n( 
to  subsequent  incumbrancers  or  purchasers.  Merchants'  S 
Bank  v.  Tufts  (N.  D.  1905),  103  N.  W.  Rep.  760.  The  f 
of  deeds  during  the  pendency  of  litigation  to  test  the  or 
zation  of  a  new  county  is  provided  for  by  Minn.  Gen.  Lav 
1903,  Ch.  193. 

A  record  in  A.  county  of  land  lying  in  B.  county  is  1 
missible  to  show  constructive  notice  in  subsequent  purcha 
in  B.  county.    De  Lassas  v.  Winn,  174  Mo.  636,  74  S.  W. 


Sec.  524.      Unrecorded  instruments — Effect  of. 

The  recording  of  a  deed  is  not  essential  to  its  validit 
between  the  parties,  and  they  are  bound  by  it  in  the  absenc 
such  recording,  but  unless  it  is  recorded,  it  cannot  pn 
against  a  subsequent  innocent  purchaser  without  notice.  I 
v.  Whitaker,  31  Ind.  App.  664,  69  N.  E.  Rep.  182.  A  gra 
taking  a  deed  from  the  owner  of  record  gets  a  good 
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against  a  prior  grantee  whose  deed  is  not  recorded  unless  he 
had  actual  or  constructive  notice  of  such  unrecorded  deed. 
Booker  v.  Booker,  208  111.  529,  70  N.  E.  Rep.  709. 

In  New  Mexico  the  recording  statutes  are  no  protection 
to  creditors,  and  an  unrecorded  deed  is  good  against  even 
an  attaching  creditor.  Ilfeld  v.  De  Bosa  (New  Mexico  1905), 
79  Pac.  723.  Where' a  grantee  has  failed  to  record  his  deed 
until  after  the  conveyance  to  his  grantor  is  declared  void  for 
fraud  he  and  his  grantees  have  no  title  against  those  who 
have  obtained  the  rescission  of  the  deed,  without  notice  of  the 
unrecorded  deed.  Wilkins  v.  McCorkle,  112  Tenn.  688,  80 
S.  W.  834,  Where  a  grantee  enters  into  possession  and 
records  his  deed,  and  remains  in  possession  paying  taxes  for 
five  years,  a  grantee  under  a  prior  unrecorded  deed  who  has 
lived  in  the  neighborhood  during  the  possession  of  the  other, 
has  lost  his  right  of  action  by  his  laches.  Booker  v.  Booker, 
208  111.  529,  70  N.  E.  Rep.  709.  The  owner  of  land  agreed 
to  convey  and  took  a  bond  for  the  unpaid  purchase  money. 
This  bond  was  assigned  to  B.,  who  assumed  its  payment,  as 
well  as  the  payment  of  a  note  secured  by  mortgage  on  the 
lot  and  a  debt  (due  C.)  contracted  by  the  purchaser  in  erect- 
ing improvements.  These  papers  were  not  recorded,  but  a 
subsequent  mortgage  was.  As  between  this  mortgage  and  C. 
it  was  held — That  C,  in  order  to  protect  himself,  should  have 
had  his  contract  recorded  and  hence,  under  Ky.  St.  1899,  §§ 
500  and  2358,  providing  for  the  record  of  contracts  for  the 
sale  of  land  and  similar  papers,  the  mortgagee's  claim  was 
superior.     Hurst  v.  Hurst  (Ky.  1903),  76  S.  W.  Rep.  325. 

A  purchaser  at  a  mortgage  foreclosure  sale  is  not  bound 
by  the  release  by  the  mortgagor  of  a  right  of  way  by  neces- 
sity which  is  not  recorded.  Dahlburg  v.  Haeberle,  71  N.  J. 
L.  514,  59  Atl.  92.  Where  at  a  foreclosure  sale  after  action  to 
foreclose  a  senior  mortgage,  the  junior  mortgagee  having  been 
made  a  party  to  the  action,  a  purchaser  having  no  knowledge 
of  an  assignment  of  the  junior  mortgage,  there  being  no  record 
thereof,  takes  title  free  and  clear  from  the  claim  of  the  assig- 
nee. Pinney  v.  Merchants'  Nat.  Bank,  71  Ohio  173,  72  N.  E. 
Rep.  884.  A  person  taking  an  assignment  of  a  mortgage 
without  actual  notice  of  an  unrecorded  partial  discharge  and 
without  construction  notice  because  of  occupancy,  etc.,  is  not 
affected  by  such  discharge.  The  occupancy  by  a  railroad  of 
a  right  of  way  does  not  give  notice  to  an  assignee  of  a  mort- 


§524 


RECORDS  AND   RECORDING 


gagee  that  the  railroad  holds  on  unrecorded  partial  disch; 
of  the  mortgaged  land  where  railroad  has  its  right  of  i 
Gibson  V.  Thomas,  i8o  N.  Y.  483,  73  N.  E.  Rep.  484.  ( 
Civ.  Proc,  §  2133,  construed — ^priority  of  lien  over  subseq 
mortgage.  Western  Iron  Wks.  v.  Mont.  Pulp  &  Paper 
30  Mont.  550,  yy  Pac.  413. 

As  against  quit  claim  deed.  An  unrecorded  warranty  ( 
is  valid  and  effectual  as  against  a  quit  claim  deed  exec 
later  by  the  same  grantor,  and  which  purports  only  to  "rer 
release,  and  quit  claim"  his  interest  in  the  premises,  althc 
the  quit  claim  deed  js  taken  for  value  and  in  good  faith, 
is  duly  recorded.  Fowler  v.  Will  (S.  D.  1905),  102  N. 
Rep.  598. 

Unrecorded  trust.  Where  property  is  conveyed  to  a 
son  absolutely,  he  afterward  making  but  not  recording  a 
laration  of  trust  thereof,  a  purchaser  for  value,  without  n 
of  such  trust,  gets  a  good  title  free  and  clear  of  the  trust, 
so  does  a  purchaser  at  an  execution  sale  on  a  judgment  agp 
Jiim  personally.  Home,  Govs.  &  State  Bank  v.  Peoria  / 
cultural  and  Trotting  Soc,  206  111.  9,  69  N.  E.  Rep.  17.  W 
a  vendee  of  land  gave  back  a  trust  deed  which  was  noi 
corded,  bona  fide  purchasers  without  notice  at  a  j judicial 
of  the  land  by  his  commissioner,  took  such  title  as  he  had 
from  the  incumbrance  of  the  trust  deed.  Hunton  v.  "W 
lOi  Va.  54,  43  S.  E.  186. 

Color  of  title.  Under  the  North  Carolina  Statute  of  ] 
C.  147,  possession  under  an  unregistered  deed  for  more 
seven  years  does  not  constitute  color  of  title  and  bar 
entry  of  a  grantee  for  a  valuable  consideration  in  a  subseq 
deed  who  has  registered  his  deed.  Collins  v.  Davis,  13: 
C  106,  43  S.  E.  579. 

Payment  of  taxes  not  notice.  Section  1641,  Montana  ' 
Code,  construed  and  it  was  held  thereunder  that  "the  payi 
of  taxes  on  *  *  *  land  (in  question)  by  the  plai 
(whose  deed  was  not  recorded)  was  not  of  itself  * 
constructive  notice  to  the  defendant  (a  subsequent  purcha 
that  the  plaintiff  owned  or  claimed  it,  and  the  burden  of  p 
to  show  notice  and  want  of  good  faith  is  on  the  party  atl 
ing  the  (recorded)  deed."  Sheldon  v.  Powell,  31  Mor 
249,  78  Pac.  491. 

Burden  of  proof.  California  Civil  Code,  1214,  wit! 
gard  to  unrecorded  deeds  construed  and  it  was  held  that 


743  RECORDS  AS  NOTICE  §  524,  525 

burden  was  on  a  subsequent  purchaser  to  prove  that  lie  took 
his  conveyance  without  notice  of  the  earUer  unrecorrled  deed. 
Bell  V,  Pleasant,  145  California  410,  78  Pac,  957. 

Sec.  525.  Records  as  notice — Who  bound  by — Of 
what  instriimcnts- 

IV ho  bound  by.  Registration  is  notice  to  creditors  and 
subsequent  purchasers  or  parties  claiming  some  interest 
in  or  lien  upon  the  property,  only,  and  not  to  agents  em- 
ployed to  collect  rents,  Embry  v.  Galbreath,  110  Tenn. 
^97»  75  S,  W.  Rep.  1016.  Wheiie  a  deed  is  duly  recorded 
all  subsequent  j^rantees  take  with  constructive  notice 
thereof-  Chicago  P,  &  St.  U  Ry.  C  v,  Vaughn,  206  111. 
2^,  69  N.  E.  Rep,  113.  The  recording  of  a  deed  is  con- 
sidered notice  to  all  the  world.  Blair  v.  Whitaker,  31  Ind. 
App.  664,  69  N.  E,  Rep.  182.  Where  a  testatrix  devised 
land  for  life  to  A.  and  if  he  died  without  issue,  remainder 
in  trust  and  died  before  acquiring  title  to  the  land  and 
thereafter  the  life  tenant  acquired  the  fee,  this  amounted 
to  a  repudiation  of  the  trust  by  him  and  the  record  of  his 
deed  gave  notice  to  the  remainderman.  Com.  v*  Clarke, 
(Ky.  1904).  83  S.  W.  100. 

Deed  iml^roperly  acknowledged  or  signed,  A  deed  which 
has  been  acknowledged  before  the  grantee  therein  as  an 
officer  is  good  between  the  parties  but  if  recorded  is  with- 
out effect  as  notice,  by  construction,  under  the  registry 
laws,  Hun  ton  v.  Wood,  loi  Va.  54,  43  S.  E.  186.  Where 
in  the  '^granting  clause  of  the  deed  of  trust  the  names  of 
Frank  and  Frances  Bowie  were  written"  but  it  was  signed 
and  acknowledged  by  ''David  and  Frances  Bowie,"  it  was 
held  that  the  record  of  the  deed  did  not  give  notice  to  third 
parties  that  the  grantor  was  "David  Bowie,"  Henry  I^Iarx 
&  Sons  V.  Jordan,  84  Mississippi  334,  36  So,  386.  Under 
Mo,  Rev.  Slat,  1899,  §  3118,  providing  that  a  deed  w^hich 
has  not  been  acknowledged  and  which  has  been  recorded 
for  a  year  shall  give  notice  to  all  persons  of  its  contents, 
a  deed  of  husband  and  wife,  conveying  the  former*s  prop- 
erty, acknowledged  by  the  wife,  and  recorded,  is  notice  to 
one  who  takes  title  five  years  later.  Williams  v.  Butter- 
field.  (Mo.  T903),  77  S,  W,  Rep.  729. 

FrauduUnt  deed.  The  recording  of  a  deed  alleged  to  be 
fraudulent  gives  such  notice  of  its  character  as  will  bar  an 
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action  to  set  aside  the  conveyance  unless  comme 
within  the  statutory  period.  This  bar  is  not  waive 
a  stipulation  that  although  the  deed  was  recordec 
plaintiff  had  no  knowledge  of  it  until  a  certain  date  as 
is  held  to  refer  to  actual  and  not  constructive  knowl< 
Fuller  &  Johnson  v.  McMabin  (Iowa  1903),  94  N.  W. 
A  record  of  an  assignment  of  a  mortgage  is  noti^ 
the  mortgage  and  its  contents  under  N.  J.  Rev.  i& 
53  (Laws  1898,  p.  690),  and  is  notice  to  a  mortgagor 
takes  after  the  wrongful  cancellation  of  the  mortgage 
upon  a  statement  by  the  rrtortgagee  that  it  was  paid, 
gins  V.  Jamesburg  Mut.  Bid.  &  Loan  Assn.,  N.  J.  Eq. 
58  Atl.  1078. 

Bond.  The  recording  of  'a  title  bond  does  not  ( 
a  transfer  of  the  property  covered  but  its  execution 
be  shown  affirmatively  by  the  party  relying  upon  it. 
recording  simply  serves  to  give  notice  to  creditors 
purchasers  of  the  equity.  Burkhart  v.  Longbridge, 
Ky.  604,  76  S.  W.  Rep.  397.  Where  a  bond  for  a  de 
given  with  the  intention  that  it  shall  operate  as  a  r 
gage  the  recording  of  such  bond  is  not  notice  to  a 
chaser  that  the  obligee  stands  in  the  relation  of  mortg: 
Holmes  v.  Newman,  68  Kan.  418,  75  P.  501. 

Contract.  A  purchaser  of  land  takes  subject  to  a 
recorded  contract  of  sale  to  his  vendor  which  g^ves 
original  seller  a  lien  for  the  purchase  money  althougl 
subsequent  purchaser  had  no  actual  knowledge  of  the 
tract  of  sale.  Stack  v.  Hicklin,  (Missouri  1905),  87  S 
106. 

Lien  recited.  If  land  is  conveyed  by  deed  containini 
recital  of  the  reservation  of  a  lien  thereon  for  the  payi 
of  interest  on  a  note  given  as  part  of  the  purchase 
for  the  use  of  A.  B.  during  his  life,  all  subsequent 
chasers  of  the  land  take  with  notice  of  the  reservati< 
the  deed  is  properly  recorded.  Malone's  Committc 
Lebns  (Ky.  1903),  77  S.  W.  Rep.  180. 


Sec.  526.  Records  as  notice — Indexes— Instrun 
out  of  chain  of  title. 

Index.  Where  a  defendant's  deed  of  previously  r 
gaged  premises  was  transcribed  upon  the  record  book, 
not    indexed,   before    the   filing   of   the   lis  pendens   by 
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mortgagor,  the  failure  of  the  indexing,  this  not  being  es- 
sential to  recording,  should  not  render  defendant  a 
subsequent  purchaser.  Greenwood  Loan  '&  Guarantee 
Assn.  V.  Childs,  67  S.  C.  251,  45  S.  E.  167.  Under  Ky.  St. 
^903*  §  500  and  preceding,  and  §513,  the  recording  of  a  deed 
is  sufficient  notice  thereof  to  a  subsequent  purchaser, 
though  the  clerk  through  error  omitted  to  index  it,  and  it  is 
subsequently  withdrawn  by  the  grantee;  and  the  failure 
of  the  lattter  to  observe  the  clerk's  omission  to  perform  his 
statutory  duty  is  not  negligence.  Herndon  et.  al.  v.  Ogg, 
(Ky-  1905) »  84  S.  W.  754.  Where  the  statute  requires  all 
deeds  recorded  to  be  indexed  a  certificate  by  the  register 
of  deeds  that  a  deed  was  recorded  is  evidence  that  it  was 
indexed.  Chippewa  River  Land  Co.  v.  J.  L.  Gates  Land 
Co.  (Wis.  1903)  94  N.  W.  37.  The  re-indexing  of  real  es- 
tate in  case  of  change  of  name  is  required  by  Iowa  Acts 
of  1904,  Ch.  127. 

Instruments  out  of  chain  of  title  Where  a  mortgage, 
after  search  of  the  records  failed  to  discover  record  of  a 
warranty  deed  given  previously  by  mortgagor  to  A  at  a 
time  when  mortgagor  had  no  title,  the  mortgagee  taking 
the  mortgage  after  mortgagor  had  acquired  title,  the 
mortgagee  is  not  charged  with  notice  of  the  recorded  deed 
to  A.  Wheeler  v.  Young  et.  al.,  76  Conn.  44,  55  Atl.  670. 
The  record  of  a  mortgage  made  to  a  stranger  by  a  grantor 
under  an  unrecorded  deed  is  not  notice  to  a  grantee  from 
the  owner  of  record  either  as  to  the  unrecorded  deed  or  as 
to  the  mortgage.  Booker  v.  Booker,  208  III.  529,  70  N.  E. 
Rep.  709.  If  land  is  conveyed  by  a  deed  which  misnames 
the  grantee,  and  the  grantee  then  makes  three  successive 
mortgages,  correctly  describing  himself  in  the  third  mort- 
gage but  not  in  the  first  two,  and  the  incorrect  name  is  re- 
produced in  the  record  of  the  deed  and  mortgages,  the  third 
mortgagee  can  claim  no  priority  over  the  first  and  second 
mortgagees,  as  there  is  nothing  on  record  to  lead  him  to 
believe  that  the  mortgagor  had  any  interest  in  the  prop- 
erty. Glenovitch  v.  Zurich  (S.  D.  1904),  loi  N.  W.  Rep. 
1 103. 


REDEMPTION 

Redemption  from  tax  sale,  see  post  §§  637-640. 

Sec.  527.    Who  may  make  redemption. 

Sec.  5540  of  the  Rev.  Codes,  1899,  prescribing  the  per- 
sons who  may  redeem  land  sold  upon  execution,  is  amended 
by  N.  D.  Laws  1903,  Ch.  169.  Under  Kansas  Gen.  Sts., 
190^1  §§  4945>  4946,  one  holding  a  substantial  interest  in 
land  although  not  holding  the  title  is  entitled  to  redeem 
from  an  execution  or  mortgage  foreclosure  sale.  Mercer  v. 
McPherson  (Kan.  1905),  79  Pac.  118. 

Administrator.  At  common  law  an  administrator  cannot 
bring  a  bill  to  redeem  real  estate  which  was  conveyed  by  a 
mortgage  deed  by  the  intestate;  but  the  law  in  this  re- 
spect was  changed  by  Mass.  Rev.  St.  1836,  C.  107,  §§  30, 
31;  re-enacted  in  Mass.  Gen.  St.  i860,  C.  140,  §§  32,  33; 
Mass  Pub.  St.  1882,  C.  171,  §§  39,  40;  Mass.  Rev.  Laws, 
C  187,  §  33,  so  that  an  administrator  may  redeem  real  es- 
state  which  was  conveyed  by  a  mortgage  deed  by  his  in- 
testate, and  also  may  redeem  real  estate  which  was  con- 
veyed by  an  absolute  deed  intended  as  a  mortgage.  An 
administrator  may  redeem  real  estate  from  a  mortgage  without 
first  taking  out  a  license  to  sell  real  estate.  Clark  v.  Seagraves, 
186  Mass.  430,  71  N.  E.  Rep.  813. 

Creditor.  Under  Kurd's  Rev.  St.  1903,  §  20,  C.  77,  giv- 
ing a  right  of  redemption  to  "any  decree  or  judgment  cred- 
itor" after  the  period  of  12  months  and  before  15  months 
after  mortgage  foreclosure,  a  judgment  creditor  of  the  pur- 
chaser of  the  equity  of  redemption,  the  conveyance  being 
made  after  foreclosure  but  before  the  expiration  of  the  12 
month  period,  has  a  right  to  redeem.  Aetna  Life  Ins.  Co. 
V.  Beckman,  210  111.  394,  71  N.  E.  Rep.  452.  The  effect  of  a 
redemption  from  an  execution  sale  t>y  a  judgment  creditor 
is  not  to  vacate  the  sale  but  it  operates  to  transfer  to  the 
creditor  redeeming  the  rights  of  the  creditor  from  whom 
he  redeems,  providing  that  the  creditor  redeeming  has  the 
right  to  do  so.  If  the  holder  of  a  certificate  of  sale  under 
an  execution  accepts  the  redemption  money  from   a  re- 
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deeming  creditor  who  has  no  right  to  do  so;  the  rights  of 
the  redeeming  creditor  are  the  same  as  though  his  re- 
demption was  valid.  The  grantee  of  a  judgment  debtor 
who  has  failed  to  redeem  within  the  prescribed  six  months 
cannot  question  the  validity  of  a  redemption  from  such  sale 
by  a  judgment  creditor  of  the  debtor  or  the  title  acquired 
thereby  when  the  party  entitled  to  the  redemption  fund  has 
accepted  it.  S.  D.  Comp.  Laws,  1887,  §  5150,  5151,  5152, 
5154,  4339  and  5155  construed  and  held  that  on  redemption 
by  a  junior  execution  creditor  from  the  foreclosure  of  a 
prior  mortgage  he  still  retains  his  character  of  execution 
creditor  and  in  addition,  of  one  subrogated  to  the  prior 
mortgage.    McGregor  v.  Pierce,  17  S.  D.  51,  95  N.  W.  281. 

Grantee  of  deinsee.  Where  a  mortgagee  forecloses  and 
subsequently  the  plaintiff,  a  grantee  of  a  devisee  of  the 
mortgagor  redeems  he  is  entitled  to  be  reimbursed  the 
money  paid  to  redeem  the  property,  but  the  court  erred 
in  granting  a  strict  foreclosure  whereby  the  title  would  be 
forfeited  to  and  vest  in  the  plaintiff  upon  the  failure  of  the 
other  devisees  to  pay  their  share,  as  the  party  redeeming 
was  not  "a  redemptioner"  within  the  California  statute. 
The  court  should  have  ordered  that  after  default  of  pay- 
ment within  a  reasonable  time  the  property  be  sold  and 
the  proceeds  be  applied  to  the  payment  of  the  amount  due 
the  plaintiff  and  the  surplus  if  any,  paid  to  the  administra- 
tor of  the  mortgagor.  Warner  Bros.  Co.  v.  Freud,  138  Cal. 
651,  72  Pac.  345. 

Tenant  in  common.  If  the  mortgagee  consents,  a  tenant 
in  common  not  a  party  to  foreclosure  proceedings,  may 
redeem  Jiis  interest  by  paying  his  equitable  proportion  of 
the  mortgage  debt.  Dougherty  et.  al.  v.  Kubat  et.  al.,  67 
Neb.  269,  93  N.  W.  317.  A  tenant  in  common,  not  a  party 
to  foreclosure  proceedings,  may  redeem  from  a  foreclosure 
sale  of  the  premises,  but  must  offer  to  redeem  the  whole 
by  paying  off  the  entire  amount  of  the  mortgage  lien,  al- 
though the  land  may  have  sold  for  a  less  sum,  and  he  can- 
not compel  the  mortagee  or  his  successors  to  accept  a  part 
of  the  debt.  Dougherty  et.  al.  v.  Kubat  et.  al.,  67  Neb. 
269,  93  N.  W.  317. 

Junior  mortgage.  Where  a  first  mortgage  has  been  fore- 
closed without  making  a  second  mortgagee  a  party  to  the 
proceedings,  the  time  allowed  the  second  mortgagee  to  re- 
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deem  from  the  foreclosure  sale,  rests  in  the  discretion  of 
the  court.  Sixty  days  is  too  short  a  time  where  the  amount 
to  be  paid  is  $14,000,  and  the  Supreme  Court  on  appeal 
will  extend  the  time  to  ninety  days.  Rodman  v.  Quick, 
(III.  1905),  75  N.  E.  Rep.  465.  Where  a  junior  mortgagee 
prematurely  redeems  and  no  other  redemption  is  made 
and  does  all  acts  required  by  law  receiving  a  sheriff's  cer- 
tificate and  the  purchaser  accepts  the  money  from  the 
sheiiff,  thus  acquiescing  in  the  premature  redemption  the 
title  vests  in  the  junior  mortgagee  upon  the  expiration  of 
the  perior  allowed  for  redemption.  Finnegan  v.  Effertz, 
90  Minn.  1 14,  95  N.  W.  762. 

Sec.  528.  Redemption  from  mortgage  foreclosure- 
Requisites  and  rights  under. 

In  several  lots.  A  decree  for  foreclosure  of  several  mort- 
gages which  is  several  for  the  purpose  of  an  appeal,  is  several 
for  the  purpose  of  redemption,  and  money  paid  to  redeem  from 
the  sale  under  one  mortgage  would  inure  to  the  benefit  of  that 
mortgagee  and  not  to  the  other  creditors.  Morava  v.  Bonner, 
205  111.  321,  68  N.  E.  Rep.  707. 

Where  two  lots  are  subject  to  a  mortgage  and  at  the 
foreclosure  sale  the  lots  are  sold  separately  and  for  outside 
reasons  a  purchaser  bids  for  one  lot  enough  to  pay  the 
whole  mortgage,  although  the  lot  is  not  worth  that 
amount,  he  cannot  demand  of  a  person  redeeming  this  lot 
that  he  pay  more  than  the  real  value  thereof.  Senft  v. 
Vanek,  209  111.  361,  70  N.  E.  Rep.  720. 

When,  Where  a  mortgagee  is  placed  in  possession  of 
property  mortgaged  with  the  purpose  of  applying  the 
profits  of  the  premises  to  the  mortgage  debt  and  there  has 
been  no  foreclosure,  as  the  relation  of  mortgagor  and  mort- 
gagee still  exists  the  statute  does  not  commence  to  run  in 
favor  of  either  and  the  mortgagor  may  bring  suit  to  re- 
deem although  the  land  is  actually  held  by  one  who  is 
holding  under  the  mortgagee.  Katlin  v.  Murray  (Wash. 
1905),  79  Pac.  605.  Where  one  in  possession  under  execu- 
tion sale  is  required  by  statute  on  demand  to  give  a  sworn 
statement  of  the  debt  and  he  gives  a  statement  not  sworn 
to  the  debtor  should  proceed  to  redeem  under  the  statu- 
tory provisions  for  redemption  where  no  statement  is 
given.    Kennedy  v.  Trumble,  32  Wash.  614,  73  P.  698. 

Requisites,     'the  right  of  redemption  exercised  is   not 
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defeated  by  the  failure  of  the  master  in  chancery  to  record 
the  certificate  of  redemption  as  provided  by  statute. 
Morava  v.  Bonner,  205  111.  321,  68  N.  E.  Rep.  707.  A  re- 
demption from  a  mortgage  foreclosure  is  not  invalid  be- 
cause no  execution  was  sued  out  and  indorsed  by  the 
sheriff  in  accordance  with  2  Starr  &  C.  Ann.  St.  1896  (2nd 
Ed.)  p.  2358,  where  the  decree  under  which  the  redemp- 
tion was  made  did  not  provide  for  the  issuing  of  an  exe- 
cution except  in  case  of  a  deficiency  after  sale.  Morava 
V.  Bonner,  205  111.  321,  68  N.  E.  Rep.  707. 

Parties.  When  in  a  suit  to  redeem  from  a  foreclosure  of 
a  mortgage  pending  appeal  one  of  the  defendants  died,  it 
was  held  that  the  title  to  his  real  estate  passed  at  once  to 
his  heirs  and  the  latter  cannot  be  represented  in  court  by 
his  administrator.  The  heirs  are  necessary  parties  to  any 
further  proceedings.  State  Fair  Ass'n.  v.  Terry  (Ark. 
1905),  85  S.  W.  87. 

Taxes,  Redemption  from  a  decree  of  foreclosure  and 
from  a  sale  thereunder  for  taxes  by  a  mortgagor  who  has 
covenanted  that,  upon  his  default  in  the  payment  of  taxes, 
his  mortgagee  may  pay  them  and  add  the  amount  to  the 
mortgage  debt,  will  both  discharge  the  decree  of  fore- 
closure and  the  sale  pursuant  to  it,  and  satisfy  the  lien  of 
the  tax.  Redemption  by  the  holder  of  such  a  mortgage 
will  discharge  the  decree  of  foreclosure  and  the  sale  there- 
under, but  a  lien  for  the  redemption  money  and  interest 
will  subsist  for  the  protection  of  his  security  in  accordance 
with  the  covenants  of  the  instrument.  Carley  v.  Boner 
(Neb.  1904),  97  N.  W.  Rep.  1014.  Although  a  mortgagee 
may  pay  taxes  and  prior  liens  necessary  to  preserve  his 
interest  in  the  land  and  such  amounts  will  constitute  liens 
in  his  hands,  yet  if  he  chooses  to  let  the  property  be  sold 
by  the  sheriff  in  foreclosure  proceedings  under  a  prior 
mortgage,  and  he  buys  it  in,  and  pays  taxs  thereon  within 
the  redemption  period,  such  payments  of  taxes  do  not  form 
in  such  mortgagee's  hands  a  lien  which  must  be  paid  off  by 
the  redemptioner  before  redemption.  Government  Build- 
ing &  Loan  Inst.  v.  Richards,  32  Ind.  App.  24,  68  N.  E. 
Rep.  1039. 

Sec.  529.  Assignment  and  extension  of  right— Ac- 
counting. 

Assignment  of  right.    Independently  of  statute  a  mortga- 
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gor  judgment  debtor  may,  by  a  conveyance  of  his  land,  as- 
sign his  right  to  redeem  from  a  foreclosure  sale,  and  there- 
by authorize  his  assignee  to  exercise  the  right.  Cooper  v. 
Mauher,  122  Iowa  321,  98  N.  W.  124. 

Extension.  For  an  examination  of  evidence  alleged  to 
show,  an  i,xtension  of  the  time  for  redemption,  granted  by 
a  purchaser  at  foreclosure  sale,  see  Becker  v.  Lough  (N. 
D.  1905),  103  N.  W.  Rep.  417. 

Accounting.  Under  Washington  St.  1899,  C.  53,  §  13, 
one  buying  at  an  execution  sale  of  farm  lands  who  is  not 
in  possession  of  the  same  during  the  redemption  period 
is  not  liable  to  the  debtor  for  the  crops  on  redemption. 
Kennedy  v.  Trumble,  32  Wash.  614,  73  P.  698.  Where  a 
first  mortgage  was  foreclosed  and  the  mortgagor  agreed 
with  the  second  mortgagee  that  the  latter  should  purchase 
the  certificate  of  sale  and  take  a  sheriff's  deed  of  the  land 
and  should  then  sell  the  land  and  pay  the  mortgagor  any 
balance  remaining  after  reimbursing  himself  for  his  out- 
lay and  paying  the  debt  owed  him  by  the  mortgagor,  and 
the  second  mortgagee  accordingly  occupied  the  land  for 
several  years  and  then  sold  it,  the  mortgagor  was  entitled 
to  maintain  a  suit  in  equity  for  an  accounting,  there  being 
no  adequate  remedy  at  law.  Chaflfee  v.  Conway  (Wis. 
1905),  103  N.  W.  Rep.  269. 

Sec.  530.  Redemption  from  mortgage  foreclosure — 
Statutes  construed. 

Alabama  Code  1896,  3507,  providing  that  a  debtor 
may  relieve  from  foreclosure  sale  by  tendering  or  paying  at 
the  sale  the  purchase  money  with  10  per  cent,  interest  and 
all  other  lawful  charges  construed.  Harden  v.  Collins,  138 
Ala.  399,  35  So.  357.  Section  4045  of  the  Code,  as  to  re- 
demption from  foreclosure  sale,  construed  and  applied. 
Gustafson  v.  Durst,  124  la.  203,  99  N.  W.  738.  The  amount 
necessary  to  be  paid  in  order  to  redeem  mining  claims  after 
foreclosure  is  prescribed  by  S.  D.  Acts  of  1903,  ch.  180. 
Under  Wis.  Rev.  St.  1898,  §§  3162,  3165,  purchasers  of  the 
interest  of  a  mortgagor,  who  are  adjudged  liable,  upon 
foreclosure,  to  pay  any  deficiency  remaining  after  sale  of 
the  mortgaged  premises,  are  entitled  to  redeem  within  one 
year  after  the  judgment  is  entered  against  them,  and  a 
sTieriflf's  sale  made  before  the  expiration  of  the  year  will 
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be   set  aside.    Citizens'   Loan   &   Trust   Co   v.   Witte,    119 
Wis.  517,  97  N.  W.  Rep.  161. 


REFORMATION 

Reforming  contract  on  decreeing  specific  performance, 
see  post  §  566. 

Sec.  531.  Mistake  in  description  of  property — Scriv- 
ener's error — Mistake  of  law. 

Wrong  lot  conveyed.  Evidence  considered  sufficient  to 
show  that  a  deed  did  not  convey  property  intended  by  par- 
ties and  to  warrant  reformation.  Jenner  v.  Brooks,  yy 
Conn.  384,  59  Atl.  508.  In  a  suit  for  reformation  of  a  deed, 
evidence  is  admissible  to  show  that  although  the  descrip- 
tion in  the  deed  was  of  one  lot  it  was  intended  to  convey 
another,  and  was  understood  by  both  grantor  and  grantee 
to  convey  the  other  lot.  This  is  a  mistake  of  fact,  not  of 
law.  Wreneke  v.  Deputy,  31  Ind.  App.  621,  68  N.  E.  Rep. 
921.  A  deed  made  intending  to  convey  one  tract  of  land 
but  in  fact  describing  and  conveying  another  not  intended 
to  be  conveyed,  is  not  an  executed  conveyance  of  the  tract 
intended  to  be  conveyed  but  not  in  fact  conveyed.  When 
made  for  sufficient  consideration  such  a  deed  will  be 
treated  in  equity  as  an  agreement  to  convey  the  land  in- 
tended to  be  conveyed,  and  performance  enforced.  Strayer 
V.  Dickerson,  205  111.  257,  68  N.  E.  Rep.  767.  Where  in 
giving  a  mechanic's  lien  upon  their  homestead  for  improve- 
ments to  be  made  the  deed  of  husband  and  wife  describe 
the  premises  as  lot  No.  8  instead  of  lot  No.  7,  as  was  al- 
ways intended  by  both  parties  equity  will  reform  the  deed 
after  foreclosure.  Silliman  v.  Taylor  (Tex.  C.  C.  A.  1904), 
80  S.  W.  651.  A  purchaser  who  intended  to  buy  a  lot 
actually  in  the  possession  of  a  third  party  and  who  in- 
stead got  a  deed  of  an  entirely  distinct  tract,  is  entitled  in 
equity  to  have  his  deed  reformed  so  as  to  conform  to  his 
expectations.    Black  v.  Boskins  (Ark.  1905),  87  S.  W.  647. 

Boundaries  mistaken.  Where  by  mutual  mistake  a  deed 
of  land  omits  a  part  of  that  intended  to  be  conveyed,  the 
court  will  grant  a  reformation  of  the  deed  so  as  to  include 
the  omitted  land.    Stanley  v.  Marshall,  206  111.  20,  69  N.  E. 
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Rep.  58.  Where  a  deed  described  the  premises  as  forty 
feet  when  it  was  intended  by  the  parties  that  but  thirty 
feet  should  be  conveyed,  equity  will  reform  the  deed. 
Mikiska  v.  Mikiska,  90  Minn.  258,  95  N.  W.  910.  It  was 
held  that  when  the  evidence  showed  "a  mutual  mistake  as 
to  the  exact  location  of  the  true  boundaries  of  the  tract, 
and  consequent  incorrectness  of  the  measurements,"  a 
court  of  equity  would  reform  the  instruments  so  as  to 
"conform  to  the  real  agreement  of  the  contracting  parties." 
Hawkins  v.  Blair  (Miss.  1904),  36  So.  246. 

Area,  Where  a  deed  describes  the  granted  premises  as 
the  south  half  of  a  certain  lot  and  in  this  respect  accords 
with  the  intention  of  the  parties  except  that  they  supposed 
the  lot  to  be  twice  as  deep  as  it  actually  was,  so  that  the 
area  of  land  conveyed  is  half  as  great  as  was  expected, 
there  is  no  mistake  sufficient  to  warrant  reformation. 
Kruse  v.  Koelzer  (Wis.  1905),  102  N.  W.  Rep.  1072. 

Scrivener's  error.  Although  usually  equity  will  only  re- 
form a  deed  on  the  ground  of  mutual  mistake,  it  was  held 
that  where  by  the  error  of  the  scrivener  the  instrument 
does  not  carry  out  the  purpose  of  the  party  executing  it, 
reformation  will  be  made,  although  there  are  not  two  par- 
ties to  the  contract.  Ferrell  v.  Ferrell,  53  W.  Va.  515,  44 
S.  E.  187.  Where  a  mortgage  through  the  mistake  of  the 
scrivener  did  not  express  that  there  was  a  prior  mortgage, 
though  that  was  the  intention  of  the  parties,  equity  will 
reform  the  deed  although  the  mortgagee  has  already  recov- 
ered judgment.     AUis  v.  Hall,  76  Conn.  322,  56  Atl.  637. 

Mistake  of  law.  For  a  case  where  equity  will  grant  relief 
from  conveyance  of  land  through  mistake  of  law  see  Bott- 
orf  V.  Lewis,  121  Iowa  2y^  95  N.  W.  262.  Where  a  written 
contract  for  the  sale  of  land  fails  to  express  the  actual  in- 
tention of  the  parties,  equity  will  grant  relief  affirmative 
or  defensive,  even  in  case  of  a  misapprehension  of  the  legal 
meaning  and  effect  of  the  language  employed,  Zieschany 
et.  al  V.  Helmke  et.  al.  (Tex.  1904),  84  S.  W.  437,  (Tex. 
Civ.  App.)  Equity  will  not  ordinarily  reform  an  instrument 
on  account  of  a  mistake  of  law.  If,  however,  the  parties 
to  an  agreement,  while  in  the  process  of  reducing  it  to 
writing,  fall  into  error  and  the  instrument,  by  means  of  a 
mistake  of  law,  fails  to  express  the  contract  which  the 
parties    entered    into    equity    will    interfere.     So    a   bill    in 
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equity  will  He  to  reform  a  deed  which  contained  a  certain 
chuse  by  mistake,  instead  of  another  habendum  clause  as  in- 
tended.   Wall  V.  Meitke,  89  Minn.  232,  94  N.  W.  688. 

Sec.  532.  Other  mistakes — Abatement  of  purchase 
price  for  land  wrongly  described. 

Where  land  was  by  mistake  conveyed  to  a  husband 
and  wife  jointly  instead  of  to  the  wife  alone,  it  was  held 
that  a  later  mortgagee  from  the  husband,  the  wife  not  join- 
ing in  the  mortgage,  who  had  notice  of  the  mistake  takes 
tht  land  subject  to  the  right  of  the  wife  to  have  the  deed 
reformed  for  mistake.  Bates  v.  Frazier  (Ky.  1905),  85  S. 
W.  757. 

Lease^  For  an  interesting  examination  of  evidence  and 
proof  of  mistake  sufficient  to  entitle  to  reformation,  where 
a  lease  which  before  signing  had  been  read  over  to  the  par- 
ties was  so  reformed  as  to  entitle  lessee  to  remove  ma- 
chinery by  him  when  erected  the  existence  of  which  privi- 
lege was  proved  to  create  largely  the  rental  value,  see 
Brown  v.  Ward  &  Gleason,  119  Iowa  604,  93  N.  W.  587. 
Where  a  lease  is  entered  into  under  a  mutual  mistake  so 
material  to  the  making  of  the  contract  that  but  for  it  the 
contract  would  not  have  been  made,  equity  will  rescind 
the  contract  where  a  substantial  restoration  can  be  made. 
"A  court  of  equity  will  give  appropriate  affirmative  or  de- 
fensive relief,  as  may  be  required  by  the  circumstances, 
from  the  conseqquences  of  any  mistake  of  fact  which  is  a 
material  element  of  the  transaction  concerning  which  re- 
lief is  sought,  and  which  mistake  is  not  the  result  of  the 
mistaken  party's  own  violation  of  some  legal  duty,  pro- 
vided that  no  adequate  remedy  can  be  had  at  law.  A  mis- 
take is  always  a  mental  condition  or  conception.  This  may 
be  either  active  or  passive.  When  active,  the  mental  con- 
dition or  belief  may  be  that  a  certain  matter  or  thing  ex- 
ists which  really  does  not  exist,  or  that  a  subject-matter  or 
thing  existed  at  some  past  time  which  did  not  really  ex- 
ist." 

"A  mistake,  to  entitle  a  party  to  relief  on  account 
thereof,  must  be  material  to  the  transaction,  affecting  its 
substance,  and  not  merely  its  incidents ;  and  the  mistake 
itself  must  be  so  important  that  it  determines  the  conduct 
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of  the  mistaken  party  or  parties.    To  warrant  a  rescission, 
the  evidence  of  this  must  be  clear  and  positive." 

Such  a  mutual  mistake  occurs  where  a  lease  is  made 
whereby  the  lessee  was  to  add  two  stories  to  the  leased 
building,  the  rental  of  such  extra  stories  being  necessary 
to  enable  him  to  pay  tl^e  rent  agreed  upon,  and  it  was 
found  that  the  foundations  and  walls  of  the  leased  build- 
ing would  not  hold  the  extra  two  stories.  Hoops  v.  Fitz- 
gerald, 204  111.  325,  68  N.  E.  Rep.  430. 

Omission  of  agreement.  Where  by  mutual  mistake  the 
agreement  to  reserve  to  the  grantor  growing  crops  is 
omitted  from  a  warranty  deed  equity  will  reform  such 
deed  to  conform  to  the  agreement.  Marshall  v.  Homier, 
13  Okl.  264,  74  P.  368. 

Wrong  estate.  If  land  be  purchased  by  a  married  woman 
with  her  own  money  but  instead  of  being  conveyed  to  her 
in  fee  is  accidentally  transferred  to  her  for  life  only,  with 
remainder  to  her  heirs,  the  court  having  jurisdiction  of  the 
subject  and  parties  has  power  to  decree  a  fee  in  the  pur- 
chaser so  that  she  can  give  a  marketable  title.  Kendall  v. 
Crawford  (Ky.  1903),  77  S.  W.  R.  364.  Equity  may  reform 
a  deed  which  by  mistake  on  the  part  of  the  draftsman  gave 
the  wife  only  a  life  estate  so  as  to  give  her,  as  really  in- 
tended, a  fee  simple  subject  to  a  life  estate  in  her  husband. 
Nutall  V.  Nutall  (Ky.  1904),  82  S.  W.  377. 

Interest  not  intended  to  be  included  in  conveyance.  Where 
a  person  old  and  infirm,  unable  to  read  or  write  English 
deeds  all  his  property  to  a  Masonic  order  for  the  purpose 
of  being  admitted  to  a  home  equity  will  reform  the  deed 
so  as  not  to  convey  a  legacy  which  was  a  vested  interest  at  time 
of  making  the  deed  which  he  did  not  intend  to  convey 
and  which  he  was  informed  by  an  attorney  would  not  be 
conveyed  by  the  deed.  Wirsching  v.  Grand  Lodge  of 
Most  Ancient  and  Honorable  Soc.  of  Free  &  Accepted 
Masons  (N.  J.  Eq.  1903),  56  Atl.  713. 

Amount  of  notes.  Where  it  appeared  that  the  agreed 
price  for  the  purchase  of  land  was  $8  per  acre  but  by  the 
mutual  mistake  of  the  parties,  the  buyer  being  an  ignorant 
man,  the  mortgage  notes  given  therefor  were  written  on 
the  basis  of  $10  per  acre,  it  was  held  that  the  mistake 
would  be  reformed.  Jones  v.  Warren,  134  N.  C.  390,  46 
S.  E.  74a 
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In  an  action  to  foreclose  a  mortgage  and  for  reformation 
the  fact  that  the  mortgagor  only  owned  a  fraction  of  the 
land  conveyed  by  the  mortgage  is  no  bar  to  reformation 
for  the  sale  under  foreclosure  would  only  convey  to  the 
purchaser  the  mortgagor's  actual  interest.  Jenkins  v. 
Bailey,  French  v  Laird  (Ark.  1905),  87  S.  W.  1180. 

Abatement  of  price,  A  tract  of  land  was  represented  by 
the  owners  to  contain  185  acres  and  in  their  deed  was  de- 
scribed as  "177  acres  more  or  less,"  and  the  price,  though 
a  lump  sum,  was  based  on  a  certain  sum  per  acre.  In  an 
action  for  the  price  it  was  held  that  the  purchasers  might 
have  such  abatement  as  would  represent  the  difference  in 
price  between  185  acres  and  the  amount  actually  conveyed. 
Hall  V.  Ely  (Ky.  1903),  76  S.  W.  Rep.  848. 

Sec.  533.   'Mutuality  of  mistake. 

Mistake  to  reform  deed  must  be  mutual.  Montgom- 
ery V.  Mann,  120  Iowa  609,  94  N.  W.  1109.  "To  authorize 
the  reformation  of  a  deed  between  parties  on  account  of  a 
mistake,  the  mistake  must  be  that  of  both  parties,  and 
must  be  proved  by  clear  and  satisfactory  evidence."  Stan- 
ley V.  Marshall,  206  111.  20,  69  N.  E,  Rep.  58.  When  re- 
formation of  a  deed  is  asked  for  mistake  it  must  be  shown 
that  the  mistake  was  mutual  and  the  burden  of  showing 
this  IS  on  the  party  who  asks  for  the  relief.  It  was  held 
that  as  the  evidence  was  conflicting  mutuality  had  not  been 
clearly  proven.  Coleman  v.  Illinois  Life  Ins.  Co.  (Ky. 
1904),  82  S.  W.  616.  Where  a  petition  to  reform  a  deed 
for  a  mistake  failed  to  state  that  it  is  a*  mutual  mistake  such 
failure  was  cured  by  verdict.  Lewis  v.  Batten,  Tex.  C.  C. 
A.  1904,  80  S.  W.  389. 

When  the  buyer  "believed  that  she  was  buying  title 
to  all  the  lands  within  the  boundaries  described  in  (the 
plaintiff's)  deed  to  her"  but  the  plaintiff  "conveyed  by  mis- 
take land  which  he  did  not  intend  to  convey,"  it  was  held 
that  "there  was  no  mutual  mistake"  and  that  therefore 
there  could  be  "no  reformation."  Greenhaw  v.  Combs 
(Ark.  1905),  85  S.  W.  769. 

Sec.  534.  Bona  fide  purchasers — Negligence — Effect 
of  reformation. 

Bona  fide  purchasers.  Equity  will  not  reform  a  deed  for 
mistake   in   description  after  the  property  had   passed   to   a 
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bona  fide  purchaser  for  value.  Boone  v.  Graham,  215  111. 
511,  74  N.  E.  Rep.  559.  Where  a  land  contract  incorrectly 
describes  the  premises,  reformation  will  not  be  granted  at 
the  request  of  the  vendor,  if  he  has  sold  the  land  to  a  third 
person,  so  that  it  would  be  impossible  for  the  contract  to 
be  performed  specifically,  but  the  vendee  will  be  allowed  to 
recover  any  accounts  paid  on  the  contract  with  damages 
for  non-performance.  Wolke  v.  Chas.  A.  Watts  &  Co. 
(la.  1904),  loi  N.  E.  Rep.  76. 

Negligence.  Where  plaintiff  neglected  to  observe  that 
as  grantor  she  had  conveyed  more  land  than  was  covered 
by  her  agreement  to  sell,  and  she  received  no  consideration 
for  the  additional  land,  it  was  held  that  her  negligence  did 
not  bar  her  from  relief  by  reformation  in  equity.  Barry  v. 
Rownd  et.  al.,  119  Iowa  105,  93  N.  W.  66. 

Effect  of  reformation.  When  a  deed  was  by  mistake  exe- 
cuted to  a  widow  alone  instead  of  to  her  and  all  her  chil- 
dren, reformation  vests  each  of  the  children,  as  of  the  date 
of  the  deed,  with  an  equal  undivided  interest  in  the  land 
as  tenants  in  common.  Franklin  v.  Cunningham,  187  Mo. 
184,  86  S.  W.  79. 

Sec.  535.  Actions — ^Who  may  sue — ^Pleading,  evi- 
dence, limitations. 

A  mere  volunteer,  not  a  party  to  an  instrument  can- 
not demand  its  reformation.  Gould  v.  Glass  et.  al  (Ga^ 
1904),  47  S.  E,  505. 

Pleading.  A  bill  to  reform  a  deed  made  to  a  husband 
alleging  that  it  should  run  to  the  husband  and  wife  jointly 
but  failed  to  do  so  because  of  the  fraud  of  the  husband  is 
demurrable.     Lyons  v.  Lyons,  25  R.  L  494,  56  Atl.   680. 

Certainty  of  evidence.  The  evidence  of  mutual  mistake 
must  be  clear,  satisfactory,  specific  and  convincing  to  war- 
rant a  decree  of  reformation  of  a  deed.  Forester  v.  Van 
Anken,  12  N.  Dak.  175,  96  N.  W.  301.  Equity  will  not  re- 
form an  instrument  on  the  ground  of  mistake  unless  the 
evidence  is  "clear  and  convincing''  but  it  need  not  be  "clear 
of  all  reasonable  doubt."  Wall  v.  Meitke,  89  Minn.  232, 
94  N.  W.  688.  In  a  suit  for  the  reformation  of  a  deed  on 
the  ground  of  error  in  the  description  of  the  premises  the 
party  setting  up  the  mistake  produced  four  witnesses,  two 
interested  and  two  disinterested  to  whom  was  opposed  the 


757 


REGISTRATION   OF  TITLE 


§  535,  536 


testimony  of  the  other  party,  his  wife,  his  two  daughters, 
and  his  attorney.  Held — It  was  not  sufficient  that  the  mis- 
take was  shown  by  a  preponderance  of  the  evidence;  it 
should  have  been  established  beyond  a  reasonable  doubt. 
AIcGuigan  v.  Gaines,  71  Ark.  614,  ^^  S.  W.  Rep.  52.  To 
warrant  a  decree  for  the  reformation  of  a  conveyance  aris- 
ing from  contract  it  must  appear  from  definite  allegations 
and  corresponding  proof  that  there  was  an  agreement  be- 
tween the  parties,  and  the  terms  of  the  real  agreement  must 
be  shown  with  such  certainty  as  that  the  proven  averments 
will  form  a  basis  for  the  decree  in  substantial  conformity 
with  the  theory  of  the  bill.  Keith  v.  Woodruff,  34  So.  911, 
136  Ala.  443. 

Sufficiency  of  evidence.  The  evidence  was  examined  and 
held  to  be  sufficient  to  make  out  a  case  for  reformation  of 
a  deed  by  equity  on  account  of  material  mistakes  in  South- 
ern Finishing  &  Warehouse  Co.  v.  Ozmont,  132  N.  C.  839, 
1903,  44  S.  E.  681.  Where  a  complainaoft  purchased  real 
estate  and  had  the  deed  made  out  to  his  children  reserving 
a  life  estate  for  himself  the  evidence  was  insufficient  to 
show  that  by  mistake  of  his  attorney  a  power  of  revocation 
was  omitted  frorn  the  deed.  Van  Houten  v.  Van  Houten 
(N.  J.  Eq.  1904),  59  Atl.  555. 

Limitations.  There  was  in  1903  no  provision  in  the  Min- 
nesota statutes  to  bar  an  action  for  the  reformation  of 
a  deed  on  the  ground  of  mutual  mistake,  and  hence 
in  equity  the  time  will  run  from  the  time  when  with 
due  diligence  the  mistake  should  have  been  discovered. 
Wall  V.  Meilke,  89  Minn.  232,  94  N.  W.  688. 


REGISTRATION  OF  TITLE 


Sec.  536.    Registration  under  Torrcn's  law. 

Title  necessary.  In  proceedings  under  the  Torrens  law, 
the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
not  on  the  weakness  of  that  of  the  defendant.  .  Owsley  v. 
Johnson  (Minn.  1905),  103  N.  W.  Rep.  903.  The  applicant 
for  initial  registration,  under  the  statute,  of  a  title  as  a  title 
in  fee,  must  produce  proof  that  he  is  possessed  of  such 
title,  either  by  the  production  of  a  regular  chain  of  convey- 


§  536  REGISTRATION  OF  TITLE*  758 

ances  from  the  general  government,  or  by  proving  the  cre- 
ation of  a  title  by  adverse,  actual,  open,  continuous,  and 
hostile  possession  under  claim  of  title  for  the  period  of  20 
years,  or  by  payment  of  taxes  and  possession  of  the  prem- 
ises under  color  of  title,  or  payment  of  taxes  alone,  the 
premises  being  vacant,  for  the  period  necessary,  under  our 
statute  of  limitations,  to  the  perfection  of  a  title  of  that 
character.  Evidence  establishing  title  good  against  all  the 
world  is  essential  to  warrant  a  decree  awarding  initial 
registration  of  a  title.  "The  purpose  of  the  [Land  Regis- 
tration] act  is  to  establish  the  title,  and  give  certainty  to 
it,  so  that  the  public,  or  any  one  dealing  with  the  land,  may 
ascertain  the  true  state  of  the  title  by  inspection  of  the 
register.  By  the  act  all  persons  are  to  be  deemed  defend- 
ants by  the  designation  of  all  it  may  concern  and 
the  decree,  with  certain  limitations,  is  to  be  forever  bind- 
ing and  conclusive  upon  the  whole  world.  It  was  not  the 
design  of  the  act  that  a  mere  prima  facie  title  should  be 
registered  as  an  absolute  title  in  fee  simple,  and,  to  entitle 
an  owner  to  registration  with  such  a  title,  it  should  be 
proved.  The  applicant  for  initial  registration  of  title  in  fee 
simple  asserts  that  he  is  the  owner  of  such  title  as  against 
all  the  world,  and  undertakes  to  establish  it,  and  not  merely 
such  a  title  as  would  be  sufficient  to  remove  a  tax  deed  as 
a  cloud."  "The  act  was  not  intended  to  substitute  a  new  pro- 
ceeding for  a  bill  in  equity  to  remove  a  cloud  *  *  * 
and  accordingly  where  the  proof  does  not  authorize  the 
registration  of  title  the  application  should  be  dismissed," 
Glos  V.  Cessna,  207  111.  69,  69  N.  E.  Rep.  634.  The  appli- 
cant for  registration  of  a  title  under  4  Starr  &  C.  St.  1896, 
p.  259,  c.  30,  must  establish  that  the  true  title  in  fee  is  in 
him  before  he  can  have  relief,  or  require  those  whom  he 
has  brought  in  as  defendants  to  bring  their  titles  before 
the  court  for  adjudication.  Evidence  of  a  sheriff's  deed 
to  A  and  passing  that  title  by  mesne  conveyances  to  com- 
plainant without  any  evidence  connecting  such  title  with 
the  original  title  is  not  sufficient  to  entitle  complainant  to 
have  his  title  registered.  Glos  v.  Kingman  &  Co.,  207  111. 
26,  69  N.  E.  Rep.  632. 

Practice.  In  proceedings  under  the  Torrens  law,  finding^s 
of  fact  and  conclusions  of  law  should  be  made  as  in  or- 
dinary actions,   and  the  rules  of  practice  as  to  trials    of 
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actions  at  law  or  in  equity  followed  so  far  as  practicable. 
Owsley  V.  Johnson  (Minn.  1905),  103  N.  W.  Rep.  903. 
Failure  to  serve  notice  on  a  party  suggested  as  a  defendant 
by  the  examiner  renders  a  subsequent  judgment  void  as 
to  such  person  and  as  to  others  claiming  in  priority  not 
made  defendants;  but  a  notice  served  in  compliance  with 
Laws  1901,  p.  348,  c.  337,  §  20,  although  not  following  pro- 
visions of  Gen.  Stat.  1894,  §  5204  is  sufficient.  Dewey  v. 
Kimball  et.  al;  Dewey  v.  National  Bond  &  Security  Co., 
89  Minn,  454,  96  N.  W.  704,  affirming  on  rehearing  95  N. 
W.  317,  895.  In  proceedings  under  the  Torrens  system 
the  provision  in  section  19,  Laws  1901,  p.  353,  c.  237,  in 
respect  to  who  shall  be  and  shall  be  known  as  defendants 
is  mandatory  and  a  failure  to  follow  the  advice  and  report 
of  the  examiner  as  to  who  shall  be  parties  amounts  to  a 
failure  to  observe  this  provision  and  renders  any  judg- 
ment rendered  thereafter  void  over  the  party  named  by  the 
examiner.  Dewey  v.  Kimball,  89  Minn.  454,  95  N.  W.  317, 
Where  a  party  in  proceedings  under  the  Torrens  system 
has  been  served  with  summons  and  defaulted,  he  cannot 
later  demand  as  a  matter  of  right  to  come  in  and  defend; 
it  is  a  matter  for  the  discretion  of  the  court.  Upon  a  judg- 
ment obtained  under  the  Torrens  system  of  land  transfer 
(Minn.  Gen.  Laws  1901,  ch.  237,  p.  348)  a  member  of  a 
partnership,  which  is  a  lien  claimant,  who  has  not  been 
served  with  summons  may  take  the  affidavit  for  his  firm 
required  by  c.  237,  p.  356,  and  need  not  negative  the  fact 
that  the  other  members  of  the  firm  had  knowledge  of  the 
proceedings.  Reed  v.  Siddall  89  Minn.  417,  95  N.  W.  303. 
State  as  party.  In  proceedings  for  the  registration  of  title 
under  the  Torrens  Act,  as  amended  by  ch.  234,  §  6,  p.  341, 
?^finn.  Laws  1903,  the  state  cannot,  without  its  consent,  be 
made  a  party  for  the  purpose  of  determining  the  validity 
of  tax  Hens.  National  Bond  &  Security  Cp.  v.  Daskam,  91 
Minn.  81,  97  N.  W.  Rep,  458. 


RENTS 

For  other  cases  involving  liability  to  pay  rent  see  further 
ante  Landlord  and  Tenant. 

Sec.  537.  Nature  of  rent — Mortgagee  in  possession- 
Equitable  relief. 

A  "ground  rent"  is  a  right  to  real  estate,  not  personal 
property.  McCammon  v.  Cooper,  69  Ohio  366,-  69  N.  E. 
Rep.  6^. 

Where  a  first  mortgagee  takes  possession  and  brings 
suit  to  determine  the  amount  to  be  paid  by  a  second  mort- 
gagee to  redeem,  and  the  amount  so  determined  is  paid  by 
the  second  mortgagee  accordingly,  an  action  cannot  be 
maintained  by  the  second  mortgagee  to  recover  rents  and 
profits  for  the  period  of  the  first  mortgagee's  possession ;  it 
is  to  be  presumed  that  rents  and  profits  were  taken  into 
account  in  the  decree  fixing  the  afnount  to  be  paid  for  re- 
demption. Meredith  v.  Lochrie  (la.  1905),  102  N.  W. 
Rep.  502. 

Under  111.  Cr.  Code,  §§  127,  135,  which  provide  that  all 
judgments  recovered  on  leases  of  property  for  gambling 
purposes  may  be  set  aside  in  equity,  equity  has  power  to 
set  aside  a  judgment  recovered  upon  a  lease  for  such  pur- 
pose although  the  legality  of  the  contract  was  not  set  up 
or  adjudicated  in  the  suit  at  law.  Boddie  v.  Brewer  & 
Hofman  Brewing  Co.,  204  111.  352,  68  N.  E.  Rep.  394. 

Sec.  538.  Who  entitled  to  and  who  liable  for  rent — 
Amount — Receivership. 

When  at  the  beginning  of  the  year  a  husband,  in  his 
wife's  right,  leased  certain  farm  land  and  during  the  lease 
after  March  i  the  wife  died.  Held  (i)  that  the  husband 
was  not  liable  to  the  remaindermen  for  rent,  but  such  rent 
must  be  collected  by  them  from  the  under-tenants.  (2) 
That  on  the  wife's  death  the  rents  became  the  property  of 
the  life  tenant's  personal  representative,  in  the  proportion 
fixed  by  Rev.  St.  193,  §  1925.  (3)  That  double  rent  could 
not  be  collected  from  the  husband  for  refusal  to  surrender 
to  the  remaindermen  under  the  provision  of  Rev.  St.  1893, 
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§  1927;  the  statute  not  applying  to  this  case,  as  the  crop 
and  possession  of  the  land  necessary  to  its  cultivation  passed 
to  the  personal  representative  of  the  life  tenant.  Newton 
et.  al  V.  Odom,  67  S.  C.  i,  45  S.  E.  105. 

Who  entitled.  "Rents  which  were  due  prior  to  decease 
of  the  intestate  do  not  inure  to  the  benefit  of  the  heirs  by 
descent  cast,  and  are  not  the  subject  of  an  accounting"  in 
a  bill  in  equity  against  the  widow.  Coberly  v.  Coberly, 
189  Mo.  I,  87  S.  W.  961. 

If  a  vendor  of  land  procures  the  cancellation  of  the 
deed  which  he  has  given,  on  the  ground  that  he  has  only  a 
life  estate  without  power  of  alienation,  the  purchaser,  in 
accounting  for  rents  and  profits,  should  be  credited  with 
sums  received  by  the  vendor  as  rent  under  a  lease  of  the 
premises  which  was  assigned  to  the  purchaser,  although 
the  lease  was  invalid  as  such,  because  it  constituted  an 
incumbrance.  La  Rue  v.  Parmele  (Neb.  1905),  103  N.  W. 
Rep.  304.  A  vendor  of  land,  who  brings  an  action  to  com- 
pe'  the  purchaser  to  fulfill  the  contract  of  sale  and  who 
recovers  from  the  purchaser  the  full  price  with  interest, 
must  account  for  rents  and  profits  accruing  during  his 
occupancy  of  the  land  from  the  time  originally  agreed  for 
payment  of  the  price.  Ferguson  v.  Epperly  (la.  1905),  103 
N.  W.  Rep.  94. 

A  purchaser  of  land  may  recover  rents  and  profits  ac- 
crued during  the  occupancy  of  the  land  by  the  vendor 
after  the  time  fixed  in  the  contract  for  performance,  al- 
though he  failed  to  set  up  this  right  as  an  offset  in  an  action 
brought  by  the  vendor  to  recover  the  purchase  price.  Fer- 
guson V.  Epperly  (la.  1905),  103  N.  W.  Rep.  94. 

Right  of  part  owner.  Plaintiff  in  an  action  for  rents  and 
profits  in  land  derived  by  him  from  his  mother,  in  which 
his  father  has  a  one-third  life  interest,  will  be  allowed 
two  -thirds  of  the  difference  between  the  amount  of  rent 
collected  by  defendant  and  the  sum  properly  expended  by 
defendant  for  taxes,  insurance,  repairs,  and  commissions 
for  collections  and  on  the  total  sum  the  jury  may  allow 
interest  from  the  date  of  the  final  judgment  awarding  the 
title.  Smith's  Guardian  v.  Holtheide  (Ky.  1904),  84  S.  W. 
346. 

Who  liable.  One  who  takes  a  lease  of  property  as  an 
individual  continues  to  be  liable  for  rent  if  the  premises 
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are  occupied  by  a  partnership  of  which  he  is  a  member, 
unless  some  arrangement  is  made  with  the  landlord 
whereby  he  is  released  from  his  obligation  to  pay  rent. 
Fryszka  v.  Pr>'beski  (Mich.  1905),  102  N.  W.  Rep.  977. 

Amount,  Rent  is  not  recoverable  in  the  absence  of  proof 
of  an  express  promise,  or  value  of  use  and  occupation,  and 
in  case  of  one  holding  over  under  a  prior  lease  the  amount 
of  the  rent  in  the  prior  lease  must  be  proved.  Ambrose  v. 
Hyde  (Cal.  1904),  79  Pac.  66. 

Attorney's  fee.  Plaintiff  in  an  action  for  rents  and  profits 
cannot  recover  the  attorney's  fee  for  defending  his  title  in- 
curred in  a  former  proceeding  brought  against  him  by  the 
present  defendant  the  only  fee  recoverable  in  such  cases 
being  that  allowed  by  statute  to  be  taxed  in  favor  of  the 
successful  claimant  where  title  to  land  is  involved  in  the 
action.  Smith's  Guardian  v.  Holtheide  (Ky.  1904),  84  S. 
W.  346. 

Receivership,  Rents  accruing  during  a  receivership  held 
on  the  facts  not  reasonable  of  defendant  in  ejectment. 
Bourgoise  v.  Bourgoise  (Ga.  1904),  47  S.  E.  639.  In  the 
absence  of  a  pledge  of  rents  and  profits  in  the  mortgage 
the  mortgagee  after  condition  broken  and  upon  the  mort- 
gagor's insolvency  and  insufficiency  of  the  mortgaged 
premises,  is  not  as  a  matter  of  law,  entitled  to  the  appoint- 
ment of  a  receiver  penjdente  lite  to  collect  the  rents  and  profits, 
nor  is  he  so  entitled  in  equity  after  a  conveyance  of  the  mort- 
gaged premises.  Greenwood  Loan  &  Guarantee  Ass'n.  v. 
Childs,  67  S.  C.  251,  45  S.  E.  167. 

Sec.  539.  Coliection  of  rent  by  distress. 

Plaintiff  in  a  distress  warrant  may  require  the  prop- 
erty to  remain  in  the  officer's  hands  if  bond  for  the  eventual 
condemnation  money  is  not  given,  and  the  officer  can  ac- 
cept no  other  bond,  and  in  the  event  of 'a  loss  becomes  re- 
sponsible if  he  deals  with  the  property  otherwise  than  as  the 
statute  allows.  Though  a  distress  warrant  is  changed  into 
mesne  process  when  a  counter  affidavit  is  filed,  the  cause 
thereafter  becoming  practically  a  suit  for  rent,  a  general 
verdict  and  judgment  are  not  improper.  Hardy  v.  Poss 
(Ga.  1904),  47  S.  E.  947.  When  a  distress  warrant  was  by 
error  made  returnable  at  a  date  a  year  earlier  than  it  should 
have  been,  and  after  levy  had  been  made,  defendant  filed 
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a  counter  affidavit,  denying  that  the  rent  distrained  for 
was  due ;  held  that  such  affidavit  amounted  to  a  plea  to  the 
merits,  converting  the  proceeding  into  an  action  for  the 
rent,  and  the  warrant  became  mesne  process ;  and  that  on 
the  return  of  the  warrant  and  affidavit  at  the  proper  date 
it  was  no  error  to  refuse  to  dismiss  the  warrant  on  the 
ground  of  mistake.  (Civ.  Code,,  1895,  §  4981).  Brooke  v. 
Augusta  Warehouse  &  Banking  Co.  (Ga.  1904),  47  S.  E. 
341. 

Sec.  540.    Defences  in  action  for  rent. 

In  an  action  by  a  landlord  for  rent  a  lessee  who  was 
fraudulently  induced  by  the  landlord  to  enter  into  the  lease 
may    recoup  the  damages    suffered   from   the    fraud    of    his 
landlord.     Bauer  et.  al.  v.  Taylor  (Neb.  1903),  96  N.  W. 
268.    Where  a  lease  requires  a  specific  sum  of  money  to  be 
paid  at  a  certain  time,  allegation  and  proof  of  payment  is 
strictly  a  matter  of  defense,  and  a  party  suing  to  recover 
rent  which  is  due  according  to  the  terms  of  the  lease  need 
not  prove  affirmatively  any  demand  or  any  default  in  mak- 
ing payment.     Montgomery  v.  Leuwer  (Minn.  1905),  102 
N.  W.  Rep.  367.    Where    a    decision    has    been    rendered 
against  plaintiff  in  a  real  action  on  "the  ground  that  the 
property  passed  from  him  to  defendant  as  a  gift,  he  can- 
not set  up  as  counter  claim  in  an  action   for   rents   and 
profits  brought  by  the  former  defendant  a  demand  for  the 
purchase  money  alleged  to  have  been  paid  by  him,  on  the 
ground  of  res  judicata.    Smith's  Guardian  v.  Holtheide  (Ky. 
I904),84S.  W.  346.  ^      . 

For  a  case  considering  the  effect  on  a  landlord  s  rignt 
to  recover  for  use  and  occupation  of  a  prior  judgment  con- 
firming an  oral  lease  given  to  the  tenant  and  requiring  the 
landlord  to  give  an  oral  lease,  on  appeal  from  >^V\\c\\  "^v\dg- 
ment  was  dismissed  on  the  ground  that  the  lease  \\ad  ex- 
pired  and   possession   had   been    surrendered,     see    Harmon 
V.  Sullivan  (la.  1905),  103  N.  W.  Rep.  951. 


RESULTING  TRUSTS 

See  Trusts. 


RIGHT  OF  WAY 

Diversion  of  surface  water  by  railroad  embankment  see 
post  §  598. 

Sec.  541.     Grants  of  right  of  way— Estate  granted. 

Where  a  deed  of  a  right  of  way  was  not  dated  but  the 
acknowledgment  was  at  a  date  prior  to  when  the  grantor 
had  more  than  an  undivided  interest  the  grantee  acquired 
only  such  interest  as  the  grantor  had  though  Ke  later  ac- 
quired the  entire  interest  in  the  land.  Floyd  v.  Louisville 
&  N.  R.  Co.  (Ky.  1904),  80  S.  W.  204.  A  party  claiming  a 
right  to  quarry  rock  on  the  line  of  the  right  of  way  of  a 
railroad  under  a  contract  with  the  owner  executed  two 
years  after  the  extension  ^  and  recording  of  a  deed  to  the 
railroad  company  cannot  maintain  a  bill  to  enjoin  the  con- 
struction of  the  road.  Coyne  v.  Warrior  Southern  Ry.  Co., 
34  So.  1004,  137  Ala.  553.  A  grant  of  a  "public  road  over" 
private  land  to  a  county  creates  an  easement  only  and  the 
grant  by  the  county  of  the  right  to  lay  a  conduit  under  the 
surface  of  the  highway  to  a  natural  gas  company  created 
an  additional  servitude  for  which  the  landowner  is  entitled 
to  compensation,  the  measure  of  damages  being  the  value 
of  the  estate  taken  and  any  injury  resulting  to  the  adjacent 
land  by  the  construction  of  the  conduit  whether  caused  by 
negligence  or  not.  Ward  v.  Triple  State  Natural  Gas  & 
Oil  Co.,  115  Ky.  723,  74  S.  W.  709. 

The  extent  of  a  street  mentioned  in  a  deed  may  be 
shown  not  alone  by  plans  with  lines  upon  them  indicating 
the  street  and  its  connections,  nor  by  fences  or  other  sim- 
ilar structures,  but  may  be  shown  by  use,  by  what  was 
commonly  known  and  called  the  named  street,  and  by  the 
acts  and  declarations  in  regard  to  it  of  the  owner  of  the 
land  over  which  it  is  contended  that  it  passes.  Driscoll  v. 
Smith,  184  Mass.  221,  68  N.  E.  Rep.  210. 

Sec.  542.     Conditions — Covenants — ^Liability  to  taxes. 

Where  .land  is  conveyed  to  a  riailroad  by  a  deed  pro- 
viding that  a  station  shall  be  maintained  at  a  point  speci- 
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fied  and  that  otherwise  the  land  shall  revert  to  the  original 
owner,  this  proviso  constitutes  a  condition  subsequent  and 
not  a  covenant,  and  13  not  contrary  to  public  policy,  as  it 
does  not  restrict  the  maintenance  of  stations  at  other 
points.  Hence,  upon  a  failure  to  maintain  the  station  at 
the  point  specified,  the  grantor  may  recover  the  land  by  an 
action  of  ejectment.  Griswold  v.  Minneapolis,  St.  P.  &  S. 
S.  M.  Ry.  Co.,  12  N.  D.  435,  97  N.  W.  Rep.  538. 

Defendants  granted  to  plaintiffs  a  right  of  way,  for  a 
railroad,  over  their  land,  with  covenants  for  quiet  enjoy- 
ment. The  road  was  built  on  a  street  between  lots  of  de- 
fendants and  not  owned  by  them.  Defendants  then  sued 
plaintiffs  for  injury  to  their  right  of  access.  Held,  in  an 
action  on  the  covenants,  no  cause  of  action  was  shown. 
Hot  Springs  R.  Co.  v.  Williamson,  72  Ark.  52,  77  S.  W. 
Rep.  916. 

The  "lot"  or  strip  of  land  taken  by  a  railroad  for  part 
of  its  right  of  way  is  subject  to  special  taxes  levied  by  a 
city  for  street  improvements.  Figg  v.  Louisville  &  N.  R. 
Co.,  116  Ky.  135,  75  S.  W.  Rep.  269. 

Sec.  543*    Acquisition  of  right  of  way  by  prescription. 

Where  a  private  way  is  used  by  the  public  it  is  pre- 
sumed that  such  user  is  merely  permissive.  Welden  v. 
Prescott,  187  Mass.  415,  73  N.  E.  Rep.  536.  To  establish 
a  highway  by  prescription  a  continuous  user  of  the  definite 
way  claimed  must  be  shown  and  it  is  insufficient  where  the 
evidence  shows  that  the  travel  has  varied  from  year  to 
year  within  a  width  from  two  to  twenty-five  rods  accord- 
ing to  the  caprice  of  the  user.  Gehris  v.  Fuhrman  (Neb. 
1903) »  94  N.  W.  133.  A  railroad  operated  continuously  for 
30  years  through  a  cut  will  have  acquired  by  prescription 
enough  land  for  its  roadbed  and  for  sloping  sides  as  orig- 
inally constructed  and  not  as  widened  by  erosion.  P.  & 
H.  H.  Yanree  v.  Vicksburg,  S.  &  P.  R.  Co.,  34  So.  779,  100 
La.  791.  One  having  a  right  to  a  way  as  a  way  of  neces- 
sity cannot  acquire  that  way  by  prescription — at  least 
when  his  user  does  not  exceed  his  right;  and  such  user, 
after  the  necessity  has  ceased,  does  not  become  adverse 
until  the  owner  has  had  notice  of  an  adverse  claim.  Ann 
Arbor  Fruit  &  Vinegar  Co.  v.  Ann  Arbor  R.  Co.,  136  Mich. 
599,  99  N.  W.  869. 
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Sec.  544.  Nature  of  railroad  right  of  way — Estate 
acquired — Location — Value  of  use. 

'  A  street  railway  company  under  a  grant  of  a  right 
to  use  certain  streets  acquires  no  fee  in  the  soil,  but  does 
acquire  a  vested  property  right  in  the  nature  of  a  franchise 
or  easement  therein,  which  during  the  life  of  the  grant 
cannot  be  interrupted  or  obstructed  by  any  other  company 
under  another  grant.  Hamilton,  G.  &  C.  Traction  Co.  v. 
Hamilton  &  L.  Electric  Transit  Co.,  69  Ohio  402,  69  N.  E. 
Rep.  991. 

The  right  acquired  by  a  railroad  company  by  con- 
demnation proceeding  for  right  of  way,  depot  grounds  and 
terminal  facilities  dominates  all  rights  of  possession  ex- 
cept as  to  the  owner  of  the  fee ;  and  he  may  use  only  that 
portion  which  is  not  in  immediate  use  by  the  company, 
and  not  necessary  in  the  safe  and  convenient  use  of  that 
which  is  in  actual  service.  Kansas  &  C.  P.  Railway  Co. 
V.  Burns  (Kan.  1905),  79  Pac.  238.  Where  a  decree  in 
partition  of  real  estate  provides  for  a  right  of  way  by  one 
party  over  the  lands  of  another  this  right  of  way  m^y  be 
established  although  its  location  was  not  provided  for  in 
the  decree  if  it  was  used  and  acquiesced  in  by  both  parties 
for  so  long  a  time  as  to  be  treated  as  equivalent  to  an 
agreement.  Dickinson  v.  Crowell,  120  Iowa  254,  94  N. 
W.  49S. 

Value  of  use.  Where  a  right  of  way  for  a  tramway  on 
which  to  remove  logs  was  granted  for  five  years  but  the 
grantees  continued  to  use  it  thereafter  the  measure  of  dam- 
age for  such  use  is  the  rental  value  of  the  land  actually 
occupied  and  reduction  in  rental  value  of  the  cleared  land 
by  the  presence  of  the  road.  Leigh  v.  Garysburg  Mfg.  Co., 
132  N.  C.  167,  43  S.  E.  632. 

Where  a  right  of  way  had  been  acquired  by  a  rail- 
way company  under  the  provisions  of  Laws  1854,55,  p.  264, 
c.  228,  §  29,  (under  which,  except  as  provided,  there  is  a 
presumption  of  a  grant  of  the  land  occlipied  by  the  road- 
bed and  100  feet  on  each  side  thereof)  held  that  an  altera- 
tion made  after  30  years'  use  in  the  location  and  grade  of 
the  track,  by  which  the  track  was  moved  five  feet  to  one 
side  of  its  former  position,  and  a  cut  was  substituted  for  a 
fill,  involved  no  new  taking  of  land  for  which  compensa- 
tion would  be  claimed  by  the  owner.  The  railway  having 
the  right,  if  needed  for  its  purposes,  to  use  the  whole  right 
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of  way  (the  court  construing  the  entire  grant  as  such),  and 
alter  locations  of  track  or  change  grade  therein  whenever 
necessary.  Brinkley  v.  Southern  Ry.  Co.  (N.  C.  1904),  47 
S.  E.  791. 

Sec.  545.  Use  of  railroad  right  of  way — ^Erection  of 
telegraph  lines — Duties  of  railroads — Duty  to  naaintain 
stations. 

The  grant  of  a  right  of  way  for  a  railroad  does  not 
carry  with  it  the  right  to  construct  the  roadbed  in  such  a 
manner  as  to  cast  surface  water  upon  the  grantor's  prem- 
ises so  as  practically  to  destroy  them.  Childers  v.  Louis- 
ville &  N.  R.  Co.  (Ky.  1903),  74  S.  W.  241. 

In  an  action  to  recover  damages  for  the  unauthorized 
erection  and  maintenance  of  poles  and  wires  by  a  telegraph 
company  on  plaintiff's  land,  where  permanent  damages 
are  recoverable,  the  allowing  of  additional  damages  for 
injury  to  crops  during  three  preceding  years  is  error.  A 
right  of  way  granted  to  a  railway  company  for  the  purpose 
of  "surveying,  building,  constructing,  operating,  improv- 
ing and  repairing"  its  branch  line,  gives  the  company  the 
right  to  construct  on  and  over  its  right  of  way  a  telegraph 
or  telephone  line  for  its  use  in  the  operation  of  its  road 
and  the  dispatch  of  its  business  but  does  not  authorize 
the  construction  of  poles  and  wires  for  the  purpose  of  es- 
tablishing a  telegraph  or  telephone  line  for  general  com- 
mercial purposes. 

The  court  say:  "The  right  of  way  of  railroad  com- 
panies is  by  judgment  of  condemnation  made  subject  to 
occupation  where  and  only  when  the  company  finds  it 
necessary  to  take  the  actual  possession  in  furtherance  of 
the  ends  for  which  the  company  was  created.  The  dam- 
ages are  not  assessed  upon  the  idea  of  a  proposed  actual 
dominion,  occupation  and  perception  of  the  profits  of  the 
whole  right  of  way  by  the  corporation  but  the  calculation 
is  based  upon  the  principle  that  possession  and  exclusive 
control  will  be  asserted  only  to  so  much  of  the  condemned 
territory  as  may  be  necessary  for  corporate  purposes — 
such  additional  tracks,  ditches  and  houses  to  be  used  for 
stations  and  section  hands.  Unless  the  land  is  needed  for 
some  such  use,  the  occupation  and  cultivation  by  the 
owner    of    the    servient    tenement    will    be    disturbed    only 
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when  it  becomes  necessary  to  the  company  to  enter  to  re- 
move something  which  is  dangerous  to  the  safety  of  the 
passengers."  Hodges  et.  al  v.  Western  Union  Tel.  Co., 
133  N.  C.  225,  45  S.  E.  572. 

The  establishment  and  construction  of  ditches,  drains 
and  water  courses  across  rights  of  way  of  railroads  is  pro- 
vided for  by  Iowa  Acts  of  1904,  ch.  68,  Sees.  18  and  19. 
Sec.  8451,  ch.  124  of  the  Rev.  St.,  1899,  relating  to  the 
duty  of  a  railroad  company  when  a  levee  is  located  on  the 
line  of  its  right  of  way  is  amended  by  Mo.  Laws  of  1903, 
p.  238.  Sec.  8455,  ch.  124,  of  the  Rev.  St.,  1899,  is  repealed 
and  a  new  section,  providing  for  the  use  of  road-beds  of 
railroads  for  levees,  and  vice-versa,  enacted  by  Mo.  Laws 
of  1903,  p.  239. 

As  to  obligation  of  intersecting  railroads  to  make  track 
connections  under  Minnesota  Laws  1887,  c.  10,  section  3,  as 
amended  by  Laws  1895,  c.  91,  and  that  the  connection  is 
not  required  when  crossing  is  over  a  private  track,  as  "a 
spur  or  other  track  constructed  and  used  only  by  a  railway 
company  for  the  purpose  of  reaching  its  gravel  pit,  or  its 
shops,  or  its  round  house,  or  for  other  similar  purposes; 
but  the  duty  to  connect  exists  when  the  use  is  public."  See 
State  ex  rel.  Railroad  &  Warehouse  Commission  v.  Will- 
mar  &  S.  F.  Ry.  Co.  et.  al.,  88  Minn.  448,  93  N.  W.  112. 

Spur  track  on  street  for  single  owner.  A  city  has  no 
authority  to  grant  a  railroad  a  right  to  run  a  spur  track 
over  a  portion  of  a  street  to  and  for  the  exclusive  benefit  of 
a  single  owner.  The  public  streets  of  a  city  are  dedicated 
to  and  held  in  trust  for  the  use  of  the  public  and  while 
there  are  many  kinds  of  temporary  uses  of  a  private  char- 
acter that  may  be  and  are  daily  made  of  portions  of  them, 
it  is  well  settled  by  the  great  weight  of  authority  that  a 
city  council  has  no  power  to  grant  a  franchise  or  a  permit 
to  an  individual  or  corporation  authorizing  such  person  or 
corporation  to  make  a  permanent  use  of  a  public  street 
for  exclusively  private  purposes,  to  the  detriment  of  the 
public  and  damage  to  private  property  abutting  upon  such 
street.  Cereghino  v.  Oregon  Short  Line  Co.,  26  Utah  467, 
73  P.  634. 

Station.  For  a  consideration  of  the  points  controlling 
decision  of  whether  a  railroad  shall  be  compelled,  in  an 
action  by  the  Railroad  and  Warehouse  Commission,  to  re- 
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establish  a  station  removed  by  the  railroad,  see  State  ex 
rel.  Railroad  &  Warehouse  Commission  v.  Northern  Pac. 
Ry.  Co.,  90  Minn.  277,  96  N.  W.  80. 

Sec.  546.    Crossing  of  railroads  and  highways. 

Kirby's  Dig.  §§  3001,  6681,  construed  as  entitling  a 
railway  to  damages  for  the  establishment  of  a  public  road 
across  its  track  bat  not  allowing  the  railway  compensa- 
tion for  making  or  repairing  crossings.  St.  Louis  South- 
western Ry.  Co.  V.  Royall  et.  al.  (Ark'.  88.  S.  W. 
555-  Grades  at  crossings  are  required  to  be  established 
by  railroads  by  Art.  36,  of  1905.  Kentucky  Statuees,  1903 
Section  4297,  with  regard  to  the  right  of  county  courts  to 
abolish  gates  across  highways  was  construed.  Clark  et. 
al.  vs.  Booth,  (Kentucky  1905),  87  S.  W.  273.  Sec.  153 
of  Ch.  Ill,  of  the  Rev.  Laws,  relative  to  payment  of  dam- 
ages caused  by  the  abolition  of  grade  crossings,  is  amended  by 
Mass.  Act  of  1903,  Ch.  487.  In  condemnation  proceedings 
to  procure  a  crossing  on  a  street  evidence  of  the  cost  of 
g^ding  is  inadmissible  because  proceedings  to  compel  grad- 
ing are  entirely  distinct.  Re  Topping  Avenue,  (Missouri 
1905),  86  S.  W.  190.  For  construction  of  the  Pennsylvania 
statute  (Act  1901,  pi.  531)  relating  to  railroad  crossings  of 
highways,  see  In  re  Mifflinsville  Bridge,  206  Pa.  St.  420,  55 
Atl.  1 122.  A  railway's*  obligation  to  keep  a  bridge  in  re- 
pair is  independent  of  the  statutory  provision,  but  rests 
upon  its  duty  not  to  impede  a  public  way.  Hicks  v.  Chesa- 
peake &  O.  Ry.  Co.,  102  Va.  187,  45  S.  E.  888. 

Under  Rev.  Laws,  c.  iii,  §  135,  providing  for  the  tak- 
ing of  railroad  land  for  highways,  and  §  136  providing  for 
the  apportionment  of  expenses,  an  award  providing  that 
the  town  was  to  carry  into  eifect  so  much  of  the  decree 
as  required  the  taking  of  land  and  other  property  to  widen 
the  street ;  all  construction  was  to  be  carried  into  eifect  by 
the  railroad,  including  the  remaking  of  the  street,  as  well 
as  the  rebuilding  of  the  railroad  bridge  and  its  abutements ; 
in  the  future  the  railroad  bridge  and  its  abutements  were 
to  be  maintained  by  the  railroad  and  the  street  by  the 
town;  the  town  was  to  pay  the  "entire  expense"  due  for 
land  and  property  taken  in  widening  the  street,  and  all 
other  charges  and  expenses  were  to  be  borne  two-thirds  by 
the  railroad  company  and  one-third  by  the  town,  entitles  the 
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railroad  company  to  compensation  for  the  land  and  also  for 
the  abutments  then  on  the  land,  and  for  the  extra  expense  of 
a  new  railroad  bridge  over  the  street,  and  a  new  abutment  made 
necessary  by  the  change.  New  York,  N.  H.  &  H.  R.  Co.  v. 
Blackstone,  184  Mass.  491,  69  N.  E.  Rep.  315. 

An  ordinance  passed  under  Dallas  City  Charter  i,  § 
113,  requiring  a  street  railway  to  reduce  its  crossings  to  grade 
applies  to  crossings  existing  before  its  adoption  and  is 
not  an  attempt  to  assert  the  power  of  taxation  by  local 
assessment  (city  charter,  §  158)  or  that  of  eminent  domain 
but  is  an  assertion  of  police  power;  hence  the  city  cannot 
be  required  to  share  in  the  cost,  nor  is  there  a  taking  of 
property  without  due  process  of  law,  or  without  just  com- 
pensation, but  the  police  power  is  not  arbTtrary,  but  may 
be  restricted  by  the  courts  if  amounting  to  undue  process 
of  law,  as  the  constitutional  safeguards  provide.  It  is  a  good 
defence  in  an  answer  to  a  petition  for  mandamus  to  compel" 
a  street  railroad  to  reduce  crossings  to  grade,  that  it  is 
impracticable  to  coynply  with  its  terms.  Certain  allegation:- 
in  an  answer  to  a  petition  for  mandamus  to  compel  a  street 
railway  to  reduce  street  crossings  to  grade  was  held  to 
show,  if  true,  that  the  ordinance  was  arbitrary  and  luirea- 
sonable  in  its  operation  against  defendant;  so  that  it  was 
error  to  strike  out  the  answer  on  demurrer.  It  does  not 
affect  the  validity  of  an  ordinance, requiring  a  street  rail- 
road to  reduce  its  crossings  to  grade,  that  sucli  reduction 
would  necessitate  a  corresponding  change  in  the  grade  of 
the  track  between  the  crossings.  Houston  &  T.  C.  Ry. 
Co.  V.  City  of  Dallas  (Tex.  1905),  84  S.  W.  648. 

Sec.  547.    Farm  crossings  of  railroad  right  of  way. 

In  an  action  against  a  railroad  company  for  wrong- 
fully destroying  a  crossing  allegations  in  complaint  con- 
sidered and  held  sufficient.  Zook  v.  Illinois  Cent.  R.  Co. 
(Ky.  1904),  80  S.  W.  211.  §  1810  Wis.  St.  1898,  construed 
and  applied— obligation  of  railroads  to  provide  farm  cross- 
ings. State  v.  Wisconsin  Cent.  Ry.  Co.  (Wis.  1905),  f02 
N.  W.  Rep.  16.  In  the  case  of  the  obstruction  of  a  private 
way  leading  across  a  railroad  the  measure  of  damages  is 
the  diminution  of  the  value  of  the  use  of  the  property 
while  the  nuisance  continues.  Louisville  &  N.  R.  Co.  v. 
Carter,  (Ky.  1903 ,  ^^  S.  W.  Rep.  719.    A  railroad  company 
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in  taking  lands  was  required  to  maintain  crossings  where 
its  road  intersectd  land  of  an  individual.  The  owner  had 
a  right  of  way  across  the  tracks  appurtenant  to  each  of  his 
intersecting  lots  but  his  rights  are  not  transmitted  to  a 
grantee  of  a  portion  of  said  lands  lying  only  on  one  side  of  the 
railroad  tracks.  Marino  v.  Central  R.  Co.  of  New  Jersey, 
(N.  J.  Eq.  1903),  56  Atl.  306,  Under  la.  Code  1873,  § 
1268,  a  landowner  whose  farm  is  crossed  by  a  railroad  is 
entitled  to  demand  an  adequate  private  crossing,  but  the 
railroad  company  is  entitled  to  determine  whether  the  cross- 
ing shall  be  at  grade,  over,  or  under  the  railroad,  so  long  as 
the  crossing  is  adequate.  Guinn  v.  Iowa  &  St.  L.  R.  R. 
CO.  (la.  1904),  loi  N.  W.  Rep.  94.  In  a  suit  by  a  land- 
owner to  compel  a  railroad  to  put  down  a  crossing  for  her 
in  front  of  her  house  a  teilant  of  the  premises  25  years  be- 
fore testified  that  a  sectionman  built  a  crossing  for  his  ac- 
commodation at  the  point  in  question,  which  remained 
during  the  two  years  that  he  occupied  the  premises.  It 
also  appeared  that  afterwards  switches  were  put  in  at  the 
same  point.  The  charter  of  the  road,  granted  50  years  be- 
fore this  suit,  provided  that  if  the  road  were  built  through 
the  land  of  another  it  should  provide  him  with  crossings. 
In  this  case  the  plaintiff's  land  was  entirely  on  one  side  of 
the  railroad.  Held — ^The  plaintiff  could  have  no  relief. 
Thompson  v.  Louisville  &  N.  R.  Co.,  (Ky.  1903),  76  S. 
W.  Rep.  44. 

Sec.  548.    Loss  or  abandonment  of  rights. 

Nebraska  Comp.  St.  1901,  C.  78,  §  3  "that  all  roads  that 
have  not  been  used  within  five  years  shall  be  deemed  va- 
cant" applies  only  to  such  roads  as  had  not  been  used  for 
five  years  immediately  before  the  enactment  of  the  statute. 
Williams  v.  Smith,  (Neb.  1903),  94  N.  W.  150.  The  order 
of  a  county  court  granting  a  railroad  the  right  to  use 
part  of  a  highway  but  not  granting  an  exclusive  right,  pro- 
vided they  placed  a  fence  between  the  tracks  and  the  trav- 
eled part  of  the  way  did  not  operate  as  an  abandonment  of 
any  part  of  the  highway  in  the  absence  of  any  intent  to 
to  do  so  on  the  part  of  the  public  or  the  county  court.  Tur- 
ney  v.  Southern  Pac.  Co.,  44  Or.  280,  75  P.  144.  A  street 
railway  which  has  been  granted  a  permission  franchise  to  lay 
a  double  line  of  track  over  a  street  and  faijs  to  do  so  for  a 
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long  period  of  time,  using  a  single  track  only  in  disregard 
of  public  convenience,  has  no  right  to  complain  of  the 
granting  of  a  similar  franchise  by  the  municipality  to  a 
second  company,  and  cannot  enjoin  such  company  from 
constructing  its  own  tracks  along  such  street.  Newport  News 
&  O.  P.  Ry.  Co.  &  Electric  Co,  v.  Hampton  Roads  &  Electric 
Co.,  (Va.  1904),  47  S.  E.  839. 

Sec.   549..   Equitable  relief. 

A  bill  in  equity  for  the  removal  of  a  fence  across  a 
street  is  a  case  for  equitable  relief  as  it  is  a  case  of  con- 
continuing  interference  with  the  plaintiff's  right  of  passage 
over  the  street  and  not  a  case  of  part  trespass;  although  an 
action  at  law  would  lie,  it  would  not  have  been  adequate. 
DriscoU  V.  Smith,  184  Mass.  221,  68  N.  E.  Rep  210. 

A  mandatory  injunction  should  be  granted  where  a 
street  railway  company  without  comdemnation  proceed- 
ings or  payment  of  damages  builds  a  trestle  work  through 
a  private  way.  Russell  v.  Chicago  &  M.  Electric  Ry.  Co., 
205  111.  15s,  68  N.  E.  Rep.  727. 
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As  to  rights  of  riparian  owners  to  divert  waters,  see 

IRRIGATION. 

As  to  underground  streams  and  percolating  water,  see 
post  §  689. 

Sec.  550.  Accretion  and  avulsion — Change  in  bed  of 
stream. 

Accretion.  Land  formed  by  gradual  and  imperceptible 
accretion  belongs  to  the  owner  of  land  contiguous  to  it  and 
the  fact  that  124  acres  of  land  were  washed  away  from  one 
bank  andkjoined  to  the  other  in  less  than  three  years  does  not 
prevent  the  addition  from  being  accretion  in  the  legal  sense. 
Nix  V.  Pfeifer,  73  Ark.  199,  83  S.  W.  95 j.  Where  a  mort- 
gage deed  describes  land  as  bounded  on  the  meander  line  of  a 
river  or  by  the  river,  and  afterward  the  course  of  the  river  was 
changed  so  as  to  increase  the  area  between  the  river  and  the 
other  boundaries,  such  increased  area  belongs  to  the  mort- 
gagee or  a  purchaser  at  foreclosure  sale.    Leonard  v.  Wood, 
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33  Ind.  App.  83,  70  N.  E.  Rep.  827.  Where  a  deed  granted 
land  bounded  on  a  navigable  river  the  grantee  was  entitled 
to  land  gradually  made  by  natural  or  artificial  agencies  along 
the  bank  of  such  stream.  Black  v.  Diver,  68  Kan.  204,  74 
Pac.  1 123.  Where,  at  the  time  of  a  grant  from  the  United 
States,  the  bank  of  a  river  formed  a  part  of  a  boundary  of  the 
grant,  subsequent  accretions  formed  by  the  gradual  recession 
of  such  banks,  attach  to  and  become  a  part  of  the  grant.  Top- 
ping V.  Cohn  et.  al  (Neb.  1904),  99  N.  W.  372.  The  owner  of 
land  washed  away  gradually  by  the  current  of  a  river  has  no 
right  to  obstruct  the  free  flow  of  water  by  constructing  a  wall 
opposite  his  land  on  a  line  in  the  river  bed  where  his  banks 
originally  stood.    Holcomb  v.  Blair  (Ky.  1903),  76  S.  W.  843. 

Avulsion.  Where  it  appeared  that  in  various  years  of 
extraordinary  freshets  there  were  large  cavings  in  on  one 
side  of  a  river  and  at  once  "an  equal  deposit  developed"  on  the 
other  side  and  "when  the  flood  subsided,  the  channel  of  the 
river  measured  about  the  same  width,  but  was  shifted  in  posi- 
tion so  that  the  old  channel  became  dry,"  it  was  held  "that  the 
deposit  was  by  avulsion— caused  by  violent  floods  and  the 
original  owner  did  not  lose  title  thereto."  Nix  v.  Dickerson, 
81  Miss.  632,  33  So.  490.  It  was  held  that  where  the  Ken- 
tucky river,  which  is  the  boundary  between  Madison  and  Jes- 
samine counties,  changed  its  course  because  the  United  States 
government  built  a  dam,  so  that  part  of  a  farm  originally  in 
Madison  county  became  on  the  opposite  side  of  the  river  the 
farm  remained  in  Madison  county.  The  change  being  sudden 
and  perceptible  the  ownership  is  unchanged.  Witt  v.  Willis 
(Ky.  1905),  85  S.  W.  223. 

It  was  held  that  when  the  Dolores  "river  abandoned  its 
original  course,  the  bed  over  which  it  formerly  flowed  became 
part  of  the  surrounding  land."  Although  "the  defendant  had 
used  the  ancient  channel  to  convey  water  before  the  issuance  of 
the  patent  (to  the  plaintiff) — mere  user,  however  long  con- 
tinued, could  give  no  title  as  against  the  United  States.  Bog- 
lino  V.  Giorgetta  (Colo.  1904),  78  Pac.  612. 

Sec.  551.    Title  of  riparian  owners  to  submerged  lands. 

Code  1887,  §  1338,  in  declaring  the  ownership  of  the  soil 
of  public  waters  to  be  in  the  state,  in  absence  of  special  grant, 
and  subject  to  common  right  of  fishing,  etc.,  is  merely  declara- 
tory of  the  common  law,  not  an  arbitrary  assumption  of  right 
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on  the  part  of  the  state ;  the  owner  of  riparian  property  having, 
as  to  land  between  low  water  mark  and  the  centre  of  the 
channel  merely  certain  rights,  such  as  those  of  access  to  the 
shore,  the  building  of  piers  or  wharves,  and  that  of  the  con- 
tinuing enjoyment  of  riparian  ownership.  Taylor  v.  Com- 
monwealth et.  al  (Va.  1904),  47  S.  E.  875.  A  lease  of  land 
below  low  water  mark,  with  an  artesian  well  therein  situated, 
under  Acts  1899-1900,  p.  797,  c.  757,  was  held  not  to  infringe 
the  rights  of  the  riparian  proprietor,  where  she  had  not  built 
a  wharf,  pier  or  similar  structure  over  the  land  granted,  nor 
exercised  her  right  (under  Code  1887,  §  2137),  to  have  a  half- 
acre  below  low  water  mark  assigned  to  her  as  an  oyster  plant- 
ing ground ;  as  the  rights  of  the  commonwealth  and  the  riparian 
owner  must  be  exercised  so  that  the  one  shall  not  disturb  or 
impair  unnecessarily  the  enjoyment  of  the  other,  and  as  the 
right  of  assignment  is  merely  of  statutory  creation,  and  one  of 
which  plaintiff  should  have  availed  herself  as  to  the  land  in 
dispute  before  the  second  statute  making  the  lease  defeated  it, 
and  which  she  ought  not  at  any  right  to  be  allowed  to  exercise 
arbitrarily  and  capriciously  and  in  a  manner  to  injure  others. 
Taylor  v.  Commonwealth  et  al.  (Va.  1904),  47  S.  E.  875. 

Sec.  552.  Line  of  ownership  of  upland — ^Harbor  line. 

It  is  held  by  the  Supreme  Court  of  Wisconsin  that  "every 
shore  owner,  as  against  other  owners,  is  entitled  to  his  propor- 
tion of  the  line  bounding  navigable  water  for  contact  with 
navigation,  and  to  a  direct  course  over  intervening  shallows 
to  construct  piers  or  other  structures  connecting  the  shore 
with  such  navigable  line,  that,  where  the  irregularities  or  cur- 
vature of  the  shore  are  such  that  lines  cannot  be  drawn  at 
right  angles  to  the  shore  to  accomplish  this,  then  the  whole 
cove  is  to  be  treated  as  a  unit  of  the  shore  line  by  drawing 
such  vertical  lines  from  its  two  boundary  points  or  head 
lands  to  the  line  of  navigability,  and  then  apportioning  the 
whole  intervening  boundary  line  of  navigable  water  to  the 
whole  shore  line  of  the  cove  between  such  head  lands,  and  by 
drawing  straight  lines  from  the  two  termini  of  navigable 
water  line  to  the  respective  termini  of  shore  line  pertaining 
to  each  owner.  But  the  dominant  rule  is  that  each  must  have 
his  due  proportion  of  the  line  bounding  navigability  and  a 
course  of  access  to  it  from  the  shore  exclusive  of  every  other 
owner,  and  that  all  rules  for  apportionment  or  division  are 
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subject  to  such  modification  as  may  be  necessary  to  accomplish 
substantially  this  result.  Thomas  v.  Ashland,  S.  &  I.  R.  Log- 
ging Ry.,  122  Wis.  519,  100  N.  W.  Rep.  993. 

Harbor  lines.  It  was  held  that  "the  harbor  line  statute 
confers  no  right"  upon  the  owners  of  wharves  and  "the  fact 
that  statutes  of  the  state  and  ordinances  of  the  city  levy  taxes 
on  wharves  insolves  no  matter  of  equitable  estoppel  upon  the 
state  or  city  to  assert  whatever  legal  title  either  may  have  to 
the  shore  lot  upon  which  such  wharves  are  located.  Various 
Alabama  states  were  cited.  Turner  v.  Mobile,  135  Ala.  73, 
33  So.  132.  In  Rhode  Island,  the  establishment  of  a  harbor 
line  on  navigable  waters  entitles  the  riparian  owner  to  carry 
the  upland  or  high  water  mark  thereto,  and  fill  in  thereto,  but 
until  such  filling  in  the  public  rights  of  access  remain  unim- 
paired, and  may  be  protected  on  application  of  an  interested 
party  by  injunction.  Rhode  Island  Motor  Co.  v.  Cit  yof  Prov- 
idence (R.  I.  1903),  55  Atl.  696.  Acts  1893-97,  p.  469,  C 
399,  providing  for  the  establishment  of  low  water  mark  lines 
at  Fox  Island,  Va.,  held  unconstitutional  under  Const,  Art. 
5,  §  15.    EUinger  v.  Commonwealth,  102  Va.  100, 45  S.  E.  807, 

Sec.  553.    Land  between  high  and  low  water. 

A  narrow  strip  of  earth  under  a  bank  which  is  at  times 
exp!osed  at  low  water,  but  which  has  no  real  permanent  situs 
but  is  shifted  and  changed  more  or  less  from  time  to  time  by 
the  action  of  the  water,  is  not  tide  lands.  Lengstacken  v.  Mc- 
Cormac  (Ore.  1905),  79  Pac.  412.  An  act  incorporating  per- 
sons which  authorized  the  corporation  to  hold  such  part  of  a 
tract  of  land  as  belonged  to  the  proprietors  named  in  the  act, 
to  make  streets  through  the  same  and  divide  it  into  lots,  and 
to  build  walls  to  protect  the  same  from  water,  and  erect  build- 
ings thereon,  and  sell,  lease  and  exchange  the  same,  merely 
defined  the  powers  of  the  corporation  created  by  the  act  It 
does  not  grant  the  corporation  rights  of  property  in  the  plats 
owned  by  it  over  which  the  tide  ebbed  and  flowed.  Scully  v. 
Commonwealth,  188  Mass.  178,  74  N.  E.  Rep.  342. 

Where  one  has  an  easement  in  a  lawn  and  beach  in  front 
of  his  house  he  may  enjoin  the  construction  of  a  sea  wall  on 
a  line  farther  out  on  the  beach  than  the  old  wall  and  so  far 
that  the  beach  will  be  covered  at  high  tide.  Fisk  v.  Ley.  76 
Conn.  295,  56  Atl.  559.  North  Carolina  Code,  section  2751, 
as  to  rights  of  entry  of  riparian  owners  construed  and  it  was 
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held  that  when  the  state  granted  to  the  owners  of  the  upland 
land  between  high  water  mark  and  the  deep  water  at  Mdrehead 
City,  the  grantees  took  "an  exclusive  right  or  easement  therein, 
as  riparian  owners  and  proprietors,  to  erect  wharves,  etc.; 
that  when  they  ceased  to  be  the  owners  of  the  land,  by  convey- 
ance *  *  *  such  easemerit  passed  as  appurtenant  thereto," 
and  that  no  fee  passed  by  the  conveyance.  Shepard's  Point 
Land  Co.  v.  Atlantic  Hotel,  132  N.  C.  517,  44  S.  E.  39. 

Sec.  554.  Title  of  state  in  navigable  waters  and  lands 
thereunder. 

For  a  case  involving  the  New  Jersey  riparian  acts  and 
leases  of  the  state's  land  under  water  in  New  York  Bay,  see 
Grey,  Attorney  General,  v.  Morris  &  Gumming^  Dredging  Co. 
(N.  J.  Eq.),  55  Atl.  59.  In  Rhode  Island  the  state  holds  the 
legal  fee  of  all  lands  below  high  water  mark  in  trust  for  all 
the  inhabitants,  and  the  public  rights  so  secured  are  the  rights 
of  passage,  navigation,  and  of  fishery,  extending  to  all  land 
below  high  water  mark,  unless  it  has  been  so  used,  built  upon, 
or  occupied  as  to  prevent  the  passage  of  boats  and  the  natural 
ebb  and  flow  of  the  tide.  Rhode  Island  Water  Co.  v.  City  of 
Providence  (R.  I.  1903),  55  Atl.  696. 

U.  S.  Comp.  St  1901,  p.  3541,  construed  and  held  that 
the  permission  of  the  secretary  of  war  to  lay  water  pipes  in  a 
navigable  tidal  stream  was  sufficient  authority  under  the  act. 
Maine  Water  Co.  v.  Knickerbocker  Steam  Towage  Co.,  99 
Me.  473,  59  Atl.  953. 

The  commonwealth  has  a  right  of  property  in  and  title 
to  land  situated  below  low  water  mark,  or  where  the  ebb  and . 
flow  is  more  than  100  rods  below  the  100  rod  mark.    Common- , 
wealth  V.  Boston  Terminal  Co.,   185   Mass.  281,  70  N.  E. 
Rep.  125. 

Mich.  Comp.  Laws,  §  4339,  construed  and  applied — ^pub- 
lic drains  of  navigable  waters.  Cole  v.  Dooley  (Mich.  1904), 
100  N.  W.  Rep.  561. 

The  waters  of  the  Red  river  are  within  the  jurisdiction  - 
of  Texas  to  the  centre  of  the  channel.    Persons  v.  Hunt  (Tex. 
1905),  84  S.  W.  677. 

Sec.  555.  Title  to  submerged  land  upon  disappear- 
ance of  water. 

The  subdivision  and  survey  of  land  acquired  by  reliction 
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are  prescribed  by  S.  D.  Acts  of  1903,  Ch.  173.  Partition  of 
the  bed  of  a  dried  up  non-navigable  lake  should  be  made  upon 
equitable  considerations  of  the  rights  of  the  various  adjoining 
owners,  and  where  there  was  not  originally  an  outlet  or  inlet 
inequalities  caused  by  a  broken  shore  line  should  be  disre- 
garded, or  at  times  the  lake  should  be  treated  as  though  com- 
posed of  separate  bodies  of  water.  In  an  action  to  partition 
the  dry  bed  of  a  meandered  and  non-navigable  lake  of  an 
irregular  shape,  which  lake  had  gradually  dried  up,  division 
should  not  be  made  by  running  the  side  lines  of  the  various 
fractions  to  the  centre  of  the  lake,  nor  by  running  them  to  the 
centre  lines  supposed  to  mark  the  centre  of  the  stream;  but 
generally  division  should  be  made  by  extending  the  side  lines 
from  the  points  where  they  cut  the  meandered  line  to  the 
centre  of  the  lake.  Scheifert  v.  Briegel,  90  Minn.  125,  96 
N.  W.  44. 

N.  J.  Wharf  Act.  1851  (Gen.  St.,  p.  3753),  §§i  and  11, 
providing  for  reclaiming  of  tide  lands  by  shore  owners  con- 
strued and  held  that  land  so  reclaimed  becomes  vested  in  such 
owner  and  becomes  subject  to  the  easement  of  an  existing 
highway  reaching  to  the  high  water  mark  before  the  reclama- 
tion. Attorney  General  v.  Central  R.  Co.  (N.  J.  Eq.  1904), 
59  Atl.  348* 

Sec.  556*.  Rights  of  riparian  owners  to  the  flow  and 
use  of  waters. 

One  using  a  navigable  stream  is  not  entitled  to  go  upon 
land  of  riparian  owners  for  purpose  of  breaking  up  jams. 
Monroe  Mill  Co.  v.  Menzel,  35  Wash.  487,  77  Pac.  813. 

In  Nebraska,  the  common  law  rules  governing  the  rights 
and  duties  of  riparian  owners  apply  throughout  the  state 
except  so  far  as  altered  by  statute.  Meng  v.  Coffey  et.  al., 
67  Neb.  SCO,  93  N.  W.  713. 

The  owner  of  lots  abutting  on  a  river  is  entitled  to  an 
injunction  to  restrain  the  cutting  of  a  channel  or  basin  through 
such  lots  in  order  to  turn  a  steamer  so  large  that  it  could  not 
be  turned  in  the  river.  Wilkinson  v.  Dunkley-Williams  Co. 
(Mich.  1905),  103  N.  W.  Rep.  170. 

Where  the  owner  of  an  entire  tract  watered  by  a  drain 
divides  the  tract  and  conveys  the  upper  and  lower  parcels  to 
diiferent  parties,  the  upper  tract  has  an  implied  easement  over 
the  lower  for  the  passage  in  natural  courses  of  spring  and  sur- 
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face  water,  which  easement  or  quasi-easement,  being  continu- 
ous, apparent  and  reasonably  necessary,  passes  to  subsequent 
purchasers  by  implied  grant.  Riverside  Cotton  Mills  v.  Lwier, 
102  Va.  148,  45  S.  E.  875. 

Where  an  upper  riparian  owner  granted  to  a  lower  owner 
a  right  to  the  uninterrupted  flowage  from  the  former's  land 
it  was  held  that  such  grant  to  a  lower  owner  did  not  relieve 
the  latter  from  compensating,  in  eminent  domain  proceedings, 
the  upper  owner  for  the  loss  to  the  latter  of  the  use  of  a  certain 
spring  on  the  land  of  the  upper  owner.  Leiby  v.  Clear  Spring 
Water  Co.,  205  Pa.  St.  634,  55  Atl.  782. 

Forfeiture  or  abandonment.  The  right  of  a  riparian 
owner  to  the  flowage  of  a  stream  through  its  land  in  its  nat- 
ural channel,  such  right  being  held  by  him  "by  the  same  title 
that  he  holds  his  land,"  cannot  be  forfeited  by  lapse  of  time. 
Leonard  et.  al.  v.  St.  John,  loi  Va.  752,  45  S.  E.  474.  Where 
the  evidence  shows  that  the  defendant  did  not  cease  to  use  the 
water  at  any  one  time  for  a  period  of  seven  years  and  was 
interrupted  at  other  times,  it  may  be  found  that  he  had  not 
abandoned  his  water  right  in  the  absence  of  evidence  of  an 
intention  to  abandon.  Promontory  Kouch  Co.  v.  Argile  (Utah 
1904)*  79  Pac.  47. 

By  adverse  user.  A  party  does  not  establish,  a  right  by 
adverse  user  to  water  by  showing  merely  that  he  has  used 
some  and  at  certain  times  in  the  year  all  the  water  in  the  stream 
at  least  a  portion  of  every  year.  It  must  show  not  only  that 
its  use  was  open,  notorious  and  continuous,  but  also  that  it  was 
adverse,  that  is  his  use  must  be  such  an  invasion  of  the  right 
of  the  other  party  to  its  use  as  that  the  latter  could  have  main- 
tained an  action  for  such  invasion.  Talbott  v.  Butte  City 
Water  Co.,  29  Mont.  17,  73  Pac.  11 11. 

Inter-state  rights.  A  lower  riparian  owner  whose  mill 
is  located  outside  the  state  in  which  defendant,  higher  up  the 
stream,  is  interfering  with  the  lower  owner  has  the  same  prop- 
erty rights  as  a  lower  owner  within  the  state.  Cline  v.  Stock 
(Neb.  1904),  98  N.  W.  454. 

Right  in  gross.  In  Wyoming  the  sale  by  an  appropriator 
of  a  water  right  separate  from  the  land  is  valid  and  not  pro- 
hibited by  statute.  The  court  say  that  a  contrary  decision 
would  deny  the  property  right  in  the  water.  "The  water  right, 
when  sold,  does  not  become  as  suggested,  a  'floating  right/ 
It  becomes  appurtenant  to  other  land,  if  it  is  intended  by  the 
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grantee  for  irrigation,  or  else  is  devoted  to  other  equally  bene- 
ficial uses."  Johnston  v.  Little  Horse  Creek  Irrigating  Co. 
(Wyoihing  1904),  79  Pac  22. 

Second  water.  Where  one  agrees  to  supply  first  or  sec- 
ond water  to  another  for  mining  purposes  the  law  im- 
plies that  such  second  water  shall  be  fit  for  the  purposes  for 
which  it  is  to  be  used  and  it  is  incumbent  upon  him  to  provide 
the  necessary  dams  for  settling  this  water  and  removing  the 
debris  therefrom.  Gold  Ridge  Min.  Co.  v.  Tallmadge,  44  Ore. 
34,  74  Pac.  325. 

*'A  proprietor  of  land  may  change  the  course  of  a  natural 
water  course  within  the  limits  of  his  own  land,  if  he  restores 
it  to  the  original  channel  before  the  lands  of  another  are 
reached,  provided,  in  changing  the  course  of  the  stream,  he 
does  not  cast  upon  the  lands  of  an  adjoining  proprietor  water 
which  would  not  in  a  course  of  nature  flow  upon  such  adjoin- 
ing premises."  Daum  v.  Cooper,  208  111.  391,  70  N.  E.  Rep. 
339.  An  owner  of  land  through  which  a  stream  passes  may 
change  the  course  thereof  within  his  own  land,  if  he  returns 
the  water  undiminished  to  the  original  channel  before  it 
leaves  his  land,  and  he  is  not  liable  for  damages  caused  by 
such  diversion,  if  it  could  not  have  been  anticipated  or  guarded 
against  by  the  exercise  of  reasonable  care  and  foresight.  Neu- 
meister  v.  Goddard  (Wis.  1905),  103  N.  W.  Rep.  241. 

Non-riparian  owners  using  the  waters  of  a  stream  do  not 
acquire  a  prescriptive  right  to  do  so  against  the  owner  of  an 
upper  riparian  lot,  whose  rights  they  have  not  infringed,  since 
such  upper  owner  could  not  have  prevented  their  taking  it. 
Lawrie  v.  Silsby,  76  Vt.  240,  56  Atl.  1 106. 

Sec.  557.  Rights  of  riparian  proprietor  to  increase 
flow  of  stream  by  drainage  of  his  land. 

An  owner  of  land  may,  in  the  interests  of  good  husbandry, 
drain  ponds  or  basins  thereon  of  a  temporary  character,  and 
which  have  no  natural  outlet,  by  discharging  the  waters  there- 
of, by  means  of  an  artificial  channel,  into  a  natural  surface- 
water  drain  on  his  own  property,  and,  through  such  drain,  over 
the  land  of  another  proprietor  in  the  general  course  of  drain- 
age in  that  locality,  even  though  the  flow  in  such  natural  drain 
is  thereby  increased,  provided  that  this  be  done  in  a  reasonable 
and  careful  manner.  Aldritt  v.  Fleischauer  (Neb.  1905),  ro3. 
N.  W.  Rep.  1084. 
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Under  the  common  law  of  Iowa,  as  well  as  under  Acts 
30th  Gen.  Assem.,  p.  75,  Ch.  70,  a  higher  proprietor  may  right- 
fully construct  drains,  either  open  or  closed,  to  conduct  the 
water  upon  his  own  land  into  the  natural  and  usual  channels 
which  nature  has  provided,  even  though  the  quantity  of  water 
cast  upon  the  estate  of  a  lower  proprietor  be  somewhat  in- 
creased. Dorr  V.  Simmerson  (la.  1905),  103  N.  W.  Rep.  806. 
The  fact  that  township  trustees  shared  in  the  expense  of  a 
drain  in  no  way  relieves  the  defendant  from  liability  from  run- 
ning the  drain  from  his  land  to  that  of  the  plaintiff  and  increas- 
ing the  flpw  of  water  upon  his  land  to  his  damage.  Costello 
v.  Pomeroy,  120  Iowa  213,  94  N.  W.  490. 

It  was  held  that  the  owner  of  land  through  which  there 
runs  a  natural  watercourse  may  gather  water  on  adjacent  land 
and  divert  it  into  the  stream  so  long  as  its  natural  capacity  is 
not  exceeded  without  incurring  liability  to  a  lower  riparian 
owner.  It  was  so  held  in  a  case  where  a  road  overseer  made 
an  improvement  in  the  road  by  raising  the  grade  and  digging 
a  ditch  along  the  side  so  that  surface  water  emptied  into  a 
natural  water-course  which  flowed  across  the  highway.  Bald- 
win V.  Ohio  Township  (Kansas  1904),  78  Pac.  424. 

Sec.  558.    Landings^  ferries  and  canals. 

The  right  to  the  use  of  another's  riparian  property  as  a 
boat  landing  is  an  estate  of  inheritance  requiring  to  be  passed 
by  instrument  in  writing  under  R.  S.  1895,  ^^^  624.  Rev.  St. 
1895,  ch.  4799,  does  not  affect  the  construction  of  Arts.  4797 
and  4798,  as  to  the  rights  of  riparian  owners  to  maintain  fer- 
ries nor  prevent  their  application  to  waters  not  wholly  within 
the  state  boundaries.  Where  one  is  conducting  a  ferry  without 
a  license  (Rev.  St.  1895,  Art.  4798),  he  has  no  right  to  have 
the  highway  leading  to  it  to  be  kept  open  for  the  use  of  pas- 
sengers; and  his  use  of  the  shore  for  landing  purposes  is  a 
trespass  which  the  owner  may  enjoin.  Parsons  v.  Hunt  (Tex. 
1905 )>  84  S.  W.  644.  As  to  the  Session  Acts  of  Kentucky 
1853-54,  Vol.  I,  p.  358,  C.  178,  and  St.  1903,  §  1808,  in  regard 
to  the  grant  of  ferry  franchises,  and  leases  and  sales  of  same, 
see  Brooker  v.  Maysville  &  B.  S.  R.  Co.  (Ky.  1904),  83  S. 
W.  118.  Where  there  are  already  two  ferries  in  existence, 
in  order  to  obtain  authority  to  establish  a  third  a  real,  substan- 
tial, imperative  public  need  for  it  must  be  shown.  Sisters- 
ville  Ferry  Co.  v.  Russell,  52  W.  Va.  356,  43  S.  W.  107. 
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In  order  to  maintain  a  proceeding  to  establish  a  ferry  it 
is  not  necessary  to  show  ownership  of  land  on  both  sides  of  a 
river,  proof  of  ownership  of  land  on  one  bank  is  sufficient 
A  notice  and  written  application  for  a  ferry  was  held  to  con- 
tain a  sufficient  description  where  the  location  on  either  side 
was  spoken  of  as  lands  of  persons  named,  there  being  no  need 
to  give  the  precise  point  of  landing  since  less  particularity  is 
required  in  a  ferry  description  than  in  a  conveyance.  Sisters- 
ville  Ferry  Co.  v.  Russell,  52  W.  Va.  356,  43  S.  E.  107. 

Canals.  The  abutters  on  a  canal  may  acquire  by  pre- 
scription the  same  riparian  rights  in  the  waters  therein  that 
they  would  have  acquired  if  the  canals  had  been  natural  water- 
ways, that  is  in  Illinois  to  the  middle  of  the  canal  subject  to 
the  right  of  the  public  to  navigate.  Beidler  v.  Sanitary  Dist 
of  Chicago,  211  111.  628,  71  N.  E.  Rep.  11 18. 

Sec.  559.    Fishing  and  oyster  rights. 

The  right  to  enjoy  the  waters  of  a  stream  for  purposes  of 
fishing  is  a  substantial  right  possessed  by  the  owners  of  prop- 
erty abutting  on  the  stream  and  an  interference  therewith  is  a 
damage  to  the  riparian  land.  West  Muncie  Strawboard  Co. 
V.  Slack  (Ind.  1904),  72  N.  E.  Rep.  879.  Although  the  public 
may  have  a  right  to  navigate  water  over  land  owned  in  fee  by 
a  private  individual,  such  rigfit  does  not  carry  with  it  a  right 
to  fish  in  such  waters  or  to  shoot  on  such  waters,  and  the  latter 
right  may  exist  alone  in  the  owner  of  the  fee.  Schulte  v. 
Warren  (111.  1905),  75  N.  E.  Rep.  783. 

Under  the  Virginia  law  (Code,  Sec.  2153,  as  amended  by 
Acts  1891-92,  p.  549  and  p.  816,  and  Acts  1893-94,  p.  605), 
providing  for  the  protection  of  oysters,  it  was  held  that  an 
oyster  inspector  must  determine  whether  or  not  an  oyster  rock 
was  a  natural  oyster  rock  and  if  stakes  had  been  placed  upon 
them  it  was  his  imperative  duty  to  have  them  removed  and 
mandamus  would  lie  to  compel  him  to  perform  his  duty.  Lewis 
V.  Ciiristian,  loi  Va.  135,  43  S.  E.  331.  In  Virginia  (Code 
2137),  applications  for  locations  for  planting  oysters  need  not 
be  in  writing  but  may  be  made  verbally  to  a  local  oyster  in- 
spector.   Sinclair  v.  Quackenbush,  loi  Va.  245,  43  S.  E.  354. 

Sec.  560.    Rights  in  lakes  and  islands. 

Lake,  Where  one's  land  is  partly  covered  by  waters  of 
a  non-navigable  lake  this  does  not  give  him  such  rights  in  the 
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waters  of  the  entire  lake  as  to  prevent  another  owner  from 
erecting  a  boom  thereon.  Sneoulter  v.  Boyd,  209  Pa.  146,  58 
Atl.  144.  Where  a  defendant  has  illegally  drained  a  lake  and 
the  plaintiff,  a  riparian  owner,  has  obtained  judgment  that  the 
lake  be  returned  to  its  former  level  the  defendant  is  not  entitled 
to  prevent  obstructions  from  being  placed  in  the  canal  draining 
the  lake  merely  because  they  are  built  up  above  the  level  of 
where  the  bottom  of  the  former  outlet  was,  where  the  obstruc- 
tions do  not  do  more  than  offset  the  effect  of  the  illegal  drain- 
age, as  the  objective  point  to  be  kept  in  view  is  the  restoration 
of  the  former  water  level  regardless  of  where  the  crest  of  the 
obstruction  used  to  accomplish  that  result  may  be.  Priewe  v. 
Fitzsimmons  &  Connell  Co.,  117  Wis.  497,  94  N.  W.  317. 
For  a  discussion  of  the  right  of  the  state  to  regulate  the  taking 
of  fish  Jn  a  lake  by  one  who  owns  land  completely  surrounding 
the  lake,  see  People  v.  Hoeling  (Mich.  1904),  100  N.  W. 
Rep.  691. 

Where  undefined  and  unascertained  rights  to  the  use  and 
enjoyment  of  the  waters  of  Lake  Sunapee  existed  in  plaintiffs, 
they  may  have  relief  in  equity  against  a  corporation  wrong- 
fully interfering  with  their  rights  by  raising  and  lowering  the 
waters,  through  the  method  of  the  corporation  in  maintenance 
of  its  dam,  on  the  ground  that  equity  may  determine  the  extent 
of  the  rights,  admitted  to  exist.  State  et.  al.  v.  Sunapee  Dam 
Co.  et.  al,  72  N.  H.  114,  55  Atl.  899,  by  an  eqqually  divided 
court. 

Islands.  Lots  bordering  on  a  navigable  stream  were 
conveyed  by  government  grant  and,  later,  by  various  interme- 
diate conveyances,  to  the  plaintiff,  title  to  an  unsurveyed  island 
lying  between  the  lots  and  the  thread  of  the  stream  passed 
to  tlie  plaintiff  as  appurtenant  to  the  lots,  there  having  been 
no  deed  separating  the  island  from  the  bank.  Slifer  v.  Car- 
penter (Wis.  1905),  102  N.  W.  Rep.  26.  One  acquiring  from 
the  United  States  a  meandered  lot  bordering  on  a  navigable 
lake  has  a  contingent  interest  in  an  island,  not  surveyW  or 
reserved  by  the  government  and  lying  between  the  lot  and  the 
centre  of  the  lake,  such  interest  being  based  upon  the  possi- 
bility that  the  island  may,  at  some  future  time,  become  con- 
nected with  the  lot  by  the  action  or  recession  of  the  waters. 
This  contingent  right  is  superior  to  that  of  one  acquiring  the 
island  from  the  government  after  the  patent  of  the  shore  lot 
has  been  issued,  so  that  the  patentee  of  the  shore  lot  may  re- 
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cover  possession  from  the  patentee  of  the  island,  if  a  sand  bar 
between  the  two  tracts  is  established  by  accretions  permitting 
access  to  the  island  by  teams,  and  rising  above  the  surface 
of  the  lake  in  times  of  ordinary  low  water.  Webber  v.  Axtell, 
(Minn.  1905),  102  N.  W.  Rep.  915. 

Sec.  561.  Riparian  rights  and  obligations  of  munici- 
pal corporations — Harbor  lines. 

A  municipal  corporation  polluting  a  river  is  not  thereby 
made  liable  to  an  action  by  one  lower  down,  not  a  riparian 
owner,  who  is  a  grantee  or  lessee  of  a  privilege  to  take  water 
from  a  canal  filled  with  river  water.  Doremus  v.  Mayor,  etc., 
of  City  of  Paterson  (N.  J.  L.),  55  Atl.  304.  Where  a  city  pur- 
chases land  on  the  banks  of  a  stream  and  erects  reservoirs 
thereon  for  municipal  purposes  a  lower  riparian  owner  is 
entitled  to  an  injunction  to  restrain  the  diminishing  of  his 
supply  by  abstracting  the  water  for  such  purposes.  Lonsdale 
Co.  V.  Woonsocket,  25  R.  I.  428,  56  Atl.  448.  It  was  held 
that  riparian  owners  under  Article  290  of  the  Louisiana  Consti- 
tution must  obtain  permission  fro  mthe  board  of  commissioners 
of  the  port  of  New  Orleans,  not  the  Common  Council  of  the 
City  of  New  Orleans,  as  a  condition  precedent  to  the  erection 
of  wharves  and  other  buildings  or  improvements  on  the  bat- 
ture  or  banks  which  they  own.  NichoUs,  C.  J.,  and  Monroe, 
J.,  dissenting.  State  v.  Board  of  Levee  Commrs.  109  La.  403, 
33  So.  385.  Where  a  statute  authorizes  a  municipality  to 
build  a  levee  to  protect  certain  lands  from  overflow,  this  does 
not  render  the  city  liable  for  negligence  in  the  construction  of 
the  levee.  A  city  may  be  liable  as  another  ripairian  proprietor 
would  be  for  negligence  in  construction  of  municipal  works, 
as  water  works  or  canals,  but  here  the  distinguishing  circum- 
stances is  that  the  act  is  addressed  to  the  lands  themselves 
and  hence  the  town  is  exercising  a  governmental  function  and 
is  not  in  the  position  of  an  adjoining  proprietor.  Spellman  v. 
Town  of  Caledonia,  117  Wis.  254,  94  N.  W.  27. 

Sec.  562.  Mill  rights — Rights  to  erect  danns  and  flow 
lands. 

Where  a  person  owns  land  to  the  edge  of  the  waters 
of  a  lake  or  stream  if  the  heighth  of  the  water  is  raised  by  a 
dam,  so  that  the  water  overflows  the  person's  land,  he  does 
not  lose  title  to  the  land,  but  in  Illinois,  where  the  common 
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law  does  not  apply,  if  the  waters  are  in  fact  navigable,  the 
owner  holds  title  subject  to  the  rights  in  the  public  to 
navigate  the  waters  over  his  land.  Schulte  v.  Warren,  (111. 
1905  )>  75  N.  E.  Rep.  783.  .  In  Minnesotta  riparian  owners 
on  streams  genrally  navigable  and  on  streams  merely 
"floatable"  may  erect  and  maintain  dams,  but  must  so  act 
as  not  unreasonably,  under  all  the  circumstances  existing 
in  that  location,  to  hinder  the  reasonable  concurrent  use 
of  the  stream  for  floating  logs.  Crookston  Waterworks, 
Power  &  Light  Co.  v.  Sprague,  91  Minn.  461,  98  N.  W.  347. 
The  grantor  of  the  right  to  maintain  a  dam  at  a  specific 
height  cannot  thereafter  claim  damages  for  injuries  nat- 
urally and  necessarily  resulting  from  the  proper  use  of  such 
enactment.  Reid  v.  Courtenay  Mfg.  Co.  (S.  C.  1904),  47 
S.  E.  718. 

Care  in  maintaining  mill  race.  A  person  maintaining  a 
mill  race  is  bound  to  exercise  care  to  prevent  leakage 
proportioned  to  the  danger,  and  the  lawfuUness  of  his  pur- 
pose in  maintaining  the  race  and  the  care  used  in  operat- 
ing the  mill  are  material.  Scott  v.  Longwell  (Mich. 
1904),  102  N.  W.  Rep.  230. 

Construction  of  grants  of  rights.  A  deed  to  a  reservoir 
company  conveying  a  right  to  "flow  and  overflow"  taken  in 
connection  with  the  purpose  of  the  company  implies  a 
right  under  the  deed  to  have  the  land  left  as  a  part  of 
the  reservoir  to  be  filled  with  water.  It  is  a  grant  of  an  ease- 
ment, not  merely  a  release  of  damages  for  flowing. 
Phillips  V.  Watuppa  Reservoir  Co.,  184  Mass.  404,  68 
N.  E.  Rep.  848.  A  deed  of  land  by  bounds  describ- 
ing a  farm  in  which  there  was  a  pond  "being  all 
the  land  on  both  sides  of  B.  river  and  B.  pond  that 
will  be  overflowed  by  the  waters  of  B.  river  and  B. 
pond  in  consequence  of  the  erection  of  a  dam  *  *  ♦  * 
of  sufficient  height  to  raise  the  waters  eight  feet  *  *  * 
and  the  above  described  land  is  conveyed  *  *  *  only 
for  the  purpose  of  being  flowed  by  said  pond"  with  a 
further  provision  that  in  case  the  pond  is  not  used  for  such 
purpose  the  grantor  shall  buy  it  back,  does  not  convey  a 
fee  to  the  land,  but  merely  a  right  to  maintain  the  dam  and 
to  flow  the  waters  collected  therein  upon  the  land  that  would 
be  covered  thereby.  [Three  judges  dissenting  and  holding 
that  an  absolute  fee  subject   to  a    condition    subsequent, 
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passed].  In  re  Brookfield,  176  N.  Y.  1388,  68  N.  E.  Rep; 
138,  A  mill  owner  bought  certain  water  rights,  consist- 
ing of  certain  flowage  from  a  reservoir  above.  At  the  tima 
of  purchase  his  grantor  had  no  additional  drainage  rights. 
Later  the  grantor  acquired  such,  and  enlarged  the  reser- 
voir. Held  that  the  grantor  got  nothing  additional  by 
estoppel  and  was  entitled  merely  to  the  equivalent  of  his 
old  water  power.  Home  et.  al.  v.  Hutchins  et.  al.,  ^2 
N.  H.  y*jy  211,  55  Atl.  361.  A  g^ant  to  a  power  company 
"its  successors  and  assigns  forever,  the  full  free  right,  lib- 
erty and  privilege  to  go  upon  and  over  such  lands  *  *  '•^ 
and  there  locate  an  abutment  for  a  dam"  and  maintain  the 
same  is  held  to  be  a  grant  of  an  easement  in  fee  and  is 
not  the  creation  of  an  easement  in  gross  and  as  such  the 
deed  was  entitled  to  record  and  being  recorded  subsequent 
grantees  of  the  servient  estate  must  be  held  to  take  notice 
thereof.  Sweetland  v.  Grants  Pass  New  Water  Light  and 
Power  Co.  (Ore.  1905),  79  Pac.  337.  A  deed  of  land  on  a 
river,  which  gave  the  grantees  "the  joint  use  of  the  banks 
On  both  sides  of  the  river  *  *  *  for  the  purpose  of 
tying  logs  and  rafts  to  the  trees  on  the  banks"  and  further 
provided  that  "this  privilege  is  to  be  used  with  and  jointly 
with"  a  mill  seat,  except  that  the  grantees  were  to  have 
the  whole  and  exclusive  use  of  the  banks  fronting  on  the 
land  conveyed  to  them,  was  held  not  to  give  the  right  to 
maintain  a  log  boom  at  a  place  not  opposite  the  land  con- 
veyed. Bowman  &  Cockrell  v.  Dillon,  (Ky.  1903) ,  74  S. 
W.  240. 

A  grant  with  a  mill  of  sufficient  water  to  carry  a  grist- 
mill when  in  proper  repair,  to  wit,  to  carry  a  grist 
stones,  corncracker,  smutmill  and  two  bolts  is  a  grant  of  a 
right  to  draw  a  certain  amount  of  water,  regardless  of  the' 
particular  use  or  place.  Hartford  Wollen  Co.  v.  Bugbee, 
76  Vt.  61,  56  Atl.  344. 

Injunction.  Where  A.  sought  an  injunction  against  the 
excessive  discharge  of  water  into  a  tail  race  across  A's 
land,  and  it  appeared  that  at  the  same  time  a  suit  at  law 
was  pending  in  which  the  legality  of  such  discharge  would 
be  determined  it  was  held  that  equity  would  enjoin  the  ex- 
cessive discharge  pending  the  determination  of  the  action 
at  law,  retaining  jurisdiction  for  that  purpose.  Colonial- 
Woolen  Co.  v.  Trenton  Water  Power  Co.,  65  N.'J.  Eq^ 
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172.  A  complaint  in  a  suit  to  restraia  the  defendant  "from 
discharging  water  from  his  ditch  upon  the  land  of  the" 
plaintiff  "to  its  injjury,  and  his  damages  otherwise"  was.  held 
sufficient  in  that  "it  alleged  the  frequent  commission  of  acts 
injurious  to  the  freehold  and  the  continuance  of  the  in- 
juries at  the  time  suit  was  brought  A  threat  of  continu- 
ance of  these  injuries  may  be  implied  from  constant  repe- 
tition of  the  acts."  Boglino  v.  Ciorgetta  (Colorado  1904), 
78  Pac.  612.  A  mandatory  injunction  may  be  issued  to 
have  dams  removed  which  cause  water  to  flow  upon  land 
though  the  dams  were  constructed  to  correct  the  mistake 
of  another  which  would  not  flow  there  naturally  even 
of  another  riparian  owner  in  diverting  the  stream,  where 
the  dam  does  not  reinstate  natural  conditions  but  creates 
new  conditions.  Allen  v.  Stowell,  (Cal.  1905),  79  Pac.  371. 
A  riparian  owner  is  entitled  to  enjoin  the  damming  of  a 
stream,  by  an  owner  higher  up,  for  the  purpose  of  collect- 
ing water  enough  to  make  such  stream  navigable  for 
shingle  bolts  when  such  water  is  released.  Monroe  Mill 
Co.  V.  Menzel,  35  Wash.  487,  79  P.  813. 

Floating  logs.  For  case  where  dam  owner  on  navigable 
stream  was  without  redress  for  injury  to  his  dam  from 
Seating  logs  sent  down  by  the  owner  thereof,  see  Crook- 
ston  Waterworks,  Power  &  Light  Co.  v.  Sprague,  91  Minn. 
461,  98  N.  W.  347. 

Prescription.  For  particular  facts  held  insufficient  to 
establish  a  prescriptive  right  to  maintain  a  drain,  whereby 
plaintiff's  land  is  flooded,  see  Flynn  v.  Service,  (Mich. 
1905),  N.  W.  Rep.  541,  Elliott  v.  Carter,  (Mich.  1905),  103 
N.  W.  600. 

Statutes  construed.  Sec.  12,  C.  92,  Rev.  St.  (Me.)  1883, 
providing  that  in  actions  for  damages  due  to  flowage  of 
lands,  no  evidence  shall  be  admitted  to  contradict  the  re- 
port of  the  commissioners  unless  misconduct  is  shown,  is 
not  contrary  to  that  provision  of  the  constitution  providing 
for  jury  trials.  Ingram  v.  Maine  Water  Co.,  98  Me.  566, 
57  Atl.  Rep.  893.  Mass.  Pub.  St.  1882,  C.  190,  §  2,  providing 
for  the  erection  of  dams  so  as  not  to  injure  already  ex- 
isting dams,  construed  and  applied.  Otis  Co.  v.  Ludlow 
Mfg.  Co.,  186  Mass.  89,  70  N.  E.  Rep.  1009.  Sees.  8729- 
8733  inclusive,  8746,  8748,  8751  and  8753  of  Ch.  131,  of  the 
Rev.  St.  1899,  relating   to    mill-dams  and    providing    for 
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their  construction  are  amended  by  Mo.  Laws  of  1905,  p. 
232.  Evidence  considered  and  held  to  sustain  a  finding 
that  a  dam  erected  violated  Rev.  St,  1898,  §  3375,  for- 
bidding the  erection  of  a  dam  to  the  injury  of  an  existing 
mill.    Evans  v.  Bacon,  118  Wis.  380,  95  N.  W. 

Withholding  water.  For  a  case  where  on  complaint  of  a 
lower  riparian  owner  an  upper  owner  was  restrained  from 
unreasonable  withholding  of  large  quantities  of  water  dur- 
ing the  day,  discharging  during  the  night  the  same  water, 
so  that  complainant  was  deprived  of  a  fair  participation  in 
use  of  the  saream,  see  Lone  Tree  Ditch  Co.  et.  al  v.  Rapid 
City  Electric  &  Gas  Light  Co.,  16  S.  Dak.  451,  93  N.  W. 
650. 

The  limitation  in  South  Dakota  Comp.  Laws,  §  5593,  of 
time  for  the  commencement  of  an  action  to  recover  dam- 
ages for  land  overflowed  by  reason  of  a  mill  dam  has  no 
application  to  an  action  in  equity  brought  to  restrain  main- 
tenance of  such  a  dam  or  an  interference  therefrom  with 
prior  water  rights.  Lone  Tree  Ditch  Co.  et.  al.  v.  Rapid 
City  Electric  &  Gas  Light  Company,  16  S.  Dak.  451,  93 
N.  W.  650. 

Sec.  563.  Obstruction  of  waters — Floods  or  high 
water. 

Under  Mo.  Rev.  St.  1899,  §  8752,  all  obstructions  of 
water  courses  whether  by  dams  or  otherwise  are  public 
nuisances  unless  made  under  the  provisions  of  the  law. 
Scheurich  v.  Southwestern  Missouri  Light  Co.  (.Mo.  1905), 
84  S.  W.  1003.    (St.  Louis  Ct.  of  App.) 

In  an  action  to  recover  damages  for  the  overflow  of 
land  the  fact  that  other  water  had  formerly  flowed  on  the 
plaintiff's  land  and  that  some  was  already  standing  on  the 
land  at  the  time  of  the  overflow  complained  of  would  not 
defeat  recovery  where  the  testimony  tends  to  show  that 
this  natural  flow  of  water  had  never  seriously  interfered 
with  the  cultivation  of  the  plaintiflf's  land.  Warner  v.  Chi- 
cago &  N.  W.  Railway  Co.,  120  Iowa  159,  94  N.  W.  490. 
An  injunction  is  properly  granted  against  a  non-resident 
defendant  restraining  him  from  diverting  the  water  of  a 
non-navigable  stream  above  the  petitioner's  property  and 
returning  it  below  the  same  (the  trespass  being  admitted 
and   the   sole  defense   being  that  the   damage  will   be   inv 
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material)  in  order  to  prevent  injury  to  property  and  rights, 
multiplicity  of  suits  and  the  future  acquisition  by  defend- 
ant of  aft  adverse  right  by  the  acts  complained  of.  Chestatee 
Pyrites  Co.  v.  Cavender  Creek  Gold  Min.  Co.,,  117  Ga.  869, 
45  S.  E.  267.  Under  Idaho  Rev.  St.  1887,  §  835,  a  boom 
dam  or  pier  may  be  constructed  in  a  logging  stream,  if  it 
merely  impairs  or  renders  more  difficult  the  navigation  with- 
out destroying  it.  Small  v.  Harrington  (Idaho  1904),  79 
Pac.  461.  An  upper  riparian  owner  may  dam  a  stream  flow- 
ing through  his  land  and  so  make  a  pond  for  ornament,  domes- 
tic purposes  or  factory  purposes  provided  such  use  is  not 
unreasonable,  and  a  lower  riparian  owner  cannot  enjoin  such 
use,  even  though  the  increased  evaporation  and  absorption 
greatly  reduces  the  water  flowing  to  the  lower  owner:  Pier- 
son  V.  Speyer,  178  N.  Y.  App.  270,  70  N.  E.  Rep.  799.  A 
riparian  owner  may  not  embank  against  the  natural  overflow 
from  an  inland  stream,  when  the  effect  may  be  to  cast  an  in- 
creased volume  of  water  upon  the  land  of  other  proprietors. 
Keck  V.  Venghause  (la.  1905),  103  N.  W.  Rep.  773. 

Where  the  bed  of  a  navigable  slough  emptying  into  the 
sea  has  been  purchased  from  the  state  the  owner  acquires  no 
right  to  obstruct  navigation.  Dawson  v.  McMillan,  34  Wash. 
269,  75  Pac.  807. 

Where  a  grant  is  made  in  a  deed  of  a  right  of  way  for  a 
flume  across  the  plaintiff's  ditch"  in  such  a  way  as  not  to  stop 
or  impede  the  flow  of  all  the  water  which  the  canal  or  ditch 
may  or  can  carry,"  this  grant  is  exceeded  whenever  posts  are 
so  placed  in  the  ditch  as  to -materially  check  the  flow  of  water 
although  it  does  not  check  the  flow  of  all  the  water.  Center- 
ville  and  Klingsburg  Irr.  District  Co.  v.  Sanger  Lumber  Co., 
140  Cal.  385,  73  Pac.  1079. 

New  Dam.  Where  one  having  a  right  to  maintain  a  dam 
constructs  a  new  one  no  higher  than  the  prior  one,  which 
causes  the  water  to  overflow  the  plaintiff's  to  a  greater  extent 
than  before,  the  plaintiff  is  entitled  to  damages  for  the  extra 
flowing.    Lynch  v.  Troxell,  207  Pa.  162,  56  Atl.  413. 

Natural  drain  made  artiUcial.  Where  the  owners  of  land 
through  which  ran  an  immemorial  drain  from  a  spring  and 
and  a  culvert  conducting  the  water  under  xzfiflffffigkq 
watershed  to  a  river,  improved  their  lots  by  filling  them  in 
and  rising  the  the  level  of  the  drain,  but  without  obstruct- 
ing it,  and  a    culvert    conducting  the  water  under  a  railway 
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track  was  walled  up,  but  in  such  a  way  as  not  to  im- 
pede the  passage  of  the  water,  and  the  drain  was  extended 
by  the  city  over  land  it  then  owned  to  a  river;  held,  that 
a  subsequent  grantee  of  the  land  last  mentioned  was  not 
entitled  to  obstruct  the  drain  on  the  ground  that  it  has  been 
made  into  an  artificial  water  course,  it  appearing  that  the  im- 
provements had  not  increased  the  flow  of  water  so  as  to  impose 
a  greater  burden  on  the  servient  land.  Riverside  Cotton  Mills 
V.  Lanier,  102  Va.  148,  45  S.  E,  875. 

Damages.  Where  a  riparian  owner  diverts  water  into  a 
stream  by  filling  his  land  and  building  an  embankment  evi- 
dence in  an  action  by  another  riparian  owner  considered  and 
held  not  to  show  that  any  damage  was  caused  his  land  thereby. 
Ladd  v.  Redle  (Wyo.  1904),  75  Pac.  691.  A  judgment  under 
N.  C.  Code,  §  1859,  in  an  action  to  abate  a  dam  and  to  recover 
damages  for  flooding  plaintiflf's  property  with  backwater 
thereby,  giving  annual  and  permanent  damages  up  to  a  cer- 
tain date,  does  not  preclude  plaintiff's  subsequent  recovery  of 
additional  damages  without  proof  of  increased  injury  after 
the  award  (the  dam  not  having  been  abated  as  the  original 
award  contemplated  and  continuing  to  do  damage,  though  not 
increased  damage  thereafter),  and  payment  of  the  judgment 
did  not  amount  to  condemnation  proceedings  nor  to  the  pur- 
chase of  an  easement.  Candler  et.  al.  v.  Asheville  Electric  Co. 
(N.  C.  1904),  47  S.  E.  114.  Nominal  damages  may  be  re- 
covered for  the  mere  fact  of  the  ponding  of  water  back  on 
plaintiffs'  premises  by  means  of  a  dam,  though  no  perceptible 
injury  be  shown,  plaintiffs'  legal  rights  being  infringed.  (See 
case  for  discussion  as  to  propriety  of  specified  instructions  to 
jury).  Chaflfin  et.  al.  v.  Fries  Mfg.  &  Power  Co.  (N.  C. 
1904),  47  S.  E.  226.  The  measure  of  damages  in  an  actior 
for  the  temporary  obstruction  of  a  water  course  is  the  loss  ot 
crops,  not  the  diminished  value  of  the  land,  since  this  is  re- 
stored on  removal  of  the  obstruction.  Jones  et.  al.  v.  Kramer 
&  Bros.  Co.,  133  N.  C.  446,  45  S.  E.  827.  For  a  discussion  of 
instructions  held  correct  in  an  action  against  a  manufacturer 
of  beet  sugar  to  recover  damages  for  throwing  refuse  into 
the  stream  feeding  plaintiff's  mill  pond,  so  that  the  pond  and 
race  were  obstructed,  see  Neely  v.  Detroit  Sugar  Co.  (Mich. 
1904),  loi  N.  W.  Rep.  664. 

Casting  debris  on  land.  Where  farm  land  is  damaged 
through  defendant's  negligently  permitting  logs  to  accumulate 
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in  a  stream  adjoining  the  land  so  as  to  cast  upon  the  land 
large  quantities  of  sand,  driftwood  and  other  debris,  the  meas- 
ure of  damages,  as  a  general  rule,  is  the  difference  in  the 
value  of  the  farm  before  and  after  the  wrongful  acts  of  the 
defendant,  although  the  injury  was  in  part  temporary.  If  the 
defendant  wishes  the  jury  to  consider  whether  the  premises 
may  not  be  restored  to  their  former  condition  at  a  cost  less 
than  this  difference  in  value,  he  must  request  an  instruction 
to  that  effect.  Osbom  v.  Mississippi  &  Rum  River  Boom  Co. 
(Minn.  I905),  103  N.  W.  Rep.  879. 

Mandamus,  Riparian  proprietors  will  be  refused  man- 
damus to  prevent  the  obstruction  of  a  stream  by  a  dam  inter- 
fering with  navigation  in  the  absence  of  allegation  of  special 
or  peculiar  injury,  and  especially  when  it  further  appears  that 
the  obstruction  is  of  a  temporary  character  only  (or  where 
respondents  had  a  lock  inserted  in  their  dam,  but  on  account 
of  a  defect  in  its  construction  were  obliged  to  replace  it  and 
were  doing  so  as  expeditiously  as  possible).  State  ex.  rel. 
Guenther  et.  al.  v.  Charleston  Light  &  Water  Co.  (S.  Car. 
1904),  47  S.  E.  979. 

Injunction.  Where  plaintiff  owned  an  island  in  a  naviga- 
ble sound,  the  natural  approach  to  which  was  through  a  chan- 
nel which  was  obstructed  by  defendant's  pound,  nets  and 
stakes,  but  which  boats  might  in  ordinary  weather  aprroach 
with  safety  by  crossing  a  certain  reef,  so  that  usually  plaintiff 
suffered  no  inconvenience  by  reason  of  the  obstruction  of  tlie 
channel,  but  on  one  occasion  plaintiff's  attorney,  visiting  him 
on  business,  was  delayed  on  the  island  two  days  by  the  rising 
of  a  storm,  which  rendered  the  passage' of  the  reef  impossible, 
and  thus  barred  the  only  other  means  of  egress:  held,  that 
such  obstruction  of  the  channel  constituted  a  private  as  well 
as  a  public  nuisance,  and  that  the  injury  being  one  of  constant 
recurrence  and  permanent,  so  that  the  amount  of  damage 
could  not  be  approximately  ascertained,  adequate  relief  could 
be  given  only  by  injunction.  Reyburn  v.  Sawyer  (N.  C. 
1904),  47  S.  E.  76.  Where  upper  riparian  owners  have  used 
a  stream  for  drainage  for  twenty  years  without  objection  by 
the  lower  owners  such  use  is  lawful  and  does  not  prevent  him 
from  enjoining  an  obstruction  by  the  lower  owner.  Fahnes- 
tock  V.  Feldner,  98  Md.  335,  56  Atl.  785. 

High  water.  Where  there  was  in  the  bank  of  a  river 
a  channel  so  high  that  it  was  only  filled  with  water  in  times 
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of  high  water  when  a  stream  from  the  river  would  leave  the 
regular  chamiel  and  flow  through  this  channel  such  water  is 
surface  water  rather  than  part  of  a  natural  water  course  and  a 
riparian  owner  may  obstruct  such  channel  even  to  the  damage 
of  another.  Singleton  v.  Atchison  T.  &  S.  F,  Railway  Co-, 
67  Kan.  284,  ^2  Pac.  786.  It  was  held  that  "a  man  cannot 
build  banks  or  levees  to  dam  back  upon,  and  to  the  injury  of, 
his  upper  riparian  neighbor,  the  flood  water  of  ordinary,  usual, 
and  expected  freshets,  flowing  as  Nature  intended  it  to  flow," 
*  *  *  A  man  cannot  "fight  off  flood  water  just  as  he  could 
surface  water  when  it  has  left  the  natural  channel."  Ballen- 
tine  V.  Hammond  (S.  C  1904),  46  S.  E.  1000, 

No  recovery  can  be  had  in  an  action  for  damages  caused 
by  temporarily  obstructing  a  water  course  for  ponding  back 
water  upon  land,  and  "sobbing"  the  soil,  when  such  injuries 
accrued  subsequently  to  the  date  of  the  writ,  Jones  et.  al  v. 
Kdamer  &  Bros.  Co.,  133  N.  C.  446,  45  S.  E.  827.  Flood 
water  forming  one  continuous  body  with  the  other  water 
of  a  stream  flowing  in  its  ordinary  channel  or  departing 
from  such  channel,  presently  to  return  as  by  recession  of 
the  >yaters,  is  still  to  be  regarded  as  part  of  the  stream 
and  not  as  surface  water,  despite  its  being  outspread  upon  the 
adjacent  lands.  Jones  et.  al.  v.  Seaboard  Air  Line  Co.,  67 
S.  C.  181,  45  S.  E.  188.  Boards  of  supervisors  of  counties 
having  an  assessed  valuation  of  $9,000,000  empowered  to 
build  works  for  the  lessening  of  the  damage  caused  by  flood 
waters  of  rivers  and  other  streams,  by  Arizona  St.  J905,  C.  44, 
Sec.  I. 

Acquiescence  in  diversion.  In  an  action  for  diversion  of 
a  stream  flowing  through  plaintiff's  land,  the  restoration  of  the 
stream  to  its  natural  bed  at  a  certain  point  will  not  be  decreed 
where  acquiescence  of  plaintiff's  ancestor  until  his  death,  and 
of  plaintiff,  his  successor,  up  to  the  time  of  the  institution 
of  the  suit,  in  the  diversion  at  that  point  appear.  Leonard  v. 
St.  John,  loi  Va.  752,' 45  S.  E.  474. 

Sec.  564.    Obstruction  of  waters— Liability  of  railroad* 

A  railway  company  negligently  constructing  a  bridge 
across  a  stream,  by  building  it  in  an  oblique  direction  to  the 
course  of  the  water,  thus  presenting  an  unncessarily  large  sur- 
face thereto,  and  diverting  its  course,  and  being  further  negli- 
gent in  allowing  to  remain  in  the  river,  when  no  longer  needed. 
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large  cribs  filled  with  stone  which  had  been  used  to  support 
a  temporary  bridge,  will  be  liable  in  damages  to  riparian 
owners  whose  crops  and  land  are  injured  in  consequence  as 
a  result  of  freshets  in  the  river  of  not  unusual  height.  "The 
rule  is  that  whoever  proposes  to  build  a  bridge  over  a  stream, 
before  placing  his  piers  or  other  erection  tending  in  any  degree 
to  dam  the  water  or  divert  it  from  its  natural  flow,  must  study 
the  country  through  which  it  flows,  its  usual  freshets  and  occa- 
sional great  floods,  which  are  not  usual  but  which  experience 
teaches  may  occur  at  any  time,  and  use  reasonable  care  and 
skill  to  avoid  producing  or  increasing  damage  from  these 
sources."  Where  damage  to  riparian  owners  would  not 
have  occurred  despite  extraordinary  freshets  but  for  the 
negligent  construction  by  defendants  of  a  bridge  over  a  stream 
in  which  they  occurred,  the  defendant  cannot  escape  liability ; 
and  the  burden  of  proving  that  the  flood  was  unprecedented, 
as  an  affirmative  defence  set  up  in  the  answer,  is  at  any  rate 
upon  the  defendant.  Land  owners  granting  a  right  of  way  for 
a  bridge  across  a  stream  are  not  held  as  a  matter  of  law  to 
notice  of  the  angle  at  which  the  bridge  will  cross  the  stream, 
or  of  the  position  of  the  piers  in  the  water,  so  as  to  be  barred 
in  an  action  brought  by  them  for  damage  to  crops  and  land  in 
consequence  of  improper  construction.  Jones  v.  Seaboard 
Air  Line  Co.,  67  S.  C.  181,  45  S.  E.  188. 

Where  a  railroad  constructed  its  road  over  its  own  land 
and  then  erected  embankments  so  that  water  collected,  a 
•subsequent  grantee  of  the  land  flowed,  took  it  charged  with 
the  easement  and  cannot  maintain  an  action,  no  nuisance  ap- 
pearing. Fremont,  E.  &  M.  V.  V.  R.  Co.  v.  Gayton  et.  al.,  67 
Neb.  263,  93  N.  W.  163.  In  an  action  for  damages  from  over- 
flowing of  water  on  account  of  maintenance  by  defendant  of 
an  embankment,  it  is  not  essential  to  a  recovery  that  the  par- 
ticular damage  caused  should  be  within  the  anticipation  of  a 
reasonably  intelligent  and  prudent  person.  Schmeckpepper  v. 
Chicago  &  N.  W.  Ry.  Co.,  iii  Wis.  592,  93  N.  W.  533. 

The  fact  that  a  railway  constructed  a  bridge  and  piers 
'across  a  stream  scientifically  and  prudently,  does  not  exempt 
the  railway  from  liability  when  it  is  shown  that  damage  was 
liable  to  result  from  the  construction,  which  damage  could  by 
reasonable  eflfort  have  been  avoided.  Jones  et.  al.  v.  Seaboard 
Air  Line  Co.,  67  S.  C.  181,  45  S.  E.  188. 
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Sec.  565.    Pollution  of  streams. 

The  dumping  into  a  stream,  40  rods  above  plaintiff's  farm 
buildings,  of  refuse  from  a  creamery,  in  such  manner  as  to 
pollute  the  water,  give  off  noxious  and  offensive  gases  and 
smells,  and  affect  the  use  and  enjoyment  of  plaintiff's  prop- 
erty, constitutes  a  nuisance.  Perry  v.  Home  Co-operative 
Creamery  Co.  (la.  1904),  loi  N.  W.  Rep.  150. 

Although  in  thinly  settled  regions  a  riparian  proprietor 
may  sometimes  discharge  impurities  into  a  sream,  neverthe- 
less when  the  waters  are  used  for  drinking,  etc.,  a  strict  regard 
for  cleanliness  and  sanitation,  require  the  limitation  of  the 
riparian  proprietor's  rights,  and  statutes  prohibiting  the  pollu- 
tion of  streams  are  constitutional  and  are  not  such  an  inter- 
ference with  property  as  to  call  for  compensation  being  made 
to  the  riparian  owner.  Sprague  v.  Dorr,  185  Mass.  10,  69  N. 
E.  Rep.  344. 

Where  a  nuisance  by  pollution  of  water  injures  crops  and 
finally  results  in  a  permanent  injury  to  the  land,  damages  will 
be  allowed  for  the  crops  injured  only  up  to  the  time  of  the 
permanent  injury  when  final  damages  are  assessed.  Watson 
V.  Colusa-Parrott  Mining  &  SmeUing  Co.  (Mont.  1905),  79 
Pac.  14.  A  non-riparian  lessee  or  grantee  of  water  privileges 
from  a  lower  riparian  owner  is  not  entitled  to  an  action  against 
an  upper  riparian  owner  (a  municipal  corporation),  which 
polluted  the  river  by  sewage.  Doremus  v.  Mayor,  etc.,  of  City 
of  Paterson  (N.  J.  L.),  55  Atl.  304. 

Equity  will  enjoin  the  pollution  by  sewerage  of  a  stream 
which  flows  along  the  edge  of  the  plaintiff's  land.  The 
plaintiff  need  not  first  recover  in  an  action  at  law,  nor  is  he  pre- 
cluded from  equitable  relief  because  of  a  recovery  in  an  action 
at  law  previous  to  his  bill  in  equity.  City  of  Kewanee  v. 
Otley,  204  111.  402,  68  N.  E.  Rep.  388.  Equity  jurisdiction  is 
properly  invoked  to  afford  relief  to  a  lower  riparian  owner 
where  an  upper  proprietor  defiles  or  corrupts  a  stream  to  such 
a  degree  as  essentially  to  impair  its  purity,  and  prevent  its  use 
for  any  reasonable  and  proper  purpose  to  which  running  water 
may  be  applied.  It  is  the  right  of  every  owner  of  land  over 
which  a  stream  of  water  flows  to  have  it  flow  in  its  natural 
state,  and  with  its  quality  unaffected.  The  right  to  a  stream  of 
water  is  as  sacred  as  a  right  to  the  soil  over  which  it  flows. 
It  is  a  part  of  the  freehold  of  which  the  owner  cannot  be  dis- 
seised except  by  due  process  of  law;  and  the  pollution  of  a 
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stream  constitutes  the  taking  of  property,  which  may  not  be 
done  without  compensation.  City  of  Kewanee  v.  Otky,  204 
lU.  402,  68  N.  E.  Rep.  308. 

Where  a  stream  has  for  more  than  21  years  been  used 
as  a  public  open  sewer  the  polluted  portion  being  wholly  within 
the  city,  the  city  and  party  complaining  both  having  contrib- 
uted to  its  pollution,  the  complainant  cannot  recover  from  the 
city  for  polluting  the  water.  City  of  Cleveland  v.  Standard 
Bag  and  Paper  Co.  (Ohio  1905),  74  N.  E.  Rep.  206.  "The 
fact  that  a  water  course  is  already  contaminated  from  various 
causes  does  not  entitle  others  to  add  thereto,  nor  preclude  per- 
sons through  whose  land  the  water  flows  from  obtaining  relief 
by  injunction  against  its  further  pollution."  West  Muncie 
Strawboard  Co.  v.  Slack  (Ind.  1904),  72  N.  E.  Rep.  879. 
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What  title  is  sufficient  basis  for  bill  by  vendor  for  specific 
performance  of  contract  to  convey  land,  see  post,  §§  652-653. 

Sec.  566.  What  contracts  will  be  enforced  specifically. 
— Contracts  to  convey  land — Liquidated  damages. 

Suit  against  city  to  enforce  contract  violating  ordinance, 
A  city  contracted  for  the  purchase  of  land.  Subsequently  an 
ordinance  was  passed  forbidding  the  purchase.  The  owners 
had  only  an  equitable  title,  dependent  on  the  successful  result 
of  an  appeal  from  a  decree  extinguishing  it.  Held — The 
owners  not  entitled  to  an  injunction  restraining  the  city  from 
enforcing  the  ordinance.  Callaway  v.  Mayor  and  City  Council 
of  Baltimore,  99  Md.  315,  57  Atl.  Rep.  661. 

Contract  for  sale  of  land.  Specific  performance  of  con- 
tract for  the  sale  of  mineral  rights  in  land  may  be  enforced. 
Campbell  v.  Virginia-CaroUna  Chemical  Co.  (S.  C.  1904), 
47  S.  E.  716.  An  agreement  to  devise  land  to  various  children 
"with  limitations"  will  not  be  construed  to  require  the  same 
limitations  to  be  placed  on  each  devise.  Price  v.  Price  et.  al., 
133  N.  C.  494,  45  S.  E.  855.  Specific  performance  will  be 
decreed  of  an  agreement  to  convey  a  grain  elevator,  Tidball 
V.  Challburg  et.  al.,  67  Neb.  524,  93  N.  W.  679. 

Where  A.  contracts  to  sell  certain  land  to  B.,  and  then 
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refuses  to  perfonn,  and  conveys  the  land  to  C,  who  has  knowl- 
edge of  the  prior  contract,  C.  can  be  compelled  to  perform 
the  contract  of  her  vendor  for  she  stands  upon  the  same  equity 
as  her  vendor.  Fowler  v.  Fowler,  204  111.  82,  68  N.  E.  Rep. 
414.  A  contract  by  an  heir  to  convey  his  expectant  interest  in 
his  ancestor's  estate,  no  undue  influence  being  shown,  will  be 
specifically  enforced,  .where  it  was  made  f^r  good  considera- 
tion, and  has  been  executed  by  payment  thereof,  and  its  pro- 
visions are  fair  and  just  and  capable  of  enforcement  without 
hardship;  and  in  general  where  contracts  are  in  writing,  cer- 
tain in  terms  and  possessing  requisites  last  enumerated,  their 
specific  performance  will  be  decreed  as  a  matter  of  course. 
Boles  V.  Caudle,  133  N.  C.  528,  45  S.  E.  835.  It  was  held  that 
a  contract  for  the  sale  of  a  wife's  land  entered  into  by  her 
and  her  husband  cannot  be  specifically  enforced  where  there 
was  no  acknowledgment.  Amick  v.  Ellis,  53  W.  Va.  421,  44 
S.  E.  257. 

A.  and  B.,  his  wife,  contracted  with  C,  to  convey  to  him 
all  their  cane  lands  in  certain  counties,  the  consideration  being 
partly  cash  and  partly  stock  in  a  corporation  to  be  formed. 
By  a  second  contract  other  cane  lands  were  conveyed,  for 
cash.  It  was  also  stipulated  that  the  corporation  should  give 
A.  and'B.  the  exclusive  personal  right  to  take  pictures  on  the 
tracts  included  in  both  contracts  and  to  remove  specimens. 
Also  that  if  A.  and  B.  should  purchase  any  cane  property  in 
any  one  of  three  counties  it  should  all  be  held  in  trust  for  C ; 
and  violation  of  this  clause  to  result  in  a  forfeiture  of  the 
privileges  as  to  pictures  and  specimens.  Held — This  contract, 
being  in  effect  a  covenant  against  competition  by  A.  and  B. 
in  the  cane  business  was  enforcible.  Hazen  v.  Colossal  Cav- 
ern Co.  (Ky.  1903),  76  S.  W.  Rep.  116. 

A  purchaser  cannot  base  a[n  action  for  specific  perform- 
ance upon  a  letter  from  the  vendor  to  her  agent  in  which  she 
states  that  she  will  sign  upon  certain  conditions,  which  condi- 
tions are  later  performed.  Keene  v.  Lowenthal,  83  Miss.  204, 
35  So.  341. 

Personal  labor  involved.  Where  a  complaint  alleged  that 
by  an  agreement  with  regard  to  oil  lands  between  five  persons 
who  held  the  title  and  a  promoter  .whereby  a  deed  was  to  be 
deposited  in  escrow,  the  promoter  to  form  a  corporation  to 
develop  the  property  and  deliver  to  a  trustee  for  the  five  one- 
fourth  of  the  stock,  it  was  held  that  although  the  corporation 
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was  formed  as  no  development  had  been  made  and  a  court  of 
equity  could  not  force  such  development  because  it  involved 
"the  performance  of  personal  labor  and  services,"  specific  per- 
/  f ormance  would  not  be  granted.  Los  Angeles  &  Bakersfield  Oil 
&  Development  Co.  v.  Occidental  Oil  Co.,  44  Cal.  528,  78 
Pac.  259. 

Parol  agreement.  Where  a  father  and  son  owned  prop- 
erty  together  which  was  in  the  father's  name,  though  mostly 
acquired  by  the  son,  on  the  understanding  that  it  should  be  de- 
vised to  the  son  upon  the  father's  death  but  the  father  left 
it  to  the  son's  stepmother  and  the  son  agreed  to  make  no  claim 
if  the  stepmother  would  leave  the  property  to  him  by  will,  such 
a  family  arrangement  founded  on  sufficient  consideration  and 
acted  upon  in  good  faith  will  be  enforced  though  resting  in 
parol.  Clawson  v.  Brewer  (N.  J.  Eq.  1904),  58  Atl.  598.  Erec- 
tion by  a  husband,  with  the  money  of  his  ward,  of  buildings 
upon  his  wife's  maiden  land  and  upon  which  he  was  living 
with  her  till  her  death,  is  not  such  an  unequivocal  act  of  part 
performance  on  his  part  as  to  be  evidence  of  the  wife's  parol 
agreement  to  compensate  him  by  conveyance  or  otherwise 
therefor,  so  as  to  entitle  him  to  have  such  agreement  enforced 
judicially.  (The  court  say:  "The  principles  upon  which  a 
court  of  equity  will  avoid  the  statute  of  frauds  and  enforce  a 
parol  agreement  for  the  sale  of  land  are  well  settled.  *  *  * 
(i)  The  parol  agreement  relied  on  must  be  certain  and  definite 
in  its  terms.  (2)  The  acts  proved  in  part  performance  must 
refer  to,  result  from  or  be  made  in  pursuance  of  the  agree- 
ment proved.  (3)  The  agreement  must  have  been  so  far  exe- 
cuted that  a  refusal  of  full  execution  would  operate  a  fraud  on 
the  party  and  place  him  in  a  situation  that  does  not  lie  in  com-* 
pensation.")  Plunkett  v.  Bryant  et.  al.,  loi  Va.  814,  45  S. 
E.  742.  A  party  to  an  oral  contract  for  the  purchase  of  land 
can  enforce  performance  of  it  on  showing  that  the  agreement 
was  a  fair  one  and  that  he  entered  upon  the  land  and  made 
improvements  on  it.  McKay  v.  Calderwood  (Wash.  1905), 
79  Pac.  629. 

Clause  for  liquidated  damages.  Equity  will  decree  specific 
performance  of  a  contract  to  exchange  certain  parcels  of  land, 
although  such  contract  contain  a  provision  for  liquidated 
damages  in  case  of  breach,  provided  the  contract  does  not  give 
to  the  person  who  is  to  perform  the  right  to  convey  the  land 
or  pay  the  liquidated  damages,    at   his    election.      Koch    v. 
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Streeter,  111.  (Dec.  1905  ,  75  N.  E.  Rep.  1049.  A  provision  in 
a  contract  for  the  exchange  of  land  for  a  stock  of  hardware 
and  other  property  to  the  effect  that,  if  either  party  made  de- 
fualt,  he  would  pay  $1,000  as  liquidated  damages,  was  held 
to  be  enforceable  according  to  its  terms  and  not  to  constitute 
a  penalty,  in  Calbeck  v.  Ford  (Mich.  1905),  103  N.  W.  Rep. 
516. 

An  agreement  for  a  valuable  consideration  to  devise  land 
to  promisee  or  even  that  promisee  shall  receive  the  land  on 
promisor's  death  may  be  specifically  enforced;  and  an  oral 
agreement  of  either  of  the  above  sorts  may  be  so  enforced 
where  promisor  who  has  partly  performed  cannot  be  restored 
to  his  former  position  or  compensated  with  certainty  in  dam- 
ages. Best  V.  Grolapp  et.  al  (Neb.  1903),  96  N.-  W.  641.  A 
valid  agreement  to  devise  land  made  for  value  to  settle  a 
family  dispute  will  be  enforced.  .  Price  v.  Price  et.  al.,  133  N. 
C.  494,  45  S.  E.  855. 

Reforming  contract. '  Although  a  written  agreement,  in- 
terpreted according  to  its  literal  terms,  binds  the  vendor  to  no 
more  than  the  conveyance  of  his  actual  interest  in  the  land,  the 
court,  in  an  action  for  specific  performance  of  the  contract,  is 
warranted  in  reforming  the  contract  so  that  it  will  conform  to 
the  real  intent  of  the  parties  to  make  a  sale  of  the  entire  prop- 
erty.   Conner  v.  Baxter,  124  la.  219,  99  N.  W.  726. 

Consideration.  Equity  will  not  decree  specific  perform- 
ance of  a  contract  to  convey  land  unless  the  contract  is  based 
on  some  fair  and  valuable  consideration.  Strayer  v.  Dickerson, 
205  111.  257,  68  N.  E.  Rep.  767.  A  bill  for  specific  perform- 
ance of  an  agreement  to  convey  real  estate  may  be  maintained 
by  one  who  gave  no  consideration  other  than  an  agreement 
to  pay  half  the  cost  of  a  house  to  be  erected  on  the  land.  This 
is  held  an  executory  consideration,  sufficient  to  support  it. 
Clark  V.  Hindman  (Oregon,  1905),  79  Pac.  56.  A  daughter- 
in-law  having  loaned  money  to  her  mother-in-law  the  latter 
agreed  by  letter  to  pay  her  $4,000,  and  convey  to  her  a  certain 
tract  of  land  and  thereupon  the  daughter  and  her  husband 
came  to  live  with  their  mother.  It  was  held  that  as  the  con- 
sideration stated  in  the  letter  was  past  and  the  daughter  suf- 
fered no  loss  but  on  the  other  hand  was  benefited  by  coming 
to  live  with  her  mother-in-law,  the  agreement  to  convey  would 
not  be  specifically  performed.  Brevator  v.  Creech,  186  Mo. 
558,  85  S.  W.  528. 
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Sec.  567.  What  contracts  may  be  specifically  enforced 
— Mutuality-^Options. 

Evidence  of  mutuality  of  agreement  held  insufficient  to 
ground  suit  for  specific  performance-  Campbell  v.  Virginia- 
Carolina  Chemical  Co.  (S.  C.  1904),  47  S.  E.  716.  A  contract 
to  convey  a  right  of  way  when  demanded  by  the  other  party 
and  payment  offered  will  not  be  specifically  enforced  because 
of  the  lack  of  mutuality,  Bauer  v.  Lumaghi  Coal  Co.,  209 
111.  316,  70  N.  E.  Rep,  634. 

No  agreement.  Specific  performance  will  not  be  granted 
of  an  agreement  for  purchase  of  land  where  it  appears  that 
the  seller  told  the  buyer  he  should  reserve  certain  buildings 
but  this  reservation  was  later  omitted  by  his  agent  from  the 
contract,  as  the  minds  of  the  parties  never  met.  Wilken  v. 
Voss,  120  Iowa  500,  94  N.  W.  1123:  Where  one  agreed  with 
an  old  man's  home  to  execute  a  contract  transferring  to  it 
any  property  of  which  he  might  later  become  possessed  but 
never  did  in  fact  execute  such  a  contract,  the  old  man's  home 
was  not  entitled  to  specific  performance  of  this  agreement  for 
lack  of  mutuality.  Baltimore  Humane  Impartial  Soc,  etc., 
V.  Pierce,  99  Md.  352,  58  Atl.  26. 

Of  an  option.  Where  an  option  on  oil  lands  was  no  more 
than  a  unilateral  contract  it  was  held  to  be  unenforceable  and 
neither  party  could  have  specific  performance  thereof,  "The 
recited  consideration  of  $1.00— otherwise  unsupported  by  con-i 
sideration/'  will  not  support  a  bill  for  specific  performance. 
Berry  v.  Frisbie  (Ky.  1905),  86  S.  W.  559.  .  An  agreement 
by  one  party  to  convey  land  to  another  for  a  stated  price  may 
be  specifically  enforced  upon  a  tender  of  the  price  irrespective 
of  the  fact  that  there  was  no  obligation  upon  the  option  holder 
to  purchase  prior  to  acceptance.  Frank  v.  Stratford-Hand- 
cock  (Wyoming  1904),  77  Pac.  134. 

Signed  by  one  party  only.  A  contract  to  convey  land 
will  be  specifically  enforced  though  signed  by  the  defendant 
only  if  it  has  been  accepted  by  the  part  payment  of  the  pur- 
chase price  by  the  plaintiflF.  Vance  v.  Newman,  72  Ark.  359, 
80  S.  W.  574.  Where  a  writing,  as  a  whole,  does  not  purport 
to  be  a  contract  between  two  or  more  persons,  but  recites  a 
dealing  of  the  signee  with  himself,  the  court,  on  parol  proof, 
will  not  require  the  owners  of  the  land  described  in  the  writ- 
ing to  sign  the  same,  and  then  a  specific  performance  of  the 
writing  as  reformed.    Kaster  v.  Mason  (N.  D.  1904),  199  N. 
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W.  1083.  A  contract  by  which  the  vendor  agrees  that  he  "has 
sold"  the  estate  to  the  vendee  and  the  vendee  accepts  sach  con- 
tract, is  enforceable  by  either  party  although  the  vendor  is  the 
only  party  who  has  signed  the  contract.  Forthman  v.  Deters, 
206  111.  169  69  N.  E.  97. 

Sec.  568.    Contracts  to  convey  land — Definiteness  re- 
quired. 

Specific  performance  of  an  agreement  to  convey  land  was 
refused  on  the  ground  that  the  terms  of  the  contract  were  too 
indefinite.  Ensminger  v.  Peterson,  53  W.  Va,  324,  44  S.  E. 
218.  Equity  will  not  order  the  specific  performance  of  a 
verbal  lease  which  has  been  partly  performed  in  despite  of  the 
statute  of  frauds  unless  the  contract  relied  on  is  definite  and 
certain  and  unequivocal  in  all  its  terms.  Enforcement  was 
refused  in  Henley  v.  Cottrell  Real  Estate,  Ins.  &  Loan  Co.,  loi 
Va.  70,  43  S.  E.  191.  In  a  suit  to  compel  specific  performance 
of  a  contract  to  convey  land  the  evidence  was  held  unsatisfac- 
tory and  a  new  trial  was  ordered.  Bond  v.  Bond,  175  Mo.  112, 
74  S.  W.  975.  A  lease  in  which  it  is  provided  "should  said 
party  of  the  first  part  (the  lessor)  conclude  to  sell  this  prop- 
erty, then  said  second  party  (the  lessee)  is  to  have  the  first 
chance  to  buy  the  same"  is  too  indefinite  and  uncertain  as  to 
this  provision,  inasmuch  as  it  does  not  state  the  price  or  the 
terms  on  which  the  land  was  to  be  sold  or  bought,  and  there- 
fore, specific  performance  of  such  stipulation  will  not  be 
granted.  Folsom  v.  Harr,  111.  (Dec.  1905),  75  N.  E.  Rep.  987, 
Where  plaintiff,  a  farm  laborer  in  Missouri,  received  a  letter 
from  his  aunt  in  Virginia  saying  that  if  he  would  return  to 
that  state  she  would  buy  a  farm  and  live  with  him  .upon  it, 
and  would  give  him  the  farm  when  "done"  with  it ;  and  plain- 
tiff in  consequence  returned,  married  in  reliance  on  the  prom- 
ise, cultivated  the  farm,  and  received  the  rents  and  profits,  but 
incurred  no  costs  and  made  no  improvements;  held,  that  the 
contract  to  give  plaintiff  the  farm  was  too  vague  to  be  spe- 
cifically enforced,  and  plaintiff's  acts  of  past  performance  not 
incapable  of  compensation  in  damages.  (The  court  say:  "But 
the  principles  upon  which  courts  of  equity  have  availed  the 
statute  of  frauds  on  the  ground  of  part  performance  *  *  * 
may  be  extracted  and  briefly  stated  as  follows :  ( i )  The  parol 
agreement  relied  on  must  be  certain  and  definite  in  its  terms. 
(2)   The  acts  proved  in  part  performance  must  refer  to,  result 
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from  or  be  made  in  pursuance  of  the  agreement  proved.  (3) 
The  agreement  must  have  been  so  far  executed  that  a  refusal 
of  full  execution  would  operate  a  fraud  upon  the  party  and 
place  him  in  a  situation  which  does  not  lie  in  compensation.") 
Venable  &  Bays  v.  Stamper,  102  Va.  30,  45  S.  E.  738. 

The  description  of  a  right  of  way  to  be  conveyed  under 
a  contract  was  held  too  indefinite  to  allow  equity  to  decree 
specific  performance  of  the  contract  in  Bauer  v.  Lumaghi  Coal 
Co.,  209  111.  316,  70  N.  E.  Rep.  634.  A  memorandum  of  a 
contract  for  the  sale  of  land,  which  describes  the  land  as  "3 
acres,  north  of  right  R.  road,  8  rods  not  to  exceed  nine  rods 
north ;  east  to  take  in  three  acres,"  is  too  vague  to  admit  of  a 
decree  for  specific  performance,  at  least  where  there  is  no 
testimony  tending  to  locate  the  land  definitely,  even  though 
it  is  fully  described  in  the  petition.  Kirkpatrick  v.  Pettis  (la. 
1905),  103  N.  W.  Rep.  956.  In  a  contract  to  sell  land  where 
the  land  is  described  as  "a  certain  fruit  farm  known  as  the 
Ideal  Fruit  Farm'  and  contains  about  199^^  acres,  situated 
about  ij^n^iles  northwest  of  West  Salem,  Edwards  County, 
Illinois,"  such  description  is  sufficiently  '^^rtain  and  definite. 
Seigel,  Cooper  &  Co.  v.  Treka  (111.  1905),  75  N.  E. 
Rep.  1053.  Where  the  description  of  the  property  in 
a  contract  for  the  sale  of  real  estate  is  uncertain,  the  conrract 
will  not  be  specifically  enforced.  Where  land  is  the  subject- 
matter  of  such  a  contract,  it  should  be  so  described  as  to  leave 
no-  uncertainty  as  to  its  quantity,  shape,  and  location.  But  a 
written  contract  for  the  conveyance  of  land  is  not  void  for  iin- 
certainty  in  the  description  of  the  land,  if,  from  the  words  em- 
ployed the  description  can  be  made  certain  by  extrinsic  evi- 
dence of,  facts,  physical  conditions,  measurements,  or  monu- 
ments referred  to  in  the  deed.  Fowler  v.  Fowler,  204  111.  82, 
68  N.  E.  Rep.  414.  Where  a  lease  of  land  giving  an  option  to 
purchase  was  uncertain  in  its  boundaries  and  the  tenant  con- 
structed buildings  assuming  certain  boundaries  to  be  the  ones 
intended  he  is  entitled  to  specific  performance  if  the  only  evi- 
dence of  mistake  is  on  the  part  of  the  lessor.  Naughton  v. 
Elliott  (N.  J.  Eq.  1905),  59  Atl.  869. 

Payment.  Specific  performance  of  a  written  agreement 
for  the  conveyance  of  land  providing  that  the  balance  of  the 
purchase-money,  not  paid  at  the  time  of  the  contract,  should 
be  "on  time  at  6  per  cent.  500  payment  per  year,"  will  not  be 
decreed,  as  the  agreement  is  too  vague  and  uncertain,  especially 
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in  that  it  does  not  state  how  the  deferred  part  of  the  price  is 
to  be  evidenced  or  secured.  Meyer  Land  Co.  v.  Pecos  (S.  D. 
1904),  loi.N.  W.  Rep.  39.  Indefiniteness  prevented  specific 
performance  where  parties  clearly  agreed  that  certain  cash 
payments  should  be  made  at  definite  times  ty  buyer,  but  said 
merely,  with  reference  to  the  securing  of  the  balance  of  the 
agreed  price  by  mortgage ;  "and  the  remaining  sum  of  forty- 
four  thousand  dollars  to  be  secured  by  mortgage  or  mortgages 
on  said  premises  bearing  six  per  cent,  per  annum  interest." 
Moore  et.  al  v.  Galupo,  65  N.  J.  Eq.  194,  55  Atl.  628. 

Sec.  569.  Performance,  diligence  and  good  faith  re- 
quired of  person  seeking  specific  performance. 

In  a  proceeding  for  specific  performance  the  complain- 
ant must  prove  that  he  has  been  ready,  willing,  and  eager  to 
perform,  and  the  burden  is  upon  him  to  show  a  full  and  com- 
plete performance,  or  offer  to  perform,  on  his  part.  Forthman 
V.  Deters,  206  111.  159,  69  N.  E.  Rep.  102. 

Good  faith.  Specific  performance  of  a  contract  to  convey 
real  estate  will  be  granted  where  a  party  has  acted  in  good 
faith  though  not  according  to  the  strict  terms  of  the  agree- 
ment for  the  payment  of  the  purchase  price.  Wright  Blodgett 
Co.  V.  Astoria  Co.,  45  Or.  224,  '^^7  P.  599. 

Where  one  fails  to  perform  the  conditions  of  a  contract 
for  the  sale  of  real  estate  whicTi  require  the  payment  of  certain 
notes,  such  a  person  is  not  entitled  to  specific  performance 
because  the  other  party  has  also  violated  the  terms  of  the  con- 
tract Smith  V.  Krall  (Idaho  1904),  75  P.  263.  Where  a 
contract  for  the  sale  of  land  is  conditional  upon  the  vendee 
immediately  setting  out  an  orchard  and  performing  certain 
personal  services  specific  performance  will  not  be  decreed 
where  the  vendee  has  died  without  performing  the  conditions 
although  such  failure  to  perform  was  due  to  acts  of  the 
vendor.    Moore  v.  Tuohy,  142  Cal.  342,  75  P.  896. 

Delay.  It  was  held  that  equity  will  refuse  to  grant  specific 
performance  of  a  contract  to  convey  land  where  the  buyer  has 
delayed  unreasonably  in  performing  his  agreement,  and  in  the 
meantime  conditions  have  changed  and  hardship  and  loss 
would  result  to  the  seller  or  other  persons.  Lowther  Oil  Co. 
V.  Miller-Sibley  Oil  Co.,  53  W.  Va.  501,  44  S.  E.  433.  Whether 
one  commencing  an  action  to  compel  the  specific  performance 
of  a  contract  to  convey  land  and  failure  for  several  years  to 
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bring  it  to  trial  is  guilty  of  such  laches  as  to  disentitle  him  to 
equitable  relief  is  principally  a  question  of  the  inequity  of  per- 
mitting the  claim  to  be  enforced,  and  not  a  mere  question  of 
time.  Fleming  v.  Ellison  (Wis.  1905),  102  N.  W.  Rep.  398. 
(See  the  opinion  for  an  application  of  this  rule  to  a  case  in 
which  the  defendant  died  after  the  action  was  begun.)  Spe- 
cific performance  of  a  contract  to  convey  land  will  not  be  de- 
creed if  it  appears  that  the  purchaser  practically  abandoned 
the  contract  and  for  more  than  a  year  neither  desired  nor  ex- 
pected to  perform,  but  thereafter  brought  suit  to  compel  specific 
performance  because  of  an  unexpected  rise  in  the  value  of  the 
land.  Findley  v.  Koch  (la.  1904),  loi  N.  W.  Rep.  766. 
Where  one  contracts  to  sell  land  and  later,  believing  tliat  the 
vendee  had  abandoned  the  contract,  conveyed  the  land  to  one 
who  pays  value  without  knowledge  of  the  contract,  specific 
performajice  will  not  be  granted  to  the  vendee  in  the  first  con- 
tract, even  though  he  puts  the  contract  on  record  a  few  days 
before  the  conveyance  is  recorded  but  after  title  has  been 
transferred  and  the  price  paid.  Rathbone  v.  Groh  (Mich. 
1904),  100  N.  W.  Rep.  588. 

Intent  to  defraud.  It  was  held  that  where  a  contract  for 
the  sale  of  land  was  entered  into  with  intent  by  both  parties  to 
defraud  creditors  equity  will  not  grant  specific  performance. 
Lowther  Oil  Co.  v.  Miller-Sibley  Oil  Co.,  53  W.  Va.  501,  44 
S.  E.  433.  • 

False  representations.  If,  after  a  contract  has  been  made 
for  the  sale  of  land,  the  purchaser  represents- to  a  third  person 
that  he  has  no  interest  in  the  land  and  such  third  person  buys 
the  land  of  the  vendor  in  reliance  on  these  representations, 
the  purchaser  cannot  thereafter  maintain  a  bill  for  specific  per- 
formance.   Cox  V.  Raider  (Mich  1904),  loi  N.  W.  Rep.  531. 

Sec.  570.  Release  of  dower  by  vendor's  wife — ^En- 
forcement of  contract  against  married  woman. 

If,  in  a  suit  for  specific  performance  of  a  contract  to  con- 
vey land,  a  decree  is  entered  for  the  plaintiff  and  the  defend- 
ant's wife  refuses  to  join  in  the  deed,  it  is  proper,  in  Iowa,  for 
the  court  to  order  the  retention  of  one-third  of  the  amount 
due  from  the  plaintiff  until  she  conveys  her  contingent  inter- 
est. Thompson  v.  Colly  (la.  1905),  103  N.  W.  Rep.  117. 
Under  Rev.  St.  (Me.)  1903,  c.  77,  §  17,  providing  for  a  pay- 
ment to  a  wife,  in  lieu  of  dower,  in  cases  where  the  husband 
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contracts  to  sell  land  and  the  wife  refuses  to  join  in  the  con- 
veyance, proof  of  the  refusal  of  a  wife  to  release  her  dower, 
will  be  sufficient  cause  for  staying  proceedings  for  contempt 
against  one  who  has  given  a  bond  to  convey  land,  until  he  has 
time  to  apply  to  the  court  as  provided  in  the  statute.  Handy 
v.  Rice,  98  Me.  504,  57  Atl.  Rep.  847. 

It  was  held  that  when  the  seller's  wife  was  not  a  party  to 
a  contract  to  sell  land  she  was  not  a  necessary  party  to  a  suit 
for  specific  performance  and  as  the  buyer  is  willing  to  take 
the  title  the  fact  that  there  is  an  inchoate  right  of  dower  out- 
standing is  immaterial.  Steadman  v.  Handy,  102  Va.  382,  46 
S.  E.  380. 

Consent  of  vendor's  wife  presumed.  Where  a  purchaser 
of  community  property  from  the  husband  by  parol  enters  and 
pays  the  purchase  price  the  consent  of  the  wife  will  be  prima 
facie  presumed  and  equity  will  decree  specific  performance  of 
the  agreement  in  the  absence  of  any  evidence  to  rebut  the 
presumption.    O'Connor  v.  Jackson,  33  Wash.  219,  74  P.  372. 

A  married  woman,  in  New  Jersey,  as  vendee,  but  not  as 
vendor,  may  be  compelled  to  perform  a  contract  for  sale  of 
land,  although  under  Gen.  St.,  p.  2017,  §  i.  Act  June  13,  1895 
(N.  P.  821),  and  Gen.  St.,  p.  2015,  §  14,  she  is  not  authorized 
to  convey  her  real  estate,  while  otherwise  given  the  right  to 
contract  as  though  unmarried.  Moore  v.  Baker,  65  N.  J.  Eq. 
104,  55  Atl.  106.  Where  a  married  woman  accepted  an  offer  to 
buy  her  land  and  executed  a  deed  in  which  her  husband  joined, 
specific  performance  of  the  contract  was  enforced  although  the 
husband  was  not  a  party  to  the  executory  contract.  Hoffman 
V.  Colgan  (Ky.  1903),  74  S.  W.  724. 

Sec.  571.     Defences  to  suits  for  specific  performance. 

It  is  no  defence  to  an  action  by  vendor  for  specific  per- 
formance that  vendor's  agent  has  without  authority  rented  the 
land.  Hawes  v.  Swanzey  et.  al,  123  Iowa  51,  98  N.  W.  586. 
Where  a  contract  for  the  sale  of  land  provided  that  a  tenant 
upon  the  property  should  be  allowed  to  remain  undisturbed  for 
the  remainder  of  his  term  it  is  no  defense  to  a  suit  for  specific 
performance  that  the  vendee  has  given  no  security  for  the  car- 
rying out  of  such  provision.  Engler  v.  Garrett,  100  Md.  387, 
59  Atl.  648. 

Mistake.  In  an  action  for  specific  performance  of  a  con- 
tract to  convey  land  evidence  held  sufficient  to  show  a  mutual 
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mistake  in  including  lo  acres  of  the  land  in  controversy.  Reid 
V.  Slocum,  34  Wash.  173,  75  P.  629. 

Contract  collusive.  In  an  action  for  specific  performance 
of  a  contract  to  convey  land  the  contract  was  held  not  to  be 
void  as  collusive  under  S.  D.  Comp.  Laws  1887,  2568.  Bur- 
gess V.  Burgess,  17  S.  D.  44,  95  N.  W.  279. 

Parol  agreement.  Where  a  vendee  brings  action  for 
specific  performance  of  a  contract  to  convey  land  which  is 
subject  to  a  lease  the  vendor  cannot  defend  on  the  ground  of 
a  contemporaneous  parol  agreement  that  vendee  was  to  ac- 
quire the  lease,  which  had  been  omitted  by  mistake  from  the 
agreement.  Guaranty  Safe  Deposit  &  Trust  Co.  v.  Liebold, 
207  Pa.  399,  56  Atl.  951. 

Non-disclosure  of  material  facts.  Where  the  agent  of  a 
corporation  procured  a  sub-agent  in  a  town  to  acquire  an 
option  upon  property  which  when  acquired  was  transferred 
to  the  corporation,  a  landowner  cannot  defend  a  suit  for 
specific  performance  on  the  ground  that  the  facts  were  not 
disclosed.  Standard  Steel  Car  Co.  v.  Stamm,  207  Pa.  419,  56 
Atl.  954. 

Enforcement  inequitable.  A  court  of  equity  will  not 
enforce  specific  performance  of  a  land  contract,  or  award  dam- 
ages for  a  failure  to  perform,  unless  the  equities  are  clearly 
with  the  party  seeking  such  relief.  Brown  V.  Widen  (la. 
1905),  103  N.  W.  Rep.  158.  A  court  of  equity  will  not  de- 
cree a  specific  performance  of  a  contract  between  a  guardian 
of  an  insane  person  and  a  third  person  for  the  sale  to  the 
guardian  of  land  conveyed  to  such  third  person  by  the  ward, 
before  becoming  insane,  to  protect  such  third  person  against 
liabilities  incurred  in  behalf  of  the  ward,  even  though  no 
actual  fraudulent  intent  be  shown.  Webster  v.  Flygare  (Minn. 
1205),  103  N"  W.  Rep.  1020.  For  a  case  in  which  specific 
performance  was  refused,  on  the  ground  that  the  vendor, 
when  he  entered  into  the  contract,  was  under  the  influence  of 
liquor  and  that  the  contract  was  inequitable  in  its  terms,  see 
Moetzel  &  Muttera  v.  Koch,  122  la.  196,  97  N.  W.  Rep.  1079. 
Equity  will  refuse  to  enforce  specific  performance  of  a  con- 
tract for  the  sale  of  land  where  the  vendee  is  old,  ignorant,  and 
infirm,  and  overreached  by  the  vendor,  and  the  price  is  in- 
adequate, although  nearly  or  quite  all  of  the  purchase  money 
has  been  paid  and  such  a  petition  will  be  dismissed  when  the 
sum  received  by  the  vendor  is  repaid  with  interest.    Wolford 
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V.  Steele  (Ky,  1904),  84  S.  W.  3^7.  If  the  evidence  in  a  suit 
for  specific  performance  of  a  contract  to  convey  real  and  per- 
sonal property  shows  that  the  price  was  inadequate,  that  the 
parties  did  not  contract  on  equal  terms,  and  that  the  contract 
was  the  result  of  fraud,  surprise  or  mistake,  a  finding  of  the 
lower  court  that  the  bill  should  be  dismissed  will  not  be  dis- 
turbed.   Norris  v.  Clark,  72  N.  H.  442,  57  AtL  Rep.  334. 

Increase  in  value  of  land.  Generally  a  mere  increase  in 
the  value  of  land  sold  before  specific  performance  is  sought 
but  after  the  vendee  has  partly  performed  and  is  liable  for  the 
purchase  price  and  where  his  delay  in  offering  to  pay  the  bal-  . 
ance  is  not  unreasonable  and  not  mala  fides,  is  insufficient  to 
stay  the  enforcement  of  the  contract,  whereas  a  material  al- 
teration in  conditions  between  the  time  of  making  the  con- 
tract and  a  delayed  action  to  enforce  it  making  it  unjust  to  the 
resisting  party  to  compel  its  execution  is  a  sufficient  cause  for 
equity  to  refuse  to  enforce  the  contract.  Harris  v.  Greenleaf, 
(Ky.  1904),  79  S.  W.  767.  Equity  may  refuse  specific  per- 
formance of  a  contract  for  the  sale  of  land  after  failure  to  pay 
an  installment  when  due,  where  the  land  Jias  during  the  de- 
fault materially  increased  in  value.  Lapse  of  time  after  a  pay- 
ment of  purchase  money  is  due  can  generally  be  compensated 
by  interest,  and  time  is  not  of  the  essence  of  the  contract 
merely  because  definite  dates  of  performance  are  designated 
therein.  Mere  inabiHty  of  vendee  to  pay  it  not  a  valid  excuse 
for  non-payment.  ■  Boldt  v.  Early,  33  Ind.  App.  434,  70  N.  E. 
Rep.  271.  Where  in  a  suit  for  specific  performance  of  a  con- 
tract to  convey  land  an  interpleader  alleges  that  at  the  time 
of  the  making  of  the  contract  he  was  in  possession  of  part  of 
the  land  under  a  former  parol  agreement  for  conveyance  by 
the  defendants,  as  plaintiff  well  knew,  and  that  he  had  paid 
part  of  the  purchase  money  and  made  improvements  upon  the 
faith  of  such  parol  agreement,  such  inter  pleader,  or  demurrer 
is  held  entitled  to  reimbursement,  plaintiff's  equitable  title 
having  been  taken  subject  to  the  interpleader's  equity;  but  if  it 
appears  on  the  pleadings  that  the  plaintiff  is  entitled  to  a  war- 
ranty deed  with  full  covenants,  he  may  withhold  payment  of 
the  purchase  price  till  the  amount  to  which  he  must  reimburse 
the  interpleader  is  ascertained  on  accounting.  Kelly  v.  John- 
son et.  al.  (N.  C.  1904),  47  S.  E.  647. 

Plaintiff  vendor  lacking  title.     A  contract  for  the  ex- 
change of  land  cannot  be  enforced  by  the  delinquent  party 
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where  at  the  time  of  making  the  contract  he  did  not  possess 
the  land  he  contracted  to  exchange,  unless  this  want  of  mutual- 
ity has  been  waived  by  the  other  party,  or  unless  time  was  not 
of  the  essence  of  the  contract  and  he  has  obtained  title  before 
the  time  for  performance  has  arrived.  Gibson  v.  Brown,  214 
111.  330  73  N.  E.  Rep.  578.  Equity  will  not  grant  specific 
perfomiance  of  a  contract  to  exchange  land,  where  at  the 
time  of  making  the  contract,  one  party  did  not  have  title  to 
all  the  land  he  was  to  transfer.  It  is  immaterial  that  after 
the  contract  was  made  and  before  the  time  set  for  the  transfer 
of  title,  the  parties  had  obtained  title  to  all  the  lands  they  were 
to  convey.  Gage  v.  Cummings,  209  111.  120,  70  N.  E.  Rep.  679. 
Defendant  vendor  lacking  title.  A  vendee  of  land,  in  a 
contract  where  vendor  is  not  vested  with  the  title  he  agreed 
to  convey,  cannot  have  specific  performance,  his  remedy  being 
for  damages  at  law.  Ormsby  v.  Graham,  123  Iowa  202,  98  N. 
W.  724.  In  Wisconsin,  it  is  held  that  if,  after  a  suit  is  begun 
by  the  vendee  to  compel  the  specific  performance  of  a  contract 
to  convey  land,  the  vendor  puts  it  out  of  his  power  to  perform 
by  conveying  the  land  to  a  third  person,  the  court  will  retain 
the  bill  for  the  purpose  of  giving  the  vendee  damages.  Flem- 
ing v.  Ellison  (Wis.  1905),  162  N.  W.  Rep.  398.  A  petition 
for  specific  performance  of  a  contract  to  convey  land,  which 
affirmatively  shows  that  the  land  has  been  sold  to  a  bona  fide 
purchaser  for  value  before  the  date  of  the  alleged  contract,  is 
bad  on  general  demurrer.  Weaver  v.  Snively  (Neb.  1905), 
102  N.  W.  Rep.  yj.  Where  a  vendor  refuses  to  carry  out  the 
contract  of  sale  and  in  order  to  bar  the  purchaser's  claim  has 
conveyed  the  land  to  others,  held  that  as  by  such  act  he  has 
disabled  himself  from  performance  of  the  contract  unless  as- 
sisted by  the  court,  the  breach  is  complete  and  specific  per- 
formance may  be  demanded  by  suit  before  the  time  at  which 
the  contract  was  to  be  executed.  Payner  v.  Melton  et.  al.,  67 
S.  C.  233,  45  S.  E.  154.  Equity  will  not  decree  specific  per- 
formance of  an  oral  contract  to  convey  land  where  the  vendor 
before  suit  has  conveyed  the  land  to  a  bona  fide  purchaser. 
Coleman  v.  Dunton,  99  Me.  121,  58  Atl.  430.  An  action  for 
specific  performance  of  a  contract  of  sale  will  not  lie  where 
the  plaintiff  knows  before  bringing  suit  that  the  defendant  can- 
not perform  as  he  cannot  give  good  title.  Peters  v.  Van  Horn, 
(Wash.  1905),  79  Pac.  mo.  A  decree  for  specific  performance 
cannot  be  denied  on  the  ground  that  at  the  time  of  entering 
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into  the  contract  to  sell  land  the  grantor  did  not  have  an  ade- 
quate title,  if  he  acquired  such  title  before  the  time  for  the 
decision  in  the  case.  Harriman  v.  Tyndale,  184  Mass.  534,  69 
N.  E.  Rep.  353. 

Loss  of  equitable  claim.  If  an  action  of  ejectment  be 
brought  by  devisees  against  the  son  of  the  testator  holding  an 
equitable  title  under  a  contract  with  his  deceased  father  he 
must  set  up  that  contract  by  way  of  defence  if  he  desires  to 
take  advantage  of  it  and  cannot  subsequently  proceed  against 
the  devisee  in  equity  to  enforce  the  contract.  In  re  Button's 
Estate,  208  Pa.  350,  57  Atl.  Rep.  719.  In  a  suit  by  the  assignee 
of  a  bond  for  title  for  specific  performance  the  evidence  was 
held  sufficient  to  establish  an  abandonment  by  the  assignor. 
Robinett  v.  Hamby,  132  N.  E.  353,  43  S.  E.  907. 

Forfeiture  by  non-payment.  A  provision  in  a  contract 
that  the  vendee  shall  forfeit  his  contract  and  all  rights  under 
it,  including  possession  of  the  land,  upon  non-payment  of  the 
full  purchase  price  at  the  time  indicated  therein,  is  merely  a 
form  of  additional  security.  Harris  v.  Greenleaf  (Ky.  1904), 
79  S.  W.  267. 

Interpleader  by  other  equities.  When  the  plaintiflf  brings 
a  bill  for  specific  performance  of  a  contract  for  the  sale  of  land 
and  third  parties  interplead  on  the  ground  that  they  are  bona 
fide  purchasers  for  value  of  the  same  land,  the  burden  is  on 
the  interpleaders  to  show  that  they  in  fact  had  no  knowledge 
or  notice  of  the  plaintiff's  prior  contract.  Steele  v.  Robertson 
(Ark.  1905),  87  S.  W.  117.  See  Kelly  v.  Johnson,  reported 
ante,  p.  805. 

Improvements.  One  who  buys  land,  with  constructive 
notice  of  an  outstanding  contract  for  the  sale  of  the  land  to  a 
third  person,  takes  it  subject  to  the  rights  of  the  vendee  under 
such  contract ;  but  if,  honestly  believing  that  he  has  good  title, 
he  has  made  valuable  improvements,  and  the  vendee  has  stood 
by  and  seen  the  improvements  made  without  asserting  his 
claim,  the  latter  can  have  specific  performance  only  on  condi- 
tion that  he  make  compensation  for  such  improvements. 
Hunter  v.  McDevitt,  12  N.  D.  505,  97  N.  W.  Rep.  869.  Plain- 
tiff in  a  suit  to  enforce  specific  performance  against  an  ex- 
ecutor of  an  alleged  parol  gift  of  land  made  by  the  testator, 
may  testify  as  to  facts  properly  admissible  in  evidence,  though 
occurring  since  testator's  death,  and  upon  the  question  of 
whether  his  possession  has  been  adverse  or  permissive  since 
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the  alleged  gift  may  introduce  testimony  in  reference  to  im- 
provements placed  by  him  upon  the  land  since  the  testator's 
death.    Walker  et.  al  v.  Neil,  1 17  Ga.  733,  45  S.  E.  387. 

Vendor's  title  questionable.  The  vendor  in  a  contract  to 
convey  perfect  title  to  land  is  not  entitled  to  specific  perform- 
ance where  his  title  was  acquired  by  deed  of  a  married  woman 
whose  husband  did  not  join  although  there  was  evidence  that 
he  had  been  absent  more  than  seven  years.  Potter  v.  Ogden 
(N.  J.  Eq.  1905),  59  Atl.  673.  Specific  performance  in  favor 
of  a  vendor  will  not  be  decreed  if  the  power  or  title  of  vendor 
is  "fairly  debatable"  and  the  same  is  true  where  the  doubt  of 
vendor's  power  to  convey  a  good  title  "arises  in  ascertaining 
the  true  construction  of  some  ill  expressed  instrument."  Zane 
V.  Weintz,  65  N.  J.  Eq.  214,  55  Atl.  641.  A  purchaser  of  land 
for  a  valuable  consideration  will  not  be  compelled  to  take  a 
doubtful  title  or  one  that  will  involve  him  in  almost  certain 
litigation.  Brown  v.  Widen  (la.  1905),  103  N,  W.  Rep.  158. 
Specific  performance  will  not  be  decreed  on  the  application  of 
a  vendor  unless  his  ability  to  make  such  title  as  he  had  agreed 
to  make  is  unquestionable  and  he  must  come  into  equity 
with  clean  hands.    Sloan  v.  Rose,  loi  Va.  151,  43  S.  E.  329. 

Effect  of  incumbrances  or  conveyances.  If  an  agreement 
is  made  for  the  conveyance  of  property  by  warranty  deed  and 
certain  incumbrances  are  found  and  defendant  refuses  to  give 
a  warranty  deed  he  will  be  compelled,  in  equity,  to  give  a  deed 
and  accept  a  deduction  from  the  contract  price.  Capstrils  v. 
Crane,  66  N.  J.  Eq.  341,  57  Atl.  Rep.  1045.  When  the  seller 
of  land  has  previously  conveyed  all  the  coal,  gas,  salt  water, 
oil  and  mineral  rights  he  cannot  get  specific  perpormance 
and  the  fact  that  the  prior  conveyance  was  recorded  and  so 
the  buyer  is  charged  with  notice  thereof  is  immaterial.  Ever- 
sole  V.  Eversole  (Ky.  1905),  85  S.  W.  187. 

Sec.  572.     Demand  and  tender — Election. 

For  consideration  of  facts  involving  demand  and  tender  of 
purchase  price  see  Watkins  v.  Youll  et.  al.  (Neb.  1903),  96  N. 
W.  1042.  A  stale  demand  made  after  the  lapse  of  ten  years 
is  no  defense  in  trespass  to  try  title  whether  plaintiff's  title 
be  legal  or  equitable,  yet  is  a  title  as  distinguished  from  an 
equitable  right.  Betzer  v.  Goff  (Tex.  C.  C.  A.  1904),  80  S.  W. 
671.  If  the  party  suing  avers  that  he  is  ready  and  willing  to  do 
all  the  acts  required  of  him  in  the  specific  execution  of  a  con- 
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tract  according  to  its  terms,  it  may  be  enforced,  other  equitable 
requirements  being  satisfied  and  he  need  not  aver  an  actual 
tender.  Harris  v.  Greenleaf  (Ky.  1904),  79  S.  W.  267.  In  a 
bill  for  specific  performance  of  a  contract  to  convey  land  it 
was  held  that  the  plaintiffs  "were  not  entitled  to  the  relief 
sought  without  proof  of  the  tender  of  the  warranty  deed  as 
provided  by  the  contract.  The  right  to  enforce  specific  per- 
formance and  receive  the  purchase  money  is  dependent  upon 
the  performance,  or  the  offer  to  perform,  of  requirements  of 
the  term  of  the  contract."  Lanyon  v.  Chesney,  186  Mo.  540, 
85  S.  W.  569.  Under  a  contract  to  buy  and  sell  real  estate, 
whereby  the  purchaser  was  to  pay  a  certain  amount,  and  give 
a  note  secured  by  mortgage  on  the  land  and  the  seller  to  give 
a  deed,  the  purchaser  may  have  specific  performance  of  the 
contract  after  the  payment  of  the  money  has  been  made  and 
without  tendering  the  mortgage  and  note,  where  the*  seller  re- 
fuses to  give  the  deed.  Kepler  v.  Wright,  31  Ind.  App.  512, 
68  N.  E.  Rep.  618.  Where  there  is  a  dispute  between  the 
parties  as  to  the  payment  of  the  entire  purchase  money  in  a 
suit  for  specific  performance  it  appearing  that  the  contract  was 
not  rescinded,  and  that  plaintiff 'held  the  title  bond  and  de- 
fendant the  notes,  it  is  error  to  dismiss  the  complaint  for  non* 
payment  or  tender  of  the  purchase  money;  reference  should 
first  be  had  to  a  master  to  learn  the  sum,  if  any,  still  due. 
Mason  v.  Atkins  (Ark.  1905),  84  S.  W.  630.  An  averment  in 
a  bill  for  specific  performance  that  while  in  possession  of  the 
land  the  plaintiff  made  a  payment  to  the  defendant  who  ex- 
tended the  time  for  final  payment  but  later  forcibly  ousted  the 
plaintiff  and  refused  to  receive  payment  and  that  the  plaintiff 
is  ready  and  willing  to  do  what  is  fair  and  equitable  and  to 
pay  what  is  justly  due,  does  not  allege  a  legal  tender  but  sets 
forth  equitable  grounds  excusing  a  better  tender.  Harris  v. 
Greenleaf  (Ky.  1904),  79  S.  W.  267.  Unless  the  contract  pro- 
vides otherwise,  a  vendor  of  land  who  remains  in  possession 
until  the  conveyance  is  due  is  bound,  as  between  himself  and 
the  vendee,  to  pay  taxes  accruing  before  the  title  is  transferred. 
If  the  contract  provides  that  it  shall  be  void  if  the  full  price 
is  not  tendered  at  the  time  specified,  the  vendee  may,  never- 
theless compel  the  specific  performance,  if  he  tenders  the  full 
amount  less  accrued  taxes  which  the  vendor  ought,  under  the 
foregoing  rule,  ,to  pay  and,  upon  refusal  of  the  tender 
promptly  begins  a  suit  for  specific  performance.     Clinton  v. 
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Shugart  (la.  1904),  loi  N.  W.  Rep.  786.  It  was  held  that 
although  a  contract  for  the  sale  of  the  land  contained  a  clause 
making  payment  upon  a  certain  day  of  the  essence  of  the  con- 
tract yet  as  the  vendor  was  required  to  make  a  deed  simul- 
taneously with  payment  both  covenants  are  mutual  and  de- 
pendent and  if  the  vendor  fails  to  make  or  oflfer  a  deed  on  the 
day  equity  will  enforce  the  contract  upon  a  bill  brought  by  the 
vendee.  Wheeling  Creek  Gas,  Coal  &  Coke  Co.  v.  Elder,  54 
W.  Va.  335,  46  S.  E.  357. 

Election  of  rights.  Where  a  bill  in  equity  for  specific 
performance  of  a  contract  to  convey  land  alleged  that  one  pro- 
vision thereof  was  that  the  defendant  should  convey  to  the 
complainant  or  O.,  **as  they  might  elect,"  it  was  held  that 
"neither  of  these  parties  was  entitled  to  demand  a  convey- 
ance— until  this  election  had  been  made."  Farmer  v.  Sellers, 
137  Ala.  112,  33  So.  829.  In  a  suit  by  a  devisee  to  compel 
specific  performance  of  a  contract  to  devise  land,  a  devisee 
cannot  be  properly  required  to  elect  whether  he  will  take  under 
the  will  or  under  the  contract,  the  doctrine  of  election  being 
inapplicable.    Price  v.  Price  et.  al.,  133  N.  C.  494,  45  S.  E.  855. 

Sec.  573.    Practice  in  actions  for  specific  performance^ 

The  procedure  in  actions  for  the  specific  performance  of 
contracts  relating  to  real  estate  is  regulated  by  Kas.  Session 
Laws  of  1903,  Ch.  384. 

Exceptions.  Where,  in  a  suit  for  specific  performance, 
defendants  moved  for  a  new  trial,  which  was  denied,  and 
defendants  excepted;  such  an  exception  if  construed  as  ex- 
cepting to  the  charge  being  at  most  a  "broadside  one"  will 
not  be  sustained.  Kelly  v.  Johnson  et.  al.  (N.  C.  1904),  47 
S.  E.  672. 

Parties.  It  was  held  that  in  a  suit  to  compel  specific  per- 
formance of  a  contract  for  a  lease,  the  parties  with  whom 
the  plaintiff  contracted,  the  owner  and  the  original  lessee, 
and  a  third  party,  to  whom  the  premises  were  fraudulently 
leased,  were  properly  joined  as  co-defendants.  Briel  v. 
Postal  Telegraph  Co.,  1 12  La.  412,  36  South.  477.  I 

Service  on  non-resident.  In  an  action  for  specific  per- 
formance of  a  coatract  to  sell  land,  if  the  defendant  is  a  non- 
resident and  not  personally  served  but  only  served  by  publi- 
cation, the  court  cannot  enter  a  decree  for  specific  perform-  I 


811  PRACTICE  §  578 

ance  against  him.  Fowler  v.  Fowler,  204  III.  82,  68  N.  E. 
Rep.  414. 

Readiness  to  perform.  Where  in  an  action  for  specific 
performance  it  appeared  that  the  vendor's  wife  has  refused  to 
join  in  the  deed  and  the  vendee  offered  to  pay  the  vendor  part 
and  deposit  the  rest  for  the  wife  when  she  signed,  it  was  held 
proper  to  refuse  to  charge  that  the  vendee  had  at  all  times 
been  ready  and  willing  to  perform.  Farthing  v.  Rochelle, 
131N.C.  563,43  s.  E.I. 

Questions  to  jury.  In  a  suit  to  enforce  specific  performance 
of  a  contract  to  devise  land,  the  court  may  properly  submit 
to  the  jury  the  single  issue  of  whether  testator  devised  the 
land  as  he  contracted;  and  if  it  be  found  by  the  jury  that  the 
land  allotted  the  plaintiff  by  testator,  and  which  he  holds, 
is  the  same  as  that  devised  to  him,  may  direct  the  answer 
"Yes"  to  this  question.  The  construction  of  the  con- 
tract and  will  by  the  court  is  proper  in  determining  whether 
the  devises  are  in  accordance  with  the  terms  of  the  con- 
tract Price  V.  Price  et.  al.,  133  N.  C.  494,  45  S.  E.  855.  In  a 
suit  for  specific  performance,  an  issue  regarding  an  error  in 
the  condition  of  the  bond  for  conveyance  must  direct  inquiry 
not  merely  to  the  mistake  but  to  its  mutuality.  Kelly  v. 
Johnson  et.  al.  (N.  C.  1904),  47  S.  E.  672. 

Specific  performance  in  discretion  of  court.  Granting 
specific  performance  of  a  contract  to  convey  land  rests  in 
the  sound  discretion  of  the  trial  court.  Engberry  v.  Rous- 
seau, 117  Wis.  52,  93  N.  W.  824. 

Alternative  relief  at  law  or  equity.  Under  N.  C.  Const., 
Art.  4,  §  I,  abolishing  the  distinction  between  actions  at  law 
and  suits  in  equity,  the  court  in  a  suit  for  specific  perform- 
ance will  not  withdraw  the  case*  from  the  jury  and  direct  a 
non-suit  unless  it  appear  that  plaintiff  has  no  cause  of  action 
upon  whatever  inference  might  fairly  be  drawn  from  the 
evidence,  but  whether  upon  the  facts  admitted  or  found  by 
the  jury,  the  plaintiff  may  properly  claim  relief,  rests  within 
the  discretion  of  the  court.  Boles  v.  Caudle,  133  N.  C.  528, 
45  S.  E.  835. 

Enforcement  by  or  against  Pivo  parties.  Where  a  father 
and  son  execute  two  similar  agreements  to  convey  the  same 
premises  to  which  neither  alone  has  full  title,  equity  will 
decree  specific  performance  against  both  though  neither 
could  alone  convey.     Resnick  v.  Campbell  (N.  J.  Eq.  1904), 
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59  Atl.  452.  Where  a  contract  for  the  purchase  of  real  es- 
tate recites  that  the  real  estate  has  been  sold  to  two  persons, 
and  that  the  conveyance  is  to  be  made  to  both,  a  bill  cannot 
be  maintained  by  one  to  compel  the  vendor  to  convey  the 
entire  title  to  that  one.  Davis  v.  PfeiflFer,  213  111.  249,  72 
N.  E.  Rep.  718.  Where  one  contracts  to  convey  land  to 
three  persons,  and  had  notice  of  an  agreement  between  the 
vendees  whereby  two  of  them  were  to  pay  the  whole  con- 
sideration in  return  for  work  on  the  land  by  the  third,  and 
the  third  vendee  abandoned  his  agreement  and  left  the  land, 
with  the  knowledge  of  the  vendor,  who  thereupon  procured 
from  such  third  vendee  an  assignment  of  his  interest  in  the 
property  to  another  person  in  the  vendee's  interest,  such 
assignment  was  no  defense  to  a  suit  by  the  other  two  ven- 
dees to  compel  specific  performance  by  the  vendor.  Ballard 
V.  Anderson  (Minn.  1905),  103  N.  W.  Rep.  900. 

Sec.  574.    Pleading. 

In  an  action  for  specific  performance  of  a  contract  to 
convey  land,  .complaint  held  to  state  a  cause  of  action  for 
specific  performance.  Burgess  v.  Burgess,  17  S.  D.  44,  95 
N.  W.  279.  In  a  suit  for  specific  performance  of  a  contract 
to  convey  land,  the  bill  and  pleadings  held  sufficiently  to  de- 
scribe the  property.  Clapham  v.  Barber,  65  N.  J.  Ep.  550, 
56  Atl.  370.  Complaint  in  an  action  for  specific  perform- 
ance of  a  contract  to  convey  farm  lands  held  sufficient. 
Christiansen  v.  Aldrich,  30  Mont.  446,  76  P.  1007.  A  de- 
scription of  lands  by  metes  and  bounds  is  adequate  in  a  suit 
for  specific  performance.  Rodman  et.  al.  v.  Robinson  (N. 
C.  1904),  47  S.  E.  19. 

Defences.  In  a  suit  for  specific  perforniance  of  a  con- 
tract to  convey  land,  the  question  of  laches  on  the  part  of 
the  plaintiff  in  bringing  the  suit  is  not  in  issue,  unless 
pleaded.    Thompson  v.  Colly  (la.  1905),  103  N.  W.  Rep.  117. 

Sec.  575.    Evidence. 

In  a  suit  to  enforce  specific  performance  of  a  con- 
tract to  devise  land,  the  record  of  an  original  suit  be- 
tween the  parties  to  compromise  which  the  contract  was 
made,  is  inadmissible  in  evidence.  Price  v.  Price  et.  al.,  133 
N.  C.  494,  45  S.  E.  855.  A  bill  for  specific  performance  rest- 
ing upon   correspondence  which  has  been  destroyed,  re- 
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quires  the  same  clear,  convincing  proof  as  is  necessary  to  es- 
tablish a  parol  conrtact.  McKee  v.  Higbee,  i8o  Mo.  263,  79 
S.  W.  407.  The  proof  required  to  sustain  a  bill  for  specific 
performance  must  be  clear,  cogent  and  convincing  so  that 
the  court  may  intelligently  enforce  the  contract  strictly  in 
accordance  with  its  terms.  McKee  v.  Higbee,  180  Mo.  263, 
79  S.  W.  407.  See  the  discussion  by  the  court  of  the  prin- 
ciples involved. 


STARTING  FIRES 

Sec.  576.    Liability  of  one  starting  fire. 

One  who  owns  crops  grown  on  land  whUe  held  ad- 
versely can  recover  against  a  person  who  negligently  burns 
them.     Cull  en  v.  Brown  (Wash.  1905),  79  Pac.  305. 

Where  a  lessee  of  railroad  land  constructed  buildings 
thereon,  agreeing  not  to  hold  the  railroad  liable  for  the  in- 
jury of  said  buildings  by  fire  set  by  sparks,  the  railroad  is 
liable  for  injury  to  adjoining  buildings  not  upon  such  leased 
land  to  which  fire  was  communicated  from  the  first  mention- 
ed buildings.  Kansas  City,  Ft.  S.  and  M.  R.  Co.  v.  B.  F. 
Blaker  and  Co.,  68  Kan.  244,  75  P.  71.  In  an  action  for  in- 
jury due  to  fire  alleged  to  have  been  set  by  sparks,  instruc- 
tions to  the  jury  regarding  evidence  sufficient  to  hold  the 
defendant  liable  held  erroneous.  Louisville  &  N.  R.  Co.  v. 
Sullivan  Timber  Co.,  138  Ala.  379,  35  South.  327. 

It  may  be  found  negligent  to  burn  high  wheat  stubble 
in  a  field  where  ricks  of  wheat  stand  where  the  only  pre- 
caution to  protect  the  ricks  was  plowing  round  them  once  in 
the  hard  ground  with  a  plow  not  suited  to  it.  Harris  v. 
Savage  (Kan.  1905),  79  Pac.  113. 

Personal  injury.  Where  the  negligence  of  a  railroad 
caused  a  fire  on  plaintiffs  premises  and  she  exerted  herself 
so  violently  in  putting  out  the  fire  in  order  to  save  her  build- 
ings that  she  injured  her  health  and  was  burned,  these  in- 
juries she  may  recover  for  in  an  action  against  the  defend- 
ant railroad.     Glanz  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  119  la. 

6ii,93N.  W.  575. 

Spark  arrestor.  In  an  action  to  recover  for  damage  to 
plaintiff's  property  by  fires  alleged  to  have  been  caused  by 
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defendant's  negligently  permitting  sparks  to  escape  from 
the  stack  of  his  sawmill,  the  test  to  be  applied  in  deciding 
the  question  of  negligence  is  the  use  of  such  appliances  for 
preventing  the  escape  of  sparks  as  are  ordinarily  used  by 
men  of  ordinary  care  and  prudence,  or  men  generally  en- 
gaged in  the  same  or  similar  business  under  the  same  or 
similar  circumstances,  and  an  instruction  which  limits  the 
test  to  be  applied  to  the  usual  appliances  used  in  the  locality 
where  the  fire  occurred  is  erroneous.  Rylander  v.  Laursen, 
(Wis.  1905),  102  N.  W.  Rep.  341. 

Proximate  cause — Fire  spreading.  A  railroad  was  held 
liable  for  a  fire,  set  by  sparks  from  one  of  its  engines  in 
bales  of  cotton  left  on  its  platform  till  the  bagging  came  off 
and  the  lint  became  exposed,  which  spread  from  thence  to 
a  neighboring  factory.  Harrisburg-Bremen  Fire  Ins.  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  132  N.  C.  75,  43  S.  E.  548.  And 
so  when  tree  tops  which  had  been  cut  oflf  and  were  left 
lying  by  the  track,  caught  fire  from  sparks  from  the  loco- 
motive and  spread  to  the  forest.  Cratt  v.  Albermarle  Tim- 
ber Co.,  132  N.  C.  151,  43  S.  E.  597.  Where  grass  upon  a 
railroad  right  of  way  is  set  afire  by  sparks  and  the  ifire  is 
comunicated  to  property  not  adjacent,  destroying  wood 
thereon,  the  negligence  in  setting  the  fire  is  the  proximate 
cause  of  the  loss  notwithstanding  combustible  material  on  ad- 
joining properties.  St.  Louis  South\s^stern  .Ry.  Co.  of 
Texas  v.  Gentry  (Tex.  C.  C.  A.  1904),  80  S.  W.  844. 

Sparks  from  chimney.  In  the  absence  of  proof  of  negli- 
gence in  one  conducting  a  sawmill  from  which  sparks  es- 
cape and  injure  another,  the  former  is  not  liable  for  dam- 
ages. Gerrish  v.  Whitfield  et.  al.,  72  N.  H.  222,  55  Atl.  551. 
A  neighboring  owner,  suing  the  owner  of  an  elevator,  for 
damage  from  sparks  coming  from  a  fire  in  defendant's 
building,  must  prove  the  cause  "of  the  fire  and  defendant's 
negligence,  existence  of  fire  not  raising  a  presumption  of 
negligence.  Balding  v.  Andrews,  12  N.  Dak.  267,  96  N.  W. 
305.  While  it  is  the  duty  of  a  defendant  owner  of  a  mill 
chimney  to  use  care  in  its  maintenance  and  equipment  to 
prevent  damage  to  adjacent  property  by  fire  from  the  escape 
of  sparks,  it  is  error  to  admit  evidence  of  changes  made  by 
defendant  subsequent  to  the  damage.  Wager  v.  Lamont, 
135  Mich.  521,  98  N.  W.  I. 
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Sec.  577.    Damages. 

An  owner  of  a  wood  lot  is  entitled  to  damages  to  soil 
and  wood,  although  a  license  was  granted  to  another  to  cut 
the  wood.  Clarke  V.  N.  Y.  N.  H.  &  H.  R.  Co.,  26  R.  I.  59, 
58  Atl.  245.  The  measure  of  damages  against  a  railroad  for 
burninj  plaintiff's  meadow  through  negligence,  is  the  cOst 
of  re-seeding  and  the  rental  value  of  the  land  during  the 
time  it  wias  made  unproductive,  the  rental  value  being  for  its 
use  as  a  meadow,  which  value  was  not  to  be  determined 
by  the  general  rental  value  of  land  in  that  vicinity,  but  by 
what  the  balance  of  the  meadow  produced,  such  meadow  be- 
ing in  the  nature  of  a  permanent  improvement.  Black  v. 
Minneapolis  &  St.  L.  R.  Co.,  122  la.  32,  96  N.  W.  984.  Evi- 
dence admissible  to  show  damage  to  woodland  burned  by  a 
railroad  company  considered.  Spink  v  .New  York  N.  H.  & 
H.  R.  Co.,  26  R.  I.  115. 

In  an  action  to  recover  for  damage  to  a  meadow  by 
starting  a  fire  thereon,  evidence  that  a  meadow  some  miles 
distant  was  better  for  being  burned  over  at  about  the  same 
time  of  year  and  under  similar  circumstances  is  admissible 
Castner  v.  Chicago,  B.  &  Q.  R.  Co.  (la.  1905),  102  N.  W. 
Rep.  499. 

Sec.  578.     Liability  of  railroad  companies  for  fires. 

Evidence  of  negligence  of  a  railroad  in  causing  damage 
by  a  fire  set  by  a  hazing  hot  box.  Clark  v.  San  Francisco 
&  S.  J.  Val.  Ry.  Co.,  142  Cal.  614,  76  P.  507.  Wabash  R.  Co. 
V.  Ordelheide,  172  Mo.  436,  y2  S.  W.  Rep.  684,  affirmed  holding 
it  is  not  against  public  policy  for  the  owner  of  a  building  on  a 
railroad's  right  of  way  to  stipulate  that  he  shall  assume  all 
risks  of  fire  from  any  cause  whatsoever.  Ordelheide  v.  Wa- 
bash R.  Co.,  175  Mo.  337,  75  S.  W.  Rep..  148. 

Negligence  of  a  railroad  in  starting  fire  by  sparks  must 
be  proved  and  it  is  not  liable  for  the  unusual  or  unavoidable 
consequences  of  the  proper  operation  of  its  enterprise.  An- 
derson V.  Oregon  R.  Co.,  45' Ore.  211,  yy  Pac.  119.  In  an 
action  under  Kansas  Gen.  Stats.  1901,  Section  5923,  against 
a  railroad  for  starting  a  fire,  the  plaintiff  can  be  forced  to 
allege  the  specific  negligence  relied  upon.  The  chief  jus- 
tice and  one  other  dissent  on  the  ground  that  the  statute 
does  not  require  negligence  to  be  proved.  Missouri  K.  &T. 
R.  R.  Co.  V.  Garrison,  66  Kan.  625,  72  Pac.  225. 
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Private  railroads.  The  rule  applicable  to  railroad  corpora- 
tions which  makes  them  liable  for  fires  negligently  caused 
by  igniting  combustible  material  on  the  right  of  way  applies 
to  private  railroads  for  logging  purposes.  Cratt  v.  Alber- 
marle  Timber  Co.,  132  N.  C.  151,  43  S.  E.  597. 

Duty  to  guard  fires.  Where  a  railroad  sets  fires  along  its 
right  of  way,  it  wa^  held  that  its  duty  required  it  to  guard 
them  until  they  went  out  and  an  inspection  at  six  o'clock 
at  night,  at  which  time  its  employees  decided  that  no  fur- 
ther watch  was  necessary,  is  insufficient.  R.  E.  Brister  & 
Co.  V.  Illinois  C.  R.  Co.,  84  Miss.  33,  36  South.  142. 

Insurance  money ^  Me.  Rev.  St.  1883,  C.  51,  §  64,  as 
amended  by  Chapter  79,  p.  yj.  Pub.  Laws  1895,  giving  the 
railroad  the  benefit  of  any  insurance  effected  by  the  owner 
of  property  injured  by  fire  started  by  the  railroad,  con- 
strued.    Dyer  v.  Maine  Cent.  R.  Co.,  99  Me.  795,  58  Atl. 

994. 

Engine  used  by  another  than  defendant.  A  railroad  com- 
pany is  liable  for  the  damage  caused  by  a  fire  started 
through  the  negligence  of  a  private  corporation  engaged  in 
its  own  business  using  a  defective  engine  upon  the  tracks  of 
the  railroad  under  a  contract  with  the  railroad  even  though 
the  defendant  did  not  know  that  the  egine  used  was  de- 
fective. Jefferson  v. .  Chicago  &  Northwestern  Railway 
Company,  117  Wis.  549,  94  N.  W.  289. 

Part  leased.  It  was  held  that  a  railroad  company  is  not 
excused  from  the  duty  of  keeping  its  right  of  way  from  com- 
bustibles by  leasing  a  part  to  a  private  person  and  is  liable 
for  damages  caused  by  a  fire  started  on  the  leased  portion. 
Sprague  v.  Atchison  Ry.  Co.  (Kan.  1904),  78  Pac.  828. 

Statutes.  Ky.  Stat.  1899,  §  782,  requiring  screens  or 
other  appliances  to  prevent  the  escape  of  sparks  from  loco- 
motives held  to  require  "the  best  and  most  effectual  pre- 
ventive known  to  science  and  of  practical  use.  Mills  v. 
Louisville  &  N.  R.  Co.,  116  Ky.  309,  76  S.  W.  Rep.  29.  Un- 
der Mo.  Rev.  St.  1889,  §  2614,  imposing  a  penalty  and  lia- 
bility for  damages  upon  railroads  which  fail  to  keep  their 
rights  of  way  so  cleared  of  dry  vegetation  as  to  prevent 
fires,  the  owner  of  property  destroyed  by  fire  set  by  sparks 
from  a  locomotive  is  entitled  to  recover  both  the  penalty  and 
damages  McFarland  v.  Mississippi  River  &  B.  T.  Co.,  175 
Mo.  422,  75  S.  W.  R.  152. 
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Sec.  579.  Liability  of  railroad  companies  for  fires-^ 
Contributory  negligence. 

The  fact  that  the  wall  of  a  house  with  an  open  window 
with  a  curtain  of  imflammable  material  in  it  was  wrongfully 
upon  the  right  of  way  of  a  railroad  will  not  preclude  re- 
covery by  its  owner  for  its  destruction  by  fire  through  the 
negligent  operation  of  locomotives  unless  that  fact  consti- 
tuted contributory  negligence  on  the  part  of  the  owner. 
Norfolk  &  W.  Ry.  Co.  v.  Perrow,  loi  Va.  345,  S.  E.  614. 
Where  the  owner  of  a  barn  filled  with  oats,  situated  fifty  feet 
from  a  railroad  leaves  his  windows  open  it  is  a  question  for 
the  jury  whether  he  was  guilty  of  contributory  negligence. 
St.  Louis,  Southwestern  Ry.  Co.  v.  Crabb  (Tex.  C.  C.  A. 
1904), 80  S,  W.  408.  If  the  owner  of  a  sawmill,  at  a  very  dry 
time,  invites  the  agents  of  a  railroad  to  run  upon  a  spur- 
track  on  his  premises,  a  locomotive  which,  as  he  knows,  is 
liable  to  throw  out  sparks,  merely  warning  the  engineer  to 
"be  careful,"  he  assumes  the  risk  of  any  fire  that  may  result 
in  the  absence  of  negligence  on  the  part  of  the  engineer. 
Mann  v.  Pere  Marquette  R.  Co.,  135  Mich.  210,  97  N.  W. 
Rep.  721.  In  an  action  against  a  railroad  company  for  set- 
ting fire  to  cotton,  it  is  not  evidence  of  contributory  negli- 
gence that  the  cotton  was  piled  in  tiers  within  eighty  feet 
of  the  track  where  it  was  all  covered  with  tarpaulin  except 
part  of  it  near  the  ground.  •  Alabama  &  V.  Ry.  Co.  v.  Aetna 
Ins.  Co.,  82  Miss.  770,  35  South.  304. 

Sec.  580..  Liability  of  railroad  companies  for  fires.  Use 
of  spark  arresters. 

It  is  improper  to  instruct  a  jury  that  a  railroad  is  liable 
for  fire  set  by  its  engines  if  it  fails  to  provide  the  most  ap- 
proved spark  arresters  for  the  measure  of  its  duty  is  to  use 
ordinary  care  in  the  equipment,  repair  and  operation  of  its 
engines.  St.  Louis  Southwestern  Ry.  Co.  v.  Crabb  (Tex, 
C.  C.  A.  1904),  80  S.  W.  408.  A  railroad  must  use  reason- 
able care  to  provide  the  most  effective  spark  arrester  in  use 
and  to  keep  it  in  proper  condition.  Anderson  v.  Oregon  R. 
Co.,  45  Ore.  21 T,  77  Pac.  119.  Where  the  owner  of  a  log- 
ging railroad  furnished  to  an  independent  contractor  loco- 
motives not  equipped  with  spark  arresters  and  in  the  ordi- 
nary operation  thereof,  an  engine  threw  sparks  onto  the 
plaintiff's  house,  it  was  held  that  the  owner  of  the  railroad 
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was  liable.  Brady  v.  Jay,  ill  La.  1071,  36  South.  132.  That 
an  engine  emitted  sparks  too  large  to  pass  through  the  spark 
net  is  evidence  that  the  spark  arrester  was  not  proper  and 
that  the  engine  was  not  carefuly  operated.  Olmstead  v. 
Oregon  Short  Line  R.  Co.,  2y  Utah  515,  76  P.  557. 

Sec.  581.  Evidence  of  starting  of  fire  by  locomotive — 
Negligence — Burden  of  proof. 

Facts  constituting  sufficient  circumstantial  evidence 
that  a  fire  was  set  by  an  engine.  Kansas  City,  Ft.  S.  and  M. 
R.,Co.  V.  B.  F.  Blaker  &  Co.,  68  Kan.  244,  75  P.  71.  A  fire 
may  be  found  to  have  been  caused  by  an  engine  which  had 
passed  at  four  o'clock,  when  the  fire  was  discovered  at  five 
o'clock,  and  had  burned  from  the  railroad  right  of  way  across 
wheat  stubble  to  the  plaintiff's  stacks  some  twenty  rods 
away,  although  no  one  saw  the  actual  beginning  of  the  fire. 
Chicago  B.  L.  &  R.  Co.  v.  Beal  (Neb.  1903),  94  N.  W.  956. 
In  an  action  against  a  railway  company  for  negligently  set- 
ting fire  to  cotton,  plaintiff  introduced  evidence  tending  to 
show  that  the  fire  was  set  by  one  of  two  engines,  the  de- 
fendant, by  neither.  Held,  Competent  to  show  that  three 
days  afterward  another  engine,  in  passing,  set  fire  to  cotton 
similarly  situated.  St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Law- 
rence (Ind.  Ter.  1903),  76  S.  W.  Rep.  254.  Where  a  fire  is 
shown  to  have  started  shortly  efter  the  passage  of  two 
trains,  the  wind  blowing  from  the  tracks  towards  the  spot 
where  the  fire  originated  and  that  engines  had  set  other  fires 
and  no  other  possible  explanation  of  its  origin  is  offered, 
these  facts  make  out  a  prima  facie  case  Wright  v.  Chicago 
&  A.  Ry.  Co.,  107  Mo.  App.  209,  80  S.  W.  927.  Where  a 
plaintiff  shows  that  four  engines  passed  a  spot  where  a  fire 
started  at  about  the  time  said  fire  started,  the  defendant  does 
not  meet  the  case  made  out  by  the  plaintiff  by  claiming  that 
the  fire  was  set  by  .an  engine  which  was  not  defective  and 
not  negligently  managed.  West  Side  IMut.  Fire  Ins.  Co.  v. 
Chicago  &  N.  W.  Ry.  Co.  (la.  1903),  95  N.  W.  193. 

Where  a  railroad  claims  that  only  certain  engines  could 
possibly  have  set  a  fire,  a  plaintiff  is  not  restricted  to  show- 
ing that  the  fire  was  set  by  one  of  them  but  may  show  that 
other  engines  at  about  the  same  time  as  the  fire  complained 
of  threw  out  sparks.  Louisville  &  N.  R.  Co.  v.  Fort,  (Tenn. 
1904),  80  S.  W.  429.     Evidence  discussed  in  an  action  by  an 


819  BY  LOCOMOTIVE  §  581 

owner  of  a  lot  adjoining  a  railroad  for  damages  sustained  by 
a  fire  in  some  cotton  stored  on  the  lot  alleged  to  have  been 
started  through  the  railroad's  negligence.  Alabama  &  V. 
Ry.  Co.  V.  Sol  Fried  Co.,  (Miss.  1902),  33  South.  74.  In  an 
action  for  damages  due  to  the  setting  of  a  fire  by  sparks 
from  an  engine  of  defendant,  evidence  that,  a  few  days  before 
the  fire,  fences  in  the  vicinity  of  the  plaintiff's  property  and 
the  same  distance  from  the  railroad  were  set  on  fire  by 
sparks  is  admissible.  Mills  v.  Louisville  &  N.  R.  Co.,  116 
Ky.  309,  76  S.  W.  Rep.  29. 

Negligence.  It  is  prima  facie  evidence  of  negligence  on 
the  part  of  a  railroad  company  that  fire  has  been  commun- 
icated from  an  engine.  Anderson  v.  Oregon  R.  Co.,  45  Ore. 
211,  yy  Pac.  119.  Questions  as  to  evidence  of  negligence  by 
railroad  employees  in  an  action  for  damage  caused  by  a  fire 
alleged  to  have  been  caused  by  sparks  from  a  railroad  en- 
gine discussed.  Norwich  Insurance  Co.  v.  Oregon  Railroad 
Co.  v.  Oregon  Railroad- Co.  (Ore.  1905),  78  Pac.  1025.  In 
an  action  for  damages  due  to  the  setting  of  a  fire  by  a  loco- 
motive, if  the  plaintiff  sustains  his  burden  of  proof  by  show- 
ing that  the  fire  was  caused  by  sparks  from  the  defendant's 
locomotive,  the  burden  is  then  on  the  defendant  to  establish  the 
exercise  of  reasonable  care.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Lawrence  (Ind.  Ter.  1903),  76  S.  W.  Rep.  254. 

The  fact  that  fire  is  communicated  to  property  along 
the  line  of  a  railroad  by  sparks  from  a  locomotive  engine 
raises  an  inference  of  nfigligence  in  its  construction,  equip- 
ment, or  management  sufficient  to  make  out  a  prima  facie 
case  in  the  absence  of  any  other  evidence.  Dyer  v.  Maine 
Cent.  R.  Co.,  99  Me.  195,  58  Atl.  994. 

Spark  arresters.  If  the  engines  of  a  railroad  company  are 
supplied  with  the  best  screen  and  spark  arresters  in  practical 
use  and  said  appliances  are  in  perfect  order,  no  recovery  can 
be  had  for  fires  set  by  sparks,  but  evidence  of  the  emission  of 
sparks  and  cinders  in  unusual  quantities  from  engines  will  war- 
rant the  assumption  that  the  arresters  were  not  in  perfect  order 
and  that  the  railroad  was  negligent  in  this  respect.  Cin- 
cinnati, N.  O.  T.  Pac.  Ry.  Co.  v.  Caskey  (Ky.  1903),  74  S. 
W.  201.  Where  a  statute  of  the  state  makes  setting  fires 
by  an  engine  prima  facie  negligence,  it  is  a  question  of  fact 
for  the  jury  and  not  of  law  for  the  court  to  determine 
whether  such  prima  facie  negligence  is  overcome  by  evi- 
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dence  of  use  of  the  latest  devices  and  care  in  the  operation  of 
engines.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Geiser,  68  Kan. 
281,  75  P.  68. 

That  an  engine  was  not  equipped  with  a  proper  spark 
arrester  or  was  negligently  handled,  may  be  shown  by  evi- 
dence that  sparks  were  emittted  in  large  quantities,  of  large 
size  or  to  a  great  height.  Anderson  v.  Oregon  R.  Co.,  45 
Ore.  211,  77  Pac.  119. 

Burden  of  proof.  In  an  action  for  the  burning  of  a  mill 
due  to  a  locomotive  spark  where  the  judge  charged  that  the 
plaintiff  "in  order  to  make  out  a  prima  facie  case  must 
prove  by  a  preponderance  or  greater  weight  of  the  testi- 
mony that  the  fire  was  caused  by  a  spark  from  one  of  the 
defendant's  engines  and  refused  to  charge  that  the  plaintiff 
"must  show  by  reasonable  affirmative  evidence  that  the  fire 
did  originate  from  sparks,"  it  was  held  that  his -refusal  was 
not  an  error.  Nashville,  C.  &  St  L.  Ry.  v.  Heikons,  112 
Tenn.  378,  79  S.  W.  1038. 
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Statute  of  frauds  not  applicable  to  case  of  an  express  or 
constructive  trust  in  lands,  see  post  §  666. 

Sec.  582.  What  contracts  a{e  within  the  statute  of 
frauds. 

Agreements  modifyiixg  written  instruments,  A  written 
contract  for  the  sale  of  land,  valid  under  the  statute  ol! 
frauds,  Ky.  Stat.  1899,  §  470,  subsec.  6,  was  modified  and  ex- 
tended by  a  parol  agreement,  which,  if  alone,  would  have 
been  governed  by  the  same  statute.  Held,  The  modification 
should  have  been  in  writing.  McConathy  v.  Lanham,  116 
Ky.  735,  76  S.  W.  Rep.  535.  Under  Pa.  statute  of  frauds, 
22nd  April,  1856,  §  6  (P.  L.  533),  an  agreement  by  a  pur- 
chaser at  a  mortgage  sale  that  if  the  sale  is  not  set  aside  he 
will  hold  any  surplHs  derived  from  a  private  sale  for  the  ben- 
efit of  the  person  liable  on  the  bond,  cannot  be  enforced 
after  the  expiration  of  five  years  unless  in  writing.  Free- 
man V.  Lafferty,  207  Pa.  32,  56  Atl.  230.  An  oral  agree- 
ment that  a  deed  of  conveyance  of  land  in  trust  for  a  certain 
purpose  should  stand  as  a  mortgage  indemnifying  the  grantee 
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against  loss  by  reason  of  his  further  suretyship  for  one  of  the 
grantors,  is  within  the  statute  of  frauds,  and  not  enforceable 
because  riot  in  writing,  signed  as  required  by  statute.  A  con- 
tract within  the  statute  of  frauds  and  good  thereunder  cannot 
be  orally  modified.  Christian  v.  Highlands,  32  Ind.  App.  104, 
69  N.  E.  Rep.  266.  If  plaintiff  conveys  land  to  the  defendant 
in  consideration  of  his  promise  to  support  her  for  life,  and  in 
the  deed  reserves  to  herself  a  life  estate,  the  defendant  having 
a  remainder  in  fee,  evidence  offered  by  the  defendant,  in  an 
action  of  ejectment,  that  the  clause  reserving  a  life  estate  was 
intended  solely  as  a  security  that  the  defendant  would  per- 
form his  part  of  the  agreement  and  that  there  was  a  prior  and 
contemporaneous  oral  agreement  between  them  that  he  should 
have  a  present  absolute  estate  will  not  be  admitted,  being 
prohibited  by  the  statute  of  frauds,  and  showing  no  facts  from 
which  the  law  will  imply  a  trust.  Hall  v.  Small,  178  Mo.  629, 
n  S.  W.  733.      . 

Of  real  estate  brokers.  In  New  Jersey  an  oral  promise  to 
pay  a  land  broker  compensation  for  services  in  negotiating  a 
sale  of  real  estate,  whether  made  before  or  after  the  services, 
is  within  the  statute  and  void.  Kent  v.  Phenix  Art  Metal  Co., 
69  N.  J.  L.  532,  55  Atl.  256.  The  tenth  section  of  the  New 
Jersey  statute  of  frauds  applies  not  merely  to  real  estate  brokers 
but  to  any  person,  including  an  attorney  at  law,  who  engages 
in  a  transaction  concerning  land  as  therein  set  forth.  Stout 
v.  Humphrey,  96  N.  J.  L.  436,  55  Atl.  281.  It  was  held  that 
"a  contract  'with  reference  to  the  sale  of  lands'  might  be  con- 
stituted of  an  employment  of  one  to  sell  land  for  another,  and 
such  a  contract,  not  being  one  for  the  sale  of  land,  would  not 
be  offensive  to  the  statute  of  frauds  because  not  in  writing. 
Ivy  Coal  &  Coke  Co.  v.  Long,  139  Ala.  535,  36  So.  722.  A 
contract  made  by  the  agent  of  the  owner  of  land  for  the  sale 
thereof  is  invalid,  under  .§  4213,  4215,  Minn.  Gen.  St.  1894, 
unless  the  authority  of  the  agent  is  in  writing.  Power  v.  Im- 
migration Land  Co.,  93  Minn.  247,  loi  N.  W.  Rep.  161.  A 
contract  whereby  one  person  employs  an  agent  to  negotiate  for 
the  purchase  of  real  estate  is  not  a  contract  for  the  creation  of 
an  estate  or  interest  in  land  or  trust  or  power  over  or  con- 
cerning lands,  etc.,  within  the  meaning  of  the  Nebraska  statute 
of  frauds  (§3,  Ch.  32,  Neb.  Comp.  St.  1899).  Johnson  v. 
Hayward  (Neb.  1905),  103  N.  W.  Rep.  1058.  Where  a 
statute  provides  specific  ways  by  which  an  owner  of  realty 
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fnay  authorize  an  agent  to  bind  him  by  a  contract  to  sell,  a  ver- 
bal promise  of  the  owner  to  perform  a  contract  of  sale  entered 
into  by  his  agent  wihout  such  authority  has  no  eflfect.  Kesner 
V.  Miesch,  204  111.  320,  68  N.  E.  Rep.  405. 

Removal  of  building.  Washington  Statute  of  Frauds  as 
to  leases  and  conveyances  of  land  construed  and  it  was  held 
an  oral  agreement  to  remove  a  building  to  a  new  location, 
refit  it  and  permit  the  present  occupant  to  occupy  it  for  a  term 
to  begin  after  the  removal  was  within  the  statute.  "This  con- 
tract was  clearly  with  reference  to  the  building,  which  should 
become  a  part  of  the  realty  on  the  lot."  Richards  v.  Redel- 
sheimer,  36  Washington  325,  78  Pac.  934. 

Contracts  for  sale  of  land.  Oral  contracts  for  the  sale  or 
exchange  of,  land  are  within  the  statute  of  frauds,  and  such 
a  contract  is  presumed  to  be  oral  unless  a  writing  is  pleaded. 
McCoy  V.  McCoy,  32  Ind.  App.  38,  69  N.  E.  Rep.  193.  Sec. 
3174  of  the  General  Statutes  requiring  contracts  for  the  sale 
of  lands  to  be  in  writing  is  amended  by  Kas.  Session  Laws  of 
1905,  Ch.  266.  Sec.  3  of  Ch.  32,  Compiled  St.  1901,  requiring 
certain  conveyances  of  land,  and  Sec.  5,  requiring  certain  con- 
tracts for  the  lease  and  sale  of  land,  to  be  in  writing,  are 
amended  by  Neb.  Laws  of  1903,  Ch.  44. 

Sale  of  timber  or  grass.  Where  a  sale  of  standing  timber 
is  made  by  oral  contract,  the  sale  is  one  of  real  estate,  so  that 
no  action  can  be  maintained  on  an  alleged  oral  warranty  of 
title.  Van  Doren  v.  Fenton  (Wis.  1905),  103  N.  W.  Rep. 
228.  An  agreement  for  sale  of  growing  wild  grass  is  within 
the  land  clause  of  the  statute  of  frauds,  and  must  be  in  writ- 
ing. Kirkeby  v.  Frickson,  90  Minn.  299,  96  N.  W.  705.  A 
parol  conveyance  will  not  operate  to  pass  standing  trees,  as 
these  are  part  of  the  land.  Drake  v.  Howell  et.  al.,  133  N.  C. 
162,  45  S.  E.  539. 

Indian  title.  Mans.  Dig.,  §  3371  (Ind.  Ten  Ann.  St.  1899, 
§  2305),  providing  that  no  action  shall  be  brought  to  charge 
a  person  upon  any  contract  for  the  sale  of  any  interest  in  lands, 
applies  to  the  title  of  citizens  of  the  Chickasaw  nation  who  own 
no  fee  but  have  merely  the  right  to  possession  of  the  lands  on 
which  they  live.  Rowe  v.  Henderson  (Ind.  Ter.  1903),  76 
S.  W.  Rep.  250. 

To  pay  rent.  Where  after  the  death  of  her  husband,  who 
had  been  in  possession  of  land  upon  a  lease,  a  widow  made  an 
agreement  to  pay  the  rent  "in  consideration  of  (her)  retaining 
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possession  of  the  land  for  the  balance  of  the  year,"  it  was  held 
that  the  agreement  was  "an  independent  and  original  under- 
taking by  her,  and  the  statute  of  frauds  is  without  application.** 
Linam  v.  Jones,  134  Ala.  570,  33  So.  343. 

Telephone,  When  a  telephone  company  orally  agreed  to 
place  a  telephope  in  plaintiff's  farm  as  a  consideration  for  the 
privilege  of  placing  telephone  poles  on  the  plaintiff's  farm  and 
later  placed  the  telephone  in  the  farm,  it  was  held  that  the 
action  was  not  upon  a  contract  within  the  statute  of  frauds 
not  to  be  performed  within  one  year  or  for  the  sale  of  an  in- 
terest in  real  estate  and  that  the  plaintiff  was  entitled  to  an 
injunction  restraining  the  removal  of  the  telephone  from  his 
farm.  Anderson  v.  Sterling  Telephone  Co.  (Ky.  1905),  86 
S.  W.  II 19. 

Easement — Drainage.  The  right  of  drainage  through 
the  lands  of  another  is  an  easement  requiring  for  its  enjoy- 
ment an  interest  in  such  lands,  which  cannot  be  conferred 
except  by  deed  or  conveyance  in  writing.  It  is  within  the  stat- 
ute of  frauds  and  therefore  an  oral  agreement  to  allow  de- 
fendant to  drain  across  plantiff's  land  is  revocable  at  any  time 
and  would  not  estop  plaintiff  from  enjoining  pollution  of  a 
stream  through  his  land,  by  reason  of  the  subsequent  inade- 
quacy of  the  tile  drain.  City  of  Kewanee  v.  Otley,  204  IlL 
402,  68  N.  E.  Rep,  388. 

Agreement  as  to  ivell.  An  agreement  of  defendant  to  dig 
deeper  a  certain  well  on  the  dividing  line  between  lots  of 
plaintiff  and  defendant,  one-half  being  on  each  lot,  and  to 
allow  plaintiff  to  use  the  same,  is  a  contract  for  an  easement 
and  should  be  in  writing.  Plunkett  v.  Meredith,  72  Ark.  3, 
77  S.  W.  Rep.  600. 

That  mortgage  not  merged.  It  was  held  that  "an  agree- 
ment that  a  mortgage  shall  not  be  merged  in  the  title  and  be 
satisfied  when  the  mortgagee  takes  title  to  the  mortgaged 
property/'  is  valid  and  enforceable  although  not  "reduced  to 
writing  and  incorporated  in  the  deed  of  conveyance."  Glenn 
V.  Rudd  (S.  C.  1904),  46  S.  E.  555. 

Conveyance  of  right  to  redeem.  If  one  buys  a  right 
to  redeem  land  forfeited  for  non-payment  of  taxes  and  "has 
neither  contract  nor  memorandum  in  writing,  the  case  falls 
squarely  within  the  provisions  of  the  statute  of  frauds."  Henry 
v.  Knod  (Ark.  1905),  85  S.  W.  1130. 
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Sec.  583.  Oral  acceptance  of  written  contract — ^Plead- 
ing. 

The  vendee  need  not  sign  a  contract  for  the  sale  of  real 
estate.    Hyden  v.  Perkins  (Ky.  1904),  83  S.  W.  128. 

A  parole  acceptance  of  an  offer  in  writing  does  not  give 
rise  to  an  agreement  in  writing  within  the  statute  of  frauds. 
Spence  v.  Apley  (Neb.  1903),  94  N.  W.  109.  Where  a  vendor 
of  land  makes  a  written  offer  to  sell  and  the  vendee  accepts 
it  and  pays  money  down  this  is  a  contract  binding  both  parties 
although  the  vendee  has  signed  no  memorandum  in  writing. 
Mull  V.  Smith,  132  Mich.  618,  94  N.  W.  183.  To  constitute  a 
valid  contract  for  the  sale  of  real  estate  within  the  statute  of 
frauds,  a  written  offer  to  buy  or  sell  it  must  be  accepted  in 
writing,  but  the  offer  and  acceptance  need  not  be  in  the  same 
writing.    Ferguson  v.  Trovaten  (Minn.  1905),  102  N.  W.  Rep. 

373- 

Pleading.  The  statute  of  frauds  can  not  be  relied  upon 
when  not  pleaded.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Hall,  71 
Ark.  302,  74  S.  W.  293. 

Sec.  584..  Parol  gifts  or  sales  of  real  estate. 

'*A  parol  gift  of  land  perfected  by  possession  and  im- 
provements for  more  than  seven  years"  gives  the  donee  a  good 
legal  title.  Brown  v.  Norwell  (Ark.  1905),  86  S.  W.  306. 
In  order  for  the  court  to  uphold  a  parol  gift  of  land  from  a 
father  to  a  child  the  evidence  should  be  direct,  positive,  ex- 
press and  unambiguous  and  its  terms  clearly  defined,  but  if  the 
evidence  is  conflicting  the  statute  of  frauds  should  be  applied. 
Stone  V.  Hill,  52  W.  Va.  63,  43  S.  E.  92.  For  a  full  discussion 
of  the  principles  here  involved  and  the  question  of  the  specific 
performance  of  parol  agreements  for  the  transfer  of  land  on 
condition  of  entry  and  improvement  of  the  same  see  the  opin- 
ion.) On  an  issue  whether  defendant  had  made  a  parol  gift 
of  land  to  plaintiffs  whom  she  had  placed  in  possession,  evi- 
dence of  statements  to  that  effect  are  admissible  although  plain- 
tiffs were  not  present.  Shannon  v.  Marchbanks  (Tex.  C.  C. 
A.  1904),  80  S.  W.  860.  Evidence  examined  and  held  sufficient 
to  warrant  the  jury  in  finding  a  parol  gift  of  land  by  a  father 
to  a  son  and  an  acceptance  by  the  son.  Schmitt  v.  Schmitt 
(Minn.  1905),  103  N.  W.  214.  It  was  held  that  a  "father,  hav- 
ing paid  the  larger  part  of  the  purchase  money,  and  being  in 
possession  of  the  land  under  bond  of  title,  had  an  equity  in 
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the  land;  and  that  *  *  *  having  given  a  part  *  *  * 
to  his  son,  and  the  latter  having,  on  faith  of  the  gift,  taken 
possession  *  *  *  and  made  thereon  valuable  improve- 
ments, when  the  father  acquired  the  legal  title,  it  inured  to 
the  son,  and  was  gopd  as  against  the  father;  and  *  *  * 
those  who  subsequently  purchased  from  the  father  with 
notice  of  the  son's  interest."  It  was  also  held  that  the  pos- 
session of  the  son  constituted  notice  of  his  equitable  rights  to 
any  purchaser  from  the  father.  Hadaway  v.  Smedley,  119 
Ga.  264,  46  S.  E.  96.  It  was  held  that  in  order  to  make  out  a 
case  for  equitable  aid  to  force  a  conveyance  upon  an  oral  gift 
of  land  "the  facts  must  be  such  that  it  would  be  a  fraud  upon 
the  innocent  party  in  possession  not  to  enforce  the  parol  con- 
tract" As  the  evidence  showed  that  the  "defendant  intended 
that  appellant  at  some  time  should  have  the  land,  it  does  not 
show  that  she  finally  made  up  her  mind  to  part  with  it" 
*  *  *  and  that  the  "appellant  was  allowed  to  take  the 
rents  and  profits,  but  this  did  not  injure  her,"  it  was  held  that 
no  ground  for  a  bill  in  equity  for  a  conveyance  had  been  es- 
tablished. Bank  of  Willows  v.  Small,  144  Cal.  709,  78  Pac. 
263. 

Parol  sale.  Parties  relying  upon  an  oral  contract  for  the 
purchase  of  land  must  prove  full  performance  by  them  of  its 
conditions  or  an  offer  to  perform.  Riverside  Land  Co.  v. 
Pietsch,  35  Wash.  210,  77  Pac.  195.  To  obtain  a  valid  title 
to  real  estate  under  an  oral  contract  to  purchase  the  terms  of 
the  contract  must  be  complied  with  and  the  possession  es- 
sential should  be  actual,  notorious,  exclusive  and  in  pursuance 
of  the  terms  of  the  contract  with  the  consent  of  the  grantor. 
O'Brien  v.  Foulke  (Kan.  1904),  77  Pac.  103.  The  taking  pos- 
session by  a  cestui  que  trust  under  an  oral  trust  of  land  pur- 
chased in  pursuance  of  such  trust  agreement  satisfies  the  statute 
of  frauds  in  Nebraska.  Oberlender  v.  Butcher  et  al.  67  Neb. 
410,  93  N.  W.  764. 

Sec.  585.  Contracts  not  to  be  pcrfomed  within  one 
year. 

Under  the  South  Dakota  Statute  of  Frauds,  §  1238,  Rev. 
Civ.  Code  1903,  an  oral  agreement  for  a  future  term  not  ex- 
ceeding one  year  is  valid,  although  not  to  begin  immediately, 
and  the  estate  does  not  begin  with  the  contract,  but  at  the  time 
set  by  the  parties.     Paulton  v.  Kreiser  (S.  D.  1904),  loi  N. 
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W.  Rep.  46.  One  occupying  land  under  a  written  lease  for  one 
year  agreed  with  the  owner,  before  the  expiration  of  such 
lease,  for  a  continuance  in  possession  for  two  years  more. 
The  owner  accepted  payment  for  a  second  year  in  the  form  of 
an  indorsement  on  a  note  made  by  him  and  held  by  the  lessee ; 
he  later,  but  before  the  expiration  of  the  written  lease,  assigned 
his  interest  in  the  lease  to  a  third  person.  Under  the  circum- 
stances, it  is  held  that  the  parol  extension  is  of  no  validity 
against  the  assignee,  who  may,  at  the  expiration  of  the  writ- 
ten lease,  treat  the  lessee  as  a  trespasser,  or  regard  him  as 
holding  over  on  the  same  terms  as  before.  Merchants'  State 
Bank  v.  Ruettel,  12  N.  D.  519,  97  N.  W.  Rep.  853.  It  was 
held  that  the  statute  of  frauds  which  requires  contracts  not  to 
be  performed  within  one  year  to  be  in  writing  signed  by  the 
party  to  be  charged,  does  not  apply  to  the  case  of  the  assump- 
tion of  a  mortgage  by  a  grantee  in  a  deed  subject  to  the 
mortgage.     Huggins  v.  Evans,  188  Mo.  627,  87  S.  W.  973. 

Sec.  586.     Sufficiency  of  memorandum. 

A  written  memorandum,  signed  by  the  owner  of  the  prem- 
ises, containing  an  offer  to  make  a  lease  for  three  years,  is  a 
valid  contract  for  leasing,  under  Neb.  Comp.  St.  1903,  ch.  32, 
§  5,  if  accepted  by  the  prospective  lessee.  Butterfield  v.  Com- 
mercial Cattle  Co.  of  Nebraska  (Neb.  1904),  loi  N.  W. 
Rep.  250.  A  document  dated  and  reading  "Received  of  (the 
purchaser)  $100  on  said  purchase  of  the  property.  No.  1031 
Milwaukee  Ave.,  at  the  price  of  $14,000,  C.  Meyer  (the 
vendor)"  is  sufficient  to  take  the  contract  out  of  the  statute 
of  fraud  which  requires  that  a  contract  for  the  sale  of  the 
land  or  some  memorandum  or  note  thereof  shall  be  in  writing, 
signed  by  the  party  to  be  charged.  Ullsperger  v.  Meyer  (111. 
1905),  75  N.  E.  Rep.  482.  Where  the  consideration  in  a  con- 
tract to  convey  land  was  stated  to  be  an  agreement  to  build 
houses  on  lots  to  be  chosen  out  of  those  on  a  certain  tract,  this 
memorandum  is  not  sufficient  within  N.  H.  Pub.  St.  1901,  c. 
215,  §  I,  it  appearing  that  the  tract  had  not  been  made  into 
lots  at  the  time.  Chillis  v.  Grimes,  72  N.  H.  337,  56  Atl.  742. 
The  signing  of  a  deed  of  land,  drawn  in  accordance  with  a 
parol  agreement,  which  is  sent  to  the  attorney  of  the  grantor, 
does  not  constitute  such  a  memorandum  in  writmg  as  is  re- 
quired by  the  statute  of  frauds.  Morrow  v.  Moore,  98  Me. 
373.  57  Atl.  Rep.  81. 
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Signature.  The  printed  signature  of  the  land  commis- 
sioner of  a  railroad  company,  attached  for  the  purpose  of 
authenticating  the  written  instructions  and  conditions,  to  an 
application  for  a  purchase  of  land  signed  by  the  applicant,  is 
not  a  sufficient  signature  to  satisfy  the  statute  of  frauds.  Fer- 
guson V.  Trovaten  (Minn.  1905),  102  N.  W.  Rep.  373.  A 
contract  for  the  sale  of  land  need  only  be  signed  by  the  party 
to  be  charged.  An  oral  acceptance  of  a  written  proposition  to 
sell  would  be  sufficient  to  satisfy  the  statute  of  frauds  and 
give  the  vendee  a  right  to  the  enforcement  of  the  contract 
Fowler  v.  Fowler,  204  111.  82,  68  N.  E.  Rep.  414. 

Description  of  land.  In  Nebraska  it  is  held  that  the  stat- 
ute of  frauds  is  satisfied  by  a  memorandum  of  a  contract  for 
the  sale  of  land  which  specifies  the  section  in  which  the  land 
is  located  and  the  number  of  the  range,  but  not  in  which 
quarter  of  the  section  it  is  located  or  whether  the  range  is 
east  or  west,  and  which  does  not  specify  the  time  for  per- 
formance or  the  manner  of  securing  the  deferred  payments,  if 
any,  if  these  matters  can  be  ascertained  by  parol  evidence. 
Ruzicka  v.  Hotoby  (Neb.  1904),  loi  N.  W-  Rep.  328.  (The 
opinion  cites  various  conflicting  authorities  on  the  second 
point.)  A  memorandum  of  a  contract  for  the  sale  of  land  was 
held  insufficient  where  the  only  description  of  tlie  land  is 
"southeast  of  t\yenty-five,  nine,  Kingman,  Kansas,"  as  it  is 
uncertain  whether  the  description  refers  to  a  block  in  the  town 
of  Kingman  or  a  township  in  the  County  of  Kingman.  Harts- 
horn V.  Smart,  67  Kan.  543,  73  Pac.  73.  A  contract  for  the 
sale  of  "about  20  acres  known  as  the  Vaught  Farm"  is  not 
void  for  an  insufficient  description  since  parol  evidence  is  only 
necessary  to  show  what  property  is  known  by  that  name.  Hy- 
den  V.  Perkins  (Ky.  1904),  83  S.  W.  128.  A  letter  stating 
that  "I  am  glad  you  sold  the  88  acres,  now  sell  the  40,"  is  an 
insufficient  memorandum  under  the  statute  of  frauds.  John- 
son V.  Fecht,  185  Mo.  335,  83  S.  W.  1077. 

A  quit  claim  deed  of  government  lands  cannot  be  con- 
strued to  be  an  agreement  to  convey  full  title  when  perfected 
and  does  not  constitute  a  sufficient  writing  within  the  statute 
of  frauds.  Chamberlain  v.  Abrams  (Wash.  1905),  79  Pac. 
204. 

A  resolution  adopted  by  the  stockholders  of  a  corporation 
authorizing  the  directors  to  execute  a  deed  to  all  the  company's 
property,  including  real  estate,  even  if  the  resolution  be  en- 
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tered  on  the  records  of  the  company,  is  not  a  contract  in  writ- 
ing and  does  not  satisfy  the  statute  of  frauds.  Cumberland 
R,  Co.  V.  Shelbyville  R^Co.  (Ky.  1903),  77  S.  W.  Rep.  690. 

Letters  and  telegrams.  The  memorandum  of  a  contract 
for  the  sale  of  land  required  by  the  statute  of  frauds  may 
consist  wholly  of  letters  and  telegrams,  if  they  are  connected 
by  reference,  express  or  implied,  so  as  to  show  on  their  face 
that  they  all  relate  to  the  same  subject-matter.  Welsh  v. 
Brainerd  (Minn.  1905),  103  N.  W.  Rep.  1031.  Where  a  con- 
tract for  a  lease  of  real  estate  is  evidenced  by  a  letter  from 
the  lessee  to  the  lessor,  which  letter  sets  out  in  full  the  prom- 
ises of  the  lessee,  but  does  not  state  expressly  the  lessor's 
obligation,  but  leaves  this  to  inference,  the  statute  of  frauds 
is  satisfied.  Seymour  v.  Warren,  179  N.  Y.  i,  71  N.  E.  Rep. 
260.  It  was  held  that  a  complete  contract  for  the  sale  of  land 
in  order  to  satisfy  the  statute  of  frauds  may  be  gathered  from 
letters,  telegrams,  and  writings  between  the  parties  relating 
to  the  subject  matter  if  so  connected  together  as  to  fairly  con- 
stitute one  paper.  Halsell  v.  Renfrow,  14  Okla.  674,  78  Pac. 
118.  A  correspondence  relied  upon  to  create  a  trust  in  land 
may  be  sufficient  to  avoid  the  statute  of  frauds  although  it  does 
not  specifically  describe  the  land  where  the  land  is  so  de- 
scribed that  it  may  be  identified.  Gates  v.  Paul,  117  Wis.  170, 
94  N.  W.  55. 

Auctioneer's  memorandum.  It  was  held  that  "an  auc- 
tioneer's memorandum,  signed  by  him,  describing  the  lots 
sold,  and  stating  the  terms  of  the  sale,  is  sufficient  to  bind  both 
seller  and  buyer,  and  is  a  compliance  with  the  statute"  of 
frauds.  "An  agreement  to  become  partners  in  trafficikng  ii^ 
real  estate  is  not  within  the  statute  of  frauds"  and  "as  co- 
partners are  deemed  agents  for  each  other  in  the  transaction 
of  the  firm,  a  memorandum  signed  by  a  partner,  or  authorized 
by  him  and  in  his  name,  but  made  for  the  firm,  will  bind  the 
partners."  Grath  v.  Davis  &  Johnson  (Ky.  1905),  85  S.  W. 
692. 

A  receipt  for  a  portion  of  the  purchase  price  of  a  hotel 
property,  which  states  the  hotel  by  name  and  is  signed  by 
the  party  sought  to  be  charged  is  a  sufficient  memorandum  un- 
der the  statute  of  frauds.  Henry  v.  Black,  210  Pa.  245,  59 
Atl.  1070. 

An  undelivered  deed  properly  executed  and  submitted  to 
the  grantee  for  inspection  may  be  considered  for  the  purpose 
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of  aiding  an  imperfect  memorandum  of  a  contract  for  the  sale 
of  the  land  covered  by  the  deed.  CoUyer  v.  Davis  (Neb. 
1904),  loi  N.  W.  Rep.  looi. 

The  endorsement  of  a  check  given  in  part  payment  of  an 
oral  contract  to  sell  land  is  not  such  a  note  or  memorandum 
as  to  fulfill  the  requirements  of  the  statute  of  frauds.  Koenig 
V.  Dohm,  209  111.  468,  70  N.  E.  Rep.  1061.  A  contract  made 
with  one  purporting  to  act  as  agent  for  the  defendant,  but  in 
reality  having  no  authority  to  bind  it,  is  invalid,  even  though 
a  check  be  given  by  plaintiff  to  defendant's  alieged  agent, 
which  is  collected  by  defendant  and  the  proceeds  of  which  are 
retained  by  himu  The  check  cannot  be  regarded  as  a  sufficient 
memorandum  under  the  statute  of  frauds,  nor  as  bringing  the 
case  within  the  exception  to  the  statute  when  part  of  the  pur- 
chase money  is  paid  and  the  purchaser  put  into  possession 
of  the  land,  nor  as  raising  an  estoppel.  Thompson  v.  New 
South  Coal  Co.,  34  So.  31,  135  Ala.  630. 

Sec.  587.  Part  performance — ^What  constitutees. 
Where  owners  of  land  assent  by  parol  to  the  sale  thereof  by 
another  and  the  grantee  pays  the  consideration  this  amounts 
to  a  sale  and  his  grantee  who  goes  into  possession  is  entitled 
to  specific  performance.  Kuteman  v.  Carroll  (Tex,  C.  C.  A. 
1904),  80  S.  W.  842.  Where  a  tenant  under  a  verbal  lease 
made  valuable  improvements  specific  performance  was  re- 
fused on  the  ground  that  these  acts  of  part  performance  could 
be  compensated  for  by  damages  in  an  action  at  law.  Henley 
V.  Cottrell  Real  Estate,  Ins.  &  Loan  Co.,  loi  Va.  70,  43  S. 
E.  191.  Evidence  insufficient  to  support  complainant's  claim 
to  an  interest  in  land  in  derogation  of  the  statute  of  frauds. 
Hartman  v.  Powell  (N.  J.  Eq.  1905),  59  Atl.  628. 

In  an  action  in  equity  for  specific  performance  of  an  oral 
contract  to  convey  land,  it  was  held,  that  the  abandonment  of 
his  lease,  together  with  the  surrender  of  possession  there- 
under by  the  plaintiff,  which  was  a  material  part  of  the  agreed 
consideration  of  the  land,  was  such  a  part  performance  of  the 
contract  as  to  take  it  out  of  the  statute  of  frauds.  Yule  v. 
Fell,  123,  la.  662,  99  N.  W.  559. 

Earnest  money.  The  payment  and  acceptance  of  earnest 
money  will  not  take  an  oral  contract  out  of  the  statute  of 
frauds.    Koenig  v.  Dohm,  209  111.  468,  70  N.  E.  Rep.  1061. 

Payment  of  the  pn/rchase  price,  in  whole  or  in  part,  is 


g  587  STATUTE  OF  FRAUDS  8li0 

not  a  sufficient  part  performance  of  an  oral  agreement  to  con- 
vey lands  to  take  the  agreement  out  from  the  operation  of  the 
statute  of  frauds.  Chamberlain  v.  Abrams  (Wash.  1905),  79 
Pac.  204. 

Personal  services  as  part  performance.  One  who  has 
fully  performed  an  oral  agreement  with  an  owner  of  land, 
whereby  he  is  to  occupy  the  land  and  care  for  the  owner  dur- 
ing his  life  and  is  then  to  receive  the  land  as  compensation,  is 
entitled  to  a  decree  quieting  his  title  as  against  an  heir  of  the 
owner,  although  the  land  constituted  a  homestead.  Caldwell 
V.  Drummond  (la.  1905),  102  N.  W.  Rep.  842.  Personal 
services  performed  under  an  oral  agreement  to  convey  land 
are  not  such  performances  as  by  themselves  will  take  the 
case  out  of  the  statute  of  frauds.  .  Cooper  v.  Colson,  66  N.  J. 
Eq.  328,  58  Atl.  337.  Where  the  plaintiff  left  her  own  family 
and  entered  the  testator's  family  and  lived  there  11  years 
nursing  her  aunt  in  pursuance  of  an  oral  agreement  whereby 
the  testator  was  to  leave  her  certain  land  by  will,  it  was  held 
that  although  the  contract  was  unenforceable  within  the 
Statute  of  Frauds  the  plaintiff  was  entitled  to  recover  an 
amount  equal  to  the  value  of  the  property  which  the  testator 
had  agreed  to  will  her.  Waters  v.  Cline  (Ky.  1905),  85  S.  W. 
209.  In  a  bill  for  specific  performance  of  an  alleged  oral 
agreement  to  convey  property  by  will  it  was  held  that  the 
plaintiff  must  show  clearly  that  failure  to  perform  the  contract 
would  work  a  fraud  on.  the  plaintiff.  When  the  plaintiff,  a 
young  doctor,  formed  a  partnership  with  the  deceased,  an  old 
doctor  with  a  large  practice,  and  the  plaintiff  took  care  of  the 
office  of  the  deceased,  it  was  held  that  the  plaintiff  had  not 
done  acts  tending  to  prove  the  existence  of  the  oral  contract  or 
that  its  non-performance  would  work  a  fraud  upon  him. 
Rosenwald  v.  Middlebrook,  188  Mo.  58,  86  S.  W.  202. 

Act  must  be  clearly  referable  to  contract.  Where  relin-. 
quishment  of  an 'option  on  land  is  relied  upon  to  take  an  oral 
contract  out  of  the  statute  of  frauds,  it  must  appear  that  the 
relinquishment  is  clearly  and  exclusively  referable  to,  and  made 
in  pursuance  of  the  oral  contract;  if  the  relinquishment  may 
be  explained  in  some  other  way,  equally  consistent  with  the 
facts,  the  contract  is  not  taken  out  of  the  statute.  J.  L.  Gates 
Land  Co.  v.  Ostrander  (Wis.  1905),  102  N.  W.  Rep.  558. 
Where  a  parol  agreement  to  lease  of  land  was  void  under  the 
statute  of  frauds  and  there  was   no  entry  "into  possession 
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*  *  under  the  alleged  contract"  or  payment  of  "rent 
thereunder,  or  *  *  *  any  act  whatever  in  part  performance 
of  such  contract"  but  on  the  contrary  the  "entry  was  under 
and  by  virtue  of"  a  prior  lease  made  to  the  party  making  the 
oral  lease  and  the  latter  "repudiated  and  refused  to  be  bound 
by  this  oral  contract  *  *  *  for  the  subsequent  leasing 
*  *  *  and  had  served  a  notice  to  quit,  it  was  held  that  the 
contract  could  not  be  enforced.  Dechenbach  v.  Rima,  45  Ore. 
500,  78  Pac.  666. 

An  act  done  with  knowledge  that  no  complete  contract 
has  been  made  but  in  anticipation  of  the  acceptance  by  the 
other  party  of  an  outstanding  offer  to  sell  land  is  not  suffi- 
cient to  take  the  contract  out  of  the  statute  of  frauds,  if  the 
offer  is  later  accepted  orally  but  not  in  writing.  J.  L.  Gates 
Land  Co.  v.  Ostrander,   (Wis.  1905),  102  N.  W.  Rep.  558. 

Passing  of  title.  Where  a  son  promises  his  parents  that 
if  they  will  pay  his  debts  he  will  give  them  a  permanent  home 
when  successful  in  business,  and  they  do  pay  his  debts  and  he 
is  successful  and  buys  and  delivers  to  them  possession  of  a 
farm,  this  is  part  performance  of  his  agreement  sufficient  to 
take  it  out  of  the  statute  of  frauds  even  though  the  title  is 
placed  in  his  name.  Lee  v.  Urixon  (Wash.  1905),  79  Pac. 
489.  When,  pursuant  to  an  oral  contract  for  the  sale  of  land, 
which  is  within  the  statute  of  frauds,  a  deed  is  made  and 
accepted  and  title  passed,  the  grantee  is  bound  for  the  pur- 
chase money,  because  the  promise  to  pay  the  purchase  price  is 
not  within  the  statute.  McCoy  v.  McCoy,  32  Ind.  App.  38, 
69  N.  E.  193. 

Sec.  588.  Part  performance^— Taking  possession  and 
making  improvements. 

Evidence  that  possession  of  certain  land  was  given  by  a 
father  to  his  son  under  an  oral  contract  held  insufficient.  Lay 
V.  Lay  (Ark.  1905),  87  S.  W.  1026.  Where  a  contract  for  pur- 
chase of  land  was  purely  oral,  evidence  that  the  purchaser 
went  upon  the  land  and  made  improvements  upon  it  is  insuffi- 
cient to  show  change  of  possession  where  the  purchaser  was 
previously  in  possession  as  a  tenant.  Allen  v.  Bemis,  120  Iowa 
172,  94  N.  W.  560.  It  was  held  that  one  who  takes  possession 
of  property  under  an  unsigned  lease  and  begins  to  use  the  prop- 
erty cannot  avoid  payment  according  to  the  contract  on  the 
ground  that  the  lease  is  void  under  the  statute  of  frauds.  No- 
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land  V.  Cincinnati  Cooperage  Co.  (Ky.  1904).  Where  an 
agreement  for  the  purchase  of  a  lot  for  a  mill  site  was  in 
parol  but  the  buyer  was  at  once  placed  in  possession  and  at 
once  built  a  mill  and  house  and  other  improvements,  it  was 
held  that  the  agreement  was  enforceable.  Perry  v.  Elliott, 
loi  Va.  709,  44  S.  E.  919.  Where  a  son,  relying  upon  his 
mother's  agreement  to  convey  title  to  him,  takes  possession 
and  puts  thereon  valuable  improvements  with  her  knowledge 
and  assent,  equity  may  decree  specific  performance  at  the  suit 
of  the  son's  heirs.  Hadden  v.  Thompson,  118  Ga.  207,  44 
S.  E.  looi.  It  was  held  that  an  oral  contract  for  the  sale  of 
land  will  be  enforced  where  there  has  been  such  part  per- 
formance as  would  make  it  impracticable  or  work  a  fraud  to 
put  back  the  parties  in  their  original  positions.  The  payment 
of  money  to  an  agent  of  the  defendant  will  not  constitute  vol- 
untary acceptance  by  the  defendant  unless  the  agent  had  author- 
ity to  accept  such  payment.  Halsell  v.  Renfrow,  14  Okla. 
674,  78  Pac.  118.  If  the  purchasers  at  a  parol  sale  of  land 
make  repairs  to  an  old  house  and  puc  some  sheep  on  the  farm 
after  they  have  been  notified  that  they  can't  have  it,  there  can- 
not be  such  possession  as  will  take  the  case  out  of  the  statute 
of  frauds.  Baxter  v.  Doane,  208  Pa.  585,  57  Atl.  1062. 
Where  one  advances  money  for  the  purchase  of  real. estate 
taking  title  in  his  own  name  on  an  oral  agreement  to  convey 
to  another  upon  payment  of  the  loan,  interest,  etc.,  and  the 
other  is  in  possession,  makes  improvements  and  pays  the  in- 
terest there  is  a  sufficient  part  performance  of  the  parole 
agreement  to  take  it  out  of  the  statute  of  frauds.  Borrow  v. 
Borrow,  34  Wash.  684,  76  Pac.  305.  A  mere  entry  by  the 
vendee,  followed  by  the  expenditure  of  a  few  dollars  in  making 
excavations,  is  not  enough  to  take  an  oral  contract  for  the 
sale  of  land  out  of  the  statute  of  frauds.  Wisconsin  &  M.  Ry. 
Co.  V.  McKenha  (Mich.  1905),  lofe  N.  W.  Rep.  281.  Where 
a  mother's  land  is  entered  upon  by  the  daughter  under  a  parol 
lease,  and  a  parol  agreement  to  convey  by  the  mother  to  the 
daughter  is  relied  upon,  possession  of  the  land  by  the  daughter 
is  insufficient  to  show  part  performance  of  the  contract  but 
the  making  of  valuable  improvements  upon  the  land  is  a  suffi- 
cient performance  to  take  the  contract  out  of  the  statute  of 
frauds.  When  the  parties  are  related  by  affinity  or  consan- 
g^nuity,  possession  of  land  under  a  parol  agreement  with  the 
consent  of  the  vendor  may  not  be  sufficient  part  performance 
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to  take  the  case  out  of  the  statute  but  the  making  of  valuable 
improvements  by  the  donee  in  possession  is  essential  to  estab- 
lish his  right  to  enforce  specific  performance.  Pugh  v.  Spick- 
nail,  43  Ore.  489,  73  Pac.  1020.  It  was  held  that  a  purchaser 
under  an  oral  contract,  who  has  gone  into  possession,  paid 
all  or  part  of  the  purchase  price,  and  made  valuable  and  per- 
manent improvements,  and  whose  possession  has  been  actual 
and  exclusive  and  not  as  a  tenant  of  the  vendor  may  get  spe- 
cific performance.  RatliflF  v.  Sommers,  55  W.  Va.  30,  46  S. 
E.  712.  Where  the  defendant  was  in  possession  of  a  70  acre 
lot  and  orally  agreed  to  convey  "a  part"  thereof  in  considera- 
tion of  the  plaintiff's  building  a  house  and  stable  on  the  land, 
and  thereafter  plaintiff  built  the  house  and  stable  and  occu- 
pied for  four  years,  it  was  held  that  "in  the  absence  of  any 
specific  allegation  as  to  what  part  of  the  tract  she  (the  def end- 
ant )»  agreed  to  convey  *  *  *  we  must  conclude  that  she 
agreed  to  convey  him  only  so  much  of  the  land  as  was  occu- 
pied by  the  improvements"  and  he  was  entitled  to  a  lien  on  this 
part  only,  not  on  the  whole  70  acres.  This  lien,  however,  can- 
not be  defeated  by  a  claim  of  a  homestead  by  the  defendant. 
And,  further,  the  defendant  is  not  entitled  to  rent  for  the  four 
years  during  which  the  plaintiff  occupied  in  pursuance  of  the 
oral  contract  to  convey.  Robards  v.  Robards  (Ky.  1905),  85 
S.  W.  718.  Where  a  father  orally  promised  his  son  that,  if 
the  son  would  marry  a  certain  woman,  he  would  give  him 
certain  land  and  help  him  put  up  buildings,  and  the  son  mar- 
ried accordingly,  went  into  possession  of  the  land  and  made 
substantial  improvements,  partly  with  money  furnished  by 
the  father,  there  was  a  part  performance  by  the  son  sufficient 
to  bring  the  case  within  the  recognized  exceptions  to  the  rule 
that  a  parol  gift  of  land  is  void  under  the  statute  of  frauds. 
Schmitt  V.  Schmitt  (Minn.  1905),  103  N.  W.  Rep.  214. 

The  payment  of  the  purchase  price  under  a  parol  contract 
of  sale  and  the  making  of  valuable  improvements  upon  the 
land  by  the  purchaser  is  sufficient  to  take  the  case  out  of  the 
statute  of  frauds.  Pembroke  v.  Logan,  71  Ark.  364,  74  S, 
W,  297, 
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Adverse  possession  and  rights  under,  see  ante  §§  23-39. 

Sec.  589.  As  to  when  the  statute  begins  to  run-^ 
Actions  on  covenants — Pleading. 

In  an  action  for  breach  of  covenant  of  title,  the  cause  of 
action  arose  at  the  time  of  the  eviction,  aUhough  there  was  a 
deficiency  in  the  estimated  acreage.  Chenault  v.  Thomas  (Ky. 
1904),  83  S.  W.  109.  An  action  upon  a  written  contract  for 
the  sale  of  standing  timber,  alleging  that  defendant  did  not 
own  the  lands  described  therein  and  that  plaintiff  was  damaged 
in  the  amount  expended  by  him  in  cutting  and  hauling  the 
timber  is  not  based  upon  fraud  but  upon  the  implied  warranty 
of  title  and  the  15  year  statute  of  limitations,  applying  to  writ- 
ten contracts,  applies.  Struble  v.  Lewis  (Ky.  1903),  76  S.  W. 
Rep.  150.  In  Wisconsin,  where  by  statute  the  recording  of 
a  tax  deed  works  an  eviction,  the  statute  of  limitations  begins 
to  run  upon  such  recording  as  to  a  covenant  of  warranty 
broken  by  the  existence  and  enforcement  of  tax  obligations  due 
before  the  making  of  such  covenant.  Bray  et.  al.  v.  Fletcher 
ct.  al.,  132  Mich.  272,  93  N.  W.  624.  It  was  held  that  a 
grantee,  by  the  acceptance  of  a  deed,  "becomes  liable  to  per- 
form, according  to  its  terms,  any  promise  or  undertaking  there- 
in expressed  to  be  made  in  his  behalf,  although,  not  having 
himself  signed  the  deed,  he  must,  while  the  old  forms  of  action 
were  retained,  have  been  sued  in  assumpsit,  and  not  in  cove- 
nant. Such  a  promise  is  not  within  the  statute  of  frauds, 
because  it  is  a  promise  implied  by  law  from  the  acceptance  of 
the  deed,  and  because  it  is  a  promise  to  pay  the  promisee's 
own  debt  to  another  person."  The  recital,  therefore,  "that  the 
grantor  conveyed  the  land  to  the  grantee  in  consideration  of 
$400"  is  in  effect  a  promise  to  pay  $400  by  -the  grantee  and 
is  only  barred  by  the  statute  of  limitations  as  to  written  agree- 
ments. Parol  evidence  is  admissible  to  show  that  in  fact  the 
$400  had  not  been  paid.  Truly,  J.,  dissenting.  Fowlkes  v. 
Lea,  84  Miss.  509,  36  So.  1036. 

Pleading.  It  was  held  that  where  the  statute  of  limita- 
tions is  pleaded  the  burden  is  on  the  other  party  to  disprove 
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the  defence.  When  a  bill  is  brought  by  an  assignor  of  a  credi- 
tor fo  set  aside  a  fraudulent  conveyance,  the  plaintiff  must 
show  that  his  assignors  did  not  discover  the  fraud  more  than 
three  years  before  suit  was  brought.  Hooker  v.  Worthington, 
134  N.  C.  283,  46  S.  E.  726. 

Sec.  590.  Application  of  statute  to  mortgages,  frauds 
mistakes^  estates  of  deceased  persons,  and  other  matters. 

Mortgages.  It  was  held  that  in  accordance  with  Califor- 
nia Civil  Code,  section  291 1,  where  an  action  upon  the  debt 
was  barred  by  the  statute  of  limitations  foreclosure  on  the 
mortgage  was  likewise  barred.  McCarthy  v.  Gaston  Ridge 
Mill  &  Min.  Co.,  144  California  542,  78  Pac.  7.  Where  a 
trustee  who  was  also  a  beneficiary,  mortgaged  and  the  mort- 
gagees conveyed  their  interest  to  the  defendant  who  had  the 
title  conveyed  to  him  by  a  purchase  at  a  sale  under  the  power 
and  took  possession,  it  was  held  that  the  defendant  acquired 
the  trustee's  beneficial  interest  and  became  in  a  sense  a  tenant 
in  common  with  the  other  beneficiaries  of  the  equitable  in- 
terest and  the  statute  of  limitations  would  not  begin  to  run 
from  the  death  of  the  trustee  at  which  time  the  beneficiaries 
could  call  for  a  partition.  Deans  v.  Gay,  132  N.  C.  227,  73 
S.  E.  643.  North  Carolina  Code  1883,  section  152  (3),  being 
a  statute  of  limitations,  with  regard  to  foreclosure  of  mort- 
gages construed,  and  it  was  also  held  that  "an  action  upon 
the  debt  may  be  barred  without  affecting  the  right  to  maintain 
an  action  to  foreclose  the  mortgage  given  to  secure  it." 
Clark,  C.  J.,  and  Douglas,  J.,  dissented.  Menzel  v.  Hinton, 
132  N.  C.  660,  44  S.  E.  385.  Where  a  second  mortgagee 
agreed  with  the  mortgagor  to  take  a  sheriff's  deed  of  the  land, 
after  foreclosure  by  the  first  mortgagee,  and  to  sell  the  land 
and  pay  to  the  mortgagor  such  balance  as  shquld  remain  after 
reimbursing  himself,  the  statute  of  limitations  did  not  begin 
to  run  against  the  mortgagor's  right  to  require  an  accounting 
until  the  land  had  been  sold.  Chaffee  v.  Conway  (Wis.  1905), 
103  N.  W.  Rep.  269.  In  a  foreclosure  suit  the  balance  of  the 
proceeds  of  the  sale  were  insufficient  to  satisfy  the  lien  of  a 
mortgage  and  there  was  no  adjudication  of  the  question,  which 
was  presented,  of  the  dower  interest  of  the  mortgagor's  wife. 
In  1901  the  mortgagee  filed  a  supplemental  cross-petition  in 
the  foreclosure  suit  asking  that  the  mortgagor's  wife  be  de- 
creed to  pay  him  the  balance  due  on  his  mortgage  or  be  barred 
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of  her  dower  right.  Held,  that,  as  the  foreclosure  suit  was 
closed  up,  the  new  proceedings  were  barred  by  statute  of  limi- 
tations.   Dubois  V.  Martin  (Neb.  1904),  99  N.  W.  267. 

Equitable.  Where  a  married  woman  paid  off  a  mortgage 
assumed  by  her  husband  on  property  occupied  by  the  two  as 
a  homestead,  she  acquired  no  money  demand  against  the  hus- 
band upon  which  she  could  sue,  but  only  a  right  to  be  subro- 
gated to  the  rights  of  the  mortgagee  and,  as  she  failed  to 
take  any  steps  to  enforce  this  right  for  more  than  20  years 
after  the  right  of  foreclosure  originally  accrued,  her  right  to 
make  any  claim  against  her  husband's  estate  was  cut  off;  the 
fact  that  she  succeeded,  in  equity,  to  the  mortgagee's  right 
of  foreclosure  did  not  stay  the  running  of  the  statute  of  limi- 
tations against  that  right  after  it  had  once  commenced  to  run. 
Charmley  v.  Charmley   (Wis.  1905),  103  N.  W.  Rep.  1106. 

Extension.  A  note  stating  that  "this  is  a  renewal  of  a 
former  note  for  land  which  is  secured  by  mortgage  which  is 
still  in  force  this  April  9,  1895,"  does  not  amount  to  an  exten- 
sion of  the  mortgage  referred  to,  so  as  to  prevent  the  enforc- 
ing of  it  from  being  barred  by  the  Tennessee  Statute.  (Acts 
1885,  p.  49,  Ch.  9),  which  provides  that  mortgages  on  land 
shall  be  barred  unless  suit  to  enforce  them  shall  be  brought 
within  ten  years  from  the  maturity  of  the  debt.  Alexander 
V.  Muse,  112  Tenn.  233,  79  S.  W.  117. 

Fraud.  In  an  action  to  cancel  a  deed  as  a  fraudulent  con- 
veyance it  was  held  that  courts  of  equity,  like  courts  of  law, 
are  boimd  by  the  statute  of  limitations,  but  the  statute  does 
not  begin  to  run  against  creditors  until  the  grantee  takes  pos- 
session. A.  Baldwin  &  Co.,  limited,  v.  Williams  (Ark.  1905), 
36  S.  W.  423.  Where  a  person  who  has  been  induced  by  fraud 
to  convey  away  land,  has  in  his  possession  the  means  of  dis- 
covering the  fraud  the  Kentucky  five  year  statute  of  limitations 
(Rev.  St.  1889,  §  6775)  governs,  and  the  case  does  not  fall 
with  the  exception  providing  that  the  right  of  action  shall  not 
accrue  until  the  discovery  of  the  fraud  by  the  party  aggrieved 
at  any  time  within  ten  years.  Callan  v.  Callan,  175  Mo.  346, 
74  S.  W.  965.  Where  the  acts  constituting  fraud  and  undue 
influence  were  committed  by  a  woman  living  with  an  aged  and 
weak  grantor,  were  continuous  in  character  until  the  death  of 
grantor  the  statute  of  limitations  was  held  not  to  begin  to 
run  against  heirs  of  grantor,  seeking  to  set  aside  conveyances, 
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until  the  death  of  grantor.    Aldrich  v-  Steen  (Neb.  1904),  98 

N.  W.445. 

Mistake.  In  an  action  to  recover  back  the  purchase  money 
of  land  it  was  held  that  the  sale  of  land  by  one  with  a  bona  fide 
belief  that  he  had  a  legal  right  so  to  to  did  not  constitute  a 
"mistake"  within  the  meaning  of  §  155  (9)  of  the  North  Caro- 
lina Code  which  provides  that  in  case  of  a  mistake  the  action 
therefor  shall  not  accrue  until  it  is  discovered.  Barden  v. 
Strickney,  132  N.  C.  416,  43  S.  E.  912.  It  was  held  that  "a 
claim  for  compensation  for  deficiency  in  quantity  of  land  con- 
veyed by  deed,  where  the  purchase  money  has  been  paid,  is 
a  mere  personal  deniand,  not  cognizable  only  in  equity,  but 
at  law,  and  is  subject  to  the  statute  of  limitations  and  "it  is 
well  settled  that  the  statute  of  limitations  will  be  given  effect 
upon  demurrer  when  it  plainly  appears  upon  the  face  of  the 
bill  that  the  statute  may  be  applied  in  the  case."  Maxwell 
v.  Wilson,  54  W.  Va.  495,  46  S.  E.  349. 

The  death  of  an  alleged  fraudulent  grantor  does  not  toll 
the  statutory  period  within  which  actions  to  set  aside  fraudu- 
lent conveyances  must  be  brought.  Lesieur  v.  Simon  (Neb. 
1905),  103  N.  W.  Rep.  302. 

Estates  of  deceased  persons.  Where  a  widow,  to  whom 
one-half  of  land  is  devised,  purchases  the  whole  from  the 
administrator,  who  is  without  authority  to  sell  it,  there 
being  no  debts,  and  continues  to  exercise  absolute  and  exclu- 
sive dominion  over  the  whole,  as  mortgaging,  and  selling  it, 
etc.,  the  statute  does  not,  nevertheless,  begin  to  run  against  the 
other  heirs  as  to  the  half  devised  to  her  till  her  death ;  as  to 
the  other  half,  from  the  date  of  the  void  purchase.  Collins  et. 
al.  V.  Pacpecke-Leicht  Lumber  Co.  (Ark.  1905),  84  S.  W. 
1044.  Where  a  testatrix  devised  land  to  a  life  tenant  and  if  he 
died  without  issue  remainder  over  in  trust  and  died  before  ob- 
taining title  to  the  land  and  thereafter  the  life  tenant  acquired 
the  fee,  he  thereby  became  constructive  trustee  and  the  statute 
of  limitations  commenced  to  run  against  the  right  of  the  re- 
mainderman to  have  the  deed  to  him  set  aside  or  corrected. 
Com.  V.  Clark  (Ky.  1904),  83  S.  W.  100. 

Overflow.  Where  a  railroad  failed  to  construct  proper 
culverts  so  that  plaintiff's  land  was  flooded  the  statute  of  lim- 
itations does  not  begin  to  run  until  the  beginning  of  each 
overflow.  St.  Louis,  Southwestern  Ry.  Co.  of  Texas  v. 
Beck  (Tex.  C.  C.  A.  1904),  80  S.  W.  538.  Where  a  grant  is 
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made  of  a  right  to  construct  a  flume  across  the  grantor's  ditch  | 

'*in  such  a  way  as  not  to  stop  or  impede  the  flow  of  all  the  I 

water  which  the  canal  or  ditch  may  or  can  carry,  or  any  future  j 

enlargement  of  said  canal  or  ditch,"  a  breach  of  this  grant  by 

the  grantee  starts  the  running  of  the  statutes  of  limitations  I 

and  the  fact  that  the  ditch  is  subsequently  enlarged  does  not  [ 

cause  the  statute  to  begin  to  run  from  the  date  of  the  enlarge-  - 

ment    Centerville  and  Kingsburg  Irr.  Co.  v.  Sanger  Lumber 

Co.,  140  Cal.  385,  73  Pac.  1079.  | 

Specialty.    It  was  held  ,that  an  agreement  in  a  deed  to  | 

assume  certain  notes  "was  a  simple  contract,  not  a  specialty," 
and  subject  to  a  three  year  statute  of  limitations.    Taylor  v.  i 

Forbes  Admrs.,  10 1  Va.  658,  44  S.  E.  888. 

Liability  over.    On  an  abutting  owner's  liability  over  to  a  j 

city  for  a  defective  sidewalk  which  caused  an  injury  for  which 
judgment  was  given  against  the  city,  the  statute  of  limitations 
does  not  begin  to  run  until  the  city's  liability  is  fixed  by  law.  i 

City  of  Lincoln  v.  First  Nat.  Bank  of  Lincoln,  67  Neb.  401, 
93  N.  W.  698. 

Quiet  title.  Where  a  widow  brings  an  action  to  quiet  title 
of  land  conveyed  by  her  husband,  the  statute  of  limitations 
begins  to  run  against  her  from  the  date  of  delivery  of  the  deed  ! 

by  her  husband.    Page  v.  Page,  143  Cal.  602,  yy  Pac.  452.  ! 

New  action  after  a  non-suit.  Missouri  Rev.  St.  1899,  § 
4285  (Rev.  St.  1889,  §  6784),  providing  for  the  commence- 
ment of  a  new  action  within  one  year  after  a  non-suit  by  the 
plaintiff,  or  in  case  of  the  survival  of  the  action  by  his  heirs 
or  legal  representatives,  construed,  and  the  action  involved 
held  to  be  barred  by  the  statute  of  limitations.  Leddis  v. 
Wilson,  175  Mo.  126,  74  S.  W.  984. 

Rights  in  partition.  Where  an  entailed  estate  was  sold 
in  partition  as  an  estate  in  fee  simple  and  the  widow  of  the  ' 

deceased  tenant  in  tail  bought  the  property  and  went  into  pos-  I 

session,  occupying  the  same  during  the  full  statutory    period  j 

of  limitations  and  at  her  death  the  property  descended  to  her  I 

children  and  grandchildren,  one  of  whom  was  the  issue  in  1 

tail  acording  to  the  original  gift,  the  possession  of  the  widow 
and  the  heirs  being  adverse  to  the  issue  in  tail,  and  dependent 
on  the  destruction  of  the  entail  could  not  be  regarded  as  a 
constructive  possession  of  the  issue  in  tail  so  as  to  toll  limita-  | 

tions  in  his  favor  and  enable  him  to  claim  under  the  gift  as 


AGAINST  THE  GOVERNMENT  §  590,  591 

tenant  in  tail  and  against  the  co-heirs.    Wickes  v.  Wickes,  98 
Md.  307,  56  Atl.  10 1 7. 

Evidence  considered  and  held  sufficient  to  show  title  by 
limitations.  Bean  v.  Bennett  (Tex.  C.  C.  A.  1904),  80  S.  W. 
662. 

Sec.  591.  Limitations  as  against  the  government — 
United  States  railroad  grant — Taxe&— Public  sales  and 
condemnation  proceedings. 

Kentucky  Statutes,  section  2523,  construed  and  in  accord- 
ance with  it  was  held  that  the  statute  of  limitations  runs  against 
the  Commonwealth.  Gray  v.  Loden  (Ky.  1905),  86  S.  W. 
515.  The  right  of  the  Commonwealth  to  bring  an  action  for 
the  recovery  of  an  unpaid  inheritance  tax  is  not  barred  by  the 
statute  of  limitations  as  set  forth  in  §§  2  and  17  Mass.  Rev. 
Laws,  c.  202.  Bradford,  Treas.,  v.  Storey  (Mass.  1905),  75 
N.  E.  Rep.  256.  Under  section  I,  Missouri  General  Statutes 
1865,  page  745,  chapter  191,  being  a  statute  of  limitations,  it 
was  held  that  by  adverse  possession  it  is  possible  to  acquire 
title  as  against  a  county  of  lands  originally  donated  to  the 
state  and  by  the  state  to  the  county.  Palmer  v.  Jones,  188 
Mo.  467,  85  S.  W.  1 1 13.  The  statute  of  limitations  runs  in 
favor  of  the  United  States  and  its  grantee  is  protected  thereby. 
City  of  El  Paso  v.  Ft.  Dearborn  Nat.  Bank  (Tex.  190),  74  S, 
W.  21,  496.  It  was  held  that  the  statute  of  limitations  does 
not  run  in  favor  of  one  in  possession  against  a  county  who 
owns  land  used  for  a  court  house.  Foley  v.  Doddridge  Coun- 
ty Court,  54  W.  Va.  16,  46  S.  E.  246. 

United  States  railroad  grant.  If  land  is  granted  by  the 
U.  S.  to  the  state,  as  trustee  for  a  railroad  on  condition  that 
no  part  shall  be  disposed  of  in  advance  of  the  construction  of 
the  road,  it  is  evident  that  title  remains  in  the  trustee  until  the 
completion  of  the  road  and  until  that  time  no  one  can  claim 
the  benefit  of  .the  statute  of  limitations.  Galloway  v.  Doe,  34 
So.  957,  136  Ala.  315.  The  statute  of  limitations  is  not  a 
defense  to  an  action  brought  by  a  railroad  company  to  recover 
land  granted  to  it  by  the  United  States  for  a  right  of  way. 
McLucas  V.  St.  Joseph  &  G.  I.  R.  Co.  (Neb.  1903),  97  N.  W. 
Rep.  312.  The  court  affirms  the  former  opinion,  reported  in 
(Neb.  1903),  96  N.  W.  Rep.  312,  solely  on  the  ground  that  the 
acquisition  by  a  private  individual  of  any  part  of  a  right  of 
way  granted  by  the  United  States  is  inconsistent  with  an  im- 
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plied  condition  in  the  grant,  and  expressly  declines  to  decide 
the  general  question  of  the  application  of  the  statute  of  limita- 
tions to  actions  to  recover  railroad  rights  of  way. 

Taxes.  Under  Gould's  Dig.,  c.  148,  §  iii,  Sq.,  as  to 
issuance  of  tax  deed  to  purchaser  and  amendment  thereto, 
and  under  Sand.  &  H.  Dig.,  §§  6624,  4819,  the  two 
years'  statutory  bar  will  run  only  from  the  giving  of 
a  donation  deed,  not  merely  from  the  giving  of  a  certificate  of 
purchase.  Haggart  et.  al.  v.  Rawney  et.  al.  (Ark.  1905),  84 
S.  W.  703.  Where  land  was  conveyed  by  the  purchaser  at  a 
tax  sale  to  one  who  was  a  life  tenant  and  also  a  remainderman 
in  said  land,  the  transaction  amounted  in  law  simply  to  a  re- 
demption from  the  tax  sale,  and  a  subsequent  conveyance  by 
such  life  tenant  and  remainderman  to  one  who  paid  the  full 
value  of  the  property  and  held  open  and  notorious  possession 
for  over  thirty  years,  under  a  claim  of  title,  works  such  an 
ouster  and  disseisin  as  against  oher  remaindermen  who  knew 
all  the  circumstances  of  the  case,  as  to  start  the  running  of  the 
statute  of  limitations.  Crawford  v.  Weis,  123  la.  610,  99  N. 
W.  186.  The  Kentucky  five  years  statute  of  limitations  ap- 
plies to  proceedings  against  a  land  owner  for  failure  to  list 
his  land  for  assessment  and  to  pay  taxes  thereon.  Falls  Branch 
Jellico  Land  &  Improvement  Co.  v.  Com.  (Ky.  1904),  83  S. 
W.  108.  Under  Ky.  St.,  §§  2986,  2991,  2997,  3009,  the  statu- 
tory limitation  against  the  city  in  an  action  to  recover  unpaid 
taxes,  does  begin  to  run  in  case  of  property  assessed  in  the 
wrong  name  until  the  corrected  assessment  is  made,  this  being 
the  basis  of  the  action  and  the  former  assessment  a  nullity.  City 
of  Louisville  v.  Louisville  Courier-Journal  Co.  (Ky.  1905), 
84  S.  W.  773.  Where  one  pays  delinquent  taxes  for  another 
at  his  request,  the  statute  of  limitations  runs  against  his  claim 
not  from  the  date  when  the  taxes  became  due,  but  from  the 
date  of  the  payment  thereof  (his  action  not  being  one  for  the 
recovery  of  taxes  but  for  money  paid).  Rhodes  v.  Negley 
(Ky.  1905),  84  S.  W.  1144. 

Attacks  upon  public  sales  for  informalities  are  barred 
after  5  years  by  prescription.  Sicard  v.  Gumbel,  112  La.  483, 
36  So.  502. 

Public  way.  Mere  non-user  of  a  street  or  alley,  or  mere 
adverse  possession  by  a  lot  owner  of  a  portion  of  a  public 
street,  however  long  continued,  does  not  by  virtue  of  the  stat- 
ute of  Hmitations,  bar  the  city  or  village,  as  the  representative 
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of  the  public,  of  the  right  to  take  possession  of  such  street  or 
alley.    Village  of  Lee  v.  Harris,  206  111.  428, 69  N.  E.  Rep.  230. 

Mortgagee  contesting  validity  of  assessment.  One  seek- 
ing to  foreclose  a  mortgage  on  property  on  which  a  lien  is 
claimed  by  the  city  by  virtue  of  a  special  assessment,  is  not 
barred  of  his  right  to  contest  the  validity  of  the  assessment 
until  the  statute  of  limitations  has  barred  his  original  cause  of 
action,  in  the  absence  of  any  special  statute  to  the  contrary. 
Citizens'  State  Bank  v.  Jess  (la.  1905),  103  N.  W.  Rep.  471. 

Condemnation.  In  Missouri,  a  judgment  in  a  condemna- 
tion suit  to  open  or  widen  a  street  by  which  special  benefits 
were  assessed,  is  barred  only  by  the  ten-year  statute  of  limi- 
tations like  any  other  judgment.  City  of  St.  Louis  v.  Annex 
Realty  Co.,  175  Mo.  63,  74  S.  W.  961. 

Sec.  592.    Statute  of  limitations  as  applied  to  trusts. 

If  a  husband  is  found  to  have  held  land  as  trustee  for 
his  wife  during  her  life  time,  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  he  continues  so  to  hold  after 
her  death,  and  therefore  that  the  statute  of  limitations  is  not 
set  in  motion.  Williams  v.  Williams*  Ex'r.  (Ky.  1903),  76 
S.  W.  Rep.  413.  Section  2543,  Kentucky  Statutes  1903,  which 
provides  that  the  statute  of  limitations  shall  not  apply  to  a  case 
•  of  a  continuing  trust  construed,  and  it  was  held  that  a  vendee 
who  went  into  possession  under  the  contract  and  remained  in 
possession  until  sued  for  the  purchase  money  note  could  not 
avail  himself  of  the  statute  of  limitations.  Bargo  v.  Barge 
(Ky.  1905),  86  S.  W.  525.  Against  the  beneficiary  under  a 
resulting  trust,  the  statute  of  limitations  does  not  run  so  long 
as  there  is  no  adverse  holding  or  repudiation  of  the  trust. 
Tufkin  V.  Jakeman,  188  Mass.  528,  74  N.  E.  Rep.  933.  Where 
the  fact  that  a  person  was  holding  real  estate  which  he  had 
purchased  with  another's  money  in  his  own  name  was  not 
discovered  till  within  ten  years  before  suit  was  brought  to 
declare  a  resulting  trust,  it  was  held  that  the  action  was  not 
barred  by  the  statute  of  limitations.  McMurray  v.  McMur- 
ray,  180  Mo.  526,  79  S.  W.  701.  The  statute  of  limitations 
does  not  begin  to  run  against  the  plaintiff's  right  to  sue  in 
equity  to  establish  a  resulting  trust  until  notice  of  the  fraud. 
Prewitt  V.  Prewitt,  188  Mo.  675,  87  S.  W.  1000.  It  was  held 
"that  when  a  trustee  of  an  express  trust  denies  the  trust  and 
assumes  the  absolute  ownership  of  the  trust  property,  and 
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this  claim  of  ownership  is  brought  home  to  the*  cestui .  que 
trust,  a  cause  of  action  exists  in  favor  of  the  latter  from  the 
time  he  receives  notice  of  the  repudiation  of  the  trust  by  the 
trustee,  and  the  statute  of  limitations  begins  to  run  from  that 
time.  Utah  Revised  Statutes  1898,  sections  2855  and  2833, 
being  a  four  year  statute  of  limitations,  applies  in  such  a  case. 
Felkner  v.  Dooly,  28  Utah  236,  78  Pac.  365. 

Sec.  593.  Suspension  of  statute^Payments — ^Absence 
from  state — Suit  in  mistaken  venue— Loss  of  rights  ac- 
quired under  statute. 

The  statute  of  limitations  continues  to  run  in  favor  of  a 
grantee  of  a  widow  of  a  homestead  and  against  a  mortgagee 
even  though  the  mortgage  claim  has  been  presented  to  the 
husband's  estate  and  allowed.  Vandall  v.  Teague,  142  Cal. 
471,  76  Pac.  35.  Where  a  judgment  has  been  rendered  against 
a  deceased  person,  such  judgment  being  voidable  only  and 
not  void,  the  statute  of  limitations  as  against  it  is  suspended 
where,  within  five  years  after  its  rendition  an  accounting  of 
debts  is  ordered  against  the  decedent's  estate,  and  a  subsequent 
action  may  be  brought  thereon  after  the  elapse  of  the  five  year 
period.  Robinett  Admr.  v.  Mitchell  et  al,  loi-  Va.  762,  45  S. 
E.  187. 

The  payment  of  interest  on  a  mortgage  note  postpones 
the  running  of  the  statute  of  limitations.  MacMillan  v.  Clem- 
ents, 33  Ind,  App.  120,  70  N.  E.  997.  Payment  of  part  of  a 
debt  by  the  assignee  of  a  deed  of  trust  for  the  benefit  of  credi- 
tors will  not  suspend  the  running  of  the  statute  of  limitations 
when  the  assignee  is  not  authorized  in  the  deed  to  promise  to 
pay  the  remainder  of  a  debt,  as  to  revive  debts  which  the 
statute  would  bar.  Robinson  v.  McDowell  et.  al.,  133  N.  C. 
182,  45  S.  E  545 

A  person  seised  of  both  the  life  estate  and  reversionary 
interest  in  land  and  while  no  other  person  in  esse  had  any 
interest  present,  future,  or  contingent  therein,  who  pays  the 
annual  interest  on  the  debt  secured  by  the  trust  deed  which 
created  all  these  estates,  would  thus  arrest  the  running  of  the 
statute  of  limitations  as  against  both  the  life  estate  and  the 
reversionary  estate.  Pinkney  v.  Weaver,  216  111.  185,  74  N. 
E.  Rep.  714. 

Absence  from  state.  Sec.  4449  of  the  General  Statutes  of 
1901  relative  to  the  limitation  of  actions  against  persons  out 
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of  the  state,  is  amended  by  Kas.  Session  Laws  of  1905,  Ch. 
328.  While  the  absence  of  the  mortgagor  from  the  state  sus- 
pends the  operation  of  the  statute  of  limitations  against  the 
mortgagee  it  has  not  that  effect  as  against  other  lienors  whose 
liens  attached  after  the  running  of  the  time  limited.  As  against 
subsequent  incumbrancers,  or  a  subsequent  holder  of  the  equity 
of  redemption  the  mortgagor  has  no  power  by  stipulation,  to 
prolong  the  time  of  payment  or  in  any  manner  increase  the 
burdens  on  the  mortgaged  premises.  Brandenstein  v.  Johnson, 
140  Cal.  29,  73  Pac.  744.  Ky  Stat.  1899,  §§  2531  and  2532, 
relative  to  running  of  statute  of  limitations  when  debtor  leaves 
the  state,  construed,  and  held  inapplicable  when  debtor, 
though  previously  a  resident  of  the  state,  was  not  one  at  the 
time  the  cause  of  action  accrued.  Bybee's  Ex'r.  v.  Poynter 
(Ky.  1903),  'jy  S.  W.  Rep.  698.  In  computing  time  under  the 
satute  of  limitations  the  time  during  which  a  person  is  out  of 
the  state  must  be  deducted.  (Mo.  Rev.  Stats.  1899,  §  4282). 
McMurray  v.  McMurray,  180  Mo.  526,  79  S.  W.  701.  Sec. 
4448  of  Shannon's  Code  of  Tenn.,  providing  for  the  limitation 
of  actions  in  case  of  persons  under  disability,  construed  in  the 
case  of  guardian  and  ward  under  age.  Jackson  v.  Crutchfield, 
III  Tenn.  394,  yj  S.  W.  Rep.  776. 

Suit  in  mistaken  venue.  Under  Civ.  Code  1895,  §  3786, 
where,  though  an  action  be  instituted  in  an  improper  venue,  the 
court  is  one  having  jurisdiction  of  the  subject  matter,  the  suit 
is  not  absolutely  a  nullity,  and  the  bringing  thereof  operates  to 
stop  the  running  of  the  statute  so  as  properly  to  ground  a  sub- 
sequent renewal  as  the  statute  provides  (the  provision  being 
remedial  and  to  be  given  liberal  construction,  and  its  intention 
being  to  entitle  plaintiff  to  a  new  action  where  in  the  former 
action  he  has  been  barred  by  some  defect  or  informality  not 
affecting  the  merits).  Atlanta,  K.  &  N.  Ry.  Co,  v.  Wilson 
(Ga.  1904),  47  S.  E.  366. 

Loss  of  rights  acquired  under  statute.  When  a  person  who 
has  been  in  adverse  possession  for  ten  years  and  is  entitled 
thereby  to  a  decree  establishing  a  good  record  title,  allowed  one 
connected  with  the  real  record  title  to  go  into  possession  and 
sell  to  a  third  party  he  loses  his  rights  as  against  the  innocent 
purchaser.    Adams  v.  Carpenter,  187  Mo.  613,  86  S.  W.  452. 

Sec.  594.     Effect  of  disabilities — Coverture-^Infancy. 
When  the  rights  of  certain  heirs  were  barred  by  the  statute 
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of  limitations  it  was  held  that  the  defendants  by  adverse  pos-  . 
session  gained  title  to  their  share  in  the  land.  Also  the  fact 
that  after  the  statute  began  to  run  against  her  one  heir  married, 
while  a  minor,  did  not  stop  the  statute  from  running  because 
disabilities  cannot  be  tacked  in  this  state.  Franklin  v.  Cun- 
ningham, 187  Mo.  184,  86  S.  W.  79. 

Coverture  and  dower.  After  an  order  for  reinstatement 
of  a  dismissed  case  has  been  reversed  the  order  of  dismissal 
is  still  in  full  force  and  effect,  and  proceedings  to  renew  must 
be  brought  within  six  months  of  the  date  of  such  order  of 
dismissal,  not  within  six  months  of  the  judicial  renewal  of  the 
reinstating  order;  and  where  the  renewal  proceedings  have 
been  begun  too  late,  the  intervention  of  the  unsuccessful  pro- 
ceeding  for  reinstatement  will  not  prevent  the  barring  of  a 
petitioner's  right  of  dower,  where  the  husband  died  more  than 
seven  years  before  the  final  proceeding  was  begun.  (Civ.  Code 
1895,  §  4689,  par.  4).  Crawford  v.  Watkins,  ii8  Ga.  631,  43 
S.  E.  483.  Where  a  husband  undertakes  to  sell  land  in  fee 
simple,  in  which  his  wife  has  an  interest,  without  joining  her, 
the  statute  of  limitations  begins  to  run  against  her  when  the 
vendee  takes  possession  and  no  disability  whatsoever  will  pre- 
vent the  running  of  the  statute,  if  a  right  of  action  would  have 
existed  but  for  the  disability.  Rose  v.  Ware,  115  Ky.  420, 
74  S.  W.  188.  Ky.  St.  1899,  §  2525,  providing  that  the  statute 
of  limitations  shall  not  run  against,  a  married  woman  is  not 
affected  by  §  2128  giving  married  women  full  rights  of  prop- 
erty. Sturgill  V.  Chesapeake  &  O.  Ry.  Co.,  116  Ky.  659,  76 
S.  W.  Rep.  826.  Where  the  plaintiffs  were  married  women  who 
held  undivided  interest  in  two  separate  tracts  of  land  it  was 
held  that  the  statute  of  limitations  can  only  be  "established 
against  them  by  showing  either  that  the  statute  commenced 
to  run  against  them  before  their  respective  marriages,  or  that 
the  bar  has  operated  since  the  passage  of  the  recent  statute 
abolishing  the  disability  of  coverture"  *  *  *,  The  pos- 
session of  the  last  half,  held  as  a  distinct  tract  under  one  deed, 
describing  it  alone,  cannot  be  extended  by  construction  to  the 
boundaries  of  another  and  separate  tract,  held  under  another 
deed.  Mere  occasional  cutting  of  timber  on  the  other  tract 
does  not  constitute  possession.  Broom  v.  Pearson,  98  Texas 
469,  85  S.  W.  791. 

The  statute  of  limitation  of  actions  for  dower  (Code  Civ. 
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Proc.,  §  1596),  is  not  extended  by  §  401.    Wetyen  v.  Pick, 
178  N.  Y.  App.  223,  70  N.  E.  Rep.  497. 

Infancy.  An  infant  plaintiff,  seeking  to  recover  the  value 
of  land  wrongfully  conveyed,  will  not  be  barred  by  the  statute 
of  limitations  where  he  has  attained  his  majority  in  less  than 
two  years  before  the  bringing  of  the  action.  Schneider  v. 
Sellers  (Tex.  1904),  84  S.  W.  417.  Under  Code,  §  155,  Sub- 
sec  6,  and  1402,  1488,  15 10,  1525,  1608,  1617,  since  an  account- 
ing cannot  be  demanded  of  a  guardian  by  a  ward  until  six 
months  after  the  latter  comes  of  age,  no  action  can  be  brought 
against  him  till  the  expiration  of  this  period  and  only  after  such 
expiration  does  the  statute  of  limitation  begin  running  against 
the  ward.  Self  et.  al.  v.  Shugart  et.  al.  (N.  C.  1904),  47  S. 
E.  484. 

Sec.  595.  Statutory  provisions — Recent  construction 
of,  and  amendments  and  changes  in,  the  statutory  pro- 
visions of  the  several  states  and  territories  since  the  com- 
pilation in  Vol.  V,  Sees.  841-888;  Val.  VI,  Sees.  868-885; 
Vol.  VII,  Sees.  788-781;  ol.  VIII,  Sees.  785-800;  Vol.  IX, 
Sees.  759-773;  Vol,  X,  Sees.  717-726. 

Arizona.  Rev.  Stat.  1901,  pars.  2974,  4243  and  2938.  Stat- 
ute of  limitations  construed.  Curtis  v.  Boquillas  Land  and 
Cattle  Co.  (Ariz.  1904),  76  Pac.  612. 

Arkansas.  The  statute  of  limitations  barring  recovery  of 
land  under  Mans.  Dig.,  §  4475,  applies  only  to  lands  held  under 
donation  deeds  (conveying  land  forfeited  to  the  state  for  delin- 
quent taxes  to  actual  settlers,  and  executed  by  the  auditor  or 
commissioner  of  state  land),  and  not  to  state  grants  of  land 
by  the  governor  for  the  carrying  into  effect  of  the  same.  Beas- 
ley  V.  Equitable  Securities  Co.   (Ark.  1904),  84  S.  W.  244. 

California,  Certain  disabilities  are  excluded  from  the 
time  to  begin  actions  for  the  recovery  of  real  property  by  Cal. 
St.  1903,  Ch.  160. 

Colorado.  3  Mills'  (Colorado)  Ann.  St.  2923,  being  a 
20  years  statute  of  limitations  for  an  action  to  recover  land, 
construed,  and  it  was  held  not  "to  affect  existing  causes  of 
action."    Edelstein  v.  Carlisle  (Colo.  1904),  78  Pac.  680. 

Georgia,  A  demurrer  to  an  equitable  petition  to  review  a 
judgment  will  be  sustained  where  the  filing  of  the  petition 
within  the  three  year  period  fixed  for  bills  of  review,  under 
Civ.  Code  1895,  .§  3770,  4862,  does  not  clearly  appear.    Craw- 
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ford  V.  Watkins,  ii8  Ga.  631,  45  S.  E.  482.  Under  Code 
1895,  §  3786,  as  to  renewal  within  six  months  of  action  which 
would  otherwise  be  barred  by  the  statute,  plaintiff,  in  order 
that  the  court  may  decide  the  identity  of  the  parties  and  of  the 
cause  of  action,  must  append  a  copy  of  the  petition  in  the 
former  proceeding.  Atlanta,  K.  &  N.  Ry.  Co.  v.  Wilson  (Ga. 
1904),  47  S  E  366. 

Kansas..  The  limitation  of  actions  to  set  aside  defective 
releases  of  mortgages  is  regulated  by  Kas.  Session  Laws  of 
1905,  Ch.  301. 

Louisiana,  Article  233  of  the  Louisiana  Constitution  of 
1898  as  to  prescription,  construed.  In  re  Lockhart,  109  La. 
740,  33  So.  753. 

Maine.  Me  Pub.  L.  1895,  Ch.  162,  p.  192,  providing  for 
the  adverse  possession  of  wild  lands,  construed,  and  deter- 
mined to  be  constitutional.  Soper  v.  Lawrence  Bros,  &  Co., 
98  Me.  268,  56  Atl.  908. 

Michigan.  Mich.  Pub.  Acts  1899,  Act.  107,  §  131,  pro- 
viding for  acquiring  homestead  on  lands  bid  off  to  the  state  for 
non-payment  of  taxes,  construed  and  held  retrospective  in 
effect  barring  actions  to  set  aside  such  title  unless  brought 
within  six  months  after  the  act  took  effect.  Semer  v.  Auditor 
General,  133  Mich.  569,  95  N.  W.  Rep.  732. 

Minnesota.  The  five-year  limitation  of  actions  to  set 
aside  guardian's  sales,  established  by  Probate  Code  1889,  Ch. 
46,  §  204  (Gen.  St.  1894,  §  461 1 ),  applies  to  sales  made  before 
the  enactment  of  the  statute  Brown  v.  Pinkerton  (Minn. 
1905),  103  N.  W.  Rep.  897.  See  the  same  case  for  a  discus- 
sion of  what  proceedings  are  sufficient  to  set  the  limitation 
running. 

Montana.  Sees.  513,  514,  and  524  of  the  Code  of  Civil 
Procedure  are  amended,  and  an  act  approved  March  11,  1901, 
on  the  limitation  of  actions,  is  repealed  by  Mont.  Acts  of  1903, 
Ch.  128. 

Nebraska.  Sec.  21  of  the  Code  of  Civil  Procedure,  as  to 
the  limitation  of  actions  barred  in  another  state,  is  amended 
by  Neb.  Laws  of  1905,  Ch.  170. 

Nevada.  Sec.  3719  of  the  Compiled  Laws  of  Nev.  1900, 
as  to  time  from  which  statute  of  limitations  begins  to  run,  is 
amended  by  Nev.  Laws  of  1905,  Ch.  12. 

North  Carolina.  Code  1883,  section  158,  being  a  statute  of 
limitations  with  regard  to  registration  of  grants,  construed. 
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Ritchie  v.  Fowler,  132  N.  C.  788,  44  S.  E.  616.  Act  1901,  p. 
855,  C.  612,  suspending  the  statute  on  judgments  against 
owners  of  homesteads  (amending  Laws  1885,  p.  619,  C  359), 
construed,  and  held  inapplicable  to  judgments  docketed  more 
than  10  years  prior  to  its  ratification.  Farrar,  Wright  &  Co. 
V.  Harper,  133  N.  C.  71,  45  S.  E.  511.  Under  Laws  1885, 
§  619,  p.  359,  as  amended  by  Act  1887,  p.  69,  c.  17  (suspend- 
ing the  statute  of  limitations  as  to  judgments  rendered  against 
owners  of  homesteads),  the  statute  will  not  be  suspended  upon 
such  judgments  till  the  homestead  had  actually  been  allotted. 
Farrar,  Wright  &  Co.  v.  Harper,  133  N.  C,  71,  45  S.  E.  510. 
Civ.  Code,  §  3283,  fixing  a  seven  year  period  in  *  which 
demand  of  proof  in  solemn  form  of  a  will  may  be  made  after 
probate,  held  constitutional  and  not  a  deprivation  of  property 
without  due  process  of  law ;  and  the  rights  of  minors  there- 
under construed.  Sutton  et.  al.  v.  Hancock,  118  Ga.  436,  45 
S.  E.  504. 

North  Dakota.  The  limitation  of  actions  against  home- 
stead is  prescribed  by  N.  D.  Laws  of  1905,  Ch.  3. 

Texas.  The  time  within  which  anyone  claiming  the  right 
to  purchase  or  lease  school,  university,  or  asylum  lands,  may 
bring  suit  therefor  is  prescribed  by  Texas  Laws  of  1905, 
Ch.  29. 

Virginia.  Act  1897-98,  p.  441,  c.  441,  construed  as  not 
retroactive  or  as  permitting  an  action  previously  barred  under 
the  act  amended  thereby  (Code  1887,  §  2933).  Kesterson  v. 
Hill,  loi  Va.  739,  45  S.  E.  288. 

Washington.  2  Ballinger's  Washington  Ann.  Codes  & 
St.  5503,  as  to  adverse  possession  for  seven  years  by  pur- 
chasers in  good  faith  from  a  surviving  husband,  construed. 
Biggart  v.  Evans,  36  Washington  212,  78  Pac.  925. 

Wisconsin.  Various  provisions  as  to  limitation  of  actions 
are  contained  in  Wis.  Laws  of  1905,  Ch.  i. 
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Sec.  596.    Right  of  land  owner  to  drain  surface  water 
on  land  of  another — Right  of  protection  against. 

Where  the  evidence  failed  to  show  that  the  laying  of  tiles 
in  the  line  of  previously  existing  ditches  by  an  upper  owner 
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caused  either  a  change  or  an  increase  of  the  flow  of  water 
from  his  land  upon  that  of  a  lower  owner,  there  was  nothing" 
to  warrant  an  injunction  restraining  the  laying  of  the 
titles,  Plagge  v.  Mensing  (la.  1905),  103  N.  W.  Rep.  152. 
The  owner  of  land  lying  above  that  of  another  has  the  right 
only  to  have  the  water  which  collects  on  his  land  and  that 
of  owners  above  him  flow  over  the  lower  land  in  its  natural 
way.  He  cannot  collect  it  in  a  ditch  and  compel  the  lower 
owner  to  receive  it  at  one  point  and  convey  it  away.  Rob- 
ertson V.  Daviess  Gravel  Road  Co.,  116  Ky.  913,  yy  S.  W. 
Rep.  189.  Every  proprietor  may  lawfully  improve  his 
property  by  doing  what  is  reasonably  necessary  for  that 
purpose,  and,  unless  guilty  of  some  act  of  negligence  in  the 
manner  of  its  execution,  will  not  be  answereable  to  an  ad- 
joining proprietor,  although  he  may  thereby  cause  surface 
water  to  flow  on  the  premise's  of  the  latter  to  his  damage. 
Aldritt  V.  Fleischaver  (Neb.  1905),  103  N.  W.  Rep.  1034. 
Where  a  land  owner  constructs  bunkers  on  his  land  so  as  to 
increase  the  flow  of  surface  water  upon  adjoining  lands 
the  adjoining  land  owner  has  no  right  of  action  against  him. 
Sullivan  v.  Browning  (N.  J.  Eq.  1904),  58  Atl.  302.  When 
"the  defendant  gathered  the  surface  water  that  came  upon 
its  property  into  a  body  in  its  culvert,  and  sent  it,  in  greater 
volume  and  with  greater  force  than  it  was  accustomed  to 
flow,  upon  the  land  of  the  plaintiff,  and  thereby  injured  it," 
it  was  held  that  the  defendant  was  liable  for  damages.  "The 
injury,  being  a  permanent  one,  the  damages  should  have 
been  assessed  upon  that  basis,  once  for  all,  rather  than  upon 
the  theory  of  an  injury  to  the  use  by  recurrent  acts  which 
may  be  abated,"  Tyrus  v.  Kansas  City,  F.  S.  &  M.  R. 
Co.,  1 14  Tenn.  579,  86  S.  W.  1078.  If  a  county  constructs  a 
ditch  by  the  side  of  a  highway  which  causes  surface  water, 
either  on  the  highway  or  from  the  lands  of  another,  to  be 
discharged  upon  lands  where  it  was  not  wont  to  go,  the 
ditch  constitutes  a  nuisance,  which  the  owner  of  the  land 
upon  which  the  water  is  discharged  may  lawfully  abate  by 
going  upon  the  highway  and  filling  up  the  ditch.  Schofield 
V.  Cooper  (la.  1905),  102  N.  W.  Rep.  no.  The  owners  of 
improved  property  located  adjacent  to  an  adequate  sewer  or 
drainage  system  in  a  city  are  bound  to  connect  therewith  the 
gutters  and  spouts  on  their  buildings,  and  not  permit  the 
rain-water  to  collect  and  discharge  at  a  point  in  a  public 
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alley,  where,  by  reason  of  the  volume  and  force  thus  at- 
tained, it  enters  adjoining  premises,  provided  such  connec- 
tion with  the  drainage  system  can  reasonably  be  made, 
Ginter  v.  St.  Mark's  Church  (Minn.  1905),  103  N.  W.  Rep. 
738.  For  various  rules  laid  down  as  to  admissibility  of  evi- 
dence in  an  action  by  an  owner  of  submerged  lands  against 
an  adjoining  proprietor  for  impairing  of  his  water  rights  by 
drainage,  see  further.  Applegate  v.  Franklin  (Mo.  1904), 
84  S.  W.  347,  The  manner  of  draining  surface  waters  is 
prescribed  by  Iowa  Acts  of  1904,  .Ch.  70. 

Acquiescence.  Where  a  landowner  and  his  grantors  have 
acquiesced  for  more  than  fifteen  years  in  the  maintenance 
of  a  dyke  by  an  adjoining  landowner,  which  turns  the  sur- 
face water  into  a  course  other  than  that  which  it  would  na- 
tually  take,  and  have,  in  fact,  devised  and  planned  this  ar- 
rangement, the  landowner  thus  acquiescing  cannot  obtain 
an  injunction  to  restrain  this  obstruction,  as  his  consent 
operates  as  an  estoppel.  Brown  v.  Armstrong  (la.  1905), 
102  N.  W.  Rep.  1047. 

Damages.  In  Wisconsin,  it  is  held  that  a  landowner,  who 
by  any  erection  on  his  land,  causes  the  water  which  falls 
thereon  to  flow  upon  adjoining  land,  is  liable  whether  this 
is  the  result  of  negligence  or  not,  in  the  absence  of  a  right 
arising  by  express  grant  or  by  prescription.  Huber  v. 
Stark  (Wis.  1905),  102  N.  W.  Rep.  12.  See  the  opinion  for 
a  discussion  of  the  conflicting  authorities.  Nor  in  such  an 
action  can  prospective  damages  be  recovered,  but  only  dam- 
age already  accrued,  especially  where  plaintiff  has  parted 
with  his  interest  in  the  lands  immediately  after  beginning 
suit.    Applegate  v.  Franklin    (Mo.   1904),  84  S.  W.  347- 

Right  of  protection.  The  common  law  rule  that  surface 
water  is  a  common  enemy,  which  the  owner  of  lands  may 
convey  therefrom  by  ditches  or  drainage,  subject  to  the 
modification  that  in  so  doing  he  may  not  cause  unnecessary 
or  unreasonable  damage,  is  followed  in  Minnesota.  Wer- 
ner V.  Popp,  Minn.  (102  N.  W.  Rep.  366).  Citing 
Brown  v.  Winona  &  S.  W.  Ry.  Co.,  53  Minn.,  259  (55  N.  W. 
Rep.  123 ;  39  Am.  St.  Rep.  603)  ;  Sheehan  v.  Flynn,  59  Minn. 
436,  61  N.  W.  Rep.  462,  26  L.  R.  A.  632.  A  landowner 
building  an  embankment  on  his  land  in  order  to  ward  off 
surface  water  running  thereon,  is  not  liable  for  damages 
caused    an    adjoining    landowner    by    the    flow    of    water 
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so  turned  back.  Clay  v.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co. 
(Ind,  1905),  73  N.  E.  Rep.  904.  An  owner  of  land  has  a 
right  to  build  an  embankment  along  the  edge  of  his  land  to 
protect  his  land  from  being  overflowed  by  surface  water 
descending  thereon  from  adjoining  land.  Hart  v.  Sigman, 
32  Ind.  App.  227,  69  N.  E.  Rep,  262.  An  irrigation  company 
is  not  liable  ford  amage  caused  by  the  repelling  of  surface 
water  from  adjoining  premises  by  its  ditches.  This  is  the 
common  law  rule.  Barnett  v.  Matagoerda  Rice  &  Irrigation 
Co.,  98  Tex.  355,  83  S.  W.  801. 

Sec.  597.     Collection  of  surface  water  in  natural  de- 
pression in  land. 

A  shallow,  non-navigable  reservoir,  of  seismic  origin, 
filled  by  rain  and  snow-fall,  submerging  lands  which  have 
been  granted  to  individual  proprietors,  will  be  treated  as  sur- 
face water  only,  and  an  owner  of  a  portion  of  the  submerged 
land  may  drain  his  property  in  a  reasonable  and  careful 
manner,  though  he  thereby  incidentally  drains  the  land  of 
an  adjoining  proprietor,  destroying  valuable  fisheries  which 
he  has  enjoyed  in  the  lake.  Applegate  v.  Franklin  (Mo. 
1904),  84  S.  W.  347,  (St.  Louis  Ct.  of  App).  In  an 
action  by  an  owner  of  submerged  lands  against  an 
adjoining  proprietor  for  destroying  plaintiff's  fisheries  by 
draining  the  water  from  his  own  property,  and  thereby 
draining  land  of  plaintiff,  it  is  improper  to  consider  the 
value  of  plaintiff's  fishing  equipment  and  paraphernalia,  or 
the  absence  of  employment  for  them  ensuing  on  the  de- 
•  struction  of  the  fisheries,  such  damage  not  being  natural 
and  proximate.  Applegate  v.  Franklin  (Mo.  1904),  84  S. 
W.  347.  It  is  laid  down  by  the  Supreme  Court  of  Nebraska 
in  an  opinion  reviewing  many  authorities,  that  "an  owner 
has  the  undoubted  right  to  protect  his  land  from  mere  sur- 
face water,  and,  in  the  interest  of  good  husbandry,  to  drain 
lagoons  or  basins  thereon  of  a  temporary  character  by  dis- 
charging such  surface  waters,  by  means  of  artificial  chan- 
nels, into  a  natural  surface  water  drain,  and  through  such 
drain  or  channel  on  and  over  the  land  of  another,  provided 
such  person  acts  in  a  reasonable  and  careful  manner  and 
without  negligence,  and  the  injury,  if  any,  resulting  there- 
from to  such  lower  proprietor  by  reason  of  the  increased 
flowage  in  the  natural  surface-water  drain,  will  be  account- 
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ed  damnum  absque  injuria.  For  negligence  in  the  manner 
of  accomplishing  the  improvement,  such  owner  is  responsi- 
ble and  accountable  to  those  injured  by  his  negligent  acts." 
But,  "an  owner's  right  to  discharge  surface  water  from  his 
premises  does  not  extend  so  far  as  to  permit  him  to  collect 
it  in  a  volume,  and,  by  means  of  an  artificial  channel,  dis- 
charge it  upon  another's  land,  contrary  to  the  natural  course 
of  drainage,  to  the  latter's  damage  and  detriment/'  Todd 
V.  York  County  (Neb.  1904),  100  N.  W.  Rep.  299.  Where 
surface  water  collected  in  a  natural  depression  forming  a 
permanent  lake  or  pond  on  the  dominant  tenement,  and 
could  only  escape  by  percolation  or  evaporation,  it  was  held 
that  it  no  longer  remained  surface  water  and  could  not  be 
artificially  drained  to  the  damage  of  the  servient  tenement 
Davis  v.  Fry,  14  Okl.  340,  78  Pac.  180. 

Sec.  598.    Diversion  of  surface  water  by  railroad. 

If  a  railroad  runs  properly  in  a  street  and  there  is  no 
law  regulating  the  grade  of  its  track,  it  cannot  be  held  lia- 
ble for  diverting  surface  water  due  to  the  height  of  its  track, 
McClosky  V.  Atlantic  City  R.  Co.,  70  N.  J.  L.  20,  56  Atl.  669. 
The  common  law  as  to  surface  water  obtains  in  Missouri, 
viz. :  that  owners  of  lands  may  improve  them  by  obstruct- 
ing or  diverting  it,  provided  it  be  not  done  in  a  reckless 
manner  resulting  in  injury  to  another,  and  this  rule  applies 
to  railroads  in  the  construction  of  their  roadbeds  in  the  ab- 
sence of  statutes.  Cox  v.  Hannibal  &  S.  J.  R.  Co.,  174  Mo. 
588,  74  S.  W.  854.  For  case  of  diversion  of  water  onto 
plaintiff's  land  by  railroad  construction  work,  see  Chicago, 
R.  I.  &  G.  Ry.  Co.  V.  Longbottom  (Tex.  C.  C.  A.  1904),  80 
S.  W.  542.  Evidence  sufficient  to  sustain  a  verdict  for  the 
defendant  in  an  action  against  a  railroad  for  flooding  land. 
Denison  B.  &  N.  O.  R.  Co.  v.  Barry  (Tex.  C.  C.  A.  1904), 
80  S.  W.  634. 

The  measure  of  damages  for  flooding  land  by  a  railroad 
dump  without  proper  sluices,  it  creating  a  continuing  nui- 
sance by  its  permanency,  is  the  diflFerence  in  the  value  before 
and  imediately  after  the  injury.  Denison,  B.  &  N.  O.  R.  Co. 
V.  Bar  7,  98  Tex.  248,  83  S.  W.  5.  A  railroad  is  not  liable 
for  fright  and  consequent  illness  caused  by  the  overflow  oiF 
a  water  course  through  its  failure  to  provide  proper  sluices, 
since  that  injury  could  not  reasonably  have  been  antici- 
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pated.    Denison,  B.  &  N.  O.  R.  Co.  v.  Barry,  98  Tex.  248, 
83  S.  W.  s. 

Sec.  599.    Liability  of.  municipalities. 

A  landowner  cannot  recover  from  the  city  damages 
arising  from  water  coming  on  his  premises  through  a  city 
sewer  by  reason  merely  of  the  inadequacy  of  the  system, 
and  not  by  reason  of  defective  construction  or  repair.  Man- 
ning V.  City  of  Springfield,  184  Mass.  245,  68  N.  E.  Rep. 
202.  If  a  city  discharges  surface  water  from  the  streets 
into  a  creek  and  the  creek  becomes  partiality  obstructed  by 
the  accumulation  of  sand  and  mud  from  the  streets,  so  that, 
at  the  time  of  a  heavy  rain,  premises  abutting  on  the  creek 
are  flooded,  the  city  is  not  liable  for  such  flooding.  A.  L. 
Lakey  Co.  v.  City  of  Kalamazoo  (Mich.  1904),  loi  N.  W. 
Rep.  841.  (See  the  opinion  for  an  examination  of  the  authori- 
ties.) Public  authorities  have  no  right,  for  the  purpose 
of  improving  a  highway,  to  divert  the  natural  course  of  sur- 
face water  so  as  to  impose  upon  the  land  of  one  person  the 
servitude  which  naturally  belongs  upon  the  land  of  another. 
Smith  V.  Eaton  Township  (Mich.  1904),  loi  N.  W.  Rep. 
661.  A  county  is  not  liable  to  a  landowner  whose  land  is 
overflowed  by  surface  water  diverted  from  its  natural 
course  by  ditches  contsructed  by  county  authorities.  Stocker 
V.  Nemaha  County. et.  aU  (Neb.  1903),  93  N.  W.  721.  A 
township  is  not  liable,  in  North  Dakota,  for  the  loss  suffered 
by  a  landowner  by  the  increased  flow  of  surface  water  upon 
his  land,  resulting  solely  from  the  improvement  of  a  high- 
way in  the  ordinary  manner  without  negligence.  Carroll 
V.  Rye  Township  (N.  D.  1904),  loi  N.  W.  Rep.  894).  A 
landowner,  including  a  city,  has  no  right  to  collect  water 
and  discharge  it  in  a  concentrated  form  upon  adjoining  land. 
Johnson  v.  White,  26  R.  I.  207,  58  Atl.  658.  Where  a  city 
had  extended  a  culvert  constructed  under  a  railroad  across 
a  street  but  it  appeared  that  the  municipality  neither  as  a 
city  nor  as  a  town  had  passed  any  resolution  as  to  or  as- 
sumed control  of  the  culvert,  it  was  not  liable  for  damages 
caused  by  its  obstruction.  Robinson  v.  City  of  Danville, 
loi  Va.  213,  43  S.  E.  337.  For  the  purposes  of  improving 
its  highways  a  town  has  the  same  right  to  divert  and  ob- 
struct the  natural  flow  of  mere  surface  water  that  the  own- 
ers   of   private   property   have  in    improving   their  lands. 
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Merkel  v.  Town  of  Germantown,  120  Wis.  2^94,  98  N.  W. 
2IO.  Where  county  commissioners  «o  negligently  com- 
struct  a  'drain  across  a  road  as  to  cause  surface  >vater  to 
bade  "Up  onto  adjoining  land,  the  owner  may  maintain 
an  action  for  damages  even  though  he  assisted  in  the  negli- 
gent construction.  Kent  County  Commissioners  v.  God- 
win, 98  Md.  84,  56  Atl.  478. 

Sec.  600.    Individual  liability  of  nramcipal  oiEcern. 

No  actionable  fault  can  be  imputed  to  a  highway  officer 
who  places  on  the  surface  of  the  highway  earth  dug  from 
ditches  along  the  sides  thereof,  thus  raising  the  surface  of 
the  Way  several  inches  and  as  a  result  preventing  surface 
water  from  draining  from  one  man's  land  across  the  road 
onto*  another  man's  land,  such  repair  being  a  reasonable  re- 
pair.   Hart  V,  Sigman,  32  Ind.  App.  227,  69  N.  E.  Rep,  262. 


SURVEYS  AND  SURVEYORS 

See  Plats  and  Surveys. 


TAXES  AND  TAX  TITLES 

As  to  the  validity  of  special  assessments  on  real  estate, 
see  ante  §§  13-16. 

Sec.  601.  Obligation  to  pay  taxes — ^Who  should  pay— 
Penaltiefr—Interest — ^Recovery  against  true  owners  by  an- 
other paying  taxes. 

Who  bound  to  pay.  When  a  purchaser  at  a  tax  sale  was 
tiot  the  owner  or  in  possession  of  the  land  under  claim  of 
title,  he  is  under  no  obligation  to  pay  the  taxes,  and  may 
rely  upon  his  purchase.  Palmer  v.  Ozark  Land  Co.  (Ark. 
1905),  85  S.  W.  409.  Where  the  executor  of  a  person  who 
has  made  a  valid  and  complete  parol  gift  of  land,  the  donee 
being-  in  possession  and  paying  taxes  regularly  thereon,  also 
pays  taxes  under  the  mistaken  belief  that  the  land  still 
forms  part  of  testator's  estate,  such  payment  gives  him  no 
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right  to  the  enforcement  of  a  claim  against  the  property  of 
the  donee  for  the  money  thus  paid.  Walker  et.  al,  v.  Neil, 
117  Ga.  733»  45  S.  E.  387.  Under  Ky.  St.  1903,  §§  2990,  2996, 
allegations  in  a  pleading  that  A.  and  B.  are  joint  owners  of 
property  taxed,  are  controlled  by  the  exhibit  of  the  bills 
showing  that  A.  is  the  remainderman,  and  B.  the  holder  of 
the  present  estate.  Fenley  et.  al.  v.  City  of  Louisville  (Ky. 
1905),  84  S.  W.  582.  Where  a  city  had  sued  the  life  tenant 
alone  for  back  taxes  and  the  fee  simple  had  been  sold  on  a 
foreclosure  of  mortgage,  it  was  held  that  the  city  was  not 
entitled  to  recover  its  taxes  from  the  fund  paid  into  Court 
by  the  purchaser  at  the  foreclosure  sale,  because  no  interest 
of  the  remainderman  was  involved  in  the  suit  for  taxes. 
Rissberger  v.  Brown  (Ky.  1905),  85  S.  W.  731.  Under  the 
Statutes  of  Kentucky  it  is  the  duty  of  the  life  tenant  to  pay 
the  taxes  so  that  the  property  shall  pass  to  the  remainder- 
man free  of  all  charges.  A  provision  in  a  will  providing  for 
the  payment  of  "Debts"  by  the  personal  estate  was  held  to 
cover  unpaid  taxes  on  real  tseate.  Penn's  Exr.  v.  Penn*s 
Exr.  (Ky.  1905),  87  S.  W.  306. 

Section  4023,  Kentucky  Statutes,  which  provides  that 
as  between  the  equitable  and  legal  holder  of  title  the  equit- 
able title  shall  pay  the  taxes  construed,  and  it  was  held 
that  a  buyer  under  a  written  agreement  who  has  paid  one 
installment  and  given  notes  for  the  balance  of  the  pur- 
chase money,  being  the  equitable  owner,  must  pay  the 
taxes.  Hughes  v.  McCreary  (Ky.  1905),  86  S.  W.  522.  If 
a  contract  for  the  sale  of  land  provides  that  title  is  to  pass 
on  a  specified  date  and  the  possession  or  use  of  the  land  is 
not  surrendered  to  the  purchaser  before  that  date,  taxes  be- 
coming a  lien  before  the  conveyance  is  completed  are 
chargeable  to  the  former.  Mallory  v.  Gray  (la.  1905),  103 
N.  W.  Rep.  1015. 

Interest,  Tax  bills  against  a  street  railway  for  license 
tax  bear  'nterest  like  other  bills,  and  payments  thereon  will 
be  applied  as  on  the  date  of  such  payment,  principal  and  in- 
terest being  thus  extinguished.  City  of  Louisville  v.  Louis- 
ville City  .Ry.  (Ky.  1905),  84  S.  W.  535.  N.  J.  P.  L.  1895, 
p.  750,  fixing  the  interest  to  be  paid  upon  taxes,  construed. 
Singer  Mfg.  Co.  v.  Morrison,  70  N.  J.  L.  163,  56  Atl.  133. 
Where  an  assessment  for  taxes  has  the  force  and  effect  of  a 
judgment,    interest    on    the    amount    is    properly    included 
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therein  under  the  N/  C.  Statute.  City  of  Wilmington  v. 
McDonald  et.  al.,  133  N.  C.  548,  45  S.  E.  864. 

Penalties.  A  taxpayer  who  neglects  or  refuses  to  pay 
any  part  of  his  assessment  and  litigates  all  of  it,  is  bound  to 
pay  such  penalties  and  interest  as  are  fixed  by  law  upon 
such  parts  of  the  assessment  as  are  held  to  be  valid- 
Powers  V.  City  of  Detroit  (Mich.  1905),  102  N.  W.  Jlep.  288. 

Recovery  by  one  paying  taxes  against  true  owner.  If  the 
agent  of  a  landowner  forges  deeds  to  the  land  and  purports 
to  sell  it  to  a  person  who  accepts  the  forged  deeds  and  takes 
possession  in  good  faith,  such  person  may  recover  from  the 
true  owner  taxes  which  he  pays  in  the  belief  that  the  title 
is  good.  Govern  v.  Russ  (la.  1904),  100  N.  W.  Rep.  325. 
One  paying  taxes  assessed  on  the  land  of  another  in  the 
erroneous  belief  that  it  is  his  own,  cannot  recover  from  the 
owner  of  the  land  the  amount  so  paid,  or  acquire  any  lien 
on  the  land ;  neither  can  the  re-payment  of  the  amount  so 
paid  be  made  a  condition  precedent  to  a  decree  establishing 
the  title  of  the  true  owner  as  against  the  party  who  has  thus 
paid  taxes.  Bryant  v.  Nelson-Frey  Co.  (Minn.  1905),  102 
N.  W.  Rep.  859.  Under  Vermont  Statutes  368,  369,  478  and 
487,  mortgagees  who  have  obtained  a  decree  of  foreclosure 
are  not  justified  in  paying  taxes  assessed  on  the  mortgaged 
premises  before  the  equity  of  redemption  expires  and  after 
redemption  by  the  mortgagor  cannot  recover  from  him  the 
amount  so  paid.  Fulton  v.  Aldrich,  76  Vt.  310,  57  Atl.  Rep, 
108. 

Sec.  602.    Purposes  of  taxation. 

Special  taxes  to  pay  existing  liabilities  against  counties 
incurred  for  improvements  may  be  levied  by  County  Com- 
missioners. Ala.  Acts  1903,  No.  390.  Boards  of  super- 
visors of  counties  authorized  to  levy  taxes  to  pay  for  works 
built  by  them  to  lessen  the  damage  caused  by  flood  waters. 
Arizona  St.  1905,  c.  44,  Sees.  2  and  3. 

Hospital  Money  cannot  be  raised  by  taxation  for  a  hos- 
pital for  inebriates  which  has  been  declared  to  be  a  private 
purpose.     State  v.  Froelich  (Wis.  1903),  94  N.  W.  50. 

Levee.  Mississippi  Acts  1894,  c.  78,  and  the  Mississippi 
Constitution  238,  as  to  taxation  for  levee  purposes  con- 
strued. Board  of  Levee  Com'rs.  v.  Houston,  81  Miss.  619, 
33  South.  491. 
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Railroad.  It  is  no  defence  to  the  payment  of  taxes  levied 
for  the  building  of  a  railroad  which  has  been  finished  and 
used  for  the  benefit  of  the  taxpayers  that  the  work  was  so 
delayed  as  in  the  opinion  of  the  taxpayers  would  forfeit  the 
tax,  or  that  the  name  of  the  corporation  is  different  from 
that  given  in  the  petition  of  taxpayers  and  that  it  was  not 
legally  constituted.  James  v.  Arkansas  Southern  Ry.  Co., 
34  South.  337,  no  La.  145. 

Roads.  Taxes  are  permitted  to  be  levied  by  counties  to 
pay  for  roads  and  bridges  by  Ala.  Acts  1903,  No.  479,  Sec. 
7.  Act  May  5,  1893  (Kentucky  Statutes  of  1903,  Section 
4736),  with  regard  to  taxation  for  turnpike  roads  construed. 
Durrett  v.  Kenton  County  (Ky.  1905),  87  S.  W.  1070. 

Schools.  An  election  to  levy  and  collect  a  special  tax 
for  the  support  of  public  schools  in  the  various  counties  of 
the  state  is  provided  by  Ala,  Acts  1903,  No.  409.  Munici- 
pal corporations  are  authorized  to  levy  taxes  for  school 
purposes  by  Ala.  Acts  1903,  No.  539.  Ky.  Acts  1902,  p.  93, 
c.  48,  authorizing  the  voters  of  any  county  to  vote  a  school 
tax,  held  to  be  prospective  in  its  operation  and  not  to  repeal 
a  previous  ict  (2  Acts  1889-90,  p.  1545,  c.  1107),  authorizing 
a  special  county  to  levy  a  tax  for  school  purposes.  Kirk  v. 
Roberson  (Ky.  1903),  76  S.  W.  Rep.  183.  Ky.  St.  1903,  § 
4444,  providing  for  assessment  of  a  capitation  tax  upon  per- 
sons having  children  to  pay  for  fuel,  etc.,  needful  at  school, 
construed.  Burkhardt  v.  Trustees  of  Vine  Grove  Common 
Schoo'  Dist.  (Ky.  1904),  80  S.  W.  1128. 

Sec.  603.    General  statuted  in  regard  to  taxation. 

Alabama.  A  general  revision  of  the  laws  relating  to  tax- 
ation was  made  by  Ala.  Acts  1903,  No.  184,  amending  Sec. 
3907  of  the  Code.  Increased  assessments  in  cases  of  under- 
valuation and  franchise  taxes  on  foreign  corporations  are 
provided  by  Ala.  Acts  1903,  No.  368,  amending  Act  of  Mch. 

4,  1903. 

California.  Sections  3897  and  3898  of  the  Political  Code 
relating  to  the  disposition  of  lands  deeded  to  the  state  for 
non-payment  of  taxes,  are  amended  by  Cal,  St.  1905,  Ch.  36. 
Sections  773  and  871  of  an  Act  of  Mch.  13,  1883,  relating 
to  taxes  in  cities,  are  amended  by  Cal.  St.  1905,  Ch.  90.  An 
Act  of  Mch.  27,  1895,  providing  for  the  collection  of  taxes 
by  cities  and  towns,  is  amended  by  Cal.  St.  X905,  Ch.  358. 
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Certain  taxes  are  required  to  be  paid  the  state  treasurer  by 
Cal.  St.  1905,  Ch.  613. 

Colorado  Acts  1891,  p,  211,  §  6,  as  amended  by  Sess. 
Laws,  1897,  p.  159,  0.-52,  construed.  Mitchel  v.  Wheeler 
(Colo.  1904),  77  Pac.  361. 

Iowa.  §§1939  to  195 1  of  the  Code  construed  and  held 
invalid,  on  account  of  the  unconstitutionality  of  §  1946. 
Smith  V.  Peterson,  Treasurer,  123  la.  672,  99  N.  W.  552. 

Michigan.  Construing  Laws  1889,  P-  230,  No.  195  and 
Laws  1885,  P'  173,  No.  153,  which  are  general  tax  laws,  see 
Marding  v.  Auditor  General,  136  Mich.  358,  99  N.  W.  275. 
This  case  construes  Tax  Law,  §§  140  and  141  (Comp.  Laws,  § 
3959)*    Pike  v.  Richardson  et.  al.,  136  Mich.  414,  99  N.  W. 

398- 

Nevada.  The  tax  rate  for  counties  is  fixed  by  Nev.  Laws 
of  1903,  ch.  78.  The  tax  rate  of  towns  and  cities  is  limited 
by  Nev.  Laws  of  1903,  Ch.  123. 

New  Jersey.  Abatement  of  arrears  of  taxes  in  villages, 
townships,  and  boroughs  is  provided  for  by  N.  J.  Laws  of 
1903,  Ch.  160. 

Oregon.  Sec.  3133  of  B.  &  C.'s  Annotated  Codes  & 
Statutes,  relating  to  the  sales,  by  counties,  of  lands  bid  in  at 
tax  sales,  is  amended  by  Ore.  Laws  of  1905,  Ch.  145. 

Utah.  Sec.  2655,  Rev.  St.,  1898,  prescribing  the  manner 
in  which  counties  may  dispose  of  real  estate  taken  for  non- 
payment of  taxes,  is  amended  by  Utah  Laws  of  1905,  Ch. 

76. 

Wisconsin.  Sec.  4  of  Ch.  43,  Laws  of  190T,,  relative  to 
drainage  assessments  against  towns,  is  amended  by  Wis. 
Laws  of  1903,  Ch.  192.  Sec.  i2ioe  of  the  Statutes  of  1898, 
relating  to  the  recovery  of  damages  for  failure  to  make  a 
proper  assessment  of  benefits  and  damages,  is  amended  by 
Wis,  Laws  of  1903,  Ch.  354. 

Sec.  604.    What  is  real  estate  for  purpose  of  taxation. 

For  further  cases  on  distinction  between  real  and  personal 
property  see  ante  §§  227-231. 

Safe  deposit  vaults  erected  by  a  Safe  Deposit  Company 
in  a  building  owned  by  another  party  in  such  manner  as  to 
become  real  estate,  constitute  an  interest  in  real  estate 
which  is  taxable  to  the  company.  People  v.  Wells,  181  N. 
Y.  245,  73  N.  E.  Rep.  961.    Although  the  division  between 
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real  and  personal  propety  for  the  purpose  of  taxation  is 
usually  made  on  common  law  lines  still  the  legislature  may 
adopt  another  classification  as  by  providing  that  all  property 
within  the  right  of  way  of  a  railroad  shall  be  classed  as  per- 
sonal property.  Missouri,  K.  &  T.  Railway  Co.  v.  Miami 
County  Comissioners,  67  Kan.  434,  73  Pac.  103.  Del.  Act 
May  20,  1898  (21  Del.  Laws,  pp.  244,  245,  c.  106),  making 
a  classification  of  real  estate  in  the  city  of  Wilmington  for 
purposes  of  taxation,  construed.  Monaghan  v.  Lewis,  4 
Pennewill,  Del.  364,  59  Atl.  948.  Under  the  La.  Revenue 
Law  of  1898  (Acts  1898,  p.  347,  No.  170),  which  includes 
within  the  term  property,  charters  and  franchises,  the  priv- 
ilege of  building  a  market  and  operating  it  for  25  years,  the 
ground  and  house  to  be  conveyed  to  the  city  at  the  begin- 
ning of  the  term,  and  the  city  to  have  full  rights  of  owner- 
ship at  the  end  of  the  term,  is  taxable.  Maestri  v.  Board  of 
Assessors,  no  La.  517,  34  South.  658. 

Ala.  Code  1896,  §  391 1,  subd.  i,  providing  for  the  taxa- 
tion of  special  interests  in  land  construed  and  held  that  a 
turpentine  lease  giving  a  right  to  enter  land  and  box  trees 
a^d  remove  crude  turpentine  therefrom  was  not  such  an  in- 
terest in  land.  Ashe  Carson  Co.  v.  State,  138  Ala.  108,  35 
South.  38. 

Sec.  605.  Collateral  inheritance  tax — Statutes  amended 
and  construed. 

Statutes  amended.  Gifts,  legacies  and  inheritances  are 
taxed  by  Ore.  Laws  of  1903,  p.  49.  Sec.  i  of  the  act  taxing 
inheritances,  approved  Feb.  16,  1903,  is  amended  by  Ore. 
Laws  of  1905,  Ch.  178.  A  tax  is  imposed  upon  collateral 
inheritances  by  Vt.  Acts  of  1904,  No.  30.  Ch.  33  of  the 
Code,  relating  to  taxes  on  collateral  inheritances,  is  enacted 
by  W.  Va.  Acts  of  1904,  Ch.  6.  Taxes  on  inheritances, 
gifts,  etc.,  are  imposed  by  Wis.  Laws  of  1903,  Ch.  44.  Sees. 
I  and  4  of  Ch.  44,  Laws  of  1903,  relative  to  inheritance  tax, 
are  amended  by  Wis.  Laws  of  1905,  Ch.  96.  The  taxation 
of  inheritances  is  provided  for  by  Wy.  Laws  of  1903,  Ch. 
80. 

Statutes  construed.  Under  California  St.  1893,  p.  193,  c. 
168,  and  Civ.  Code,  §§  227,  228,  the  children  of  adopted 
children  are  exempt  from  the  collateral  inheritance  tax.  In 
re  Winchester's  Estate,   140  Cal.  468,  74  P.   10.    Under 
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Kurd's  Rev.  St.  1901,  c.  120,  §  366,  imposing  a  tax  on  the 
transfer  of  property  by  will  on  a  person,  any  person  who 
"shall  become  beneficially  entitled  in  possession  or  expecta- 
tion to  any  property  or  income  thereof,  an  estate  to  vest  at  some 
future  time  cannot  be  taxed  before  it  vests,  nor  can  a  vested 
estate  subject  to  an  estate  for  years  and  subject  to  defeasance 
be  taxed  until  it  becomes  indefeasible.  People  v.  McCor- 
mick,  208  111.  437,  70  N.  E.  Rep.  350.  111.  Act,  June  15, 
1895,  (3  Starr  &  C.  Ann.  St.  1896,  p.  3528,  c.  120,  par.  316) 
§  I,  providing  for  an  inheritance  tax  on  all  property,  does 
not  apply  to  land  located  in  other  states.  Council  v.  Crosby, 
210  111.  380,  71  N.  E.  Rep.  350.  The  Iowa  collateral  inherit- 
ance tax  law,  Ch.  28,  p.  35,  Acts  26th  Gen.  Assem.,  has  no 
retroactive  force  and  does  not  apply  to  the  estates  of  per- 
sons who  died  before  the  law  took  effect.  Gilberson  v.  Bal- 
lard (la.  1904),  loi  N.  W.  Rep.  108.  Where  a  devise  is 
made  of  property  in  trust  for  a  child  for  life  and  on  her 
death  as  she  may  appoint,  and  she  makes  an  appointment, 
if  at  the  time  of  the  original  devise  there  was  no  transfer 
tax,  the  appointment  by  the  devisee  after  a  transfer  tax  has 
been  passed,  will  not  make  the  property  subject  to  be  taxed 
thereunder.  In  re  Lansing's  Estate,  182  N.  Y.  238,  74  N. 
E.  Rep.  882.  Ohio  Rev.  St.,  §  2731-1  as  to  collateral  inherit- 
ance tax,  construed  and  applied — a  foreign  charitable  cor- 
poration although  doing  some  charity  work  in  Ohio,  is  not 
within  the  exemption  from  the  tax.  Humphreys  v.  State, 
70  Ohio  57,  70  N.  E.  Rep.  957.  Shannon's  Code,  §§  724, 
725,  as  to  assessment  of  collateral  inheritance  tax,  con- 
strued. Memphis  Trust  Co.  v.  Speed,  (Tenn.  1905),  88  S. 
W.  321.  The  Vt.  collateral  inheritance  tax  law  (Acts  1896, 
p.  38,  No.  46),  does  not  impose  a  tax  on  debts  due  an  estate 
by  non-residents.  le  re  Joyslin's  Estate,  76  Vt.  88,  56 
Atl.  281. 

Sec.  606.  Collateral  inheritance  tax — Constitutionality 
of  statutes. 

Calif.  St.  1889,  p.  loi,  c.  85,  amendment  to  the  collateral 
inheritance  tax  law  is  constitutional.  In  re  Campbell's  Est. 
141  Calif.  72,  yy  P.  674.  Colorado  Sess.  Laws  1902,  c.  3,  the 
inheritance  tax  law  construed,  and  declared  constitutional, 
in  re  Magnes  Est.  (Col.  1904),  77  P.  853.  Conn.  Gen. 
Stat.  1902,  §§  2367-2377,  providing  for  lineal  and  collateral 
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inheritance  tax  is  constitutional.  Appeal  of  Nettletbn,  76 
Conn.  23s,  56  Atl.  565,  Minnesota  Laws  1902,  c  3,  p.  43, 
relating  to  the  taxation  of  inheritances,  is  unconstitutional, 
for  the  reason  that  it  purports  to  make  the  rate  of  taxation 
10  per  cent,  or  double  the  constitutional  limitation  in  the 
case  of  collateral  heirs  and  other  parties.  State  ex  rel.  Rus- 
sell V.  Harvey,  90  Min.  180,  95  N.  W.  764.  Ohio  River  St. 
1892,  §  2823,  giving  authority  to  the  county  commissioners  to 
levy  a  county  tax  on  a  certain  named  county,  is  unconstitu- 
tional because  it  does  not  have  a  uniform  application 
throughout  the  state.  Pump  v.  Lucas  County  Com'rs.,  69 
Ohio  448,  69  N.  E.  Rep.  666.  Uah  Laws  1901,  Ch.  62; 
imposing  tax  on  certain  legacies  in  excess  of  $10,000,  is  con- 
strued and  held  to  be  constitutional  in  Dixon  v.  Ricketts,  26 
Utah  215,  72  Pac.  947. 

Sec.  607.  Exemption  from  taxation — General  Statutes 
amended  and  construed. 

Sec.  1401,  Rev.  St.,  exempting  certain  property  from 
taxation,  is  amended  by  Idaho  Laws  of  1903,  p.  73.  Sec.  4 
of  Art.  81  of  the  Code  of  Public  General  Laws,  as  repealed 
and  re-enacted  by  Ch.  120  of  the  Acts  of  1896,  designating 
the  exemptions  from  taxation,  is  amended  by  Md.  Laws  of 
1904,  Ch.  460.  Exemptions  from  taxation  are  enumerated 
in  Neb.  Laws  of  1903,  Ch.  73,  Sec.  13.  Sec.  3039  of  B.  & 
C.'s  Annotated  Codes  and  Statutes,  exempting  certain 
property  from  taxation,  is  amended  by  Ore.  Laws  of  1903, 
p.  216.  Sec.  I  of  an  act  relating  to  revenue  and  taxation, 
passed  Mch.  13,  1901,  prescribing  what  property  shall  be 
exempt  from  taxation,  is  amended  by  Wash.  Laws  of  1903, 
Ch.  178.  Sec.  1038-2  of  the  statutes  of  1898,  relating  to 
property  exempt  from  taxation,  is  amended  by  Wis.  Laws 
of  1903,  Ch.  91. 

Mortgages  on  property  exempted  from  taxation  by  the 
act  of  Apl.  8,  1903,  are  exempted  by  N.  J.  Laws  of  1905,  Ch. 
161. 

Widows.  Sec.  i,  ch.  95,  Laws  of  1901,  prescribing  ex- 
emptions from  taxation,  is  so  amended  as  to  cover  widows, 
by  J.  M.  Laws  of  1905,  Ch.  27. 

Sec.  608.     Exemption  from  taxation-^Propeily  used 

exclusively  for  schools. 

Missouri  Constitution,  Section  6,  Article  io,  and  Section 
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7504,  Revised  Statutes  1889,  with  regard  to  exemption  of  land 
'*used  exclusively  for  schools''  from  taxation  was  construed 
and  held  not  to  apply  to  a  lot  of  land  leased  by  the  owner  at 
an  annual  rent  to  a  public  school  board.  State  v.  Macgum, 
187  Mo.  238,  86  S.  W.  139. 

Sec.  609.  Exemption  from  taxation — ^Property  of  edu- 
cational institution. 

Under  Del.  Const.  1897,  Art.  8,  §  i,  providing  for  ex- 
emption from  taxation  of  schools  furnishing  free  tuition,  a 
residence  for  teachers,  a  dormitory,  play  ground  and  a  farm 
upon  which  agriculture  is  taught  are  all  exempt  although  main- 
tained by  a  religious  association.  Rettew  v.  St.  Patrick's 
Roman  Catholic  Church,  4  Del.  593,  58  Atl.  828.  The  real 
estate  owned  by  private  parties  for  use  as  a  private  school  for 
private  gain  is  not  exempted  from  taxation  as  educational 
property  under  Code  Iowa,  §  1304.  In  re  Dille  119  Iowa  575, 
93  N.  W.  571.  Under  Pol.  Code  1895,  §  762,  the  property  of 
an  educational  institution  is  properly  exempted  from  taxation 
though  such  institution  charge  tutition  fees  to  its  students — 
such  fees  being  used  solely  in  maintaining  the  institution  and 
repairing  its  buildings,  and  being  a  payment  for  instruction, 
not  in  the  nature  of  rent.  Linton,  Tax  Collector,  et.  al.  v. 
Lucy  Cobb  Institute,  117  Ga.  678,  45  S.  E.  53.  An  institu- 
tion devoted  to  the  cultivation  and  development  of  one's 
physical  faculties  may  be  an  institution  of  education  within 
Ky.  Const.,  §  170,  exempting  such  institutions  from  taxation. 
German  Gymnastic  Ass'n.  of  Louisville  v.  City  of  Louisville 
(Ky,  1904),  80  S.  W.  201.  It  was  held  that  the  Louisville 
College  of  Pharmacy,  the  charter  of  which  provides  that  in 
case  of  dissolution  the  property  shall  "be  paid  into  the  treasury 
of  the  State  of  Kentucky,  was  exempt  from  taxation  under 
Kentucky  Costitution,  Section  170,  although  certain  of  the 
property  was  leased  at  a  small  rental  the  entire  income  being 
used  for  educational  purposes.  (Nunn,  Hobson  and  Burnany, 
J.,  dissenting).  Louisville  College  of  Pharmacy  v.  City  of 
Louisville  (Ky.  1904),  82  S.  W.  610.  Under  Mass.  Rev.  Laws, 
c.  12,  §  5,  cl.  3,  providing  for  the  exemption  from  taxation  of 
the  real  estate  of  literary  institutions,  a  boys'  academy  owning 
land  and  using  the  same  for  recreation  and  playgrounds  for 
the  boys  and  having  thereon  the  head  master's  house,  is  ex- 
cused from  paying  taxes  thereon.     Emerson  v.  Trustees  of 
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Nulton  Academy,  185  Mass.  414,  70  N.  E.  Rep.  442.  Where 
an  educational  institution  has  property  invested  in  mortgages 
the  income  from  which  is  devoted  to  its  maintenance  the  prop- 
erty is  exempt  from  taxation.  State  v.  Bishop  Seabury  Mis- 
sion, 90  Minn.  92,  95  N.  W.  882.  Where  land  left  by  will  to 
an  educational  corporation  is  charged  with  an  annuity  which  is 
in  fact  paid  from  the  personal  property  only,  such  land  is 
exempt  from  taxation  under  the  corporate  charter.  State  v. 
Board  of  Trustees  of  Westminster  College,  175  Mo.  52,  74  S. 
W.  990.  A  society  to  collect  and  preserve  historical  and  cur- 
rent accounts,  etc.,  of  Vineland  has  neither  an  educational 
character  nor  is  it  devoted  to  a  public  use  necessarily  for  there 
is  no  obligation  to  remain  open  to  the  public.  Vineland  His- 
torical &  Antiquarian  Society  In  re,  66  N.  J.  Eq.  291,  56  Atl. 
1039.  Sec.  4  of  ch.  908  of  the  laws  of  1896,  as  amended,  is 
further  amended  so  as  to  exempt  from  taxation  property  of 
certain  pharmaceutical  societies  by  N.  Y.  Laws  of  1905,  ch. 
446.  Law  libraries  are  exempted  from  taxation  by  Sec.  2679 
O.  Rev.  St.,  as  amended  by  Acts  of  1904,  p.  73.  Certain 
libraries,  museums  and  art  galleries  are  exempted  from  tax- 
ation by  Pa.  Laws  of  1905,  No.  170. 

Sec.  610.  Exemption  from  taxation — ^Public  land  and 
public  property — ^Property  of  municipal  officers. 

In  Kansas  a  waterworks  plant  owned  and  carried  on  by  a 
city  is  exempt  from  taxation,  and  the  fact  that  in  carrying  it 
on  the  city  furnishes  water  to  the  citizens  and  consumers  for 
rental  charges  does  not  make  it  a  business  enterprise.  Board 
of  County  Commissioners  v.  City  of  Wellington,  66  Kan.  590, 
72  Pac.  216.  Kentucky  Constitution,  Section  170,  "authorizing 
the  legislature  to  exempt  'public  property  used  for  public  pur- 
poses from  taxation"  construed  and  it  was  held  that  thereun- 
der bonds  of  a  private  gas  company  which  lighted  the  city  of 
Frankfort  held  by  the  city  and  given  to  it  as  part  of  the  pur- 
chase price  of  the  city's  own  electric  light  plant  were  not  ex- 
empt from  taxation.  "Property  owned  by  a  city,  necessary 
to  the  exercise  of  those  duties  which  are  strictly  governmental, 
is  exempt  from  taxation,  but  not  so  of  that  property  which 
is  held  and  used  by  the  municipality  for  the  comfort  and  con- 
venience of  its  citizens  individually  or  collectively,  for  money- 
making  purposes  merely."  Board  of  Councilmen  of  City  of 
Frankfort  v.  Commonwealth  (Ky.  1904),    82    S.    W.    1008. 
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Under  Mass.  Rev.  Laws,  c.  12,  §  5,  subd.  2,  providing  "the 
property  of  the  commonwealth  except  real  estate  of  which  the 
commonwealth  is  in  possession  under  a  mortgage  for  condition 
broken"  shall  be  exempt  from  taxation,  land  held  under  a  bond 
for  a  deed  from  the  commonwealth,  on  which  the  purchaser  had 
erected  buildings  and  was  carrying  on  a  trade,  is  property  of 
the  commonwealth  and  free  from  taxation.  The  exemption 
does  not  apply  to  property  held  by  the  commonwealth  for  gov- 
ernmental purposes  only.  Corcoran  v.  City  of  Boston,  185 
Mass.  325,  70  N.  E.  Rep.  197.  Under  Vt.  S.  362,  a  water 
system  used  by  a  municipality  for  fire  protection  is  exempt 
from  taxation.  Styles  v.  Village  of  Newport,  76  Vt.  154,  56 
Atl.  662. 

Ch.  6,  Sec.  6,  par.  i,  of  the  Rev.  St.,  exempting  property 
of  the  U.  S.  from  taxation  is  amended  so  as  to  include  prop- 
erty of  municipal  corporations,  appropriated  to  public  use  by 
!Me.  Acts  of  1903,  ch.  46.  Sec.  i  of  an  Act  passed  Mch.  27, 
1888,  exempting  pre-historic  parks  and  historic  grounds  from 
taxation  is  amended  by  O.  Acts  of  1904,  pt  49.  Ch.  415,  Sec. 
I,  Laws  of  1901,  relating  to  the  exemption  of  park  lands  from 
taxation,  is  amended  by  Wis.  Laws  of  1903,  ch.  71. 

Entire  town  exempted,  A  town  charter  which  exempted 
the  town  and  all  taxable  persons  and  property  from  payment 
of  any  poor  rates,  road,  school,  or  other  tax  to  or  by  the 
county  was  held  to  be  void  as  abrogating  the  Virginia  Consti- 
tution of  1869,  Art.  10,  §  I,  providing  that  taxation  shall  be 
equal  and  uniform.    Day  v.  Roberts,  loi  Va.  248,  43  S.  E.  362. 

Firemen.  N.  J.  Act  April  14,  1846  (P.  L.  1888)  p.  479, 
Gen.  St.,  p.  3313,  §  I,  is  unconstitutional  and  void  in  so  far  as 
it  provides  that  the  property  of  firemen  up  to  $500  in  value  shall 
be  exempt  from  taxation.  Tippett  v.  McGrath,  70  N.  J.  L. 
no,  56  Atl.  134. 

Sec.  611.  Exemption  from  taxation — Property  subject 
to  a  quasi — public  interest 

Agricultural  land.  The  property  of  a  business  corpora- 
tion organized  for  private  gain  and  also  for  the  encourage- 
ment of  agriculture  and  horticulture  is  not  exempt  from  tax- 
ation under  the  Missouri  Constitution,  Art.  10,  §  6,  and  Rev. 
St.  18.89,  §  7505*  providing  that  property  used  exclusively  for 
agricultural  and  horticultural  societies  be  exempt.  The  Missouri 
•Constitution,  Art.  10,  §  6,  and  Rev.  St.  1889,  §  7505,  exempting 
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from  taxation  for  state,  county,  city  or  other  municipal  pur- 
poses property  used  exclusively  for  agricultural  and  horticul* 
tural  societies  do  not  exempt  from  liability  for  benefits  for 
park  and  street  improvements,  Kansas  City  Exposition  Driv- 
ing Park  v.  Kansas  City,  174  Mo.  425,  74  S.  W.  979. 

Factories,  Cotton  mills  costing  not  less  than  $50,000 
are  exempted  for  a  term  of  years  fro  mtaxation  by  Ala.  Acts 
1903*  No.  544,  Arizona  St.  1903,  c.  32,  provides  that  beet 
sugar  factories  and  refineries  shall  be  exempt  from  taxation. 

Irrigation.  Arizona  St.  1903,  c.  83,  provides  that  all  per- 
sons who  did  in  good  faith  commence  to  construct  irrigation 
works  under  the  provisions  of  a  statute  approved  March  3,. 
1899,  exempting  such  works  from  taxation  for  fifteen  years 
are  exempt  from  taxation  as  provided  by  the  statute  of  1899, 
notwithstanding  its  repeal  by  Rev.  Sts.  1901. 

Railroads.  Mich.  Comp.  Laws  1897,  §  6277,  construed 
and  applied — taxation  by  municipalities  of  real  estate  belong- 
ing to  railroad  companies  and  not  actually  occupied  for  rail- 
road purposes  or  necessary  therefor.  Grand  Rapids  &  I.  Ry. 
Co.  V.  City  of  Grand  Rapids  (Mich.  1904),  100  N.  W.  Rep. 
1012.  Under  an  act  subjecting  to  taxation  the  officers,  depots, 
car  houses  and  other  real  property  of  railway  corporations, 
the  superstructure  of  the  road  and  water  stations  alone  ex- 
cepted, a  power  house  for  the  manufacture  of  electricity  for 
street  railways  is  essential  to  the  franchise  of  the  company  and 
therefore  exempt  from  taxation.  City  of  Philadalphia  v.  Elec- 
tric Traction  Co.,  208  Pa.  157,  57  Atl.  Rep.  354. 

Telegraph  company.  Nebraska  Revenue  Law  (Sec 
10,477,  Cobbey's  Ann.  St.,  1903)  construed  and  applied  as  re- 
gards the  franchise  of  a  telegraph  company  incorporated  in  an- 
other state  and  held  constitutional  as  so  applieA  Act  Cong. 
July  24,  1866  (14  St.  221,  c.  230)  does  not  exempt  from  tax- 
ation by  the  states  the  right  of  telegraph  companies  to  do 
business  over  the  post  roads  within  each  state.  Western  Union 
Telegraph  Co.  v.  City  of  Omaha  (Neb.  1905),  103  N.  W. 
Rep.  84. 

Waste  land  is  exempted  from  taxation  by  Vt  Acts  of 
1904,  No.  17. 

Water  works.  AW  works  for  storage  of  water  for  the 
generation  and  transmission  of  electric  power  are  exempt 
from  taxation  under  Arizona  St.  1903,  c.  27. 
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Sec  612.  Exemption  from  taxation — ^Property  of  char- 
itable, religious  and  cemetery  institutions — Monuments* 

Charitable.  Under  Cons,  of  Ky.,  §  170,  exempting  from 
taxation  places  used  for  religious  worship  and  for  purposes 
of  purely  pubHc  charity,  the  buildings  of  the  Young  Men's 
Christian  Association,  if  used  for  religious  services,  are  ex- 
empt on  tliat  ground,  and  if  used  for  the  general  purposes  of 
the  organization  are  exempt  because  used  for  public  charity. 
Commonwealth  v.  Young  Men's  Christian  Ass'n.,  116  Ky, 
71 T,  76  S.  W.  Rep.  522.  Where  a  will  provided  for  a  "trust 
fund"  to  extend  for  five  years  during  which  time  the  trustees 
were  to  dispose  of  all  the  feal  estate  and  then  at  the  termina- 
tion of  the  trust  pay  the  proceeds  over  to  the  "Louisville  Bap- 
tist Orphan's  Home,"  a  pubUc  charity,  it  was  held  that  the 
real  estate  in  the  meantime  was  exempt  from  taxation  Sec- 
tion 4023,  Kentucky  Statute  1903,  which  provides  that  as 
between  the  parties  it  is  the  duty  of  the  equitable  owner  to  list 
property  for  taxation  shows  that  the  character  of  the  equitable 
not  the  legal  owner  determines,  the  question.  Norton's  Exrs. 
v.  City  of  Louisville  (Ky.  1904),  In  accordance  with  Section 
170  of  the  Kentucky  Constitution  it  was  held  that  property 
used  as  an  infirmary  in  conjunction  with  a  hospital  was  not 
exempt  from  taxation,  because  "whatever  gain  may  result 
from  the  operation  of  the  medical  school  goes  to  the  owners 
of  the  property."  Nathen  v.  City  of  Louisville  (Ky.  1905), 
85  S.  W.  1195.  It  was  held  that  the  Louisiana  Constitution 
of  1879  repealed  all  exemption  from  taxation  of  property 
owned  by  a  charitable  institution  and  leased  out  for  revenue 
unless  the  exemption  was  contained  in  the  original  charter  or 
as  amended  prior  to  1879.  Female  Orphan  Soc.  v.  Board  of 
Assessors,  109  La.  537,  33  So.  592.  It  was  held  that  an  ex- 
emption from  taxation  granted  in  1853  under  the  Louisiana 
Constitution  of  1845  ^^^  valid  though  contained  in  an  act 
entitled  to  incorporate  an  asylum.  Article  127  of  that  Consti- 
tution was  also  construed  and  it  was  held  that  if  the  Legisla- 
ture taxed  at  all  it  must  tax  equally  or  in  uniform  ratio  ac- 
cording to  an  assessment  legally  made  upon  all  property  of 
the  same  description  upon  which  a  tax  is  levied.  St.  Anna's 
Asylum  v.  Parker,  109  La.  592,  33  So.  613.  Under  Me.  Rev. 
St.,  c.  9,  §  6,  providing  for  the  exemption  from  taxation  of 
land  used  and  occupied  by  charitable  institutions,  the  occupa- 
tion need  not  be  exclusive,  and  land  may  be  rented  to  others 
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if  not  interfering  with  the  use  of  the  owners.  Curtis  v.  Andros- 
cc^gin  Lodge.  No.  24,  I.  O.  O.  F.,  99  Me.  356,  59  Atl.  518. 
Mass.  St.  1889,  p.  121 1,  c.  465  (Rev.  Laws,  c.  12,  §  5,  c.  3) 
providing  for  the  exemption  from  taxation  of  charitable,  etc., 
institutions;  Mass.  Pub.  St.  c.  11,  §  5,  ch.  9  (Rev.  Laws,  c.  12, 
S  5»  cl.  7,  providing  for  the  exemption  of  rehgious  societies, 
construed  and  interpreted  in  relation  to  the  succession  tax  St. 
*  1891,  p.  1028,  c.  425,  §  I.  First  Universalist  Soc.  in  Salem  v. 
Bradford,  185  Mass.  316,  70  N.  E.  Rep,  204.  Property  of  a 
corporation  organized  "to  provide  a  home  for  working  girls 
at  moderate  cost,"  which  corporation  has  no  capital  stock  and 
none  of  the  income  or  profits  of  its  business  is  or  can  be  divided 
among  its  members,  or  is  used  or  appropriated  for  other  ^than 
literary,  educational,  benevolent,  charitable,  scientific,  or  re- 
ligious purposes,  the  occupation  of  which  property  is  that  of 
the  corporation  itself  and  not  of  those  to  whom  it  affords  a 
home,  and  which  property  is  used  for  the  exact  purpose  for 
whicli  the  corporation  was  organized  rather  than  for  the  pri- 
yate  purposes  of  the  inmates  of  the  home,  such  property  is 
exempt  from  taxatfon  under  Mass.  Rev.  Laws,  c.  12,  §  5,  cl. 
3,  exempting  the  property  of  literary,  benevolent,  charitable, 
and  scientific  institutions.  Franklin  Square  House  v.  City  of 
Boston,  188  Mass.  409,  74  N.  E.  Rep.  675.  For  a  consideration 
©f  the  right  of  a  sanitarium  association  to  claim  exemption 
.  from  taxation  as  a  "hospital  or  charitable  asylum,"  within  the 
meaning  of  Mich.  Cpmp.  Laws,  1897,  §§  8288-8294,  see  Michi- 
gan Sanitarium  &  Benevolent  Ass'n.  v.  City  of  Battle  Creek 
(Mich.  1904),  loi  N.  W.  Rep.  855.  Where  water  owing  to 
freshets  leaves  its  channel  and  flows  over  lowlands  again  re- 
turning to  its  channel  further  down  stream  it  is  to  be  re- 
garded as  still  part  of  the  stream  and  not  as  surface  water  and 
a  railroad  is  not  entitled  to  build  an  embankment  cutting  off 
such  flow.  Fordham  v.  Northern  Pac.  Ry.  Co.,  30  Mont.  421, 
76  P.  1040.  A  local  lodge  of  Elks,  which  maintains  a  club- 
house for  the  entertainment  and  refreshment  of  its  members 
and  charging  a  fixed  scale  of  prices  for  buffet  service,  etc.,  as 
well  as  annual  dues,  cannot  claim  exemption  of  such  club- 
house from  taxation,  under  §  1038,  Wis.  Rev.  St.  1898,  as 
such  a  clubhouse  is  "used  for  pecuniary  profit"  within  the 
meaning  of  the  statute,  and  the  mainenance  of  the  clubhouse 
is  not  a  "benevolent  purpose."    Trustees  of  Lodge  No.  259, 
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B.  p.  O.  E.,  V.  City  of  Green  Bay,  122  Wis.  452,  100  N.  W. 
Rep.  857. 

Statutes.  Charitable  institutions  of  various  kinds  are 
made  exempt  from  taxation  under  Arizona  St.  1903,  c.  42. 
Lands  of  corporations  formed  for  the  benefit  of  reformed 
women  and  incurables  are  exempted  from  taxation  by  Del. 
Laws  of  1903,  chs.  368  and  369.  Lands  and  tenements,  not 
exceeding  in  value  the  sum  of  $25,000,  belonging  to  the  Young 
Women's  Christian  Association  or  used  as  Day  Nurseries  for 
babies  are  exempted  from  taxation  by  Del.  Laws  of  1904-5, 
ch.  46,  47,  159  and  160.  The  property  of  fraternal  beneficiary 
associations  is  exempted  from  taxation  by  Minn.  Gen.  Laws 
of  1903,  chs.  276  and  296.  Sec.  4-7  of  ch.  908,  of  the  laws  of 
1896,  as  amended,  exempting  charitable  and  other  corpora- 
tions from  taxation,  is  further  amended  by  N.  Y.  Laws  of 
1903,  ch.  204.  The  property  of  charitable  institutions  is  ex- 
empted fro  mtaxation  by  Tex.  Laws  of  1905,  ch.  127. 

Religious  purpose.  Under  Const.  §  170,  a  portion  of  a 
lot  upon  which  a  church  is  built  but  which  is  practically  un- 
occupied, but  appurtenant  to  the  church  and  used  by  the  con- 
gregation is  exempt  from  taxation.  Under  Ky.  i  Acts  1885-86, 
p.  142,  c.  1233,  §  9,  property  leased  to  and  occupied  by  a 
church  without  charging  rent  therefor  is  exempt  from  tax- 
ation. City  of  Louisville  v.  Werne  (Ky.  1904),  80  S.  W.  224. 
Real  estate  Used  solely  for  religious  worship  is  exempted  from 
taxation  by  Cal.  St.  1903,  ch.  18.  Sec.  364  of  the  Statutes,  re- 
lating to  the  exemption  of  church  property  from  taxation,  is 
amended  by  Vt.  Laws  of  1904,  No.  25. 

Cemetery.  The  property  of  cemetery  associations,  or- 
ganized under  111.  Laws  of  1903,  p.  90,  is  exempted,  by  the 
came  act,  from  taxation.  See  also  111.  Laws  1895,  p.  84.  The 
property  of  cemetery  corporations,  not  organized  for  profit,  is 
exempted  from  taxation  by  Ind.  Laws  of  1905,  ch.  no.  A  tract 
of  land  purchased  by  a  cemetery  association  is  exempt  from 
taxation,  when  its  acquisition  is  necessary  for  use  in  the  near 
future  as  a  burial  place  for  the  dead,  and  the  association  in- 
tends to  divide  it  into  lots  and  place  it  on  the  market  as  soon 
as  adjoining  land  has  been  acquired  by  condemnation  proceed- 
ings now  pending.  State  v.  Lakewood  Cemetery  Ass'n.,  93 
Minn.  191,  loi  N.  W.  Rep.  161,  Land  belonging  to  a  cemetery 
association  and  not  ordinarily  taxable  is  not  taken  out  of  the 
exemption  by  the  fact  that  a  small  part  is  used  for  a  green- 
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house  for  the  purpose  bf  growing  flowers  and  plants  to  be 
used  in  beautifying  the  grounds.  State  v.  Lakewood  Cemetery 
Ass'n.,  93  Minn.  191,  loi  N.  W.  Rep.  161. 

Monuments.  Sec.  2732  of  the  Rev.  St.  is  supplemented 
by  Sec.  2732a,  exempting  monuments  to  distinguished  deceased 
persons  and  the  land  on  which  they  stand  from  taxation.  O. 
Acts  of  1904,  p.  115. 

Sec.  613.  Assessment  of  taxes  in  general — ^Validity  of 
levy — Inunction  against 

An  assessment  is  an  official  listing  of  persons  and  property, 
with  an  estimate  of  the  value  of  the  property  of  each  for  pur- 
poses of  taxation.  Hacker  v.  Home  (Neb.  1904),  loi  N.  W. 
Rep.  255. 

Where  by  a  constitutional  amendment  a  city  and  adjoin- 
ing municipalities  are  consolidated,  a  levy  of  taxes  by  a  mu- 
nicipality before  the  consolidation  was  final  for  that  year  and 
the  consolidated  municipality  had  no  authority  to  make  further 
levy  on  property  included  therein.  Boston  &  C.  Smelting  Co. 
V.  Elder  (Colo.  1904),  77  Pac.  258.  Acts  1903,  p.  489,  amend- 
ing charter  of  Town  of  Chipley,  and  providing  for  levying  of 
school  tax,  held  void  as  repugnant  to  Const.  1877,  Art.  8,  § 
4  (Civ.  Code  1895,  §  5909)  in  not  providing  for  the  submis- 
sion of  the  question  of  the  levy  of  the  tax  to  the  qualified 
voters.    Town  of  Chipley  v.  Layfield  et.  al.  (Ga.  1904),  47  S. 

E.  539.  In  Michigan,  a  township  board  has  power  to  lay  a 
tax  for  a  highway  fund  only  after  the  highway  fund  has  in 
some  way  been  brought  to  the  attention  of  the  electors  of  the 
township  and  they  have  neglected  or  refused  to  provide  for  it. 

F.  &  F.  Lumber  Co.,  L'd.,  v.  Thompson  Township  (Mich. 
1905),  103  N.  W.  Rep.  188. 

If  there  is  a  valid  existing  assessment  under  a  legislative 
act  a  subsequent  unconstitutional  act  does  not  work  a  legis- 
lative abandonment  of  the  assessment.  Butts  v.  Ricks,  34  So. 
354,  82  Miss.  533. 

Date.  Under  Sections  3535  and  3533,  Kentucky  Statutes 
1903,  which  provide  that  property  shall  be  valued  for  tax- 
ation "as  of  the  first  day  of  April"  in  each  year,  it  was  held 
that  property  annexed  to  a  city  in  May  could  not  be  taxed  for 
the  current  year.  City  of  Latonia  v.  Meyer  (Ky.  1905),  86 
S.  W.  687. 

Estoppel.     The  owner  of  land  against  which  an  assess- 
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ment  has  been  declared  by  virtue  of,  legislation  passed  at  the 
instigation  of  his  grantor,  takes  the  land  subject  to  its  burdens 
and  is  estopped  to  deny  the  validity  of  the  assessment  even 
though  the  law  be  unconstitutional.  Hoertz  v.  Jefferson 
Southern  Pond  Draining  Co.  (Ky.  1905),  84  S.  W.  1141. 

Prior  adjudication  of  validity  of  previous  tax.  In  gen- 
eral, a  claim  for  taxes  under  the  assessment  of  one  year  is  not 
adjudicated  by  a  prior  adjudication  of  the  vaUdity  of  a  tax 
upon  the  same  property  under  an  assessment  for  a  different 
year,  but,  if  the  liability  to  taxation  depends  upon  the  exist- 
ence of  a  specific  fact,  and  that  fact  is  necessarily  determined 
in  one  litigation,  the  adjudication  will  estop  the  parties  thereto 
to  controvert  the  existence  of  that  fact  in  subsequent  litiga- 
tion. Chicago,  B.  &  Q.  R.  R.  Co.  v.  Cass  County  (Neb.  1904), 
loi  N.  W.  Rep.  II. 

Injunction,  Plaintiffs  as  a  prerequisite  to  a  suit  to  re- 
strain the  collection  of  an  unfairly  assessed  tax  should  pay  or 
at  least  tender  the  amount  justly  due  from  them.  Wilson  et 
al.  V.  Green  et.  al  (N.  C.  1904),  47  S.  E.  469.  A  taxpayer  is 
not  entitled  to  an  injunction  to  restrain  the  levy  of  a  tax  al- 
leged to  be  illegal,  when  the  only  injury  threatened  is  that  the 
tax  may  become  a  charge  on  his  property.  Torgrinson  v. 
Norwich  School  District  No.  31  (N.  D.  1905),  103  N.  W. 
Rep.  414. 

Sec.  614.    Assessment  of  taxes — General  Statutes. 

California.  Section  3463  of  the  Political  Code  relating 
to  assessment  lists  is  amended  by  Cal.  St.  1905,  ch.  61.  Sec- 
tion 3650  of  the  Political  Code,  relating  to  assessment  books 
of  assessors,  is  amended  .by  Cal.  St.  1905,  ch.  132. 

Colorado,  Certain  amendments  to  the  act  of  March  22, 
1902,  relative  to  the  Public  Revenue  are  made  by  Col.  Laws 
of  1905,  ch.  131. 

Florida,  Ce:cain  Florida  Statutes  as  to  the  state  tax  levy 
for  1897  and  1897  construed.  State  v.  Southern  Land  &  Timber 
Co.  (Fla.  1903),  33  So.  999.  Section  1542,  Florida  Revised 
Statutes,  as  to  petitions  to  set  aside  illegal  tax  assessments 
construed.*  Jackson  County  v.  Thornton  (Fla.  1902),  33  So. 
291. 

Illinois,  Sections  207,  220  and  222  of  an  act  for  the 
assessment  of  taxes,  approved  Mch.  30,  1872,  are  amended  by 
111.  Laws  of  1903,  p.  298,  providing  for  a  certificate  of  pur- 
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chase,  to  be  issued  by  the  county  clerk,  the  form  of  tax  deed 
iind  other  details  of  procedure. 

Iowa.  la.  Code,  §  3383,  construed  and  applied — ^valua- 
tion of  property  constituting  an  advancement.  Eastwood  v. 
Crane  (la.  1904),  loi  N.  W.  Rep.  481.  Iowa  Code,  §§  1374, 
1365,  1370  and  1374,  relating  to  collection  of  delinquent  taxes 
construed.    Thomburg  v.  Cardell  (la.  1903),  95  N.  W.  239. 

Maine.  Ch.  9  of  the  Rev.  St.,  relating  to  the  assessment 
of  taxes  on  unincorporated  places  is  amended  by  Me.  Acts  of 
1905,  ch.  69  and  ch.  150.  Ch.  10  of  the  Rev.  St.,  relating  to  the 
collection  of  taxes  tfn  organized  plantations  taxed  as  wild  lands 
is  amended  by  Me.  Acts  of  1905,  ch.  86. 

Mississippi.  Acts  1900,  p.  16,  c.  5,  as  to  lists  of  state  tax 
lands  construed.  Weiner  v.  Dickerson,  82  Miss.  63,  33  So. 
971.  Mississippi  Code,  3794a  and  3801  as  to  tax  assessments 
construed.     Wildberger  v.  Shaw,  84  Miss.  442,  36  So.  539. 

Nevada.  An  act  providing  for  the  uniform  valuation  and 
assessment  of  property,  approved  Mch.  16,  1901,  is  amended 
by  Nev.  Laws  of  1903,  ch.  69. 

New  Jersey.  The  assessment  of  taxes  in  villages  is  pro- 
vided for  by  N.  J.  Laws  of  1903,  ch.  114.  The  assessment  and 
collection  of  taxes  are  provided  for  by  N.  J.  Laws  of  1903, 
ch.  208.  "An  act  for  the  assessment  and  collection  of  taxes," 
approved  Apl.  8,  1903,  is  amended  by  N.  J.  Laws  of  1904, 
chs.  I,  75,  112,  180.  The  revision  of  taxes  levied  by  a  city  and 
remaining  unpaid  is  provided  for  by  N.  J.  Laws  of  1904,  ch. 
207.  The  taxes  to  be  assessed  on  real  estate  used  for  railroad 
or  canal  purposes  are  prescribed  by  N.  J.  Laws  of  1905,  ch.  91 ; 
Sees.  17,  24,  25,  26  and  27  of  an  act  for  the  assessment  and 
collection  of  taxes,  approved  Apl.  8,  1903,  are  amended  by  N. 
J.  Laws  of  1905,  chs.  83,  116  and  211. 

New  York.  Ch.  gd&  of  the  laws  of  1896,  relative  to  tax- 
ation, is  amended  by  the  addition  of  a  provision  for  notice  to 
non-residents  by  N.  Y.  Laws  of  1903,  ch.  338.  Sec.  42  of 
ch.  908  of  the  laws  of  1896,  as  amended,  relative  to  the  tax- 
ation of  special  franchises,  is  further  amended  by  N.  J.  Laws 
of  1904,  ch.  382. 

North  Carolina,  Ch.  9  of  the  Public  Laws  of  1901,  in 
Relation  to  Raising  Revenue  is  amended  in  various  particulars 
by  N.  Car.  Laws  of  1903,  ch.  247.  Ch.  7  of  the  Public  Laws  of 
1901,  providing  for  taxation,  is  amended  by  N.  Car.  Laws  of 
1903,  ch.  251.    Ch.  251  of  the  laws  of  1903,  providing  for  the 
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assessment  and  collection  of  taxes  is  amended  by  W.  Car. 
Laws  of  1905,  ch.  390. 

North  Dakota.  Sec.  1278,  Rev.  Codes  1899,  as  amended 
by  ch.  144,  Session  laws  190 1,  is  so  amended  as  to  provide 
for  the  payment  of  taxes  before  transfer  of  property  by  N* 
D.  Laws  of  1903,  ch.  167. 

Oregon.  The  assessment  and  collection  of  taxes  are  regu- 
lated, and  various  amendnemts  to  the  Codes  and  Statutes 
made,  by  Or.  Laws  of  1903,  p.  295. 

Pennsylvania.  The  adjustment  of  indebtedness,  in  cases 
of  annexation  of  boroughs  and  townships  to  cities  and  the  levy 
of  separate  rates  of  taxation  are  provided  for  by  Pa.  Laws  of 
1903,  No.  237.  The  indebtedness  of  one  municipality  annexed 
to  another  is  provided  for  by  Pa.  Laws  of  1903,  No.  260. 

Texas.  The  assessment  and  collection  of  delinquent 
taxes  is  provided  for  by  Tex.  Laws  of  1905,  chs.  129,  130 
and  131. 

Vermont..  .The  taxation  of  corporations,  as  prescribed  by 
Act  No.  20  of  1902,  is  further  regulated  by  Vt.  Acts  of  1904, 
No.  29. 

Virginia.  Taxes  on  persons,  property  and  incomes  are 
prescribed  by  Va.  Acts  of  1902-3,  ch.  148.  Sec.  444  of  the 
Code  of  Va.,  providing  for  the  correction  of  erroneous  assess- 
ments on  land,  is  amended  by  Va.  Acts  of  1904,  ch.  195. 

Washington.  Acts  of  March  15,  1897,  and  March  15, 
1899,  relative  to  the  assessment  and  collection  of  taxes,  are 
amended  by  Wash  Laws  of  1903,  ch.  59.  The  limit  of  assess- 
ment for  local  improvements  in  certain  cities  is  prescribed  by 
Wash.  Laws  of  1903,  ch.  82.  The  levy,,  collection,  and  man- 
ner of  payment  of  road,  bridge,  poll  and  property  taxes  are 
provided  for  by  Wash.  Laws  of  1903,  ch.  119.  Sec.  1719  of 
Ballinger's  Annotated  Codes  and  Statutes,  specifying  the 
amount  of  tax  levies,  is  amended  by  Wash.  Laws  of  1903, 
ch.  165.  Sec.  64  of  an  act  of  Mch.  15,  1897,  providing  for  the 
assessment  and  collection  of  taxes,  is  amended  by  Wash.  Laws 
of  1905,  ch.  128.  Sec.  64  of  an  act  of  Mch.  15,  1897,  provid- 
ing for  the  assessment  of  taxes,  is  amended  by  Wash.  Laws  of 
1905,  ch.  128.  Sec.  6  of  an  act  for  the  assessment  and  collec- 
tion of  taxes  in  certain  cities,  approved  Mch.  9,  1893,  is 
amended  by  Wash.  Laws  of  1905,  ch.  145. 

West  Virginia.  Ch.  29  of  the  Code,  providing  for  the 
assessment  of  taxes,  is  amended  and  re-enacted  by  W.  Va. 
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Acts  of  1904,  ch.  4.  The  re-assessment  of  the  value  of  all 
real  estate  is  provided  for  by  W.  Va.  Acts  of  1904,  ch.  15. 
Sees.  6  to  135  of  ch.  29  of  tlie  Code  of  W.  Va.  relating  to  the 
assessment  of  taxes  are  further  amended  by  W.  Va.  Acts  of 
1905,  ch.  35- 

IVisconsin.  The  taxation  of  railroad  companies  is  pro- 
vided for  by  Wis.  Laws  1903,  ch.  315. 

Wyoming.  The  manner  of  assessing  property  is  pre- 
scribed by  Wy.  Laws  of  1903,  ch.  79. 

Sec.  615.  Assessment  of  taxes — In  whose  name  assess- 
ment should  be  made— Owners  unknown — Separate  lots. 

Mistake  in  name.  Where  land  of  a  corporation  was  cor- 
rectly listed  for  assessment  but  by  mistake  was  set  down 
under  the  name  of  another  corporation  owned  by  the  same 
stockholders  and  the  taxes  paid,  it  was  not  liable  to  a  second 
assessment.  Falls  Branch  Jellico  Land  &  Improvement  Co. 
v.  Com.  (Ky.  1904),  83  S.  W.  109.  When  the  whole  of  "Tow 
Head  Island"  was  assessed  against  J.  when  he  only  owned 
two-thirds  of  it  and  the  "Court  Place"  property  when  he  had 
only  a  remainder  interest  subject  to  a  life  estate,  it  was  held 
that  under  Kentucky  Statute  1903,  sections  2991  and  2986  as 
the  property  was  designated  by  the  number  and  block  the  mis- 
take in  the  name  of  the  owner  did  not  vitiate  the  assessment. 
As  the  life  tenant  died  soon  after  the  assessment,  the  remain- 
mer-man  must  pay  the  tax  to  relieve  the  land  from  the  lien 
although  as  between  remainder-man  and  life  tenant  the  latter 
must  pay  them.  Joyes  v.  City  of  Louisville  (Ky.  1904),  82  S. 
W.  432. 

*'Heirs  of."  Where  a  notice  of  the  levy  of  a  drainage 
ditch  assessment  designated  the  owners  of  the  land  as  the 
"heirs  of  C,"  instead  of  by  their  Christian  names  but  they  had 
actual  notice  of  the  proceeding  it  was  held  that  this  was  an 
irregularity  merely  within  the  meaning  of  the  Kentucky  Stat- 
ute (St.  1903,  §  4036)  providing  that  in  such  case  a  purchaser 
shall  have  a  lien  for  the  taxes  and  costs  paid  by  him  without 
interest  and  that  statute  governed  under  acts  1893,  p.  1502,  c. 
266,  which  provided  that  drainage  ditch  assessment  should  be 
collected  in  the  same  manner  as  taxes.  Smith  v.  Petrie  (Ky. 
1904),  79  S.  W.  251. 

Separate  parcels.  It  was  held  in  a  suit  to  set  aside  a  tax 
sale  that  property  should  be  assessed  in  the  name  of  the  sep- 
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arate  owners  and  an  assessment  of  two  pieces  together  be- 
longing to  diiferent  owners  is  void.  Waggoner  v.  Maumus, 
112  La.  299,  36  So.  332. 

Where  lots  are  adjacent  and  appropriated  in  use  and  oc- 
cupation as  one  property  they  may  be  assessed  together 
whether  they  are  improved  or  vacant.  Heil-0*Meara  Const. 
Co.  V.  Sessinghaps,  (Mo.  App.  1904),  80  S.  W.  747. 

Unknown.  Louisiana  Act  No.  170,  p.  346,  of  1898,  as 
to  the  assessment  of  taxes  construed  and  it  was  held  that  a 
tax  debtor  cannot  be  proceeded  against  at  the  same  time  as  a 
known  and  as  an  unknown  owner.  Fennimore  v.  Boatner,  112 
La.  1080,  36  So.  860.  Revenue  Act  (Utah  Sessions  Laws 
1896,  p.  432,  c.  129)  21,  with  regard  to  the  circumstances  under 
which  property  may  be  taxed  as  belonging  to  "owners  un- 
known" construed.  Jungk  v.  Snyder,  28  Utah  i,  78  Pac.  168. 
Under  Wash.  St.  1893,  c.  124,  a  tax  sale  of  property  belonging 
to  an  unknown  non-resident  owner  may  be  valid  where  the 
usual  proceedings  are  had  although  the  name  of  the  owner  is 
not  inserted.  The  assessment  being  valid,  was  itself  notice 
to  the  owner  of  the  realty  of  the  tax  charged.  And  when  the 
notice  was  given,  as  required  by  law,  to  all  persons  having  or 
claiming  any  interest  in  the  land  to  appear  and  object  to  and 
defend  against  the  taxes,  and  all  proceedings  were  regular,  the 
court  acquired  jurisdiction  of  the  res  and  was,  therefore, 
authorized  to  order  a  sale  of  the  property.  Woodward  v. 
Tayior,  33  Wash,  i,  73  P.  785. 

Sec.  616.  Assessment  of  taxes — Valuation  and  rate — 
Review  of  assessments. 

Valuation.  Where  property  has  been  rated  for  the  pur- 
pose of  taxation  at  no  more  than  its  true  valuation  evidence 
is  inadmissible  to  show  a  disproportionate  valuation  by  com- 
parison with  the  valuation  placed  upon  other  property.  Penob- 
scot-Chemical  Fibre  Co.  v.  Inhabitants  of  Town  of  Bradley, 
99  Me.  263,  59  Atl.  83.  Where  an  assessment  for  taxation  is 
many  times  the  actual  value  of  the  land  and  is  higher  propor- 
tionately than  other  land  in  the  district  the  courts  may  set  it 
aside.  Henderson  v.  Pierce  County  (Wash.  1905),  79  Pac. 
617.  In  Wyoming  the  courts  will  not  attack  an  excessive 
overvaluation  of  property  in  the  absence  of  evidence  of  fraud 
in  the  assessing  board.  Ricketts  v.  Crewdson  (Wyoming 
1905),  79  Pac.  1042. 
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Rate.  Section  ii  of  Article  lo  of  the  Constitution  of 
Missouri  limiting  the  rate  of  taxation  to  50  cents  on  each  100 
'  dollars  vaulation  except  for  school  purposes  and  the  erection 
of  buildings  and  providing  that  "said  restrictions  as  to  rates 
shall  apply  to  taxes  of  every  kind  and  description"  except 
those  levied  to  pay  existing  indebtendess  or  bonds  issued  in 
renewal  of  such  indebtedness,  prohibits  additional  taxation  for 
library  purposes.  Brooker  v.  Schultz,  178  Mo.  222,  77  S. 
W.  Rep.  861.  Cobbey  Ann.  Neb.  St.  1903,  §  10,529,  construed 
and  applied — ^increase  of  aggregate  assessment  of  particular 
counties  by  state  board  of  equalization  and  assessment. 
Hacker  v.  Home  (Neb.  1904),  loi  N.  W.  Rep.  255. 

Review  of  assessments.  N.  J.  Laws  of  1895,  pp.  259  and 
760,  providing  for  appeals  to  the  state  board  of  taxation  con- 
strued. Mayor,  etc.,  of  Jersey  City  v.  State  Board  of  Tax- 
ation, 70  N.  J.  L.  159,  56  Atl.  135.  Under  Acts  of  1903,  p. 
355,  §  251,  the  legal  remedy  therein  provided  for  the  review 
of  assessments  is  adequate  and  a  person  aggrieved  by  erroneous 
or  fraudulent  assessments  cannot  revoke  the  aid  of  equity  to 
restrain  the  collection.  Wilson  et.  al.  v.  Green  et.  al.  (N.  C. 
1904),  47  S.  E.  469.  Vermont  St.  427,  428,  429,  451,  provid- 
ing for  hearing  and  appeals  on  assessments  of  taxes  construed. 
Phillips  V.  Bancroft,  75  Vt.  357,  56  Atl.  9.  Under  Code  1899, 
ch.  29,  §  94,  the  county  court  has  no  jurisdiction  in  a  proceed- 
ing under  Acts  1899,  ch.  21,  p.  82,  to  review  or  alter  the  work 
of  the  board  of  equalization  correcting  and  equalizing  assess- 
ments, and  properly  refuses  to  entertain  such  an  application; 
and  such  refusal  cannot  be  reversed  by  the  circuit  court  as  an 
appellate  tribunal;  such  a  reversal  is  error  and  the  supreme 
court  of  appeals  may  on  writ  of  error  reverse  the  judgment 
of  the  circuit  court  and  sustain  the  original  decision  of  the 
county  court.  Clark  et.  al  v.  Mercer  County  Court  (W.  Va. 
1904),  47  S.  E.  162.  Wis.  Rev.  St.  1898,  §  1061,  construed  and 
applied — necessity  of  personal  appearance  of  objecting  tax- 
payer before  board  of  review.  State  v.  Hobe  (Wis.  1905), 
102  N.  W.  Rep.  350. 

Sec.  617.  Assessment  of  taxes — Corporations — Vacant 
and  swamp  land — Bridges,  etc. 

Corporations,  Taxes  and  license  fees  are  imposed  upon 
foreign  corporations  operating  street  railways  in  foreign 
states  and  extending  them  into  Alabama  by  Ala.  Acts  1903, 
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No.  55.  Act  Dec.  1890  (Acts  1890-91,  p.  152.  Pol.  Code 
189s,  §§  725, 728),  adopting  Acts  1889,  P.  29,  Pol.  Code  1895, 
§  784,  §  789,  as  to  system  of  assessment,  etc.,  construed  in  re- 
gard to  the  necessary  basis  of  assessments  by  the  Comptrol- 
ler General  for  municipal  taxation  of  railroad  property. 
City  of  Atlanta  v.  Wright,  119  Ga.  207,  45  S.  E.  994.  Mich- 
igan Constitution  of  1900,  Articles  14,  Sections  10,  11,  as  to 
the  duties  of  the  State  Board  of  Assessors  in  assessing 
specific  taxes  on  property  of  corporations  is  construed  in 
Board  of  Educaiton  of  Detroit  v.  State  Board  of  Assessors, 
133  Mich.  116,  94  N.  W.  668.  Sees.  4  and  6  of  an  act  to  pro- 
vide for  the  taxation  of  franchises  of  persons  and  others  us- 
ing streets,  approved  Apl.  10,  1884,  2ire  amended  by  N.  J. 
Laws  of  1905,  Ch.  493.  Evidence  considered  as  to  whether 
certain  property  was  used  for  railroad  property  so 
as  to  be  assessable  under  N.  J.  Gen.  St.  Mar.  27,  1888,  p. 
3324.  In  re  Central  R.  Co.  of  New  Jersey  (N.  J.  L.  1905). 
Sec.  I  of  Ch.  67,  Laws  of  1901,  providing  for  the  taxation  of 
Building  and  Loan  Associations,  is  amended  by  N.  M.  Laws 
of  1903,  Ch.  68.  The  charter  and  by-laws  of  a  foreign  cor- 
poration are  examined  and  held  to  authorize  the  president 
to  make  the  svsrorn  statement  required  by  statute  for  pur- 
poses of  taxation  by  Boston  Safe  Deposit  &  Trust  Co.  v. 
Assessors  of  Taxes  of  Prov.,  25  R.  L  524,  57  Atl.  Rep.  301. 
Sees.  1038-27  and  1222a,  statutes  of  1898,  imposing  license 
fees  on  telephone  companies,  are  amended  by  Wis.  Laws  of 
1905,  Ch.  488.  The  assessment  of  street  railways  and  elec- 
tric light,  heat  and  power  companies  is  provided  for  by  Wis. 
Laws  of  1905,  Ch.  493.  The  taxation  of  the  property  of 
telegraph  companies  is  provided  for  by  Wis.  Laws  of  1905, 
Ch.  494.  Under  Kirby's  Dig.,  §  6920,  §  6921,  and  Const. 
1874,  Art.  16,  §  5,  it  is  error  to  tax  the  capital  stock  of  a  bank 
at  its  face  value  when  part  of  it  has  been  withdrawn  and 
converted  into  real  estate  which  is  separately  taxed,  as  a 
double  tax  would  result  therefrom.  Hempstead  County  v. 
Hempstead  County  Bank  (Ark.  1905),  87  S.  W.  715. 

Vacant  land.  Code  Civ.  Proc.  §  55,  in  regard  to  payment 
of  taxes  on  vacant  and  unoccupied  land  by  a  person  having 
a  color  of  title  thereto,  construed  and  applied.  Bennett  v. 
Moore  (S.  D.  1904),  99  N.  W.  855.  It  was  held  that  under 
Georgia  Acts  1874,  p.  lOf?,  a  fi-fa  tax  can  only  be  issued 
against  unimproved  or  wild  land  and  where  there  appeared 
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to  be  improvements  of  such  a  character  as  indicated  that 
some  one  was  personally  responsible  for  taxes,  the  land 
must  be  considered  as  improved  and  no  inquiry  was  neces- 
sary as  to  how  the  improver  held  the  land.  Southern  Bank- 
ing &  Trust  Co.  v.  Wilcox  Lumber  Co.,  119  Ga.  519,  46  S.  E. 
668. 

Swamp  lands.  Laws  1889,  p.  255,  c.  243,  amending  Code 
1883,  §  2522,  as  to  forfeiture  of  State  swamp  land  on 
grantee's  failure  to  pay  taxes  thereon,  held  unconstitutional 
in  depriving  of  property  without  due  process  of  law.  Parish 
v.  East  Coast  Cedar  Co.,  133  N.  C.  478,  45  S.  E.  768. 

Bridges.  Kurd's  Rev.  St.  1889,  p.  1457,  c.  120,  §  354, 
providing  for  the  assessment  of  taxes  on  bridges  over 
streams  forming  boundary  lines,  Laws  of  1871-2,  p.  13,  §  42, 
providing  for  the  assessment  of  taxes  on  railroad  rights  of 
way,  Kurd's  Rev.  St.  1899,  p.  1362,  c.  104,  §  218,  concerning 
purchase  and  operation  by  railroad  companies  of  bridges, 
construed.  People  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  206  111. 
252,  68  N.  E.  Rep.  1059.  Conn.  Gen.  St.,  1902,  §§  2331  and 
2332,  providing  for  the  taxation  of  bridge  companies,  does 
not  authorize  the  taxation  as  real  estate  of  a  bridge  struc- 
ture. Middletown  &  P.  Bridge  Co.  v.  Town  of  Middle- 
town,  77  Conn.  314,  59  Atl.  34. 

License  tax  on  ferries  are  provided  for  by  Ala.  Acts 
1903,  No.  435,  amending  sub-div.  38  of  Sec.  4122  of  the  Code 
as  amended  by  Act  of  Mch.  4,  1903,  and  repealing  sub-div. 
84.  The  taxation  of  timber  or  public  lands  leased  or  held 
under  contract  for  purchase  is  provided  for  by  Tex.  Laws  of 
190S,  Ch.  52. 

Sec.  618.     Assessment    of   taxes    on    mortgages   and 

credits. 

Taxes  on  mortgages,  to  be  paid  at  time  of  recording, 
provided  by  Alabama  St.  1903,  No.  184,  amending  sub-divi- 
sion 7  of  Section  391 1  of  the  Code.  Sec.  10  of  an  Act  for 
the  assessment  of  taxes,  approved  Apl.  8,  1904,  as  to  taxes 
on  mortga{2:es  is  amended  by  N.  J.  Laws  of  1904,  Ch.  112. 
So  much  of  the  act  for  the  assessment  of  taxes,  approved 
April  8,  1903,  as  provides  for  double  taxation  of  lands  cover- 
ed by  building  association  mortgages  is  repealed  by  N.  J. 
Laws  of  1905,  Ch.  243.  Ch.  908  of  the  Laws  of  1896  is 
amended  by  adding  thereto  an  article  relating  to  the  taxa- 
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tion  of  mortgages  on  real  estate  by  N.  Y.  Laws  of  1905,  Co. 
'  729.    The   taxation   of   mortgages   and   mortgaged   real   es- 
tate is  provided  for  by  Wis.  Laws  of  1903,  Ch.  378. 

A  real  estate  mortgage,  owned  by  a  non-resident  hav- 
ing no  place  of  business  .or  agent  in  the  state,  who  obtains 
it  through  a  non-resident  agent,  by  negotiations  within  the 
state,  is  not  taxable  under  Code  of  Miss.  1892,  §  3757,  taxing 
loans  in  the  county  where  the  owner  lives  or  has  a  place  of 
business  or  is  temporarily  located.  Adams  v.  Colonial  &  U. 
S.  Mortg.  Co.,  34  South.  482,  82  Miss.  263. 

Credits.  Where  one  purchases  land  at  the  request  of  an- 
other, to  whom  he  leases  it  with  a  proviso  that  the  tenant 
may  purchase  by  repaying  what  he  has  invested,  the  ar- 
rangement is  not  prima  facie  a  fraudulent  attempt  to  evade 
taxation,  and  the  contract  is  not  taxable  as  a  "credit"  unless 
an  actual  fraudulent  intent  is  established.  Schoonover  v. 
Petcina  (la.  1904),  100  N.  W.  Rep.  490.  Notes  and  mort- 
gages representing  money  loaned  or  invested,  within  the 
meaning  of  Sec.  10427,  Cobbey's  Ann.  Neb.  St.  1903,  are 
not  "credits,"  within  the  meaning  of  that  section  and  the 
taxable  value  of  such  notes  and  mortgages  is,  therefore,  not 
subject  to  deduction  on  account  of  the  indebtedness  of  the 
taxpayer.  Lancaster  County  v.  McDonald  (Neb.  1905), 
103  N.  W.  Rep.  78.     Barnes,  J.,  dissenting. 

Sec.  619.  Assessment  of  taxes — Omission  of  property 
in  drawing  assessment  rolls. 

Under  Mich.  Comp.  Laws,  §§  3860,  3899,  where  tax- 
able property  is  added  to  the  assessment  rolls  of  certain 
townships  and  such  property  is  not  taken  into  account  by 
the  board  of  supervisors  in  making  the  apportionment  of 
taxes,  taxpayers  residing  in  other  townships  in  the  same 
county  are  entitled  to  an  abatement  to  the  extent  to  which 
their  taxes  are  increased  by  reason  of  the  error,  but  the  as- 
sessment is  not  void,  as  the  error  is  in  the  performance  of  a 
ministerial  duty.  Auditor  General  v.  Griffin  (Mich.  1905), 
103  N.  W.  Rep.  854. 

Sec.  620.  Assessment  of  taxes — Description  of  property. 

Where  the  statute  requires  one  claiming  land  adversely 
to  pay  taxes  assessed  on  it  a  certain  tax  on  state  tide  lands 
by  fractional  section  was  held  sufficient.    Allen  v.  McKay 
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&  Co.,  139  Cal.  94,  72  Pac.  713.  Ballenger's  Ann.  Codes  & 
St.,  §  1748,  relating  to  description  of  property  relative  to 
collection  of  taxes  construed.  Washington  Lumber  & 
Loan  Co.  v:  Smith,  34  Wash.  625,  76  P.  267. 

A  description  of  land  in  an.  assessment  roll  which 
omitted  the  words  "lot",  and  "block"  held  insufficient. 
Leavenworth  v.  Greenville  Wharf  &  Storage  Co.,  82  Miss. 
57^t  35  South.  138.  Where  two  descriptions,  one  in  a  deed 
and  the  other  in  an  assessment  roll,  do  not  in  terms  refer  to 
the  same  tract  of  land,  it  becomes  the  duty  of  the  tax  col- 
lector to  sell  the  land  described  in  the  deed  for  non-payment 
of  taxes  levied  thereon  and  the  sale  vests  a  good  title  in  the 
state  unless  parol  testimony  is  admissible  to  show  payment 
before  the  sale.  Crawford  v.  McLauren,  83  Miss.  265,  35 
South.  209. 

Sec.  621.    Assessment  of  taxes — Growing  timber. 

Land  and  timber  growing  upon  it  may  be  assessed 
separately.  Fla.  Laws  of  1905,  Ch.  5380.  Acts  of  1895,  p. 
205,  c.  120,  §  6,  subd.  7,  construed.  Hadley  v.  Hadley,  114 
Tenn,  156,  87  S.  W.  258.  Taxation  of  timber  lands  is  pro- 
vided for  by  Texas  Laws  of  1905,  c.  52. 

Sec.  622.  Assessment  of  taxes  on  mines  and  mining 
rights. 

The  taxation  of  mines  is  provided  for  by  Idaho  Laws 
of  1903,  p.  4.  The  separate  assessment  of  mineral  interests 
in  real  estate  is  provided  for  by  Minn.  Gen.  Laws  of  1905, 
Ch.  161.  Under  Const.,  Art.  12,  §  3,  and  Pol.  Code,  §  3672, 
the  surface  of  a  mining  claim  which  has  been  laid  out  and 
sold  for  building  lots  is  taxable  for  purposes  other  than 
mining.  Murray  v.  Hinds,  30  Mont.  466,  76  P.  1039.  The 
assessment  of  lands  in  which  title  to  the  soil  and  to  the  min- 
erals are  not  in  the  same  persons  is  provided  for  by  O.  Acts 
of  1904,  p.  294.  The  assessment  of  minerals  underlying 
stated  lands  is  governed  by  Pa.  Laws  of  1903,  No.  256. 
Acts  of  1895,  p.  205,  c.  120,  §  6  subd.  7  construed.  Hadley 
V.  Hadley,  114  Tenn.  156,  87  S.  W.  258.  The  assessment  of 
taxes  on  mineral  lands  is  prescribed  by  Va.  Acts  of  1902-3, 
Ch.  217.  LTnder  Acts  1902-03-04,  p.  320,  the  assessment  of 
mineral  land  is  made  as  of  Feb.  i.  Pardee  v.  Common- 
wealth   (Va.    1904),  47  S.  E.  loio.    The  assessment  of  min- 
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eral  rights  is  provided  for  by  Wis.  Laws  of  1903,  Ch.  361. 
The  taxation  of  the  product  of  mines,  in  place  of  taxes  on  the 
lands  thereof,  is  provided  for  by  Wy.  Laws  of  1903,  Ch. 
81. 

Sec.  623.  Assessment  of  taxes — Irregularities  and  their 
effect. 

Where  a  tax  is  assessed  by  one  ineligible  to  office  as  a 
collector  because  he  had  not  had  final  settlement  with  the 
town,  it  is  void.  Inhabitants  of  Springfield  v.  Butterfield, 
98  Me.  155,  56  Atl.  581.  In  Minnesotsl,  the  proceedings  to 
collect  taxes  are  judicial  in  character,  so  that  most  errors 
and  irregularities  do  not  invalidate  the  taxing  records  or 
destroy  the  right  to  collect  the  tax,  unless  they  are  shown 
to  result  in  substantial  prejudice.  Corbet  v.  Town  of 
Rocksbury  (Minn.  1905),  103  N.  W.  Rep.  11.  Mo.  Rev. 
Stat.  1899,  §  9148,  requiring  assessors  to  make  lists  of  tax- 
able property,  construed.  The  failure  o-f  the  assessor  to 
make  out  a  list  does  not  vitiate  an  assessment.  State  v. 
Carr,  178  Mo.  229,  yy  S.  W.  Rep.  543.  In  North  Dakota,  it 
is  held  that  the  absence  of  the  assessor's  affidavit  from  the 
assessment  roll  does  not  so  far  vitiate  the  assessment  as  to 
enable  the  owner  of  property  assessed  to  maintain  an  equit- 
able action  to  restrain  the  collection  of  the  tax  levied,  or  to 
set  aside  a  sale  made  for  non-payment  of  the  tax,  without 
first  tendering  the  amount  of  taxes  justly  and  equitably  due 
on  the  property.  Douglas  v.  City  of  Fargo  (N.  D.  1904), 
loi  N.  W.  Rep.  919.  (The  opinion  examines  at  length  the 
North  Dakota  cases).  Under  Tenn.  Acts  1901,  c.  174,  §  31, 
providing  for  back  assessments  of  taxes,  an  assessment 
which  does  not  state  the  amount  of  tax  due  is  void.  Ar- 
buckle  Bros.  v.  McCutcheon,  iii  Tenn.  514,  JJ  S.  W.  Rep. 
772.  Under  Code  1899,  §  25,  c  31,  a  tax  deed  once  made 
will  not  be  held  invalid  on  account  of  an  omission  in  the 
sheriflF's  certificate,  the  statute  being  curative  of  all  such  ir- 
regularities. State  V.  McEldowney  et.  al.  (rehearing)  (W. 
Va.  1904),  47  S.  E.  683. 

Waiver,  A  communication  by  a  landowner  to  the  city 
council  indicating  reasons  why  a  proposed  increase  of  tax 
was  erroneous,  is  not  a  waiver  of  a  posted  notice  of  increase 
required  by  statute.  Cedar  Rapids  &  111.  C.  Ry.  v.  Red- 
mond, 120  la.  601,  94  N.  W.  1096. 
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Sec.  624.  Lien  for  taxes — On  what  estates — Resale  for 
subsequent  taxes. 

The  lien  for  state  taxes  is  paramount  and  a  purchaser 
at  a  sale  for  such  taxes  takes  a  good  title  as  against  taxes 
levied  by  the  town  within  which  the  property  is  situated. 
Holmes  v.  Weinheimer  (S.  Car.  1903),  33  S.  E.  82. 

A  lien  provided  by  statute  for  a  paving  company  for 
street  improvement  is  against  the  land  itself  and  not  against 
the  owners  and  therefore  the  landholder  is  entitled  to  have 
his  lien  enforced  against  the  entire  lo"ts  without  regard  to 
the  interests  of  the  various  owners  therein.  Duker  v.  Bar- 
ber Asphalt  Paving  Co.  (Ky.  1903),  74  S.  W.  744.  Where, 
after  a  sale  of  land  for  taxes,  the  Auditor  General,  erron- 
eously believing  the  sale  to  have  been  illegal,  cancels  the 
same  and  refunds  the  purchase-price,  the  taxes  for  the  years 
for  which  the  sale  was  made  remain  a  Hen  on  the  land,  as 
against  one  who,  after  the  cancellation  of  the  first  sale,  buys 
the  land  at  a  sale  for  taxes  of  a  later  year.  Auditor  General 
V.  Newman,  135  Mich.  288,  97  N.  W.  Rep.  703 ;  see  the  opin- 
ion for  comment  on  the  effect  of  the  decision  in  Coe  v. 
Auditor  General,  132  Mich.  262,  93  N.  W.  Rep.  890,  over- 
ruling Gurd  V.  Auditor  General,  122  Mich.  151,  80  N.  W. 
Rep.  1005.  Rev.  St.  1889,  §  1870,  of  Wyoming  does  not 
impose  a  lien  on  homestead  land  for  delinquent  taxes  levied 
against  the  homestead  claimant  for  improvements  on  the 
claim  and  for  personal  property,  and  which  accrued  prior 
to  the  issuance  of  a  patent  for  the  land.  Board  of  Com'rs. 
V.  Shaffner,  12  Wyo.  177,  74  P.  88.  Under  la.  Code  1897, 
§  1389,  if  the  county  treasurer,  on  receiving  the  tax  list,  fails 
to  enter  thereon  taxes  remaining  unpaid  for  previous  years, 
such  taxes  cease  to  be  a  lien  on  the  property.  Fitzgerald  v. 
Sioux  City  (la.  1904),  loi  N.  W.  Rep.  268.  Under  the  pres- 
ent Michigan  tax  law,  the  fact  that  irregularities  may  be 
discovered  in  the  proceedings  furnishes  no  obstacle  to  en- 
forcing the  State's  lien  for  taxes  equitably  due  the  State 
and  chargeable  to  the  land  sought  to  be  subjected  to  State 
lien,  provided  that  there  is  enough  in  the  proceedings  to 
show  that  the  levy  of  the  tax  is  authorized.  Auditor  Gen- 
eral V.  Griffin  (Mich.  1905),  103  N.  W.  Rep.  854.  See  the 
opinion  for  an  application  of  this  principle  to.  various  al- 
leged irregularities. 

Act  1897,  p.  5,  chapter  i,  section  4  and  section  2^^  which 
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were  re-enacted  in  Act  1899,  p.  1115,  chapter  435,  section  33, 
Acts  1901,  p.  336,  chapter  174,  section  32;  Acts  of  1903,  p. 
663,  chapter  258,  section  32,  construed  and  it  was  held  that 
the  purpose  of  the  legislature  was  to  extend  the  tax  lien  to 
the  whole  of  the  land  and  that  their  operation  was  not 
contrary  to  the  14th  Amendment  of  the  U.  S.  Constitution. 
Hadley  v.  Hadley,  114  Tenn.  156,  87  S.  W.  258. 

Where  land  within  a  city  has  been  assessed  but  before 
the  rate  of  taxes  was  fixed  or  any  levy  made,  such  land  by 
judgment  was  disconnected  from  the  city  and  made  no 
longer  subject  to  taxes,  the  tax  did  not  become  a  lien  upon 
the  property  so  severed.  Gillmor  v.  Dale,  27  Utah  372,  75 
P.  932.  Condemnation  of  land  by  a  municipality  is  in  sub- 
stance a  compulsory  sale,  and  so  far  as  its  effect  upon  con^ 
current  taxation  is  concerned,  may  properly  be  treated  the 
same  as  if  the  sale  had  been  voluntary.  Therefore  where 
condemnation  proceedings  are  in  progress  at  the  time  of 
valuation  of  land  for  tax  purposes,  and  such  proceedings 
are  completed  before  the  assessment  is  completed,  the 
private  owner  is  not  liable  for  the  tax  and  the  land  being 
exempt  because  of  municipal  ownership,  the  tax  does  not 
form  a  lien  on  the  land.  Buckhout  v.  City  of  New  York, 
176  N.  Y.  363,  68  N.  E.  Rep.  659. 

Laches,  Wh^re  a  city  began  action  in  1886  against  the 
defendant  to  recover  taxes  on  a  certain  lot  and  took  no  fur- 
ther steps  toward  actively  prosecuting  the  suit  till  1902,  it 
was  held  that  the  city's  lien  for  taxes  was  lost  by  laches 
and  that  the  equities  of  a  trust  company  which  had  loaned 
to  the  defendant  on  a  mortgage  of  the  same  land  in  1895, 
without  knowledge  of  city's  suit,  were  superior  to  that  of 
the  city.  City  of  Louisville  v.  Berke  et.  al.  (Ky.  1905),  87 
S.  W.  269. 

Priorities,  Taxes  are  a  lien  paramount  to  all  other  liens 
and  claims  and  therefore  a  lis  pendens  arising  after  the  tax 
was  delinquent  would  not  affect  the  title  conferred  by  a  tax 
sale  deed.  Security  Trust  Co.  v.  Root  (Ohio  1905),  74  N. 
E.  Rep.  1077.  The  lien  for  general  taxes  is  paramount  to 
all  other  claims  and  Hens  including  the  liens  of  assessments 
for  local  improvements  even  although  the  local  improve- 
ment assessment  is  payable  in  installments  and  some  of  the 
installments  have  not  matured,  and  a  foreclosure  for  general 
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taxes  cuts  off  this  lien.     Texas  County  v.  City  of  Tocoma 
(Wash.  1905),  79  Pac.  306. 

Subrogation.  Where  after  the  assessment  of  a  tax  land 
is  sold  subject  to  taxes  at  mortgage  foreclosure  sale,  such 
land  remains  subject  to  a  lien  for  the  tax  and  if  the  tax  is 
paid  by  the  owner  at  the  time  the  assessment  was  made, 
such  owner  is  subrogated  to  the  claim  of  the  collector  and 
has  a  lien  on  the  land  to  the  amount  paid  by  him.  Webber 
Lumber  Co.  v.  Shaw  (Mass.  1905),  75  N.  E.  Rep.  640. 

1905- 

Statutes,  Sec.  69  of  ch.  2,  Gen.  Laws  of  1902,  as  to  lien 
for  taxes  and  rights  of  grantor  and  grantee,  is  amended  by 
Minn.  Gen.  Laws  of  1903,  ch.  396.  Taxes  are  made  a  first 
Iren  on  real  property  from  and  including  the  first  day  of 
October  by  Neb.  Laws  of  1903,  ch.  73,  Sec.  14.  The  en- 
forcement of  liens  for  taxes,  where  the  records  have  been 
lost,  is  provided  for  by  N.  J.  Laws  of  1904,  ch.  187.  Liens 
for  special  assessments  as  between  vendor  and  vendee  are 
prescribed  by  N.  D.  Laws  of  1903,  ch.  35.  The  time  when 
a  lien  for  taxes  attaches  is  prescribed  by  Ok.  Laws  of  1903, 
ch.  28,  Art.  3.  Sees,  i,  4,  5,  and  41  of  the  act  of  June  4, 
1901,  relating  to  liens  for  taxes  are  amended  by  Pa.  Laws  of 
1903,  No.  46.  Taxes  on  personal  property  are  made  liens 
on  real  property  by  Utah  Laws  of  1905,  Ch.  125,  Sec.  2596. 
Under  Ky.  St.  1903,  §  4021,  the  Comonwealth  has  a  lien 
cm  land  of  a  taxpayer  for  a  whiskey  tax  assessed  to  him. 
Commonewaalth  v.  Walker  (Ky.  1904),  80  S,  W.  185. 
Statute  as  to  Hens  on  real  estate,  for  the  cost  of  a  municipal 
improvement,  created  by  apportionment  warrants  con- 
strued. Vori's  Exrs.  v.  Gallaher  (Ky.  1905),  87  S.  W.  775. 
Where  in  an  action  for  back  taxes,  under  section  6838,  Re- 
vised Statutes  of  1879,  for  the  year  1876,  judgment  was  re- 
covered for  taxes  for  the  year  1877,  it  was  held  the  judgment 
was  void  and  no  lien  created  against  the  land.  Bland  v. 
Windsor  &  Cathcart,  187  Mo.  108,  86  S.  W.  167. 

When  a  judgment  for  taxes  adjudged  certain  taxes  a 
Hen  on  a  life  estate  only  and  others  a  lien  on  both  life  es- 
tate and  remainder,  it  was  held  that  if  later  the  remainder- 
man pays  into  court  all  the  taxes  adjudged  a  lien  on  his 
property  the  original  order  for  sale  should  be  modified  by 
the  court  which  issued  it  so  as  to  provide  for  the  sale  only 
€f  the  life  estate.     "The  mode  of  sale  directed  in  the  judg- 
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ment  was  only  intended  to  meet  present  conditions,  and 
when  the  conditions  change,  the  chancellor  may  control  the 
execution  of  the  decree  to  prevent  injustice"  Woolley  v. 
City  of  Louisville  (Ky.  1904),  82  S.  W.  608. 

Resale.  Ch.  132,  p.  376,  N.  D.  Laws  1890,  construed  and 
applied — liability  of  forfeited  lands  to  sale  for  taxes  subse- 
quently accruing.  Patton  v.  Cass  County  (N.  D.  1905), 
102  N.  W.  Rep.  174. 

Sec.  625.    Foreclosure  of  tax  lien. 

The  proceedings  to  be  taken  by  counties  in  foreclosing 
tax  liens  are  prescribed  by  Neb.  Laws  of  1903,  ch.  73,  Sees. 
231-241.  All  orders,  judgments,  decrees  and  findings,  in 
actions  to  foreclose  liens  for  taxes,  are  legalized  by  Neb. 
Laws  of  1903,  ch.  yy.  Sec.  10,632,  ch.  49,  of  Cobbey's  Anno- 
tated Statutes,  1903,  relating  to  the  time  for  the  foreclosure 
of  tax  sale  certificates  is  amended  by  Neb.  Laws  of  1905,  ch. 
116. 

In  an  action  to  foreclose  a  tax  lien  the  trial  court  is  not 
authorized  to  appoint  a  receiver  to  sequester  the  rents  and 
profits  pending  the  proceedings  on  the  ground  that  the  real 
estate  is  insufficient  to  satisfy  the  tax  lien.  Walker  v.  Fits- 
gerald  (Neb.  1903),  95  N.  W.  33. 

A  petition  for  the  foreclosure  of  a  tax-lien  is  not  de- 
fective because  it  does  not  allege  a  compliance  with  Neb. 
Comp.  St.  1901,  ch.  yy,  Art.  4,  §  3,  providing  for  giving  notice 
to  the  landowner  to  redeem.  Keith  County  v.  Big  Springs 
Land  &  Cattle  Co.  (Neb.  1903),  97  N.  W.  Rep.  626. 

When  may  be  brought.  An  action  by  a  county  under 
Chap,  yy,  article  4  of  Compiled  Stat.,  entitled  "Revenue,**  to 
foreclose  tax  liens  purchased  by  counties  cannot  be  begun 
until  the  expiration  of  two  years  from  the  date  of  sale,  such 
provision  being  a  complete  regulation.  Kelly  v.  Dawes  County 
e..  al.  (Neb.  1903),  93  N.  W.  405.  Under  Ind,  Acts  1901,  p. 
536,  c.  231,  §  4.  concerning  assessments  for  street  improve- 
ments the  lien  for  the  improvement  cannot  be  foreclosed  dur- 
ing the  pendency  of  an  appeal  from  the  assessment.  City 
Bond  Co.  V.  Wells  (Ind.  App.  1905),  73  N.  E.  Rep.  713. 

In  a  proceeding  to  enforce  a  tax  lie'n  upon  a  lot  part  of 
which  only  was  liable  for  the  tax,  a  sale  of  the  whole  lot  was 
proper  but  it  was  error  to  direct  that  the  proceeds  of  the 
sale  should  be  adjudged  upon  the  proportion  of  superficial 
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areas  instead  of  in  proportion  to  the  value  of  the  different 
parts  of  the  lot  to  the  whole.  Pfaffinger  v.  Kremer,  115  Ky. 
498,  74  S.  W.  238. 

A  decree  in  proceedings  for  the  foreclosure  of  a  tax-lien 
which  does  not  allow  the  proper  time  for  redemption  must  be 
attacked,  if  at  all,  by  a  direct  proceeding  for  the  reversal  or 
modification  of  the  decree;  the  irregularity  cannot  be  set  up 
as  an  objection  to  the  confirmation  of  a  sale  made  pursuant  to 
such  decree.  Under  Neb.  Const.,  Art.  9,  §  3,  a  decree  foreclos- 
ing the  equity  of  redemption  of  a  tax  debtor  and  ordering  a 
sale  o  ftlie  premises  does  not  cut  off  the  debtor's  constitutional 
right  to  redeem  the  land  from  the  tax  sale  within  two  years, 
and  an  order  confirming  such  sale  is  erroneous  if  it  ddes  not 
preserve  to  the  debtor  this  right ;  this  point  may  be  raised  by 
the  debtor  on  an  objection  to  the  confirmation  of  the  sale. 
Logan  County  v.  McKinley-Lanning  Loan  &  Trust  Co.  (Neb. 
1904),  loi  N.  W.  Rep.  991;  reversing,  on  rehearing,  former 
opinion  reported  in  (Neb.  1903),  97  N.  W.  Rep,  642. 

Irregularities.  Where,  in  foreclosure  proceedings  insti- 
tuted by  a  county  to  enforce  its  lien  for  taxes,  it  appears  that 
no  sale  for  such  taxes  has  been  made  by  the  county  treasurer 
as  provided  by  law  but  that  the  sale  has  been  made  by  the 
sheriflF  in  an  irregular  manner,  the  proceedings  are  erroneous 
but  not  void,  and  the  title  created  by  the  sale  cannot  be  at- 
tacked in  a  suit  to  quiet  title  instituted  by  the  original  owner. 
Russell  V.  McCarthy  (Neb.  1903),  97  N.  W.  Rep.  644.  The 
fact  that  a  petition  for  foreclosure  of  a  tax  lien  discloses  that 
no  preliminary  sale  for  taxes  was  had  does  not  of  itself  render 
the  foreclosure  proceeding  totally  void,  if  all  parties  were  be- 
fore the  court,  and  a  decree  of  confirmation  based  on  such  pe- 
tition cannot  be  attacked  collaterally.  Selly  v.  Pueppka  (Neb. 
1905),  102  N.  W.  Rep.  263. 

Judgment.  Although  Washington  statutes  1899,  chapter 
141,  provides  that  a  judgment  in  cases  of  tax  foreclosures  shall 
be  a  several  judgment  against  each  tract  or  lot  this  was  not 
intended  to  require  separate  judgments  against  two  lots  en- 
closed by  a  common  fence  and  which  is  indivisible  on  account 
of  buildings  on  it.    Swanson  v.  Hoyle,  32  Wash.  169,  72  Pac. 

lOII. 

Parties.  Under  section  3005,  Ky.  St.  1899,  in  an  action 
by  a  city  for  unpaid  taxes  assessed  on  real  estate  devised  to 
testator's  wife  for  life,  remainder  to  his  children  in  fee,  the 
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interest  of  the  children  cannot  be  taken  unless  they  are  made 
parties  to  the  action.  City  of  Louisville  v.  Kohnhorst's  Adm'x. 
(Ky.  I903),76S.  W.  Rep.  43. 

Not  in  rem.  In  California  an  action  for  the  foreclosure 
of  the  lien  of  a  street  assessment  is  not  a  proceeding  in  rem 
and  binds  only  those  made  parties  to  it.  Page  v.  W.  W.  Chase 
Co.  (Cal.  1905),  79  Pec.  278. 

A  description  too  indefinite  to  be  valid  on  general  prin- 
ciples may  yet  be  sufficient  to  preserve  a  lien  if  it  appears 
that  the  original  owner  had  for  several  years  paid  taxes  on  an 
assessment  under  the  same  description ;  and  it  is  error  in  a  pro- 
ceeding to  foreclose  a  tax  lien  to  exclude  evidence  of  such 
payments.  Merrill  v.  Van  Camp  et.  al  (Neb.  1903),  96  N. 
W.  344. 

Notice.  A  foreclosure  judgment  on  a  delinquent  tax 
certificate  is  binding  against  owners  not  having  personal 
notice.    Williams  v.  Pittock,  35  Wash.  271,  77  Pac.  385. 

Under  Acts  1881,  p.  63,  (overdue  tax  law)  when  the  com- 
plaint has  been  lost,  the  fact  of  the  proper  description  of  the 
lands  therein  and  the  fact  that  plaintiff  applied  for  their  con- 
demnation and  sale  may  be  shown  by  the  warning  order  in 
connection  with  the  decree  ordering  the  land  sold.  Under 
Acts  1881,  p.  63,  the  finding  by  the  court  that  the  warning 
order  was  regularly  published  prevents  its  jurisdiction  from 
being  attacked  collaterally.  The  neglect  by  a  clerk  to  enter 
a  decree  pro  confesso  under  the  provisions  of  Acts  1881,  p. 
63,  is  a  mere  irregularity,  on  account  of  which  the  decree  can 
be  attacked  in  direct  proceeding. 

Forfeiture.  Laws  1889,  p.  256,  c.  243,  §  3,  as  to  forfeit- 
ure for  non-payment  of  taxes  by  grantee  of  swamp  land 
granted  by  the  State,  is  void  under  Const.,  Art.  i,  §  17,  as 
amounting  to  a  deprivation  of  property  without  process  of 
law  (affirming  Parish  v.  Cedar  Co.»  133  N.  C.  478,  45  S.  E. 
768) .  J.  L.  Roper  Lumber  Co.  v.  Elizabeth  City  Lumber  Co. 
(N.  C.  1904),  47  S.  E.  757.  Louisiana  Acts  No.  42  of  1871, 
47  of  1873,  96  of  1877,  ^^d  107  of  1880,  with  regard  to  for- 
feiture of  property  for  the  non-payment  of  taxes  construed. 
George  v.  Cole,  109  La.  816,  33  So.  784.  If  an  action  is  begun 
by  the  county  to  foreclose  a  tax  lien  on  mortgaged  land  and 
the  mortgagee  files  a  cross-petition  praying  a  foreclosure  of 
the  mortgage,  a  decree  adjudging  a  first  lien  in  favor  of 
the  county  and  a  second  lien     in  favor  of  the  mortgagee  is 
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erroneous ;  but,  after  the  land  has  been  sold  pursuant  to  such 
decree  and  more  than  three  years  have  elapsed  after  the  con- 
firmation of  the  sale,  the  mortgagee  cannot  maintain  an  action 
to  redeem,  there  being  a  speedy  and  adequate  remedy  by  ap- 
peal on  error.  Nebraska  Loan  &  Trust  Co.  v.  Crook  (Neb. 
1905),  103  N.  W.  Rep.  57. 

Appeals.  Washington  Sess.  Laws  1903,  p.  74,  c.  59, 
4,  with  regard  to  appeals  from  judgments  for  foreclosure  in 
tax  proceedings  construed.  Fullerton,  C.  J.,  dissented  from 
the  conclusion  of  the  court.  Brown  v.  Davis,  36  Wash.  135, 
78  Pac.  779. 

Sec.  626.  Pa3rment  of  taxes. 
,It  was  held  that  as  all  the  taxes  upon  a  certam  tract  had 
been  paid  the  tax  collector  cannot  sell  the  land  for  taxes,  al- 
though the  parties  making  the  payments  were  not  the  owners 
of  the  particular  tracts  assessed  in  their  names.  Kellogg  v. 
McFatter,  11 1  La.  1037,  36  So.  112.  A  husband  cannot  claim 
credit  for  payment  of  taxes  on  the  land  of  his  wife  made  by 
him  as  executor  under  a  will  in  which  she  is  named  as  resi- 
duary devisee.     Bean  v.  Bean  (U.  C.  1904),  47  S.  E.  232. 

When,  during  an  action  for  ejectment,  the  property  which 
is  the  subject  thereof  was  sold  for  taxes,  a  tender  by  the  plain- 
tiff to  the  purchaser  of  the  amount  of  the  latter's  bid  and  10 
per  cent  in  addition,  according  to  Political  Code,  §  909,  dis-  * 
charged  the  purchaser's  lien,  where  the  plaintiff  was  in  fact 
the  true  owner  with  the  right  of  redemption.  Bourguin  v. 
Bourguin  (Ga.  1904),  47  S.  E.  639. 

Sec.  627.  Validity  in  general  of  proceedings  to  collect 
taxes  by  sale  and  otherwise. 

The  act  of  a  county  auditor  in  selling  forfeited  lands  is 
not  binding  upon  the  county  unless  such  act  is  authorized  by 
statute.  Patton  v.  Cass  County  (N.  D.  1904),  102  N.  W. 
Rep.  174. 

A  sheriff's  sale  is  valid  in  Georgia  though  made  on  July 
4.  Lumpkin  v.  Cureton,  119  Ga.  64,  45  S.  E.  729.  In  a  suit 
to  restrain  the  sale  of  land  for  unpaid  taxes  it  is  immaterial 
that  the  termination  of  the  fiscal  year  is  erroneously  stated  if 
the  date  of  the  levy  was  properly  alleged.  Boston  &  C.  Smell- 
ing Co.  V.  Elder  (Colo.  1904),  77  Pac.  258.  "The  deed  of  a 
land  commissioner  makes  out  a  prima  facie  case  in  favor  of 
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the  validity  of  a  tax  sale."  Hill  v.  Denton  (Ark.  1905),  86 
S.  W.  404.  It  was  held  that  a  sale  of  land  at  a  public  auction 
by  a  tax  collector  as  the  property  of  the  state  was  not  strictly 
a  tax  sale.  Leathern  &  S.  Lumber  Co.  v.  Nalty,  109  La.  325, 
33  So.  354. 

Land  which  "on  the  original  assessment  roll  *  *  * 
stood  assessed  to  the  state  *  *  *  was  not  subject  to 
sale"  for  taxes.  Wilkinson  v.  Jenkins  (Miss.  1903),  33 
South.  838. 

Delinquent  taxes.  Minn.  Gen.  St.  1894,  §  1602,  subdiv. 
3,  construed  and  applied — meaning  of  term  "delinquent 
taxes."  Jens  wold  v.  Minnesota  Canal  Co.,  93  Minn.  382, 
loi  N.  W.  Rep.  603.  Set.  127,  No.  107,  p.  150,  Mich  Pub. 
Acts  1899,  construed  and  applied— conveyance  of  delinquent 
lands  by  t\ve  Auditor  General  to  the  State,  under  the  State 
tax  homestead  law.  Board  of  Supervisors  v.  Powers  (Mich. 
1904),  loi  N.  W.  Rep.  657.  Galveston  City  Charter  (Sp. 
Laws  1901,  p.  132,  c.  103),  §  54,  relative  to  the  preparation 
of  lists  of  delinquent  taxpayers  and  the  bringing  of  suits 
against  them  does  not  make  the  giving  of  directions  to  the 
city  attorney  to  bring  such  suits  an  absolute  condition 
precedent,  for  the  purpose  of  the  legislature  was  to  en- 
large the  power  of  the  city  to  sue  for  its  taxes.  Brummer 
V.  City  of  Galveston,  97  Tex.  93,  76  S.  W.  Rep.  428. 

Constitutionality  of  statute.  Kansas  Statutes  1901,  chap- 
ter 392,  section  i,  providing  that  real  estate  bid  in  by  the 
county  at  a  delinquent  tax  sale  shall  be  sold  again  on  proper 
proceedings  to  satisfy  the  lien  within  the  discretion  of  the 
county  commissioners  is  not  unconstitutional  although  it 
left  a  discretion  in  the  county  officers.  Baker  v.  Board  of 
Commissioners,  67  Kan.  527,  73  Pac.  70. 

The  description  of  real  estate  in  the  petition  in  a  tax  suit 
by  abbreviations  was  held  insufficient  to  support  the  judg- 
ment rendered  thereon.  O'Day  v.  McDaniel,  181  Mo.  529, 
80  S.  W.  895.  Where  a  delinquent  list  filed  by  the  county 
auditor  consists  of  165  pages  written  on  printed  forms 
modified  by  writing  in  the  desigation  for  section,  township, 
and  range  at  the  head  of  the  appropriate  colums,  and,  in  five 
of  the  165  pages,  these  modifications  are  not  made,  the  de- 
scription of  the  land  listed  on  these  five  pages  is  sufficient, 
taken  in  connection  with  the  rest  of  the  list.  Mahlum  ▼. 
Thayer,  93  Minn.  471,  loi  N.  W.  Rep.  653. 
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The  payment  of  taxes  by  those  moving  the  committing  of 
an  estate  to  the  sheriff  is  required  by  Va.  Acts  of  1902-3,  Ch. 
82. 

Power  not  implied.  Sections  8,  17,  19,  and  24,  Chapter  31, 
West  Virginia  Code  1899,  with  regard  to  tax  sales  construed 
with  reference  to  prior  legislation.  It  was  held  that  power 
to  sell  real  esate  for  non-payment  of  taxes  cannot  be  im- 
plied. Old  Dominion  Building  &  Loan  Ass'n.  y.  Sohn,  54 
W.  Va.  loi,  46  S.  E.  222. 

Fee.  Ark.  Acts  1893,  p.  230,  providing  for  payments  to 
the  tax  collector  of  a  fee  of  25  cents,  to  be  taxed  as  costs  of 
sale  of  land  for  delinquent  taxes,  construed  and  held  to 
authorize  the  including  of  that  fee'  in  the  amount  for  which 
land  is  sold.  Trimble  v.  Allen- West  Co.,  72  Ark.  72,  yj  S. 
W.  Rep.  898. 

Title  to  city.  Where  by  city  charter  the  city  is  to  bid  in 
lands  on  sale  for  unpaid  taxes,  the  title  goes  to  the  city  and 
the  tax  lien  merges  in  the  title  acquired  by  the  city  by  the 
sale.  Schneider  v.  City  of  Detroit  et.  aL,  135  Mich.  570,  98 
N.  W.  258. 

Certificates.  Wis.  Rev.  St.  1898,  §  1140,  providing  for 
the  issuance  of  certificates  of  tax  sale  construed.  Chip- 
pewa River  Land  Co.  v.  J.  L.  Gates  Land  Co.,  118  Wis. 
345,  95  N.  W.  954. 

Laches  and  limitations.  Land  may  be  levied  on  for  taxes 
and  sold  after  two  years  from  the  date  the  tax  became  due 
where  it  is  still  held  by  the  original  owner,  and  a  sale  by 
him  or  a  foreclosure  of  a  mortgage  against  him,  made  after 
notice  of  the  sale  for  taxes  was  published,  is  inoperative  as 
against  the  purchaser  at  such  tax  sale.  Abbott  v.  Frost, 
185  Mass.  398,  70  N.  E.  Rep.  478.  Where  an  action  of 
ejecment  is  brought,  based  upon  a  tax  deed  valid  on  its  face 
after  the  running  of  five  years  limited  for  defeating  or 
avoiding  a  sale  for  taxes,  the  defendant  may  set  up  in  de- 
fense defects  in  the  proceedings  on  which  the  sale  was  based 
although  such  defects  could  not  be  used  as  a  ground  of 
affirmative  relief.  Stump  v.  Burnett,  67  Kan.  589,  73  Pac. 
894.  The  period  of  limitation  for  the  collection  of  taxes  is 
prescribed  by  Ore.  Laws  of  12905,  Ch.  219. 

Effect,  Under  the  Oregon  Statutes  (Hill's  Annotated 
Laws  1892,  sectionsh  1809-2811,2814-2816)  in  force  in  1897 
and  1898,  a  tax  sale  did  not  cut  off  the  lien  of  a  mortgage 
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executed  anterior  to  the  assessment  and  levy  of  the  tax  for 
the  non-payment  of  which  the  mortgaged  premises  were 
sold  and  the  deed  given.  The  tax  was  said  to  be  a  tax  in 
personam  and  not  in  rem  and  the  real  estate  is  to  be  re- 
sorted to  only  in  cases  where  the  personal  property  proved 
insufficient.  Middleton  v.  Moore,  43  Ore.  357,  73  Pac.  16; 
Ferguson  v.  Kaloth,  43  Ore.  414,  73  Pac.  200. 

Sec.  628.  Recent  Statutes  as  to  sale  of  lands  and  col- 
lection of  taxes. 

Alabama.  Collection  of  assessed  and  unpaid  taxes  is  pro- 
vided for  by.  Ala.  Acts  1903,  No.  77, 

Arizona  St.  1903,  G.  20,  provides  that  the  county  boards 
may,  after  the  first  insertion  of  the  list  published  of  the  real 
estate  held  by  the  territory  by  tax  deed,  sell  the  same  as 
purchasers  may  present  themselves.  Arizona  St.  1903,  C.  92, 
amends  Ariz.  Rev.  St.,  Title  62,  C.  7,  as  to  the  collection  of 
delinquent  taxes  on  real  estate. 

Arkansas  Statutes  (act  of  April  7,  1893,  amending  act 
March  31,  1883,  and  acts  of  1897,  p.  6),  relating  to  tax  sales 
and  costs  and  collector's  fees  thereunder,  construed,  in  Lewis 
V  Cherry,  72  Ark  254,  79  S.  W.  793. 

California.  Certificates  of  tax  sales  and  deeds  to  the  state 
are  legalized  by  Cal.  1903,  Ch.  59. 

Connecticut.  Sections  2394,  2403  and  2407,  of  the  gen- 
eral statutes  relative  to  collection  of  unpaid  taxes  are  amended 
by  Conn.  Acts  of  1903,  Ch.  145. 

Georgia.  Sec.  821  of  Vol.  i  of  the  Code  of  1895,  as  to  the 
sale  of  wild  lands  for  unpaid  taxes  is  amended  by  Ga.  Laws  of 
1904,  No.  651. 

Indiana.  The  various  details  of  the  foreclosure  of  liens 
for  delinquent  taxes  and  the  disposition  of  the  proceeds  of  the 
sales  made  therein  are  provided  for  by  Ind.  Laws  of  1905, 
Ch.  133. 

Iowa.  Property  on  which  sidewalk  assessments  remain 
unpaid  is  authorized  to  be  sold  by  Iowa  Acts  of  1904,  Ch.  30, 
Sec.  6. 

Maine.  Ch.  6,  Sees.  200  and  201,  of  the  Rev.  St.,  relating 
to  tax  sales,  are  repealed  and  Ch.  162  of  the  Public  Laws  of 
1895  and  Ch.  6,  Sec.  83,  of  the  Rev.  St.,  are  amended  by  "Me. 
Acts  of  1903,  Chs.  30,  31,  32  and  33. 

Nebraska.    The  proceedings  to  be  taken  in  selling  land 
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for  non-payment  of  taxes  are  contained  in  Neb.  Laws  of  1903, 
Ch.  73,  Sees.  193-21 1. 

New  Hampshire,  Sec  7,  of  Ch.  59,  and  Sec.  13  of  Ch. 
60  of  the  Pub.  St.  relating  to  the  delivery  of  tax  lists  to  the 
collector  and  the  time  within  which  land  shall  not  be  sold  for 
taxes  are  amended  by  N.  H.  Laws  of  1903,  Ch.  iii. 

New  Mexico,  The  collection  of  delinquent  taxes  on  prop- 
erty in  the  hands  of  a  receiver  is  provided  for  by  N.  M.  Laws 
of  1905,  Ch.  64. 

New  Jersey.  Sec.  51  of  an  act  for  the  assessment  of 
taxes,  approved  April  8,  1903,  as  to  sale  of  property  for  taxes, 
is  amended  by  N.  J.  Laws  of  1904,  Ch.  75,  Sec.  2.  The  com- 
pletion of  proceedings  relative  to  transfer  of  property  when 
purchaser  dies  in  order  that  arrearages  of  unpaid  taxes  may 
be  collected  is  provided  for  by  N.  J.  Laws  of  1904,  Ch.  190. 
The  provisions  of  an  act  for  the  collection  of  arrearages  of 
taxes,  approved  March  30,  1886,  is  extended  by  N.  J.  Laws  of 
1904,  Ch.  218.  Cities  may  sell  property  for  unpaid  taxes  after 
two  years  by  authority  of  N.  J.  Laws  of  1905,  Ch.  255. 

New  York.  Sec.  150  of  Ch.  908  of  the  Laws  of  1896,  as 
amended  relative  to  the  expense  of  publication  of  the  notice 
of  unredeemed  lands,  is  further  amended  by  N.  Y.  Laws  of 
1903,  Ch.  170. 

North  Dakota.  The  collection  of  taxes  on  property  taken 
by  the  state  for  non-payment  of  taxes  is  provided  for  by  N. 
D.  Laws  of  1903,  Qi.  161. 

Oregon,  Sec.  1104  of  the  Rev.  St.  providing  for  sale  of 
lands  forfeited  for  taxes,  is  amended  by  Acts  of  1904,  p.  403. 

Pennsylvania.  The  method  to  be  employed  by  city  treas- 
urers of  cities  of  the  2d  and  3d  class  in  selling  property  for 
delinquent  taxes  at  public  sale  is  prescribed  by  Pa.  Laws  of 
1903,  No.  86. 

South  Dakota.  The  sale  of  real  estate  for  non-payment 
of  taxes  is  regulated  by  S,  D.  Acts  of  1903,  Ch.  74. 

Utah.  Sec.  2621,  Rev.  St.  1898,  relating  to  the  sale  of 
real  estate  for  taxes,  is  amended  by  Utah  Laws  of  1903,  Ch. 

136. 

Virginia.  Sec.  25  of  the  revenue  act  of  April  16,  1903,  is 
amended  by  Va.  Acts  of  1903,  Ch.  61.  Sec.  623  of  the  Code, 
relative  to.  the  collection  of  taxes,  is  amended  by  Va.  Acts  of 
1902-3,  Ch.  105.  Sec.  43  of  the  revenue  act  of  Apl.  16,  1903, 
is  amended  by  Va.  Acts  of  1904,  Chs.  34  and  148.    Sees.  75 
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to  147  of  the  revenue  act  of  Apl.  i6,  1903,  are  amended  by  Va. 
Acts  of  1904,  Chs.  20  and  116. 

IVashington.  Sec.  94  of  Ch.  71,  Laws  of  1897,  relative  to 
certificates  of  delinquency,  is  amended  by  Wash.  Laws  of 
I903>  Ch.  181.  The  payment  of  delinquent  taxes  is  regulated 
by  Wash.  Laws  of  1905,  Ch.  136.  The  foreclosure  of  assess- 
ments for  local  improvements  in  certain  cities  is  authorized  by 
Wash.  Laws  of  1905,  Ch.  120. 

West  yirginia.  Ch.  30  of  the  Code  of  W.  Va.  relating  to 
the  collection  of  taxes,  is  amended  and  re-enacted  by  W.  Va. 
Acts  of  1904,  Ch.  5. 

Statutes  construed.  Florida  Statutes,  chapters  4010  and 
401 1,  Acts  1891,  as  to  sale  of  lands  for  taxes,  construed. 
Hughey  v.  Winbome  (Fla.  1902),  33  So.  249.  Pol.  Code 
1895,  §  098,  as  to  execution  sales  for  taxes,  construed.  Lump- 
kin V.  Cureton,  119  Ga.  64,  45  S.  E.  729.  Kentucky  St  1894, 
§  4151,  as  amended  by  Acts  1897,  p.  13,  C.  11,  relating  to  tax 
sales,  construed,  in  Leszinosky  v.  Le  Grand  (Ky.  1904),  83 
S.  W.  1038.  Louisiana  Act  No.  119,  p.  167,  of  1882,  as  to 
the  collection  of  taxes  by  municipal  corporations  construed. 
State  V.  New  Orleans,  112  La.  408,  36  So.  475.  Louisiana 
Statutes  as  to  the  recording  and  publishing  of  delinquent  tax 
lists,  construed.  Finney  v.  Gulf  Land  &  Imp.  Co.,  112  La. 
949>  36  So.  814.  Michigan  general  tax  law  (Comp.  Laws 
1897,  p.  1220),  §§  59,  91,  95,  construed  and  applied, — sale  of 
delinquent  lands.  Oppenborn  v.  Auditor  General  (Mich. 
1905),  103  N.  W.  Rep.  515.  Mont  Const.,  Art.  16,  §  5,  pro- 
viding that  the  county  treasurer  shall  be  the  only  collector  of 
taxes,  construed.  State  ex  rel  City  of  Butte  v.  Weston,  29 
Mont.  125,  74  Pac.  415.  Where  land  has  been  sold  for  taxes 
under  N.  J.  Gen.  St.,  p.  3370,  the  surplus  is  properly  paid  to 
the  assignee  in  bankruptcy  of  the  owner  regardless  of  the  fact 
that  the  assignee  has  conveyed  his  interest  to  the  purchaser 
who  later  redeems.  Gavenesch  v.  Mayor,  etc.,  of  Jersey  City 
(N.  J.  L.  1904),  59  Atl.  25. 

Sec.  629.    Judicial  proceedings  to  collect  taxes. 

As  to  proceedings  proper  for  the  recovery  from  the  county 
commissioners  of  taxes  collected  for  levee  purposes  under  Ark. 
Acts  1893,  p.  157,  and  1901,  p.  27,  and  construction  of  these 
acts  on  the  subject,  see  Pratt  et  al.  v.  Dudley  (Ark.  1905),  84 
S.  W.  781.    In  proceedings  to  sell  the  remainderman's  interest 
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for  taxes,  where  the  life  tenant  is  not  brought  into  court,  no  in- 
terest of  the  latter  passes,  either  under  the  judgment  or  sale. 
It  is  error  to  sell,  in  the  first  instance,  the  remainder  interest 
for  taxes  primarily  due  from  the  particular  estate,  and  the 
life  tenant's  estate  in  other  property  should  be  exhausted  be- 
fore the  remainderman  is  held  liable.  The  holder  of  the  par- 
ticular estate  should  first  be  brought  into  court  and  his  interest 
sold,  that  the  remainderman  may  protect  himself  by  buying 
it  in.  Fenley  et.  al.  v.  City  of  Louisville  (Ky.  1905),  84  S. 
W.  582.  An  action  by  a  city  on  tax  bills  against  the  real 
owner  of  property  and  her  trustee,  in  whose  name  the  property 
stands,  but  who  holds  merely  a  dry  trust  therein  without  bene- 
ficial interest,  will  not  abate  or  be  stricken  from  the  docket 
after  the  trustee's  death,  though  more  than  12  months  elapse 
thereafter  without  revival  of  the  action ;  as  the  city  might  have 
placed  the  property  in  a  receiver's  hands  and  secured  payment 
from  rents  and  profits,  or  ordered  a  sale  of  the  beneficial  in- 
terest of  the  owner.  City  of  Louisville  v.  Anderson  et.  al. 
(Ky.  1905),  84  S.  W.  873.  Under  Ch.  67,  p.  76,  N.  D.  Laws 
1897,  providing  for  the  enforcement  of  delinquent  taxes  by 
judicial  proceedings  against  the  land,  the  jurisdiction  of  the 
court  to  enter  judgment  against  a  particular  tract  appearing 
on  the  list  filed  with  the  clerk  as  subject  to  delinquent  taxes 
is  not  affected  by  the  fact  that  all  taxes  against  the  owner  and 
against  the  tract  have  been  previously  paid.  Purcell  v.  Farm 
Land  Co,  (N.  D.  1904),  100  N.  W.  Rep.  700.  For  further 
discussion  of  various  details  of  proceedings  under  this  statute, 
see  Darling  v.  Purcell  (N.  D.  1904),  100  N.  W.  Rep.  726;  and 
Cruser  v.  Williams  (N.  D.  1904),  100  N.  W.  Rep.  721.  Suits 
brought  under  Code  1899,  Ch.  105,  §  7,  regulating  the  sale  of 
lands  forfeited  for  non-payment  of  taxes  are  judicial  proceed- 
ings which  must  be  commenced  as  provided  in  Code,  Ch.  124, 
and  conducted  like  other  suits  in  chancery,  save  as  provided 
therein,  and  are  in  the  nature  of  proceedings  in  rem  against 
the  land ;  and  all  persons,  including  infants  and  those  laboring 
under  disabilities,  are  bound  by  the  final  decree.  In  a  final 
decree,  made  in  a  proceeding  under  Code  1899,  Ch.  105,  §  7, 
for  the  sale  of  forfeited  lands,  no  error  other  than  a  jurisdic- 
tional one  may  be  attacked  collaterally.  Starr  et.  al.  v.  Samp- 
sell  et.  al.  (W.  Va.  1904),  47  S.  E.  255. 

Injunction.     A  collector  of  taxes  cannot  be  restrained 
from  collecting  a  tax  from  the  party  to  whom  it  was  assessed 
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even  though  the  land  on  which  it  was  assessed  had,  after  the 
assessment  and  before  the  collection  of  the  tax,  been  sold  at 
mortgage  foreclosure  sale.  Webber  Lumber  Co.  v.  Shaw 
(Mass.  1905),  75  N.  E.  Rep.  640.  A  court  of  equity  will  not 
enjoin  the  collection  of  a  tax  unless  the  assessment  is  so  ex- 
cessive as  to  import  fraud  in  the  assessor  or  amounts  to  spolia- 
tion. City  of  Covington  v.  Shinkle  (Ky.  1903),  74  S.  W.  652. 
Limitations,  Where  an  action  for  the  recovery  of  taxes  is 
brought  before  the  statutory  limitation  expires,  a  purchaser 
pendente  lite  cannot  plead  the  statute,  though  the  amended 
petition  making  him  a  defendant  was  not  filed  within  five 
years  after  the  claim  matured.  City  of  Louisville  v.  Jacob  et. 
al.  (Ky.  1905),  84  S.  W.  772. 

Sec.  630.    Sale  of  land  for  taxes — Notice  of  sale. 

Section  1419  of  the  Code  relative  to  publication  of  notices 
of  tax  sales,  is  amended  by  Idwa  Acts  of  1904,  Ch.  2,  Sec.  2. 
P.  7671  of  the  General  Statutes  of  1901,  prescribing  the 
method  of  advertising  land  for  sale  for  unpaid  taxes,  is 
«  amended  by  Kas.  Session  Laws  of  1905,  Ch.  499.  A  tax  sale 
is  not  invalid  because  the  notice  of  delinquency  is  left  at  the 
domicile  of  the  owner  of  the  property  in  the  hands  of  his  wife. 
In  re  Inter-state  Land  Co.,  no  La.  286,  34  So.  446.  Ch.  10, 
Sec.  73,  of  the  Rev.  St.,  prescribing  the  manner  of  selling  land 
for  non-payment  of  taxes,  is  amended  by  Me.  Acts  of  1905, 
Ch.  178.  For  construction  of  Gen.  St.  1894,  sections  1580, 
1654,  relating  to  notice  of  tax  sales  and  proof  of  notice  of 
redemption,  see  Sterling  v.  Urquhart  et.  al.,  88  Minn.  495,  93 
N.  W.  898.  Sec.  120  of  Ch.  414,  of  the  Laws  of  1897,  relative 
to  notice  of  tax  sales  in  villages,  is  amended  by  N.  Y.  Laws  of 

1904,  Ch.  34.  Sec.  151  of  Ch.  908,  of  the  Laws  of  1896,  as 
amended,  relative  to  publication  of  lists  of  real  property  to 
be  sold  for  non-payment  of  taxes,  is  further  amended  by  N.  Y. 
Laws  of  1905,  Ch.  445.  Sec.  3  of  Ch.  558,  of  the  Public  Laws 
of  1901,  providing  for  advertising  property  for  non-payment 
of  taxes  is  amended  by  N.  C.  Laws  of  1903,  Ch.  612.  Ch. 
558  of  the  Laws  of  1901,  is  so  amended  as  to  provide  for  the 
giving  of  notice  of  tax  sales  to  mortgagees  by  N.  Car.  Laws  of 

1905,  Ch.  431.  Certain  defects  in  notices  of  delinquent  tax 
sales  are  cured  by  Ore.  Laws  of  1903,  p.  no.  Sees.  2194  and 
2195  of  the  Rev.  Political  Code,  relating  to  notice  and  time  of 
tax  sales,  are  amended  by  S.  D.  Laws  of  1905,  Ch.  53.    Notice 
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in  tax  suit  held  defective  under  Tex,  Acts  1897,  p.  138,  C. 
103^  §  I5>  for  failure  to  be  in  the  name  of  the  county  and 
because  directed  to  ^he  sheriff  instead  of  the  interested  parties. 
Babcock  v.  Wolffarth  (Tex.  C.  C.  A.  1904),  80  S.  W.  642. 
As  to  the  requisites  of  a  notice  of  sale  of  land  for  taxes  under 
Wis.  Rev.  St  1898,  §  1 1 30,  see  Chippewa  River  Land  Co.  v. 
J.  L.  Gates  Land  Co.  (Wis.  1903),  94  N.  W.  37.  Wis.  Rev. 
St.  1898,  §  1 130  and  §  1 132,  requiring  notice  of  tax  sale  and 
affidavit  thereof  construed.  Pinkerton  v.  J.  L.  Gates  Land  Co. 
ri8  Wis.  514,  95  N.  W.  1089. 

Where  the  only  copy  of  the  resolution  of  the  county  com- 
missioners, designating  the  newspaper  in  which  the  tax  list 
should  be  published,  found  in  connection  with  the  judg- 
ment roll  in  tax  judgment  proceedings,  is  not  properly  certi- 
fied by  the  county  auditor,  the  presumption  that  the  court 
acquired  jurisdiction,  arising  from  the  fact  that  the  judgment 
was  regular  on  its  face,  is  overcome,  and  both  the  judgment 
and  any  tax  title  acquired  under  it  are  void  Chadboume  v. 
Hartz,  93  Minn.  233,  loi  N.  W.  Rep.  68.  For  particular  facts 
held  to  show  that  the  owner  of  unimproved  land  was  in  pos- 
session thereof,  so  that  a  tax-deed  issued  without  notice  to  the 
owner  at  the  expiration  of  the  period  of  redemption  from  a 
tax  sale  was  invalid,  see  Foy  v.  Houstman  (la.  1905),  103 
N.  W.  Rep.  369. 

A  tax  foreclosure  summons  served  by  publication  calling 
on  the  defendant  to  appear  "within  sixty  days  after  the  service 
of  this  notice  and  summons  upon  you,"  is  so  indefinite  as  to 
the  time  of  appearance  that  it  does  not  amount  to  a  summons 
where  it  does  not  state  any  date  for  the  first  publication  Smith 
V.  White,  32  Wash.  414,  73  Pac.  480.  Where  for  tax  fore- 
closure the  statute  requires  service  sixty  days  before  the  day 
of  appearance  the  last  publication  in  service  by'  publication 
must  be  made  before  the  sixty  day  period  as  there  is  no  com- 
pleted service  until  the  last  publication.  Woodham  v.  Ander- 
son, 32  Wash.  500,  73  Pac.  536. 

Under  Colorado  Statutes  the  failure  to  file  with  the  county 
clerk  affidavits  of  notice  of  a  tax  sale  cannot  in  any  event 
prejudice  the  rights  of  the  owner  of  the  property  sold  as  they 
only  become  material  when  the  question  of  requisite  notice  of 
sale  is  in  issue.  Bertha  Gold  Mining  Co.  v.  Burr,  31  Colo. 
264,  73  Pac.  36. 

Posting  notice  of  sale.    An  affidavit  of  posting  notices  of 
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tax  sale  required  by  §  1130  Wis.,  Rev,  St.,  1898,  is  insufScient 
if  it  fails  to  state  the  city  and  county  in  which  the  various 
places  mentioned  as  places  at  which  notices  have  been  posted 
are  located,  and  describes  these  places  as  "conspicuous  places." 
but  does  not  state  that  they  are  public  places  or  state  facts 
necessarily  showing  that  they  are  public  places.  Myrick  v. 
Kahle,  120  Wis.  57,  97  N.  W.  Rep.  506,  subnora.  Shepherd  v. 
Kahle. 

Notice  to  unknown  parties.  Missouri  Revised  Statutes 
1899,  section  580,  with  regard  to  publication  of  notice  against 
parties  unknown  in  a  proceeding  to  sell  land  for  taxes  con- 
strued. Eminence  Land  &  Mining  Co.  v.  Current  River  Land 
&  Cattle  Co.,  187  Mo.  420,  86  S.  W.  145. 

Order  of  names  in  advertisements.  A  tax  sale  is  not  invalid 
because  in  the  advertisement  of  various  parcels  the  names  of 
the  owners  are  not  placed  in  exact  alphabetical  order  under 
each  letter.  In  re  Interstate  Land  Co.,  34  So.  446,  no  La.  286. 

Name.  Where  in  a  suit  to  foreclose  a  tax  lien  against  land 
the  record  holder  of  which  was  "William  D.  Spore"  publica- 
tion was  made  against  one  "W.  D.  Spore"  it  was  held  that  the 
court  failed  to  acquire  jurisdiction  and  the  sale  therein  was 
void.  Spore  v.  Ozark  Land  Co.,  186  Mo.  656,  85  S.  W.  556. 
When  a  suit  was  begun  to  foreclose  on  land  for  taxes  against 
"A.  H.  Gillingham"  and  no  personal  service  was  made  but 
publication  was  had  against  "A.  H.  Gillingham,"  it  was  held 
that  the  court  acquired  no  jurisdiction  over  "Aubrey  H.  Gil- 
lingham" and  no  title  to  the  latter's  land  could  pass  thereunder. 
Gillingham  v.  Brown,  187  Mo.  181,  85  S.  W.  11 13.  Where 
property  is  conveyed  and  registered  in  the  name  of  the  grantee 
as  administratrix  of  a  deceased  grantor,  and  the  property  is 
subsequently  sold  for  taxes  in  her  individual  name,  the  tax 
sale  was  invalid  as  against  the  heirs  of  the  deceased.  Baines 
V.  Alker,  207  Pa.  234,  56  Atl.  433.  A  notice  to  one  owning 
land  in  fee  that  the  land  has  been  sold  for  taxes  is  sufficient 
if  addressed  to  "A.  B.  Mortgagee,"  instead  of  to  "A.  B. 
Owner,"  and  it  is  unnecessary  that  the  purchser  of  the  tax- 
title,  at  the  time  of  serving  the  notice,  exhibit  a  certified  copy 
of  his  deed  or  a  certificate  that  the  report  of  sale  has  been  con- 
firmed. Bradley  v.  Williams  (Mich.  1905),  102  N.  W,  Rep. 
625. 

Land  already  sold  for  taxes.  Under  Code  1879,  §  ^3>  c-  ^9' 
and  Code  1899,  c.  31,  §  4,  a  re-sale  of  land  already  purchased 
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and  held  by  the  state  for  taxes  of  a  preceding  year  is  invalid, 
the  land  not  having  been  redeemed ;  and  the  proceedings  giving 
title  to  the  second  purchaser  are  not  merely  irregular  but  void ; 
and  Code  c.  31,  §  25,  requiring  the  former  owner,  as  a  pre- 
requisite to  a  relief  from  a  tax  deed  on  account  of  defect  in  the 
record,  to  repay  the  purchaser,  does  not  apply,  the  fact  of  the 
previous  sale  to  the  state  not  appearing  in  the  record  and  the 
omission  avoiding  the  deed  entirely.  State  v.  McEldowney 
et.  al  (W.  Va.  1904),  47  S.  E.  650. 

Sec.  631.    Who  may  purchase  at  tax  sale. 

An  agent  for  a  non-resident  land-owner,  who  has  in- 
formed his  principal  of  a  pending  tax  sale  and  has  been  dis- 
charged, may  acquire  a  valid  title  under  a  tax  deed.  Bemis 
et.  al.  V.  Plato,  119  Iowa  127,  83  N.  W.  83.  When  a  real 
estate  agent  has  money  in  his  hands  belonging  to  the  owner, 
he  cannot  allow  the  land  to  be  sold  for  taxes,  bid  it  in  and 
then  set  up  his  tax  title.  State  v.  Colberg's  Unknown  Heirs, 
113  Tenn.  298,  86  S.  W.  718.  Where  an  agent  of  the  owner, 
in  fraud  of  his  principal  bought  in  the  tax  title  in  his  own 
name  and  entered  into  possession  under  such  fraudulent  acts, 
it  was  held,  on  complaint  in  equity  by  a  grantee  from  the  de- 
frauded owner,  that  equity  would  declare  void  such  tax  title 
as  against  complainant.  Day  v.  Davey  et.  al.,  132  Mich.  173, 
93  N.  W.  257. 

Mortgagees  or  their  assigns  may  not  allow  land  to  be 
sold  for  taxes  and  acquire  title  under  the  sale.  Ross  v.  Trick 
Co.,  73  Ark.  45,  83  S.  W.  343. 

Sec,  632.  Sale  for  taxes — Purchase  by  governmental 
bodies.  Florida  Statutes  and  Constitution  as  to  tax  certi- 
ficates held  by  cities  and  tax  assessments  construed.  Orlando 
V.  Equitable  Bldg.  &  Loan  Ass'n.   (Fla.  1903),  33  So.  986. 

Neb.  Compiled  St.  1901,  Art.  3,  c.  JJ,  relating  to  the  pur- 
chase of  land  by  counties  and  municipalities  at  tax  sales  is  con- 
stitutional. The  Nebraska  statutes  contemplate  the  sale  of  all 
land  on  which  taxes  are  delinquent  by  the  county  treasurers 
to  parties  willing  to  pay  the  amount  due  and  thus  speedily 
collect  such  revenues ;  and  where  land  cannot  be  sold  to  such 
purchasers  the  same  may  be  sold  to  the  counties  and  munici- 
palities mentioned  in  the  act  and  tax  sale  certificates  issued, 
which  after  two  years — the  time  allowed  to  redeem — ^if  not 
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assigned  by  those  willing  to  purchase,  may  be  foreclosed  by 
the  holders ;  the  county  or  municipality  acting  as  a  trustee  of 
an  express  trust.  Logan  County  v.  Carnahan,  66  Neb.  685^ 
95  N.  W.  812.  A  county  board  which  has  bought  in  land  for 
overdue  taxes  has  no  authority  to  cancel  the  sale  record  and 
the  tax  certificate  without  payment  to  it  of  all  taxes,  penalties 
and  costs  due.  Kelly  v.  Dawes  County  ct.  al.  (Neb.  1903), 
93  N.  W.  405.  Sec.  1271,  Rev.  Codes  1899,  relative  to  sale  of 
property  bid  in  by  county  is  amended  by  N.  D.  Laws  of  1903, 
ch.  168.  Oregon  Laws  1893,  p.  28,  and  B.  &  C.  Comp.,  3127, 
with  regard  to  the  purchase  by  a  county  of  land  sold  for 
taxes  construed.  Berger  v.  Multonomah  County,  45  Ore.  402, 
78  Pac.  224. 

Estoppel.  Where  a  municipality  has  caused  property  to 
be  adjudicated  for  taxes  due  but  does  not  take  possession  and 
the  property  is  still  assessed  to  the  tax  debtor  and  sold  by  the 
municipality  through  the  tax  collector  under  a  later  assess- 
ment to  a  third  person,  who  pays  therefor  and  for  the  taxes 
for  years  thereafter,  it  is  held  that  the  municipality  is  estopped 
to  set  up  its  original  tax  title.  State  v.  New  Orleans,  112  La. 
408,  36  So.  475. 

Sec.  633.    Irregularities  sufficient  to  avoid  a  tax  sale. 

In  Minnesota,  it  is  held  that  a  tax  deed  issued  by  the  state 
upon  premises  acquired  by  the  state  under  a  tax  sale  is  void 
if  the  amount  paid  therefor  by  the  purchaser  does  not  include 
the  amount  of  the  then  due  and  delinquent  subsequent  tax. 
Chadbourne  v.  Hartz,  93  Minn.  233,  loi  N.  W.  Rep.  68.  A 
sale  to  the  state  for  the  non-payment  of  taxes  for  the  year 
1874  is  void  when  it  appears  that  in  1874  the  land  in  question 
was  the  property  of  the  state  and  not  subject  to  taxation. 
Carraway  v.  Moore  (Ark.  1905),  86  S.  W.  995.  Under  Kurd's 
Rev.  St.  111.  1901,  c.  120,  §  194,  requiring  that  a  clerk's  certifi- 
cate of  judgment  rendered  upon  the  property  therein  mentioned 
for  taxes,  etc.,  shall  be  filed  on  the  day  advertised  for  sale,  a 
tax  deed  is  invalid  where  the  certificate  was  made  on  a  day  be- 
fore the  day  advertised  for  the  sale.  Glos  v.  Gleason,  209  111. 
517,  70  N.  E.  Rep.  1045.  The  sale  of  land  for  non-payment  of 
taxes  which  non-payment  is  caused  by  the  failure  of  the  tax 
comptroller  to  render  a  proper  statement  of  the  unpaid  taxes, 
IS  void  as  against  the  party  entitled  to  pay  the  taxes  but  hav- 
ing failed  to  do  so  through  the  comptroller's  defeasance,  and 
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parties  holding  under  him.    Wallace  v.  McEchron,  176  N.  Y. 
424,  68  N.  E.  Rep.  663. 

Kirby's  Arkansas  Digest,  Section  7086,  with  regard  to 
tax  sales  construed  and  it  was  held  that  in  accordance  with  it 
the  cerificate  of  publication  must  be  made  before  the  day  of 
sale.  Hunt  v.  Gardner  (Ark.  1905),  36  S.  W.  426. 

Where  land  was  sold  for  taxes  for  the  year  1868  and  the 
taxes  for  that  year  were  not  levied  till  1869  it  was  held  the 
tax  deed  was  void.  (Hill,  C.  J.,  dissenting).  St.  Louis  Re- 
frigerator &  Wooden  Gutter  Co.  v.  Thornton  (Ark.  1905), 
86  S.  W.  853. 

Deed.  A  description  in  a  tax  deed  was  held  insufficient 
in  that  it  was  not  sufficiently  certain  to  enable  all  parties  in- 
vited to  buy  to  identify  the  property  and  know  what  was  being 
sold,  in  Bell  v.  McLaren,  89  Minn.  24,  93  N.  W.  515.  When 
a  sheriff's  deed  after  a  judgment  for  non-payment  of  taxes 
was  not  properly  acknowledged  according  to  law  and  the 
party  against  whom  the  deed  was  set  up  in  ejectment  was  not 
personally  notified  of  the  commencement  of  the  suit  and  the 
service  by  publication  was  not  directed  to  him,  the  deed  is 
void  as  against  him.  Graton  v.  Holliday  Klotz  Land  &  Lumber 
Co.,  189  Mo.  322,  87  S.  W.  40.  It  was  held  that  a  tax  deed 
which  contained  a  recital  that  there  had  been  a  sale  to  the 
county  but  no  recital  to  show  the  county's  right  to  buy  is  void 
on  its  face  and  the  owner  in  ejectment  need  not  tender  or 
pay  any  of  the  taxes  for  which  the  sale  was  made.  Wade  v. 
Crouch,  14  Okla.  593,  78  Pac.  919. 

Description  of  land,  A  sale  for  taxes  is  invalid  where  the 
description  of  the  lot  in  the  advertisement  of  sale  is  not  the 
same  as  that  in  the  tax  duplicate,  where  the  statute  (Burns' 
Rev.  St.  1901,  §  8601)  requires  the  descriptions  to  be  the 
same.    Brown  v.  Reeves  &  Co.,  31  Ind.  App.  517,  68  N.  E.  604. 

Excessive  amoukt  or  charge.  Where  officers  collect  ex- 
cessive fees  for  the  sale  of  land  for  the  non-payment  of  taxes 
such  sales  are  void.  Moon  v.  Salt  Lake  County,  27  Utah  435,^ 
76  P.  222.  The  intentional  addition  of  six  cents  to  the  amount 
legally  due  a  county  for  taxes  and  expenses,  will  make  void  a 
tax  sale.  Green  v.  McGrew  (Ind.  App.  1905),  72  N.  E.  Rep. 
1049.  In  Arkansas,  $1.85  as  costs  in  a  tax  sale  were  held  ex- 
cessive and  the  sale  void.  Harvey  v.  Douglass,  73  Ark.  221, 
83  S.  W.  946.  In  Arkansas,  a  tax  sale  was  held  void  where 
the  price  included  a  fee  for  a  certificate  which  was  unauthor- 
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ized.  Kirker  v.  Daniels,  73  Ark.  263,  83  S.  W.  912.  Where 
a  final  redemption  notice  states  a  substantially  greater  sum 
than  is  actually  due  a  deed  issued  in  pursuance  of  such  notice 
is  void.    Shinkle  v.  Meek  (Kan.  1904),  76  P.  837. 

Excessive  lez'y.  It  was  held  that  a  tax  levy  upon  an  exe- 
cution for  $9.90  upon  a  city  lot  worth  between  $600  and  $1,000, 
which  could  be  divided  into  two  lots,  each  of  more  value  than 
the  execution,  was  excessive  and  the  purchaser  under  the 
tax  sale  took  no  title  as  against  the  owner.  Roser  v.  Georgia 
Loan  &  Trust  Co.,  118  Ga.  181,  44  S.  E.  994.  In  an  action  to 
set  aside  a  tax  sale  on  the  ground  of  excessive  levy,  where 
the  amount  of  the  levy  was  only  $2.32,  and  the  land  sold  was 
wild  land  with  timber  thereon,  being  worth  $900  to  $1,300, 
as  plaintiff  testified,  or  $100  as  defendant  testified,  the  direction 
of  a  verdict  for  defendant  was  held  error.  Stark  v.  Cummings, 
119  Ga.  35,  45  S.  E.  722.    See  p.  901  post. 

Separate  sale.  Under  §  1592,  Minn.  Gen.  St.  1894,  if 
two  tracts  of  land  are  separately  assessed  and  separate  tax 
judgments  are  entered  against  them,  the  auditor  must  sell  the 
tracts  separately  and  a  sale  of  both  tracts  as  one  parcel  for  a 
gross  amount  is  void.  Chadbourne  v.  Hartz,  93  Minn.  233, 
loi  N.  W.  Rep.  68.  Where  the  city  had  a  valid  tax  assess- 
ment and  levy  against  property  but  lots  were  assessed  to- 
gether instead  of  separately  as  required  by  law  such  assess- 
ment is  a  mere  irregularity  not  impairing  the  validity  of  the 
tax  and  a  purchaser  is  subrogated  to  the  rights  of  the  city 
notwithstanding  the  irregularity  of  the  sale  avoided  the  pur- 
chaser's title.  Phelps  v.  Brumback  (Mo.  App.  1903),  80  S. 
W.  678. 

Sec.  634.    Irregularities  insufficient  to  avoid  a  tax  sale. 

Mere  inadequacy  of  price  is  no  objection  to  a  sale  for  taxes 
where  there  is  no  showing  of  unfairness  in  the  sale  or  want 
of  statutory  notice!  Rothchild  Bros.  v.  RoUinger,  32  Wash,  307, 

73  P.  367. 

For  objections  to  a  tax  sale  which  were  held  insufficient 
see  Washington  Timber  and  Loan  Co.  v.  Smith,  34  Wash.  625, 
76  P.  267.  For  facts  held  sufficient  to  sustain  a  tax  sale,  al- 
though the  assessment  was  in  the  name  of  a  corporation  of 
which  the  true  owner  was  manager,  see  N.  Boyington  Co.  v. 
Southwick,  120  W  is.  184,  97  N.  W.  Rep.  903.  In  the  same 
<:ase  it  is  held  that  the  omission  in  the  delinquent  return  of 
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the  abbreviation  "A,"  after  the  figures  giving  the  dimensions 
of  a  part  of  the  land,  is  an  immaterial  irregularity,  within  the 
meaning  of  Wis.  Rev.  St.  1898,  §  1047. 

A  sale  of  land  for  one-quarter  of  a  cent  more  taxes  than 
is  due  does  not  render  the  sale  void  under  Sand.  &  H.  Dig.  §§ 
6606  and  6607,  which  require  that  no  more  than  the  sum 
actually  due  shall  be  the  amount  for  which  a  sale  of  land  for 
taxes  may  be  made.  Cowling  v.  Muldrow,  71  Ark.  488,  76  S. 
W.  Rep.  424.  Under  Code  1899,  §  25,  c.  31,  the  fact  that  the 
delinquent  list  was  not  returned  within  the  time  specified  by 
law  does  not  invalidate  a  sale  to  tlie  state  (or  to  a  private  per- 
son). State  V.  McEldowney  et.  al.  (W.  Va.  1904),  47  S.  E. 
650.  Defect  in  purchase  by  the  state  held  to  be  healed  by  the 
provisions  of  Code  1899,  c.  31,  §  25,  (Acts  1882,  c.  130,  p. 
387).  State  V.  McEldowney  et.  al.  (W.  Va.  1904),  47  S. 
E.  650.  A  delay  of  three  days  after  verifying  in  filing  an 
affidavit  for  publication  service  in  proceedings  to  enforce  a 
tax  lien  is  not  fatal  to  the  judgment  of  foreclosure,  no  sub- 
stantial injury  to  the  defendant  being  shown.  Whitney  v. 
Knowlton,  33  Wash.  319,  74  P.  469.  In  collateral  proceedings 
after  a  sale  the  Tact  that  the  sale  was  itiade  by  an  administrator 
to  pay  debts  under  an  order  of  the  Probate  Court  made  four- 
teen years  after  the  administrator's  appointment  is  imma- 
terial. Kelley  v.  Laconia  Levee  Dist.  (Ark.  1905),  85  S.  W. 
250.  Where  taxing  officers  have  jurisdiction  to  assess  and 
levy  taxes  upon  land  and  the  treasurer  has  authority  to  sell 
and  convey  the  same  in  default  of  payment  of  the  tax  or  a  re- 
demption from  the  sale,  and  the  tax  deed  has  been  of  record 
more  than  three  years  prior  to  the  institution  of  an  action  to 
recover  possession  of  the  land,  sueh  deed  cannot  be  avoided 
by  mere  irregularity  in  the  tax  proceedings  Stoddard  v. 
Lyon  (S.  D.  1904),  99  N.  W.  11 16.  In  an  action  by  a  pur- 
chaser of  lands  at  a  tax  sale  to  quiet  his  title,  such  sale  cannot 
be  set  aside  upon  proof  of  irregularities  in  assessments,  such 
as  a  failure  to  except  a  right  of  way  of  a  railroad  company  over 
W.  1058. 

Where  land  has  been  sold  for  taxes  an  owner  is  not  en- 
titled to  have  the  sale  declared  void  because  he  was  not  in- 
formed of  such  sale  upon  subsequently  inquiring  of  the  county 
treasurer  what  taxes  were  due.  Conklin  v.  Cullen,  29  Mont* 
38,  74  P.  72. 

A  description  of  land  in  a  tax  judgment  is  sufficient,  if  it 
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distinctly  points  out  the  land  in  such  a  way  as  to  leave  no 
room  for  mistake  as  to  what  property  is  intended,  even  though 
the  description  incorrectly  states  the  range  in  which  the  land 
is  located;  evidence  of  extrinsic  facts  is  admissible  to  apply 
such  a  description  and  identify  the  land.  National  Bond  & 
Security  Co.  v.  Board  of  Com'rs.,  91  Minn.  63,  97  N.  W. 
Rep.  413.  The  court  also  discuss  the  requirements  of  Minn. 
Gen.  St.,  §§  1592,  1601. 

Excessive  levy  held  no  ground  for  setting  aside  a  sheriff's 
sale  for  taxes  when  the  property  is  pointed  out  by  defendant 
in  fi  fa ;  whether  it  has  been  so  pointed  out  being  a  question  of 
fact  for  the  jury.  Lumpkin  v.  Cureton,  119  Ga.  64,  45  S.  E. 
729.    See  p.  899  ante. 

Sec.  635.    Rights  of  purchaser  at  tax  sale. 

The  purchaser  at  a  tax  sale  takes  title  free  from  the  lien 
of  a  prior  mortgage.  Tinsley  v.  Atlantic  Mines  Co.  (Colo. 
1904),  yy  Pac.  12.  A  tax  sale  or  conveyance  legally  made 
vests  in  the  purchaser  an  absolute  title  free  from  any  mort- 
gage in  existence,  and  all  outstanding  incumbrances.  Abbott 
v.  Frost,  185  M?iss.  398,  70  N.  E.  Rep.  478.  Property  in  New 
Orleans  was  adjudicated  to  the  city,  for» non-payment  of  taxes, 
in  1894,  and  the  deed  was  recorded,  though  the  city  did  not 
take  possession.  In  1901  it  was  sold  for  non-payment  of  state 
taxes.  Held :  The  city  must  cancel  on  its  books  all  claims  it 
might  have  under  assessments  for  non-paynient  of  which  the 
sale  was  made.  The  purchaser  under  the  sale  by  the  state 
should  be  put  into  possession.  State  ex  rel  Linder  v.  City  of 
New  Orleans,  34  So.  582,  no  La.  405.  Wis.  Rev.  St.  1898, 
§§  3087,  3088,  relating  to  ejectment  against  purchasers  at  tax 
sale  construed.  Pinkerton  v.  J.  L.  Gates  Land  Co.,  118  Wis. 
514,95  N.  W.  1089. 

From  the  enactments  of  the  Legislature  it  is  plain  that 
the  policy  is  to  provide  for  an  administrative  sale  of  land  for 
delinquent  taxes  and  allow  thereafter  two  years  time  in  which 
to  redeem  in  conformity  with  the  constitutional  provisions 
after  which  an  absolute  sale  and  an  extinguishment  of  the 
owner's  title  is  provided  for  by  the  issuance  of  a  tax  deed  by 
the  county  treasurer,  or  by  a  foreclosure  suit  and  sale  of  land 
by  judicial  process  for  the  satisfaction  of  such  taxes.  Logan 
County  V.  Camahan,  66  Neb.  685,  95  N.  W.  812. 

Sec.  3895,  pt.  Ill,  ch.  VIII  of  the  Political  Code,  relating 
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to  the  duty  of  the  purchaser  of  property  sold  for  delinquent 
taxes  is  amended  by  Mont.  Acts  of  1905,  ch.  79. 

It  was  held  that  an  adjudication  to  one  of  several  joint 
owners  of  land  offered  at  auction  for  taxes  does  not  divest  the 
title  of  the  joint  owners  but  simply  operates  as  a  payment  for 
their  benefit,  the  adjudicator  being  merely  entitled  to  reim- 
bursement for  his  outlay.  Bossier  v.  Herwig,  112  La.  539,  36 
So.  557.  It  was  held  that  where  a  husband  acting  as  his  wife's 
agent  becomes  the  adjudicatee  at  a  tax  sale  of  land  belonging 
to  her  and  her  co-heirs,  he  takes  no  title  adverse  to  the  own- 
ers and  the  prescription  statute  quieting  tax  titles  has  no  appli- 
cation. Alexander  v.  Light,  112  La.  925,  36  So.  806.  Where 
a  tax  sale  was  made  in  1869,  under  which  the  buyer  never  took 
possession,  paid  taxes,  or  laid  any  claim  until  1902,  it  was 
held  that  the  holder's  title  was  void.  It  is  in  the  class  of  titles 
of  "those  who  buy  property  which  is  in  the  pessession  of  the 
tax  debtor,  and  make  no  effort  to  dispossess  the  debtor;  on 
the  contrary,  by  silence,  enable  the  owner  o  acquire  legal 
title."  Boagni  v.  Pacific  Imp.  Co.-,  iii  La.  1063,  36  So.  129. 
Where  land  was  sold  by  the  sheriff  in  1869  for  taxes  and  re- 
deemed in  1873  ^"d  thereafter  all  taxes  were  paid,  it  was  held 
that  a  sale  in  1880  by  liquidating  levee  commissioners  was 
void  and  as  the  grantee  of  the  latter  deed  never  went  into  pos- 
session, he  has  no  claim  thereon.  Mitchell  v.  Bond,  84  Miss. 
72,  36  So.  148.  Purchaser  of  real  estate  at  tax  sale  or  one 
claiming  under  him  is  to  have  rent  issues  and  profits  during  his 
possession.  Alabama  St.  1903,  No.  476.  It  was  held  that 
where  land  assessed  to  heirs  became  delinquent  for  non-pay- 
ment of  taxes  and  before  a  tax  sale  a  partition  was  made,  and 
part  of  the  land  allotted  to  one  of  the  heirs  was  sold  to  a 
third  party  at  the  tax  sale  any  one  of  those  who  shared  in  the 
partition  can  redeem.  Where  the  purchaser  declines  to  allow 
redemption  it  is  not  necessary  for  the  party  seeking  redemp- 
tion to  actually  produce  the  money.  Where  on  a  second  sale 
for  later  taxes  the  original  tax  purchaser  fails  to  redeem  from 
the  purchaser  at  the  second  sale,  who  was  one  of  the  original 
heirs,  the  latter's  title  is  superior  to  that  of  the  third  party. 
Cain  V.  Brown,  54  W.  Va.  656,  46  S.  E.  579. 

A  tax  deed  under  Act  82  of  1884  is  prima  facie  evidence 
of  compliance  with  all  legal  requisites  and  a  purchaser,  or  any 
assignee,  may  perfect  his  title  by  the  payment  of  the  taxes 
since  Dec.  31,  1879,  ^"^^^  cut  off  from  doing  so  by  the  state, 


903  .  SALES  §635 

the  former  owner,  or  some  other  party  in  interest.  Failure  at 
the  sale  to  offer  the  least  quantity  necessary  to  satisfy  the  tax 
before  the  whole  is  not  so  important  a  defect  as  to  protect  the 
owner  against  the  three  year  prescription  act  of  1874,  No. 
105.  A  purchaser  is  not  assumed  to  have  bought  in  bad 
faith  and  may  take  possession  when  this  can  be  done  easily,  it 
not  being  obligatory  upon  him  to  start  judicial  proceedings  to 
be  put  into  possession.  MuUer  v.  Mazerat,  109  La.  116,  33 
So.  104.  It  was  held  that  a  seller  who  has  a  lien  for  the 
purchase  price  is  in  privity  with  the  buyer  and  a  tax  deed 
voidable  as  to  one  is  voidable  as  to  the  other.  Brown  v.  Lyon, 
81  Miss.  438,  33  So.  284. 

The  purchase  of  the  property  at  a  tax  sale  by  a  life 
tenant,  whose  duty  it  is  to  pay  the  taxes,  amounts  only  in  law 
to  a  payment  of  the  taxes.  The  fact  that  the  deed  was  made 
to  the  life  tenant's  wife  makes  no  difference  where  the  life 
tenant  was  in  possession  of  the  premises  as  life  tenant  when  he 
married  her  and  she  went  into  possession  under  him  or  with 
him,  when  she  married  him.  Blair  v.  Johnson,  215  111.  552, 
74  N.  E.  Rep.  747.  Where  land  in  which  there  was  a  life  in- 
terest, -with  remainderman,  has  been  sold  for  taxes,  a  convey- 
ance by  the  purchaser  of  the  tax  title  to  some  of  the  remainder- 
men vests  a  perfect  title  in  the  grantee.  Crawford  v.  Weis, 
123  la.  610,  99  N.  W.  186. 

The  purchaser  of  a  tax-title,  who  takes  all  the  title  of  the 
former  owner,  as  well  as  an  independent  title  from  the  state, 
may  contest  the  validity  of  special  assessments  levied  prior  to 
the  tax  sale.  Fitzgerald  v.  Sioux  City  (la.  1904),  loi  N.  W. 
Rep.  268. 

The  grantee  from  the  state  of  property  adjudicated  to  it 
for  non-payment  of  taxes  but  conveyed  by  a  sale  void  for  want 
of  the  proper  notice  cannot  recover  from  the  original  owners 
who  have  remained  in  constant  possession  and  paid  taxes  for 
six  years.     Pomeroy  v.  McFarlain,  34  So.  467,  no  La.  338. 

Under  Rev.  St.  U.  S.,  §§  3182,  3183,  3188,  3197  (U.  S. 
Comp.  St.  1901,  pp.  2071,  2072,  2074,  2077)  a  purchaser  at  a 
sale  for  internal  revenue  taxes,  to  substantiate  his  title,  must 
show  strict  compliance  with  the  statutory  requirements/  in- 
cluding the  making  of  the  assessment,  the  regularity  of  the 
collectors'  proceedings  for  collection  by  seizure  and  sale,  the 
issue  of  the  warrant  of  distraint  and  the  delivery  to  the  pur- 
chaser of  the  certificate  of  purchase,  and  under  Id.  §  3199 
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(Comp.  St.,  p.  2078)  the  recitals  in  the  collector's  deed  itself 
are  not  evidence  of  these  matters,  but  only  of  the  matters  of 
which  it,  the  deed,  is  allowed  to  be  evidence  under  the  last 
named  provision.  Stewart  v.  Perousson  et.  al.,  133  N.  C.  276, 
45  S.  E.  585.' 

Title  acquired.  In  the  case  of  a  sale  for  taxes,  all  the 
estates,  legal  and  equitable,  in  the  land  are  sold,  and  the  title 
is  a  new  one  in  the  purchaser  derived  from  the  state.  South 
Chicago  Brewing  Co.  v.  Taylor,  205  111.  132,  68  N.  E.  Rep.  732. 
Construing  la.  Code,  §§  902,  1425,  it  is  held  that  where  a  city 
commits  to  the  county  auditor  a  list  of  delinquent  special 
taxes  and  assessments  to  be  collected  in  the  same  manner  as 
other  city  taxes,  and  premises  against  which  there  are  ordinary 
state  and  city  taxes  and  special  assessments  unpaid  are  sold 
accordingly,  the  purchaser  of  the  tax  title  takes  the  land  free 
from  the  lien  of  the, special  assessments,  although  the  tax 
deeds  do  not,  on  their  face,  cover  more  than  state  and  county 
taxes.  Fitzgerald  v.  Sioux  City  (la.  1904),  loi  N.  W.  Rep. 
268.  The  rule  of  caveat  emptor  applies  to  the  purchase  at  a 
tax  sale,  and  for  an  error  by  a  city  officer  in  certifying  city 
assessments  to  the  county  treasurer  a  county  is  not  liable  under 
Comp.  Stat.  1901,  c.  77,  Art.  i.  Sect.  131.  Concordia  Loan  & 
Trust  Co.  V.  Douglas  County   (Neb.   1903),  g6  N.  W.  55. 

Under  Mich.  Comp.  Laws,  §§  3895,  3907,  3961,  one  buy- 
ing of  the  state  land  bid  in  for  taxes  does  not  acquire  an  abso- 
lute title  under  the  expiration  of  the  period  for  redemption,  and 
if  one  so  buying  takes  a  deed  from  the  original  owner  before 
this  period  has  expired,  the  tax-title  is  merged  in  the  title  ac- 
quired from  the  owner  so  that  the  purchaser  cannot  recover 
the  premises  in  ejectment  against  persons  who  have  occupied 
in  good  faith  for  more  than  six  years  without  making  com- 
pensation for  improvements.  Boucher  v.  Trembley  (Mich. 
1905),  103  N.  W.  Rep.  819.  It  was  held  that  a  purchaser  at  a 
tax  sale  of  land,  w-hich  had  been  previously  purchased  for  the 
state,  acquires  no  title  and  in  a  suit  brought  by  the  commis- 
sioner of  school  lands  to  have  the  land  sold  such  a  purchaser 
is  not  entitled  to  redeem.  State  v.  Belcher,  53  W.  Va.  359, 
44  S.  E.  216. 

On  failure  of  purchaser  to  pay  price.  If  purchaser  of  land 
at  tax  sale  fail  to  pay  within  20  days  the  city  or  town  in  which 
the  land  lies  becomes  the  purchaser  by  Me.  Acts  of  1905,  ch.  27. 
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Title  quieted.  The  title  of  persons  holding  property  under 
tax  deeds  is  quieted  by  La.,  Acts  of  1904,  No.  185. 

Where  a  tax  sale  is  void,  a  purchaser  thereat  cannot  set 
up  a  title  by  adverse  possession  as  a  purchaser  at  a  judicial 
or  a  tax  sale.  Caldwell  v.  Barrett  &  Turner,  71  Ark.  310,  74 
S.  W.  748.  Where  a  tax  sale  is  invalid  because  of  the  uncer- 
tainty of  its  description,  a  purchaser  without  notice  of  the 
sale  has  a  first  lien  on  the  land  for  the  amount  he  paid,  together 
with  penalties  and  interest,  including  subsequent  payments. 
Brown  v.  Reeves  &  Co.,  31  Ind.  App.  517,  68  N.  E.  604. 
Mich.  Acts  1869,  p.  362,  No.  169,  §  103,  providing  for  the  re- 
funding of  purchase  money  where  the  title  has  been  annulled 
for  any  of  the  causes  stated  in  §  164  construed.  Wolverine 
Land  Co.  v.  Auditor  General,  133  Mich.  666,  95  N.  W.  715. 
The  purchaser  of  a  tax  certificate  which  proves  to  be  invalid 
cannot  recover  from  the  county  either  the  amount  paid  for 
the  certificate  or  taxes  assessed  upon  the  property  after  the 
sale  of  the  certificate  and  paid  by  him.  Minnesota  Loan  & 
Investment  Co.  v.  Beadle  County  (S.  D.  1904),  loi  N.  W. 
Rep.  29.  See  the  opinion  for  an  extensive  discussion  of  the 
authorities. 

Prescription.  Louisiana  Act  No.  80  of  1888  with  regard 
to  tax  deeds  and  possession  thereunder  construed  and  it  was 
held  that  "where  the  original  owner  was  in  actual  possession 
at  the  time  of  the  tax  sale  *  *  *  no  prescription  can  be 
held  applicable  that  would  operate  to  deprive  him  of  the  right 
to  defend  that  possession  and  the  title  upon  which  it  is  predi- 
cated." Carey  v.  Cagney,  109  La.  yy,  33  So.  89.  In  an  action 
by  the  purchaser  from  the  state  of  land  acquired  by  it  at  tax 
sale  it  appeared  that  the  three  years  prescription  period  ran 
while  the  title  was  in  the  state  and  that  during  that  time  taxes 
were  assessed  to  the  former  owner,  who  continued  to  claim 
ownership.  Held — The  state  was  estopped  from  invoking  a 
prescriptive  right.  Pitre  v.  Schlesinger,  34  So.  425,  no  La. 
234.  Under  Sec.  2735,  Code  1892  (Miss.)  the  owner  of  land 
sold  for  taxes  is  barred  from  recovering  it  after  the  purchaser 
at  the  tax  sale  has  entered  into  possession  of  the  land  and  the 
two  years  allowed  for  redemption  have  passed.  And  actual 
possession  of  but  a  small  part  of  the  entire  tract  is  sufficient. 
Buts  v.  Ricks,  34  Souh.  354,  82  Miss.  533.  One  who  fraud- 
ulently represents  himself  as  the  owner  of  land  adjudicated  to 
the  state  for  non-payment  of  taxes,  but  never  taken  possession 
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of  by  the  state,  and  procures  a  conveyance  to  himself,  cannot 
claim  a  prescriptive  right  to  the  land  under  Art.  233  of  the 
Constitution  of  La.  of  1898.  Pi'tre  v.  Haas,  34  South.  361,  no 
La.  163. 

Other  claims  for  taxes.  Where  in  accordance  with  Sec. 
tion  3005,  Kentucky  Statutes  1903,  a  city  has  brought  several 
distinct  suits  to  recover  taxes  for  different  years  the  purchaser 
who  buys  at  a  judgment  sale  in  one  of  these  actions  takes  the 
land  subject  to  the  city's  lien  for  the  payment  of  the  other 
judgments  for  taxes  which  it  may  later  obtain.  Burton  v. 
City  of  Louisville  (Ky.  1905),  97  S.  W.  728. 

Effect  of  foreclosure  of  mortgage.  The  rights  of  the 
holder' of  a  tax-lien  are  not  impaired  by  the  foreclosure  of  a 
mortgage  on  the  land  unless  the  holder  of  the  tax-lien  appears 
in  the  foreclosure  proceedings  or  his  interest  in  the  land  is 
carefully  and  fully  stated  in  the  petition  for  foreclosure.  But- 
ler V.  Copp  (Neb.  1903),  97  N.  W.  Rep.  634. 

Sec.  636.  Setting  aside  tax  sale — Rights  of  purchaser 
—Tender  and  payment  by  one  recovering  the  property. 

A  person  seeking  to  set  aside  a  tax  deed  as  a  cloud  on 
his  title,  must  prove  that  the  title  to  the  whole  land  sought  to 
be  relieved  of  the  cloud  is  in  him;  proof  that  he  owned  five 
acres  without  proof  that  the  property  sought  to  be  relieved 
contained  only  those  five  acres  is  not  sufficient  evidence  on 
which  to  set  aside  the  tax  deed.  Glos  v.  Adams,  204  111.  546, 
68  N.  E.  Rep.  398.  A  grantee  under  a  quitclaim  deed  fencing 
in  the  property  conveyed  has  possession  under  claim  of  title 
sufficient  unless  rebutted,  to  support  a  bill  to  set  aside  a  tax 
deed.  Glos  v.  Davis  (111.  1905),  75  N.  E.  Rep.  208.  Act  233 
of  the  Constitution  of  Louisiana,  establishing  a  pre-emption 
in  case  of  sales  of  lands  for  taxes,  is  no  bar  to  an  attack  on 
title  acquired  by  the  city  when  the  owner  remains  in  posses- 
sion. Keen  V.  Martin,  no  La.  242,  34  So.  429.  Mich.  Comp. 
Laws  1897,  §  392 1,. construed  and  applied — tissue  of  certificate 
of  error  if  lands  against  which  no  taxes  are  charged  are  sold 
at  tax  sale.  Hoffman  v.  Auditor  General  (Mich.  1904),  100 
N.  W.  Rep.  180.  The  proceeding  necessary  for  setting  aside  a 
tax  sale  and  the  defences  which  may  be  set  up  are  prescribed 
by  Mo.  Laws  of  1903,  p.  254.  Where  a  tax  deed  is  void  it  is 
proper  for  the  court  in  a  suit  to  quiet  title  to  decree  the  fee 
to  be  in  the  original  owner  upon  his  payment  into  court  of  the 
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amount  prescribed  by  section  3905,  Mills  Ann.  St  Pueblo 
Realty  Trust  Co.  v.  Tate,  32  Colo.  67,  75  P.  402.  Where  a 
tax  deed  is  void  because  the  amount  for  which  the  property 
was  sold  is  in  excess  of  the  amount  legally  due,  title  would 
not  pass  but  the  grantee  would  acquire  the  lien  of  the  state, 
and  may  be  granted  the  compensation  provided  by  the  statute 
in  such  cases  for  his  outlays.  Green  v.  McGrew  (Ind.  App. 
1905),  72  N.  E.  Rep.  1049.  A  purchaser  buying  land  at  a  tax 
sale  whose  deed  is  later  declared  invalid  is  not  entitied  under 
Mich.  Acts  1891,  p.  280,  No.  200,  to  have  his  money  refunded. 
Ball  v.  Auditor  General,  133  Mich.  521,  95  N.  W.  539.  For  a 
discussion  of  what  grounds  are  sufficient  for  setting  aside  a 
.tax  sale  after  confirmation,  under  Mich.  Comp.  Laws,  § 
3893,  see  Smith  v.  Auditor  General,  (Mich.,  1904)  loi  N. 
W.  Rep.  807;  Keho  v.  Auditor  General  (Mich.  1904)  loi 
N.  W.  Rep.  809. 

An  assessment  of  a  tax  will  not  be  set  aside  on  the  ground 
of  fraudulent  overvaluation  when  the  evidence  shows  simply  a 
difference  in  value  as  fixed  by  witnesses  for  the  owner  and 
the  city.  Odd  Fellows'  Hall  Ass'n.  of  Dayton  v.  City  of 
Dayton  (Ky.  1903),  76  S.  W.  Rep.  t8i. 

Mich.  General  Tax  Law,  §  98,  (Comp.  Laws  1897,  §  3921, 
authorizing  the  vacating  of  tax  sale  in  case  land  not  subject 
to  taxation  construed.  Flint  Land  Co.  v.  Auditor  General, 
133  Mich.  542,  95  N.  W.  543. 

Where  land  has  been  sold  by  the  Auditor  General  for 
non-payment  of  taxes  and  the  purchaser  of  the  tax  title  has  sold 
the  timber  to  a  third  person,  the  original  owner  of  the  land 
cannot  attack  the  sale  as  invalid  by  a  petition  to  vacate  the 
proceedings,  but  can  do  so  only  in  an  original  proceeding  in 
which  an  issue  can  be  formed  and  tried  in  the  ordinary  way. 
Bending  v.  Auditor  General  (Mich.  1904),  100  N.  W.  Rep. 

777' 

Any  person  having  such  title  as  gives  him  a  right  to  re- 
deem may  file  a  bill  to  set  aside  a  tax  sale  or  deed  upon  offer- 
ing to  pay  the  taxes  and  penalties  with  interest.  South  Chicago 
Brewing  Co.  v.  Taylor,  205  111.  132,  68  N.  E.  Rep.  732. 

Tender,  Where  no  tender  of  the  amount  due  for  taxes, 
interest  and  costs  had  been  made  prior  to  the  time  of  bringing 
a  bill  to  set  aside  a  tax  deed,  the  court  will  decree  the  de- 
fendants their  costs  and  award  them  execution  therefor.  Glos 
V.  Adams,  204  111.  546,  68  N.  E.  Rep.  398.    In  an  action  to  set 
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aside  a  tax  sale  it  was  held  that  since  the  defendant  had  not 
objected  in  the  lower  court  that  no  tender  of  taxes  had  been 
made  before  the  suit  he  had  thereby  waived  tender  and  there- 
fore could  not  upon  appeal  object  to  the  rents  and  profits 
which  he  had  received  from  the  land  after  suit  was  brought 
being  set  off  against  the  taxes  paid  by  him.  Gerstle  v.  Vander- 
griffe,  72  Ark.  261,  79  S.  W.  776. 

Merger.  Where  land  is  sold  for  non-payment  of  taxes 
and  the  tax-title  is  acquired  by  the  original  owner  of  the  land, 
the  tax  title  is  merged  in  the  original  title  and  no  stranger  can 
complain  that  the  tax-title  was  invalid.  Clippinger  v.  Auditor 
General,  135  Mich,  i,  97  N.  W.  Rep.  53. 

Payment.  Where  a  landowner  sends  the  amount  of  his 
tax  to  the  township  treasurer,  and  the  latter  by  mistake  ap- 
plies this  payment  to  land  in  which  the  former  has  no  interest, 
the  tax  is  paid  and  the  lien  discharged,  so  that  the  landowner 
is  entitled,  under  Mich.  Comp.  Laws,  §  3921,  subdiv.  2,  to 
have  a  tax  deed  set  aside,  in  which  the  petitioner  omits  a  ma- 
paid,  cancelled  without  tendering  the  amount  of  the  original 
tax.  Kent  v.  Auditor  General  (Mich.  1904),  loi  N.  W. 
Rep.  805. 

Reimbursement  of  purchaser.  Kan.  Gen.  Stat.  1901,  § 
7681,  holder  of  invalid  tax  deed  to  be  reimbursed  for  taxes 
paid,  construed.  Douglass  v.  Byers  (Kan.  1904),  76  P.  432. 
Wis.  Rev.  St.  1898,  §  3087,  providing  in  case  of  setting  aside 
of  a  tax  deed  for  repayment  of  certain  amounts  to  the  pur- 
chaser, construed.  Chippewa  River  Land  Co.  v.  J.  L.  Gates 
Land  Co.,  118  Wis.  345,  95  N.  W.  954.  §  2214,  S.  D.  Rev. 
Pol.  Code,  construed  and  applied — necessity  of  tender  of 
amount  necessary  to  redeem  by  party  assailing  tax  title.  Mc- 
Kinney  v.  Minnehaha  County,  17  S.  D.  407,  97  N.  W.  Rep.  15. 

A  former  decree  against  a  petitioner  in  a  proceeding  to 
have  a  tax  deed  set  aside,  in  which  the  petitioner  omits  a  ma- 
terial averment  such  as  the  fact  that  the  land  had  already  been 
sold  to  the  state  for  taxes  of  a  preceding  year  and  had  not 
been  redeemed,  will  not  constitute  res  juaicata  in  a  sec- 
ond proceeding  between  the  same  parties  in  regard  to  the 
same  matter,  the  bill  this  time  alleging  the  material  fact  before 
omitted ;  and  the  petitioner  may  properly  succeed  upon  the 
bill  thus  amended.  State  v.  McEldowney  (W.  Va.  1904),  47 
S.  E.  650. 

Appeal.    A  proceeding  to  set  aside  a  special  tax  bill  for 
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Street  improvements  does  involve  the  title  to  real  estate  within 
the  meaning  of  the  Missouri  Constitution  so  as  to  give  the 
Supreme  Court  original  appellate  jurisdiction.  Smith  v.  City 
of  Westport,  174  Mo.  394,  74  S.  W.  610. 

Improvements,  A  tax  deed  which  recites  that  notice  has 
been  given  as  required  by  Laws  of  1893,  p.  130,  Act  No.  84, 
§  20,  is  valid  on  its  face  so  as  to  entitle  a  purchaser  to  a  lien 
for  improvements.  Silver  Queen  Min.  Co.  v.  Crocker  (Ariz. 
1904),  76  P.  479.  Tax  purchasers,  who  with  a  bona  fide  be- 
lief in  the  validity  of  their  title  make  valuable  improvements 
on  the  land  with  the  knowledge  of  and  without  objection 
.from  the  original  owner  are  entitled  to  recover  compensation 
therefor  at  least  to  the  extent  to  which  the  saleable  value  of 
the  land  has  been  enhanced  thereby.  Jones  v.  Griffin  (Ky. 
1903) »  74  S.  W.  713. 

Sec.  637.    Redemption  from  tax  sale— In  general. 

In  a  suit  to  redeem  from  a  tax  sale  the  evidence  was 
held  not  to  justify  a  finding  for  the  plaintiff.  Trosper  v.  Col- 
lins (Ky.  1903),  74  S.  W.  710.  Article  9,  §  3,  of  the  Nebraska 
Constitution,  providing  for  two-years'  time  within  which  to 
redeem  from  tax  sales,  applies  to  judicial  as  well  as  to  ad- 
ministrative sales.  Selly  V.  Pueppka  (Neb.  1905),  102  N.  W. 
Rep.  263. 

Who  may  redeem.  When  a  stranger  to  the  title  redeemed 
the  land  from  a  tax  sale  without  express  authority  from  the 
owner,  it  was  held  that  the  owner  might  later  ratify  his  act 
and  that  a  conveyance  later  made  at  the  stranger's  instance  by 
the  owner  to  third  parties  acted  as  such  ratification.  Sloan  v. 
Cobb  (Ark.  1905),  85  S.  W.  1127.  It  was  held  that  during 
the  period  fixed  for  redemption  an  adjudicator's  rights  under 
a  tax  sale  are  inchoate  and  any  one  may  redeem  for  the  ad- 
vantage of  the  owner  even  without  the  latter's  knowledge.  If 
the  adjudicator  refuses  to  allow  redemption,  mandamus  is 
the  proper  remedy.  State  v.  Register  of  Conveyances,  113 
La.  93,  36  So.  906.  An  assignee  of  a  mortgage,  whose  assign- 
ment was  made  previous  to  but  not  recorded  until  after  a  tax 
sale  becomes  the  mortgagee  of  record,  entitled  to  redeem  under 
Mass.  Rev.  Laws,  c.  13,  §  58.  Hawkes  v.  Davis,  185  Mass. 
119,  69  N.  E.  Rep.  1072.  A  person  who  is  in  possession  of 
land,  not  as  a  mere  trespasser,  but  under  a  claim  of  right  by 
virtue  of  a  deed  although  he  fails  to  show  that  his  grantor  was 


§  637  TAXES  910 

an  owner  of  the  land  and  consequently  that- any  title  passed  by 
his  deed,  is  an  "owner"  within  the  meaning  of  the  Mass. 
statute  providing  that  "the  owner  of  land  taken  or  sold  for  the 
payment  of  taxes  *  *  *  may  within  two  years  after  the 
taking  or  sale  redeem  the  same  by  paying  or  tendering,"  etc. 
Hillis  V.  O'Keefe,  189  Mass.  139,  (Sept.  1905),  75  N.  E.  Rep. 
147.  In  Washington  a  city  of  the  third  class  which  has  bought 
in  property  at  a  tax  sale  may  redeem  the  same  from  a  second 
tax  sale  as  the  city  is  held  to  be  included  in  the  words  "any 
person  owning  an  interest  in  realty."  Meagher  v.  Sprague,  31 
Wash.  549,  72  Pac.  108.  Where  after  a  conveyance  on  Jan- 
uary 30,  1895,  by  M.  to  F.  of  a  lot  of  land  the  lot  was  not 
transferred  on  the  assessor's  books  and  on  December  13,  1897, 
sold  for  taxes  and  on  July  28,  1898,  F.  conveyed  it  to  C.  as  a 
trustee  to  secure  a  debt  due  A.,  it  was  held  that  C,  who  of- 
fered to  redeem  on  December  14,  1899,  was  entitled  so  to  do. 
The  trustee  being  a  purchaser  for  value  is  a  "former  owner" 
under  Section  24,  C.  31,  West  Virginia  Code  1899,  and  may, 
therefore,  redeem.  Clark  v.  McClaugherty,  53  W.  Va.  376, 
44  S.  E.  269.  It  is  unnecessary,  in  Wisconsin,  for  one  re- 
deeming land  after  a  tax  deed  has  been  recorded,  to  commence 
any  action  to  set  aside  that  deed  before  he  can  treat  the 
land  as  his  own,  where  the  holder  of  the  tax  title  is  not  in 
actual  possession.  Hoffman  v.  Peterson  (Wis.  1905),  102  N. 
W.  Rep.  47.  Under  Wis.  Rev.  Sts.  1898,  §§  1165,  1166,  a 
minor  may,  within  one  year  after  attaining  his  majority,  re- 
deem land  from  a  tax  sale,  although,  after  becoming  of  age  but 
before  attempting  to  redeem,  he  has  executed  a  warranty  deed 
conveying  all  his  interest  in  the  land  to  a  third  person.  Hoff- 
man V.  Peterson  (Wis.  1905),  102  N.  W.  Rep.  47 

In  equity.  Under  Mass.  Rev.  Laws,  c.  13,  §  75,  providing 
for  redeeming  from  a  tax  sale  after  the  regular  redemption 
period  has  passed,  by  proceedings  in  equity,  such  redemption 
may  be  allowed  where  a  person  having  the  right  to  redeem 
has  acted  in  the  erroneous  belief  that  the  taxes  have  been  paid 
right  along.  O'Callaghan  v.  Lancy,  187  Mass.  474,  73  N.  E. 
Rep.  551. 

Purchase  of  tax  title  by  owner.  Where  a  junior  judg- 
ment lienor  bought  in  the  land  on  execution,  and  later  bought 
an  outstanding  tax  lien  by  which  he  obtained  a  tax  title,  such 
purchase,  when  there  are  other  lienors  looking  to  the  same 
land  for  satisfaction  of  their  claims,  will  be  construed  merely 
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as  a  redemption,  and  a  tax  deed  issued  to  such  purchaser  will, 
on  proper  proceedings,  be  declared  void.  Lane  v.  Wright  et. 
al.,  121  Iowa  376,  96  N.  W.  902. 

Payment,  Placing  in  the  hands  of  the  tax  collector 
money  with  instructions  to  pay  taxes  to  become  due  thereafter, 
is  not  a  payment  of  the  taxes  until  the  collector  acting  as  agent 
for  the  depositor  applies  the  money  to  the  payment  of  the  tax 
and  enters  it  on  his  records.  South  Chicago  Brewing  Co.  v. 
,  Taylor,  205  111.  132,  68  N.  E.  Rep.  732.  In  redeeming  under 
Mass.  Rev.  Laws,  c.  13,  §  58,  from  a  tax  sale  it  is  not  neces- 
sary to  pay  10  per  cent,  on  the  cost  of  recording  the  tax  deed, 
or  the  $3  for  the  examination  of  the  title  and  deed  of  con- 
veyance or  release,  or  other  necessary  intervening  charges. 
Hawkes  v.  Davis,  185  IMass.  119,  69  N.  E.  Rep.  1072.        / 

A  tender  to  redeem  from  a  tax  sale  should  be  made  to  the 
holder  of  record  of  the  title,  and  tender  to  such  is  good  against 
unrecorded  deeds  from  him.  where  the  party  tendering  has 
no  notice  express  or  construcive  of  other  deeds.  Glos  v. 
Gleason,  209  111.  517,  70  N.  E.  Rep.  1045.  Where  the  holder 
of  a  tax-deed,  before  the  expiration  of  the  period  for  redemp- 
tion, offers  in  writing  to  accept  from  the  original  owner  a  sum 
less  than  that  provided  by  the  statute  tp  redeem,  and  the  offer 
is  accepted  in  writing  and  the  sum  fixed  duly  tendered,  the 
tax-deed  is  avoided  ipso  facto.  Briggs  v.  Boardman,  135 
Mich.  329,  97  N.  W.  Rep.  767. 

What  open  in  proceedings  for.  When  the  holder  of  a 
donation  deed  given  in  accordance  with  Gautt's  Arkansas  Di- 
gest, section  3897,  brings  a  bill  to  redeem  the  land  later  sold 
for  taxes  it  is  open  to  the  defendant  to  show  that  the  original 
tax  sale  upon  which  the  donation  was  based  was  void  and  that 
the  holder  of  the  donation  deed  acquired  no  right  thereby. 
Linden  v.  Smith  (Ark.  1905),  87  S.  W.  624. 

Rights  over.  One  who  redeems  land  from  a  tax-sale,  in 
order  to  remove  a  cloud  from  the  title  so  as  to  settle  the  af- 
fairs of  a  partnership,  is  to  be  regarded  as  acting  voluntarily, 
and  cannot  recover  from  the  tax-sale  purchaser  the  amount 
paid  for  redemption,  even  though  the  sale  was  wholly  void. 
Anderson  v.  Cameron,  122  la.  183,  97  N.  W.  Rep.  1085. 

It  was  held  under  Kirby's  Arkansas  Digest,  sections  662- 
673,  that  a  tax  sale  confirmed  by  a  court  did  not  cut  off  the 
regular  statutor)'^  right  of  redemption  as  the  decree  merely 
takes  away  from  all  persons  the  right    to  attack  the  sale  for 
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informality  or  illegality.  When  at  the  time  of  the  sale  the 
owner  was  insane  and  several  years  later  he  died  leaving  his 
mother  as  his  sole  heir,  she  could  redeem.  As  the  son  had 
paid  taxes  on  the  land  and  made  improvements  he  had  a  suf- 
ficient interest  to  entitle  him  to  redeem,  although  his  title  was 
originally  void.  Smith  v.  Thornton  (Ark.  1905),  86  S.  W. 
1009.  Where  lands  were  sold  in  1879  for  taxes  it  was  held 
tha  the  heir  of  the  original  owner  who  came  of  age  in  1896 
and  began  suit  within  2  years  thereafter  to  redeem  was  en- 
titled so  to  do  in  accordance  with  Section  7095,  Kirby's  Ark. 
Digest,  the  privilege  there  contained  being  enforceable  against 
the  state,  its  vendees  and  subsequent  purchasers.  Hodgs  v. 
Harkleroad  (Ark.  1905),  85  S.  W.  780. 

Effect  When  taxes  and  charges  on  land  sold  at  a  tax 
sale  are  paid  within  the  year  allowed  for  redemption,  the 
statutory  lien  which  the  purchaser  has  upon  the  land  for  the 
taxes,  cost  and  interest  is  discharged ;  and  the  tax  deed  will  be 
void,  but  if  valid  on  its  face,  constitutes  a  cloud  on  the  own- 
er's title.  .Beck  v.  Meroney  et.  al  (N.  C.  1904),  47  S.  E.  613. 

Error.  Where  the  sum  due  for  delinquent  taxes,  etc., 
is  paid  to  the  sheriff,  an  error  in  his  computation  does  not 
render  the  redemption  ineffectual;  nor  does  the  fact  that  the 
sheriff  received  the  money  by  check,  which  he  subsequently 
converted  into  cash  and  made  payment  therewith.  Beck  v. 
Meroney  et.  al.  (N.  C.  1904),  47  S.  E.  613. 

Unconstitutionality  of  statute.  Neb.  Laws  1903,  ch.  76, 
p.  519,  is  unconstitutional — redemption  from  tax  sale  by  pay- 
ing interest.  City  of  Beatrice  v.  Wright  (Neb.  1904),  lOi  N. 
W.  Rep.  1039. 

Sec.  638.     Redemption  from  tax  sale— Statutes. 

Section  3817  of  the  Political  Code  relating  to  redemption 
of  property  sold  to  the  state  for  delinquent  taxes  is  amended 
by  Cal.  St.  1905,  ch.  390.  Sec.  735  of  Vol.  i  of  the  Code  of 
1895  providing  for  the  redemption  of  land  sold  for  municipal 
taxes  is  amended  by  Ga.  Laws  of  1904,  No.  605.  For  construc- 
tion of  Iowa  Code,  sections  1440,  1441,  1442,  and  1445,  on  re- 
demption from  tax  sales,  see  Busch  v.  Hall  et.  al.,  119  Iowa 
279,  93  N.  W.  356.  Sees.  58  and  61  of  ch.  13  of  the  Rev. 
Laws,  relative  to  the  redemption  of  land  taken  or  sold  for  the 
payment  of  taxes,  are  amended  by  Mass.  Acts  of  1905,  ch.  325. 
Sec.  55  of  ch.  2  of  the  Gen.  Laws  of  1902  relating  to  tax  deeds 
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and  the  right  to  redeem  land  sold  for  taxes  is  amended  by 
Minn.  Gen.  Laws  of  1905,  ch.  211.  The  manner  of  redeeming 
land  sold  for  taxes  is  prescribed  by  Neb.  Laws  of  1903,  ch. 
73,  Sees.  212-216.  Sec.  212  of  ch.  73  of  the  Laws  of  1903,  as 
to  time  limit  for  redemption  of  land  sold  for  taxes  is  amended 
by  Neb.  Laws  of  1903,  ch.  114.  Sec.  6  of  an  act  for  the 
settlement  of  arrearages  of  unpaid  taxes,  approved  Mch.  30, 
1886,  giving  persons  having  an  interest  in  land  sold  for  taxes 
the  right  to  redeem,  is  amended  by  N.  J.  Laws  of  1905,  ch.  251. 
Sec.  152  of  ch.  908  of  the  laws  of  1896  is  amended  as  to  the 
expense  of  publishing  notices  of  redemption  of  lands  sold  for 
unpaid  taxes  by  N.  Y.  Laws  of  1904,  ch.  535.  Sec.  1267  ^^ 
the  revised  codes  as  to  redemption  of  land  sold  for  taxes  is 
amended  by  N.  D.  Laws  of  1905,  ch.  158.  The  sufficiency  of 
evidence  in  redemption  of  land  sold  for  taxes  is  prescribed  by 
Tex.  Laws  of  1905,  ch.  86.  The  redemption  of  land  sold  for 
taxes  to  the  state  or  a  municipality  is  permitted  by  Tex.  Laws 
of  1905,  ch.  132. 

Sec.  639.  Redemption  from  tax  sale — Notice  of  expira- 
tion of  time  to  redeem. 

Mich.  Comp.  Laws  of  1897,  §  3959,  as  amended  by  Act 
204,  p.  318,  Pub.  Acts  1899,  construed  and  applied — ^necessity 
of  actual  notice  of  tax  sale  to  true  owner.  Winters  v.  Cook 
(Mich.  1905),  103  N.  W.  Rep.  869.  Section  1654,  Gen.  St. 
1894,  regarding  notices  to  redeem  from  tax  sales,  construed 
and  applied.  Roessler  v.  Rower,  92  Minn.  218,  99  N.  W.  800, 
Section  1654,  Gen.  St.  1894,  regarding  notices  to  redeem  from 
tax  sales  construed  and  applied.  State  v.  Scott,  92  Minn.  210, 
199  N.  W.  799.  That  the  time  for  redemption  from  any  tax 
sale  shair  not  expire  until  notice  is  given  is  provided  for  by 
Minn.  Gen.  Laws  of  1905,  ch.  270.  That  notice  of  the  expira- 
tion of  the  time  of  redemption  upon  certificate  of  tax  sales  shall 
not  issue  after  six  years  from  the  date  of  the  sales  is  provided 
by  Minn.  Gen.  Laws  of  1905,  ch.  271.  The  giving  of  notice 
to  owners  of  property  before  issue  of  tax  deed  to  one  purchas- 
ing at  tax  sale  is  prescribed  by  Ok.  Laws  of  1905,  ch.  28,  Art. 
.4.  The  validity  of  a  redemption  notice  from  a  sale  on  tax 
judgment  is  to  be  determined  by  the  statute  providing  for  such 
notice  in  force  at  the  time  of  the  sale,  and  not  by  the  statute 
in  force  when  the  notice  is  issued.  Phelps  v.  Powers,  90  Minn. 
440,  97  N.  W.  Rep.  136.    Under  ch.  67,  p.  76,  N.  D.  Laws 
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1897,  the  period  allowed  the  landowner  for  redemption  after 
a  judgment  and  sale  can  be  terminated  only  by  service  of  no- 
tice of  expiration  of  redemption  and  filing  of  proof  of  such 
service  with  the  clerk  of  the  district  court.  The  holder  of  a 
certificate  may,  by  timely  service,  limit  the  redemption  period 
to  two  years,*  but  the  effect  of  delay  in  such  service  and  filing 
is  to  postpose  the  expiration  of  the  redemption  period  and  the 
maturity  of  the  certificate ;  and  until  service  is  made  and  proof 
filed,  the  certificate,  whether  held  by  an  individual  or  by  the 
county,  does  not  ripen  into  title.  Darling  v.  Purcell  (N.  D. 
1904),  100  N.  W.  Rep.  726. 

Sec.  640.  Redemption  from  tax  sale — Extension  or  loss 
of  rights. 

Laches,  When  the  defendant  had  bought  wild  lands 
under  a  void  sale  for  taxes  and  had  paid  taxes  for  13  years 
thereafter,  but  had  not  built  upon  or  in  any  way  improved  the 
lands,  it  was  held  that  the  plaintiffs,  the  original  owners,  were 
not  barred  by  laches  from  getting  the  land  back  upon  the 
payment  of  accrued  taxes  and  interest.  Jackson  v.  Boyd  & 
Goldenburg  (Ark.  1905),  87  S.  W.  126. 

Extension  of  right.  On  general  principles  a  court  of 
equity  may  extend  the  time  to  redeem  from  a  tax  sale  be- 
yond the  statutory  period.  Such  action  is  proper  where  a 
debtor  contests  the  amount  of  the  tax  and  brings  suit  before  the 
expiration  of  the  time  for  redemption  for  the  purpose  of  ad- 
judicating the  amount  actually  due  which  he  avers  himself 
ready  and  willing  to  pay.  A  court  of  equity  in  such  a  case  has 
power  to  preserve  and  continue  the  right  to  redeem  existing 
when  the  action  is  brought  until  the  term  in  action  of  litigation. 
Bitzer  v.  Becke,  120  Iowa  66,  94  N.  W.  287.  The  rfght  to  re- 
demption from  a  tax  sale  is  not  extended  by  the  fact  that  a 
tax  sale  deed  is  given  prematurely  before  the  expiration  of  the 
time  for  redemption.  Wood  v.  Coad,  120  Iowa  iii,  94  N. 
W.  264. 

An  infant  or  other  person  after  removal  of  disability  can- 
not redeem  land  sold  to  the  state  while  the  disability  continued ; 
under  Code  1899,  ch.  31,  §  30,  this  applying  only  to  sales  made 
to  individuals.  Starr  et.  al.  v.  Sampselle  et.  al.  (W.  Va. 
1904),  47  S.  E.  255.  The  right  of  a  minor  to  redeem  land  from 
tax  sale  within  one  year  after  becoming  of  age,  conferred  by 
I  ir66.  Wis.  Rev.  Sts.  1898,  is  not  impaired  by  the  fact  that 
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a  deed  has  been  issued  the  purchaser  at  the  tax  sale.    Hoffman 
Y.  Peterson  (Wis.  1905),  102  N.  W.  Rep.  47. 

Loss  of  rights  through  fraud.  Where  A.,  a  purchaser  of 
land  at  a  tax  sale,  refuses  to  allow  B.,  a  prior  lienor,  to  re- 
deem, telling  him  that  C,  a  subsequent  lienor,  is  about  to 
make  the  redemption;  and  thereafter  C,  with  knowledge  of 
these  facts,  procures  from  A.  an  assignment  of  the  sheriff's 
certificate  of  the  land,  paying  therefor  the  price  of  redemption, 
both  A.  and  C.  keeping  this  transaction  secret  till  the  year  al- 
lowed for  redemption  expires,  with  intent  to  defraud  B.  of 
his  lien,  and  that  C.  shall  hold  the  land,  held  that  sub-contract 
amounts  to  a  fraud,  and  that  the  purchase  by  C.  will  be  treated 
as  a  mere  redemption  of  the  land  inuring  to  B/s  benefit  as  a 
lien  holder,  and  that  C.  will  be  enjoined  from  obtaining  a  deed 
of  the  property ;  and  that  a  tender  by  B.  is  unnecessary.  (The 
court  observes:  "A  lien  creator  under  Sec.  15,  c.  31,  Code 
1899,  has  the  privilege  of  redemption,  but  he  is  under  no  obli- 
gation to  do  so,  and  may  waive  such  privilege  and  become  a 
purchaser.  But  he  cannot  do  both  at  the  same  time.  *  *  * 
take  advantage  of  the  right  to  redeem  in  so  far  as  the  pur- 
chaser at  the  delinquent  sale  is  concerned  and  yet  claim  to  be 
a  purchaser  in  so  far  as  the  land  owner  or  other  lienor  is 
concerned.  A  redemption  by  whosoever  made  inures  to  the 
benefit  of  the  landowner  and  hence  to  all  lien  creditors,  *  *  * 
while  a  purchaser  deprives  the  landowner  and  all  other  lien 
holders  of  all  claim  or  title  to  the  land  unless  redeemed  within 
the  time  fixed  by  law-.  It  would  therefore  be  unjust  to  allow 
a  lien  holder  or  even  one  claiming  to  be  a  lien  holder  to  com- 
pel the  tax  purchaser  by  virtue  of  the  statutory  privilege  to 
submit  to  a  redemption  of  the  land  and  yet  convert  it  to  a  pur- 
chase as  to  the  owner  and  other  lienors  by  taking  a  secret 
assignment  of  the  tax  purchaser's  rights."  Held,  on  the  same 
facts  that  the  conduct  being  fraudulent  on  the  part  of  A,  C, 
even  if  he  acted  in  good  faith,  will  be  held  in  pari  delicto  with 
A.  if  he  accepts  the  benefit  of  A.'s  action.  Holtz  v.  King  et.  al. 
(W.  Va.  1904),  47  S.  E.  362. 

Sec.  641.    Tax  deed. 

Where  several  lots  are  conveyed  by  one  tax  deed,  recit- 
ing a  single  lump  sum  as  the  consideration,  it  will  be  pre- 
sumed that  the  treasurer  sold  the  different  parcels  separate,  as 
required  by  law.    Cornelius  v.  Ferguson,  17  S.  D.  481,  97  N. 
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W.  Rep. ;  reversing,  on  rehearing,  former  opinion  reported  in 
i6  S'.  D.  113,  91  N.  W.  Rep.  460.  Under  §  7677,  Gen.  Stat. 
1901  of  Kansas,  a  tax  deed  of  two  disconnected  parcels  of  land 
may  be  set  aside  if  it  fails  to  state  the  amount  for  which  each 
separate  tract  was  sold.  Gibson  v.  Keuffer  (Kan.  1904),  ^^ 
Pac.  282. 

Description  of  property.  Where  the  notice  of  a  tax  sale 
and  also  the  tax  deed  erroneously  describes  the  land  to  be  con- 
veyed, no  advantage  can  be  taken  of  the  Missouri  Statute 
(Rev.  St.,  Sec.  3218)  which  provides  that  where  an  officer  has 
executed  a  defective  deed  the  court  shall  order  the  officer  to 
execute  a  new  one  if  it  is  satisfied  that  the  purchase  price  has 
been  paid,  since  in  an  amended  deed  the  sheriff  could  not  state 
that  he  gave  a  proper  notice.  Talley  v.  Schlabitz,  180  Mo. 
231,  79  S.  W.  162.  Where  a  tax  deed  sought  to  be  set  aside 
as  to  certain  land  includes  other  land,  the  court  will  decree  the 
setting  aside  and  cancellation  of  the  deed  as  to  the  land  only 
which  it  is  sought  to  relieve  of  the  deed,  but  will  not  set  aside 
and  cancel  the  whole  tax  deed.  Glos  v.  Adanms,  204  111.  546, 
68  N.  E.  398.  A  granting  clause  in  a  tax  deed  of  two  discon- 
nected parcels  which  recites  a  conveyance  of  the  "real  prop- 
erty last  hereinbefore  described  and  each  and  every  separate 
tract  and  parcel  thereof"  will  operate  to  convey  both  tracts* 
Gibson  v.  Keuffer  (Kan.  1904),  yj  Pac.  282. 

Effect  A  tax  deed  conveys  no  more  land  than  the  tax- 
payer had  and  does  not  affect  the  title  to  obtain  adjoining 
lands.    Bryant  v.  Kendall  (Ky.  1904),  79  S.  W.  186. 

Proof  of.  A  tax  deed  under  Colorado  statutes  can  be  ad- 
mitted in  evidence  only  with  proof  that  the  statutory  notice 
of  the  time  of  redemption  was  given  or  that  the  assessed  valu- 
uation  rendered  it  unnecessary  to  give  such  notice.  Richards 
V.  Beggs,  31  Colo.  186,  72  Pac.  1077. 

Seal.  Under  sub-division  8,  §  1 176,  Wis.  Rev.  St  1898, 
requiring  tax  deeds  to  be  authenticated  by  the  seal  of  the 
county,  a  deed  stating  in  the  attesting  clause  that  it  is  sealed 
with  the  "seal  of  the  county  board  of  supervisors"  and  bearing 
a  seal  named  in  the  seal  itself  as  "the  seal  of  the  county  clerk," 
is  in  substantial  compliance  with  the  statute.  Laughlin  v. 
Kieper  (Wis.  1905),  103  N.  W.  Rep.  264. 

When  the  opening  recital  in  a  tax  deed,  as  to  whether  the 
applicant  therefor  presented  himself  as  the  purchaser  at  the 
tax  sale,  or  as  the  assignee  of  the  certificate,  contradicts  the 
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part  where  the  name  of  the  purchaser  is  required  to  appear 
later  in  the  deed,  the  instrument  fails  to  show  with  leasonable 
certainty  who  was  in  fact  such  purchaser,  and  that  the  appli- 
cant for  the  deed  was  entitled  thereto,  and  is  fatally  defective. 
Washburn  Land  Co.  v.  Chicago,  St.  P.  M.  &  O.  Ry.  Co.  (Wis. 
1905),  102  N.  W.  Rep.  546.  See  the  opinion  for  a  discussion 
of  the  Wisconsin  authorities. 

Title  of  one  failing  to  pay  full  price.  Under  §  3907, 
Mich.  Comp.  Laws  1897,  no  title  passes  to  one  who  applies  to 
purchase  state  tax  lands,  and  receives  a  deed  therefor,  but 
who  fails  to  pay  the  full  price  required  by  law,  even  though 
the  deficiency  is  due  to  an  error  by  the  Auditor  General  in 
computing  interest  Moffman  v.  Silverthern  (Mich.  1904), 
100  N.  W.  Rep.  183. 

Accretion.  Accretion  passes  to  a  tax  purchaser  whether 
expressly  mentioned  in  the  deed  or  npt.  Crill  v.  Hudson,  71 
Ark.  390,  74  S.  W.  299. 

Statutes.  Clerks  of  county  courts  are  required  to  exe- 
cute deeds  of  lands  sold  for  taxes  by  Ark.  Acts  of  1903.  Sees. 
10  and  II  of  Ch.  4888  of  the  Laws  of  Fla.,  relative  to  the  form 
and  execution  of  tax  deeds  are  amended  by  Fla.  Laws  of  1903, 
Ch.  5113,  Section  10,  by  Ch.  5152,  Art.  210  of  the  Louisiana 
Constitution  of  1879  and  233  of  1898  with  regard  to  tax  deeds 
construed,  Simoneaux  v.  White  Castle  Lumber  &  Shingle 
Co.,  112  La.  221,  36  So.  328.  Sec.  43  of  Ch.  13  of  the  Rev. 
Laws,  as  amended,  relating  to  the  form  of  deeds  to  be  given 
by  tax  collectors,  is  further  amended  by  Mass.  Acts  of  1905, 
Ch.  193.  Mississippi  Code  1880,  525  and  1892,  3817,  as  to 
the  forms  of  tax  deeds  construed.  Pattison  v.  Harvey,  81 
Miss.  348,  33  So.  941.  Various  provisions  concerning  deeds 
given  for  lands  sold  for  non-payment  of  taxes  are  found  in 
Neb.  Laws  of  1903,  Ch.  73,  Sees.  217-220.  Deeds  executed  by 
county  treasurers  and  invalid  for  want  of  seals  are  made  valid 
by  Wash.  Laws  of  1903,  Ch.  15. 

Sec.  642.  Tax  deed  and  records— Conclusiveness  of— 
As  prima  facie  evidence — ^Tax  certificates. 

Under  a  statute  (N.  Y.  Laws  1896,  Ch.  908,  p.  841)  pro- 
viding that  after  2  years  on  record  a  tax  deed  shall  be  conclu- 
sive evidence  of  the  regularity  of  the  proceedings,  a  tax  deed 
is  admissible  in  evidence  without  proof  of  the  regularity  of 
the  proceedings  upon  which  it  was  based.      Baer  v.  McCul- 
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lough,  176  N.  Y.  97,  68  N.  E.  Rep.  129.  N.  Y.  Laws  1896, 
Chap.  908,  §  132,  p.  841,  providing  that  a  conveyance  executed 
by  the  Comptroller  shall,  after  being  recorded  two  years,  be 
conclusive  evidence  that  the  sale  and  proceedings  thereto  were 
regular  except  in  three  specific  cases,  interpreted  and  held  not 
to  apply  to  a  case  where  a  deed,  which  is  void  for  other  than 
the  three  specific  causes  named,  has  been  recorded  more  than 
two  years  before  the  act  was  passed.  The  law  can  neither  act 
as  a  statute  of  limitations  or  as  a  curative  act.  Wallace  v.  Mc- 
Echron,  176  N.  Y.  424,  68  N.  E.  Rep.  663. 

Deeds  as  prima  facie  evidence.  Mich.  Pub.  Acts  1881, 
p.  271,  No  229,  as  amended  by  Act  No.  7,  p.  4,  Mich.  Laws 
1882,  construed  and  applied — tax  deeds  as  prima  facie  evi- 
dence of  title.  Hoffman  v.  H.  M.  Loud  &  Sons'  Lumber  Co. 
(Mich.  1904),  100  N.  W.  Rep.  loio.  See  the  same  case  for  a 
discussion  of  the  effect  of  Act  No.  11,  p.  42,  Mich.  Laws  1882, 
as  modifying  the  requirement  of  How.  Ann.  Mich.  St.,  § 
1 166,  that  one  attacking  a  title  acquired  by  an  Auditor  Gen- 
eral's deed  must  prove  title  in  himself  or  his  grantor  at  the 
time  of  the  tax  sale.  Kirby's  Arkansas  Digest,  section  7105, 
with  regard  to  tax  deeds,  was  held  not  to  apply  to  deeds  exe- 
cuted by  the  Commissioner  of  State  Lands  and  the  latter  are 
only  prima  facie  evidence  of  title  and  may  be  proved  to  be  in 
fact  void.  (Hill,  C.  J.  dissenting.)  St.  Louis  Refrigerator  & 
Wooden  Gutter  Co.  v.  Thornton  (Ark.  1905),  86  S.  W.  854. 
Where  under  a  statute  making  a  tax  deed  *'prima  facie  evi- 
dence of  the  regularity  of  the  proceedings,  etc.,"  a  tax  deed 
is  offered  in  evidence  by  the  plaintiff  and  later  the  defendant 
introduces  testimony  to  show  it  is  in  fact  void,  it  was  held 
that  a  motion  to  strike  out  the  tax  deed  was  improper,  the 
proper  course  being  for  the  defendant  to  ask  the  court  to  in- 
struct the  jury  upon  the  legal  effect  of  the  evidence  offered  by 
him.  It  was  also  held  that  a  judgment  for  the  plaintiff  locating 
the  land  in  a  range  different  from  that  stated  in  the  declaration  is 
erroneous.  Ropes  v.  Minchew  (Fla.  1904),  36  So.  579.  Mills 
(Colorado)  Ann.  Statutes  3902,  which  makes  a  tax  deed  prima 
facie  evidence  of  title  construed.  Mitchell  v.  City  of  Denver 
(Colo.  1904),  78  Pac.  686.  A  tax  deed  is  prima  facie  regular 
and  the  burden  is  on  the  party  defending  against  the  tax  title 
to  show  that  there  was  such  failure  of  notice  or  offer  of  the 
least  quantity  of  the  property  to  satisfy  the  claim  as  to  rebut 
the    presumption    of   irregularity.     Slattery   v.    Heilperin    & 
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Leonard,  34  So.  139,  no  La.  86.  A  tax  deed  is  prima  facie 
evidence  of  the  regularity  of  the  sale,  and  of  the  title  in  the 
holder,  but  may  be  overthrown  by  the  facts  disclosed  by  the 
record.  Brown  v.  Reeves  &  Co.,  31  Ind.  App.  517,  68  N.  K 
Rep.  604. 

Kirby's  Dig.,  §  7105,  held  not  to  apply  where  two  par- 
ties claim  under  conflicting  tax  deeds,  both  of  them  void ;  pos- 
session of  the  land  in  such  cases  giving  the  paramount  right 
Rhea  v.  McWilliams  (Ark.  1905),  84  S.  W.  726.  A  collector's 
tax  warrant,  together  with  the  tax  judgment,  sale,  forfeiture, 
and  redemption  record,  unrebutted,  are  sufficient  evidence  of 
the  assessment  and  levy  of  the  taxes,  the  amount  of  property 
forfeited,  the  years  in  which  the  taxes  were  due  and  unpaid 
and  that  the  lands  were  forfeited  to  the  state  as  therein  shown. 
Where  the  documentary  evidence  shows  a  forfeiture,  it  will  be 
presumed  until  the  contrary  is  proven,  that  the  antecedent 
steps  which  precede  the  forfeiture  were  taken  in  accordance 
with  the  requirements  of  the  statute.  Elmwood  Cemetwy  Ca 
V.  People,  204  111.  468,  68  N.  E.  Rep.  500. 

Gould's  Ark.  Dig.,  c.  148,  §  123,  relating  to  record  of  tax 
sales  construed.    Wagner  v.  Arnold,  ^2  Ark.  371,  80  S.  W. 

577. 

Setting  aside.  In  the  absence  of  a  statute  authorizing  a 
suit  against  the  state  by  the  owner  of  land  to  have  certain  deeds 
executed  to  the  state  by  the  Comptroller  of  the  State,  on  sale 
of  land  for  delinquent  taxes,  declared  void,  such  suit  cannot 
be  brought.    Sanders  v.  Saxton  (N.  Y.  1905),  75  N.  E.  Rep. 

529- 

Tax  certificates.  Florida  Acts  1891,  Chapter  401 1,  with 
regard  to  tax  certificates  construed.  Ayer  v.  Hillard  (Fla, 
1903)^  33  So.  714. 

Sec.  643.    Statute  of  limitations  and  tax  titles. 

Sec.  3146  of  B.  &  C.'s  Annotated  Codes  and  Statutes,  pre- 
scribing a  limitation  for  actions  to  recover  land  sold  for  taxes, 
is  amended  by  Or.  Laws  of  1905,  Ch.  183.  Sec.  2214  of  the 
Rev.  Political  Code  of  1903,  relating  to  limitation  of  actions 
to  recover  possession  of  land  sold  for  non-payment  of  taxes 
is  amended  by  S.  D.  Acts  of  1903,  Ch.  70.  Sec.  i2ioh  of  the 
statutes  of  1898,  relating  to  limitations  on  equitable  suits 
affecting  sales  of  land  for  taxes,  is  amended  by  Wis.  Laws  of 
1903,  Ch.  357. 
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Mich.  Pub.  Acts  1885,  p.  207,  No.  153,  §§  115,  116,  held 
constitutional  and  not  contravened  by  subsequent  acts.  St. 
Mary's  Power  Co.  v.  Chandler-Dunbar  Water  P.  Co.,  133 
Mich.  470,  95  N.  W. 

Where  land  is  so  situated  that  it  might  lawfully  be  assessed 
for  public  improvements,  and  is  sold  for  non-payment  of  an 
assessment  levied  for  such  purposes,  the  validity  of  the  tax 
certificate  cannot  be  contested  after  one  year,  under  §  i2ioh. 
Wis.  Rev.  St.  1898,  although  the  assessment  was,  in  fact, 
void,  because  of  a  failure  by  the  public  authorities  to  exercise 
in  a  regular  manner  their  power  to  make  the  assessment.  Ha- 
mar  v.  Leihy  (Wis.  1905),  102  N.  W.  568.  A  tax  deed  which 
is  void  upon  its  face  is  not  cured  by  the  operation  of  the  five 
year  statute  of  limitations,  §  7680,  Gen.  Stat.  1901  of  Kansas. 
Gibson  v.  Keuffer  (Kan.  1904),  jy  Pac.  282.  If  a  suit  for  the 
settlement  of  an  estate  be  brought  by  the  children  of  the 
testator,  and  the  city,  having  a  claim  for  taxes,  is  made  a 
party,  the  statute  of  limitations  does  not  thereupon  cease  to 
run,  since  there  are  no  mutual  demands.  City  of  Louisville  v. 
Kohnhorst's  Adm'x.  (Ky.  1903),  76  S.  W.  Rep.  43. 

An  Iowa  tax  title  is  barred  after  five  years  of  cutting  tim- 
ber on  unfenced  land  by  an  owner,  although  the  latter's  pos- 
session is  not  adverse,  hostile  and  exclusive  under  the  general 
statute  of  limitations.  Clarlc  v.  Sexton,  122  Iowa  310,  98  N. 
W.   127. 

Sec.  644.    Recovery  of  taxes  paid. 

A  taxpayer  with  an  interest  of  three  cents  only,  may  not 
sue  on  his  own  behalf  and  that  of  other  taxpayers  similarly 
situated,  to  recover  invalid  taxes.  Sparks  v.  Robinson,  115 
Ky.  453,  74  S.  W.  176. 

California  Constitution,  Art.  13,  section  4,  as  embodied 
in  the  Political  Code,  section  3627,  construed  and  it  was  held 
that  thereunder  where  the  first  mortgagee  "after  becoming 
the  owner  of  the  property  (at  a  foreclosure  sale)  *  »  * 
redeemed  from  the  state,  and  paid  the  taxes  assessed  upon 
the  land"  he  could  not  recover  back  the  money  so  paid  from  the 
second  motgagee.  Henry  v.  Garden  City  Bank  &  Trust  Co., 
145  Cal.  54,  72  Pac.  228. 

The  repayment  of  taxes  paid  by  error  is  permitted  by 
Ala.  Acts  1903,  No.  322. 
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Sec.  645.    Action  to  confirm  or  quiet  tax  title. 

As  to  quieting  titles  in  general  see  ante.    §§  500,  505. 

A  holder  of  a  new  equitable  title,  a  mortgagor,  may  be 
treated  as  the  owner  of  the  land  and  bring  an  action  to  confirm 
a  tax  title  under  Kirby's  Arkansas  Digest,  Section  665.  In- 
gram V.  Sherwood's  Heirs  (Ark.  1905),  87  S.  W.  435. 


TiNANTS  IN  COMMON  . 

As  to  adverse  possession  of  tenants  in  common,  see  ante. 

§34. 

Sec.  646.  Creation  of  an  estate  in  common — ^Fraud — 
Abandonment 

A  deed  of  land  to  two  persons  which  provides  on  the 
death  of  either  of  them  "the  other  to  have  the  whole  property 
without  litigation,"  creates  a  joint  tenancy  for  life  in  the 
•  grantees  with  a  remainder  in  fee  simple  to  the  survivor.  Under 
Kurd's  Rev.  St,  111.  1903,  c.  30,  §  5,  a  joint  tenancy  may  be 
created  by  a  deed  which  does  not  contain  the  exact  words  of 
the  statute,  as  for  example  a  deed  to  two  grantees  providing 
on  the  death  of  either  the  whole  to  go  to  the  other.  Cover  v. 
James,  (III,  1905)  75  N.  E.  Rep.  490.  Where  land  is  con- 
veyed to  two  persons  jointly  and  one  farms  it  and  the  other 
pays  him  for  half  his  services,  they  are  not  partners  but  joint 
tenants  and  one  can  sue  for  the  price  of  wheat  sold  off  the  farm. 
Logan  V.  Oklahoma  Mill  Co.  (Okl.  1904),  79  Pac.  193.  Where 
two  men  owning  land  as  tenants  in  common,  are  doing  busi- 
ness as  a  partnership,  such  property  does  not  become  firm 
property  in  the  absence  of  a  conveyance  thereof  to  them  as  a 
firm,  or  of  an  understanding  between  them  that  the  land  should 
be  considered  as  firm  property,  merely  because  it  was  used 
for  partnership  purpose.  No  rent  was  paid,  but  the  taxes,  in- 
surance and  repairs  and  small  additions  were  paid  for  by  the 
firm.  Taber-Prang  Art  Co.  v.  Durant,  189  Mass.  173,  75  N. 
E.  Rep.  221. 

Fraud.  Where  two  parties  undertake  the  joint  purchase 
of  land  and  one  deceives  the  other  as  to  the  price  actually  paid 
for  the  land,  the  defrauded  person  may  keep  his  interest  in 
the  property  purchased  and  sue  at  law  to  recover  his  dam- 
ages, or  he  may  rescind  the  transaction  and  sue  at  law  to  re- 
cover the  consideration  which  he  paid  for  the  property,  or  he 
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may  sue  in  equity  for  a  rescission  or  an  accounting.     Gates 
V.  Paul,  117  Wis.  170,  94  N.  W.  55. 

Abandonment.  Where  three  persons  buy  property  as 
tenants  in  common  and  then  one  conveys  his  interest  to  the 
others  with  an  agreement  that  each  is  to  use  his  skill,  etc., 
in  making  sales,  if  the  party  who  has  conveyed  to  the  others, 
for  20  years  deliberately  fails  to  do  his  share,  the  intention  to 
abandon  the  undertaking  is  plain  and  he  has  no  right  to  require 
the  others  as  trustees  to  make  an  accounting  to  him  of  the 
profits.    Sawyer  v.  Cook,  i88  Mass.  163,  74  N.  E.  Rep.  356. 

Sec.  647.    Sale  and  conveyance  of  an  estate  in  common. 

Where  land  is  owned  by  several  tenants  in  common  an 
easement  therein  must  be  conveyed  by  them  all.  Charleston 
&  W.  C.  Ry.  Co.  V.  Fleming  (Ga.  1904),  47  S.  E.  541 ;  affirm- 
ing S.  C.  119  Ga.  995,  45  S.  E.  664.  The  appraisal  of  prop- 
erty sold  by  order  of  court  to  effect  a  division  for  the  joint 
owners  thereof  is  unnecessary  since  neither  party  has  the  right 
^to  redeem.  Columbia  Finance  &  Trust  Co.  v.  Bates  (Ky. 
1903,  74  S.  W.  248.  It  was  held  that  the  guardian  of  a  minor 
cannot  "sell  the  interests  of  other  persons  in  property  merely 
because  it  is  held  in  common  with  the  minor,  and  the  interests 
of  all  are  chargeable  with  common  debts."  "Such  a  sale  can- 
not merely  on  account  of  a  great  lapse  of  time"  and  the  ap- 
parent acquiescence  of  the  (other  heirs)  therein  be  "regarded 
as  having  affected  a  partition."  A  deed  by  one  co-tenant  of  a 
specific  parcel  passes  only  such  interest  as  he  can  convey  and 
the  titles  of  the  other  tenants  are  not  affected  thereby.  Broom 
V.  Pearson,  98  Tex.  469,  85  S.  W.  791.  In  an  action  to  set 
aside  a  conveyance  of  land  which  was  made  by  one  of  three 
co-tenants,  purporting  to  act  for  himself  and  the  plaintiff,  an- 
other co-tenant,  to  the  third  co-tenant,  it  appeared  that  the 
plaintiff  endorsed  a  check  made  payable  to  the  two  co-tenant 
grantors,  and  that  the  money  realized  thereon  went  to  their 
joint  account.  Held:  The  plaintiff  ratified  the  sale  to  the 
third  co-tenant.  Whitaker  v.  Hicks,  123  la.  733,  99  N.  W. 
575.  Where,  through  a  mistake,  one  of  two  joint  owners  of 
land  failed  to  attend  a  judicial  sale  thereof  held  to  effect  a  di- 
vision of  the  property  and  the  other  bid  it  in  at  an  inadequate 
price — the  former  was  entitled  to  have  the  sale  set  aside.  Co- 
lumbia Finance  &  Trust  Co.  v.  Bates  (Ky.  1903),  74  S.  W. 
248. 


RIGHTS  §  647,  648 

A  lease  by  one  tenant  in  common  of  the  entire  estate 
conveys  no  rights  in  the  entire  estate  which  may  not  be  avoided 
by  the  other  tenants  in  common,  and  upon  repudiation  of  such 
a  lease  by  the  co-tenants  the  lessee  becomes  a  tenant  by  suf- 
ferance.   Jackson  v.  O'Rorke  (Neb.  1904),  98  N.  W.  1068. 

A  vendee  from  a  co-tenant  in  possession  of  land  under  an 
agreement  with  the  other  co-tenants,  who  takes  with  notice 
of  the  agreement,  is  bound  by  it.  TumbuU  v.  Foster,  116  Ga. 
76s,  43  S.  E.  42. 

An  easement  cannot  be  attached  to  land  owned  by  two 
tenants  in  common  by  a  conveyance  by  one  of  them  of  land 
owned  by  him  alone  in  fee.  Hazen  v.  Mathews,  184  Mass. 
388,  68  N.  E.  Rep.  838. 

Sec.  648.  Buying  in  outstanding  title  and  discharging 
incumbrances. 

Where  a  tenant  in  common  purchases  a  sheriff's  certificate 
on  a  mortgage  foreclosure  sale,  he  holds  such  certificate  in 
trust  for  the  comnion  estate  during  the  period  for  redemption 
or  until  his  co-tenant  has  paid  his  share  therefor.  But  on 
failure  of  co-tenant  to  pay  his  share,  the  other  tenant  may  take 
a  sheriff's  deed  at  the  end  of  the  redemption  period  and  take 
thereby  absolute  title.  Ryason  v.  Dunten  (Ind.  1905),  73  N. 
E.  Rep.  74.  Where  tenants  in  common  claim  under  different 
conveyances,  one  tenant  cannot  by  buying  in  an  outstanding 
title  retain  the  exclusive  benefit  of  the  purchase  where  a  re- 
lation of  actual  trust  and  confidence  exists,  whatever  may  be 
the  rule  if  in  fact  such  trust  does  not  exist.  United  New  Jer- 
sey R.  &  Canal  Co.  v.  Consolidated  Fruit  Jar  Co.  et.  al.  (N. 
J.  Ep.),  55  Atl.  46. 

For  a  discussion  of  the  right  of  one  of  two  tenants  in 
common  to  demand  from  the  purchaser  of  the  interest  of  the 
co-tenant  at  execution  sale  contribution  for  money  paid  to 
discharge  a  mortgage  covering  the  interests  of  both  tenants, 
both  in  the  absence  of  statutes  and  under  la.  Code,  §  2925,  see 
Rippe  V.  Badger  (la.  1904),  loi  N.  W.  Rep.  642.  One  of 
several  tenants  in  common  paying  off  a  mortgage  incumbrance 
becomes  entitled  to  acquire  the  right  of  an  equitable  holder  of 
the  mortgage,  in  order  to  compel  the  estate  of  the  co-tenant 
to  bear  a  share  of  the  incumbrance,  when  justice  and  the 
actual  intention  of  the  one  paying  so  require.  Kinkead  v. 
Ryan  et.  al.  (N.  J.  L.  1903),  53  Atl.  730. 
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Sec  649.    Ouster — Limitations. 

Where  one  takes  possession  of  land  under  a  bond  for  title 
for  the  purchase  thereof  of  one  of  two  tenants  in  common  and 
thereafter  pays  for  it,  sells  part  and  continues  in  open  and 
notorious  possession  of  the  residue  as  exclusive  owner  with- 
out any  recognition  of  his  co-tenant,  such  acts  amount  to  an 
ouster  and  set  the  statute  of  limitations  running  against  the 
co-tenant.    Rose  v.  Ware,  115  Ky.  420,  74  S.  W.  188. 

The  statute  of  limitations  in  favor  of  one  co-tenant  oust- 
ing another  begms  to  run  on  any  open  repudiation  of  the  re- 
lationship of  co-tenancy,  as  for  instance,  a  writ  of  ejectment 
brought  by  one  co-tenant  against  the  other.  This  applies 
both  to  title  and  to  an  accounting  for  the  rents  and  profits. 
Armijo  v.  Neher,  11  N.  M.  645,  72  Pac.  12. 

Sec.  650.  Rent  as  between  tenants  in  common — ^Lien 
therefor — Improvements. 

Where  one  tenant  in  common  leases  the  property  and  the 
lessee  enters  and  pays  rent  for  several  months,  there  is  in  the 
absence  of  evidence  to  the  contrary,  a  presumption  that  the 
tenant  making  the  lease  acted  as  agent  for  his  co-tenants. 
Schwartz  v.  McQuaid,  214  111.  357,  73  N.  E.  Rep.  582.  In  a 
partition  suit  where  it  appeared  that  A  was  entitled  to  one-half 
of  160  acres  and  B  to  the  other  one-half,  it  was  held  that  A 
"as  to  the  excess  over  80  acres,  which  *  *  *  he  cleared, 
improved,  and  cultivated,  may  be  required  to  account  for  its 
reasonable  rental  value,  but  may  oflf-set  this  with  the  reason- 
able cost  of  the  clearing  and  improvements  put  by  him  on  that 
part"  and  the  party  in  whose  favor  there  is  a  balance  shall 
have  a  lien  therefor.  *  *  *  "Taxes  paid  by  either  of  the 
parties  in  excess  of  what  was  due  from  him  shall"  also  be  a 
lien.  ♦  ♦  *  "In  making  the  partition,  it  shall  be  as  if  it 
were  now  a  wilderness,  and  the  80  acres"  to  which  A  is  en- 
titled shall  be  allotted  him  of  the  land  he  has  cleared  and 
improved,  and,  in  the  event  this  was  more  valuable  than  the 
other  half  in  a  state  of  nature,  contribution  shall  be  ordered. 
Bennett  v.  Bennett,  84  Miss.  493,  36  So.  452.  Act  of  June 
24,  1985  (P.  L.  237)  supplies  a  remedy  where  one  co-tenant, 
in  pos^es5ion  of  premises,  receives  rents  and  refuses  to  ac- 
count for  them  to  the  other  co-tenants.  Here  the  accounting 
was  granted  in  proceedings  for  a  division  of  the  proceeds  of 
the  sale  in  partition.  Lancaster  v.  Flowers,  208  Pa.  199,  57 
Atl.  Rep.  526. 
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Lien.  It  was  held  to  be  "a  well  settled  equitable  prin- 
ciple that  each  co-tenant  has  a  lien  upon  the  interest  of  every 
other  for  the  value  of  the  use  and  occupation  of  the  joint 
estate  beyond  such  tenant's  individual  interest  therein,  and  also 
any  sum  which  may  have  been  collected  and  appropriated  by 
such  tenant  as  revenues  arising  therefrom."  Walker  v.  Will- 
iams, 84  Miss.  392,  36  So.  450. 

Improvements.  Where  two  co-tenants  entered  upon  and 
improved  land  expending*  thereon  a  sum  largely  in  excess  of 
the  profits  it  was  held  that  they  were  entitled  to  be  reim- 
bursed by  the  other  co-tenants  for  their  proportion  of  the  ex- 
cess when  the  land  was  partitioned.  TumbuU  v.  Poster, 
116  Ga.  765,  43  S.  E.  42.  A  tenant  in  common  making  im- 
provements is  entitled  to  obtaifi  from  his  co-tenant  the  lat- 
ter's  proportional  share  of  the  cost,  unless  the  value  added  is 
less  than  the  cost,  and  the  former  seeking  contribution  must 
share  the  rents  and  profits.  Eighmey  v.  Thayer  et.  al.,  135 
Mich.  682,  98  N.  W.  734. 

Sec.  651.    Wastes-Compensation  for  services. 

It  was  held  that  tenants  in  common  who  commit  waste 
against  a  co-tenant  are  wrongdoers  and  may  be  sued  jointly 
or  separately.  Stewart  v.  Tennant,  52  W.  Va.  559,  44  S.  E. 
223. 

It  was  held  that  a  co-tenant  is  never  entitled  to  compensa- 
tion for  services  in  managing  the  property  except  as  a  result 
of  a  special  agreement.  The  same  is  true  of  a  co-owner  who 
holds  the  entire  possession  against  the  wishes  of  co-tenants, 
claiming  the  whole,  until  declared  by  the  court  to  be  a  con- 
structive trustee.  Anderson  v.  Norhrop  (Fla.  1902),  33  So. 
419- 


TITLE 

Registration  of  title,  see  ante.  §  536. 
Sec.  652.    Title  in  compliance  with  contract  of  pur- 
chase. 

What  is  marketable  title? 

Title  acquired  through  sale  under  a  recognizance  consid- 
ered and  held  marketable.  Young  v.  Hervey,  207  Pa.  396,  56 
Atl.  946.    Evidence  held  to  show  that  a  title  was  not  market- 
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able  and  a  contract  to  buy  would  not  be  specifically  enforced. 
Miller  v.  Bronson,  26  R.  I.  62,  58  Atl.  257.  Where  a  deed 
made  in  1858  neglects  to  state  whether  the  grantor  is  single 
"or  married,  another  deed  not  in  the  claim  of  title  made  in 
1862  stating  that  the  grantor  was  a  bachelor  is  presumptive 
evidence  that  he  was  single  in  1858,  and  equity  will  not  excuse 
a  purchaser  from  taking  title  on  the  ground  that  the  possible 
dower  right  is  a  cloud  on  the  title.  Gibson  v.  Brown,  214  111. 
330,  73  N.  E.  Rep.  578.  If  a  contract  for  the  conveyance  of 
land  calls  for  a  quit  claim  deed,  but  it  appears  that  the  vendee 
entered  into  the  contract  relying  on  the  assurances  of  the 
vendor  that  the  title  was  clear  and  that  he  later  discovered 
that  the  title  was  clouded  by  a  mortgage  which  might  well 
be  valid,  though  the  vendor  contended  otherwise,  there  is  such 
a  failure  to  furnish  a  marketable  title  as  will  bar  an  action 
by  the  vendor  to  recover  damages  for  the  vendee's  refusal  to 
accept  a  deed,  as  well  as  a  suit  for  specific  performance. 
Godfrey  v.  Rosenthal,  17  S.  D.,  452,  97  N.  W.  Rep.  365. 
Land  was  conveyed  to  trustees  for  a  schoolhouse.  Subse- 
quently the  entire  farm,  including  the  above  tract,  was  con- 
veyed to  others,  no  mention  being  made  of  the  school  lot.  A 
grantee  of  the  farm  then  gave  the  trustees  a  deed  of  the 
smaller  parcel,  they  agreeing  to  keep  it  fenced.  Held:  This 
latter  deed  cast  a  cloud  on  the  title  of  the  trustees  which  they 
were  entitled  to  have  removed.  Murphy  v.  Metz  (Ky.  1903), 
JJ  S.  W.  Rep.  190.  When  the  granting  clause  of  a  deed  read 
as  follows :  *To  W.  and  wife  *  *  *  for  and  during  their 
natural  lives,  with  the  remainder  in  fee  unto  their  child  or 
children  if  any  there  may  be  alive  at  the  time  of  the  death 
of  said  parties  ♦  ♦  *  and  in  case  of  no  such  child  or 
children  then  being  alive  unto  the  heirs  at  law  of  (W.),"  it 
was  held  that  after  the  death  of  W.  his  widow  and  surviving 
children  could  not  convey  a  merchantable  title  as  it  cannot  be 
said  who  wall  take  the  property  at  the  widow's  death.  Colbum 
V.  Gividen  (Ky.  1905),  85  S.  W.  168.  A  contract  to  convey 
land,  or  cause  it  to  be  conveyed,  on  a  certain  date  and  to  show 
a  good,  merchantable  title  on  that  date  is  not  satisfied  by  show- 
ing a  contract  on  which  the  vendors  have  paid  a  small  sum 
down  and  whereby  they  will  be  entitled  to  a  conveyance  on 
paying  a  much  larger  sum  one  month  after  the  date  set  for 
performance  of  the  contract  first-named ;  if  they  have  on  that 
date  no  title  to  the  land  except  what  is  derived  from  their  con- 
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tract  with  the  true  owners,  the  vendee,  in  the  contract  first- 
named,  may  rescind,  notwithstanding  a  provision  in  his  con- 
tract that  the  vendors  are  to  have  a  reasonable  time  for  curing 
defects  appearing  in  the  abstract.  Primm  v.  Wise  &  Stern, 
(la.,  1905)  102  N.  W.  Rep.  427.  Where  the  defendant  had 
entered  into  a  verbal  contract  with  a  partnership  to  buy  land 
owned  by  it  and  paid  of  the  purchase  price,  it  was  held  that 
as  both  of  the  partners  had  died,  the  defendant  was  entitled 
to  a  conveyance  from  the  heirs  and  was  not  obliged  to  accept 
one  executed  by  the  administrator  de  bonis  non  of  the  estate 
of  the  partnership.  "The  administrator,  as  such,  could  not 
make  it,  or  any  deed  to  realty,  without  adequate  authority  from 
a  competent  court."  It  was  also  held  that  a  deed  by  the  sole 
owner  who  had  taken  deeds  from  all  the  other  heirs  need  not 
be  accepted  by  the  defendant  "because  some  of  the  heirs  *  *  * 
were  seeking  to  set  aside  their  conveyances"  to  the  sole  owner 
"for  fraud  perpetrated  by  him  in  procuring  them."  The  title  of- 
fered is  not  marketable.  Wollenberg  v.  Rose,  45  Ore.  .615, 
78  Pac.  651. 

It  was  held  that  although  an  adjudicator  at  a  sheriff's 
sale  need  not  take  a  title  which  is  suggestive  of  serious  litiga- 
tion, this  question  is  to  be  decided  by  the  court  upon  the  facts, 
and  where  city  lots  40  years  ago  were  bought  in  accordance 
with  a  particular  description,  the  fact  that  the  description  in  a 
still  earlier  deed  shows  a  discrepancy  of  a  few  inches  will  not 
justify  the  assumption  that  the  later  description  is  wrong. 
The  invalidity  of  the  apparent  title  does  not  affect  the  validity 
of  a  tax  assessment  based  upon  it.  Getman  v.  Harrison,  112 
La.  435,  36  So.  486. 

The  tender  of  a  merchantable  or  marketable  title,  although 
not  a  strict  compliance  with  the  letter  of  a  contract  to  provide 
a  perfect  title,  is  a  substantial  compliance  with  such  contract 
where  it  is  a  subscription  contract  to  aid  in  building  a  factory 
and  the  factory  is  builded,  the  building  of  the  factory  b.eing 
part  of  the  consideration  for  the  subscription.  McCleary  v. 
Chipman,  32  Ind.  489,  68  N.  E.  Rep.  320.  Where  land  was 
conveyed  to  trustees  and  their  successors  in  office  forever  in 
trust  to  erect  a  house  of  worship  thereon  for  the  members  of 
the  Methodist  church,  such  church  had  not  such  title  to  the 
land,  without  any  conveyance  to  it  from  the  trustees  or  an  ad- 
verse holding  as  equity  would  require  a  vendee  to  accept. 
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Methodist  Episcopal  Church  at  Bound  Brook  v.  Roberson  (N 
J.  Eq.  1904),  58  Atl.  1056. 

Measure  of  Damages  for  Breach. 

Where  a  vendor,  in  an  executory  contract  to  convey  real 
estate  by  a  good  and  sufficient  warranty  deed,  did  not  disclose 
the  existence  oi  an  oil  lease  which  was  recorded  until  the  last 
moment,  when  he  informed  the  vendee  of  it,  telling  him  that 
he  could  not  procure  a  release  of  it  and  offering  him  a  general 
warranty  deed,  it  was  held  that  his  conduct  did  not  amount 
to  a  fraudulent  and  wilful  refusal  to  convey  so  as  to  entitle 
the  vendee  to  recover  damages  for  any  loss  sustained  thereby. 
Roberts  &  Corley  v.  McFaddin,  Weiss  &  Kyles,  32  Tex.  Civ. 
App.  47,  74  S.  W.  105. 

The  court  said,  "The  measure  of  damages  for  breach  of 
warranty  in  an  executed  contract  for  sale  of  real  estate  is  the 
purchase  money  paid  and  interest  and  this  without  reference 
to  the  value  of  the  land  at  the  time  of  the  breach  or  at  any 
other  time.  The  rule  is  not  rested  upon  the  theory  of  com- 
pensation but  is  arbitrary  and  proceeds  upon  the  theory  that 
in  view  of  the  infinite  variety  of  matters  which  may  affect  the 
title  to  real  estate  the  vendor  should  not  be  burdened  with 
responsibility  for  unknowable  consequences  which  may  proceed 
from  his  sale  but  should  be  able  to  know  in  advance  the  meas- 
ure of  his  liability.  *  *  *  The  same  rule  i  sapplied  in 
most  jurisdictions  for  breach  of  executory  contracts  to  convey 
ure  of  his  liability  *  *  *  the  weight  of  authority  is  plainly  in 
favor  of  the  rule  as  stated  unless  the  vendor  fraudulently  or 
wilfully  refuses  to  comply." 

Title  perfected  subsequently.  Where  by  a  contract  a  con- 
veyance free  from  incumbrances  was  to  be  made  when  50  per 
cent,  of  the  purchase  price  had  been  paid,  there  is  no  breach 
of  contract  because  of  the  existence  of  liens  on  the  property 
before  the  payment  of  the  part  of  the  purchase  money,  the 
deed  not  being  due  until  after  that  payment.  McClear}'-  v. 
Chipman,  32  Ind.  489,  68  N.  E.  Rep.  320.  A  vendee  seeking 
rescission  of  a  conveyance  on  the  ground  of  a  defect  in  title 
is  not  entitled  to  such  relief  if  before  trial  the  title  is  perfected, 
and  this  even  where  probate  proceedings  were  necessary.  Mock 
V.  Chalsrom  et.  al.,  121  Iowa  411,  96  N.  W.  909.  Where  one 
contracts  to  convey  premises  in  w^hich  he  has  no  title  or  in- 
terest  and  then  obtains  a  contract  for  the  sale  of  the  premises 
from  the  owner  thereof,  an  assignee  of  the  second  contract 
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cannot,  as  against  an  assignee  of  the  first  contract,  take  ad- 
vantage of  a  clause  in  the  second  contract  providing  that  no 
assignment  should  be  binding  on  the  owner  of  the  premises 
without  his  consent,  although  the  owner  approved  of  the  as- 
signment of  the  second  contract  and  did  not  give  approval 
to  the  assignment  of  the  first  contract.  McPheeters  v.  Ron- 
ning  (Minn.  1905),  103  N.  W.  Rep.  889. 

A  contract  offering  to  pay  a  certain  sum  for  property 
upon  the  other  party  giving  possession  and  good  title  is  abso- 
lute and  binding,  though  made  by  both  parties  with  full  knowl- 
edge that  the  vendor  had  not  possession  of  the  property  at 
the  time  and  could  not  immediately  comply  with  his  obliga- 
tion; since  an  absolute  contract  to  convey  property  thereafter 
to  be  acquired  has  binding  force,  though  it  could  have  been, 
been  made  conditional.  Northington-Munger  Pratt  Co.  v. 
Fanners'  Gin  &  Warehouse  Co.   (Ga.  1904),  47  S.  E.  200. 

Waiver  by  vendee.  Where  a  vendee  enters  into  a  con- 
tract for  purchase  and  sale  of  land  which  he  knows  is  subject 
to  certain  restrictions,  and  pays  a  part  of  the  purchase  price 
therefor,  and  otherwise  shows  that  he  is  satisfied  to  take  a 
conveyance  subject  to  these  restrictions  as  a  full  performance 
of  the  vendor's  obligation  under  the  contract  to  convey  free 
and  clear,  the  vendee  cannot  after  the  expiration  of  the  time 
for  payment  of  the  full  purchase  price,  set  up  these  restrictions 
as  a  breach  of  the  contract  by  the  vendor.  He  has  waived 
such  breach.    Marcus  v.  Clark,  185  Mass.  469,  70  N.  E.  Rep. 

433- 

Abatement  of  purchase  price  for  defect.  Under  a  con- 
tract to  convey  by  good  and  sufficient  general  warranty  deed 
conveying  good  title,  the  purchaser  may  refuse  to  take  a  con- 
veyance subject  to  an  inchoate  right  of  dower ;  but  if  he  wishes 
a  conveyance,  the  vendor  cannot  take  advantage  of  such  de- 
fect in  title,  but  must  convey  subject  to  a  proportionate  abate- 
ment of  the  purchase  price.  Cowan  v.  Kane,  211  111.  572,  71 
N.  E.  Rep.  1097. 

Perfect  title.  Where  a  contract  of  sale  calls  for  a  "per- 
fect title"  the  purchaser  may  insist  upon  "good  title  of  record" 
and  a  perfect  title  by  prescription  is  insufficient.  Gwyn  v. 
Calegrais,  139  Cal.  384,  73  Pac.  851. 

Sec.  653.    Proof  and  trial  of  title — Slander  of  title. 

The  trial  of  actions  involving  title  to  real  estate  is  facili- 
tated by  N.  Car.  Laws  of  1905,  Ch.  773. 
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Where  a  city  claimed  certain  land  as  part  of  a  street  it 
was  held  proper  to  allow  it  to  start  its  title  with  the  grant  of 
the  land  on  which  the  city  was  located  to  trustees  who  made 
a  plat  of  the  land  which  had  been  recognized  by  both  the  city 
and  the  defendant,  and  that  it  was  unnecessary  to  trace  the 
title  back  to  the  commonwealth.  Davis  v.  City  of  Clinton  (Ky. 
1904),  79  S.  W.  259.  Declarations  or  admissions  of  a  grantor, 
made  after  he  has  parted  with  the  title,  are  not  competent  to 
defeat  such  title,  where  there  is  no  evidence  that  the  convey- 
ance was  made  in  fraud  of  the  grantor's  creditors.  Leonard 
V.  Fleming  (N.  D.  1905),  102  N.  W.  Rep.  308. 

Slander  of  title.  An  action  of  slander  of  title  cannot  be 
maintained  where  the  evidence  shows  that  defendant  held  land 
adversely  for  a  long  uninterrupted  period  and  the  publication 
of  his  claim  was  devoid  of  malice.  Butts  v.  Long,  106  Mo. 
App.  313,  80  S.  W.  312. 


TREES 

Injury  to  trees  by  trespasser,  see  post.    §§  658,  663. 

Rights  of  abutting  owners  in  trees,  see  ante,  §  10. 

Sec.  654.  Nature  of  conveyance  of — ^Priorities — ^Title 
acquired. 

A  sale  of  standing  timber  is  a  sale  of  real  estate,  so  that 
there  is  no  implied  warranty  of  title.  Van  Doren  v.  Fenton 
(Wis.  1905),  103  N.  W.  Rep.  228.  In  Minnesota,  it  is  held 
that  a  contract  for  the  sale  of  standing  timber  is  a  contract  for 
an  interest  in  lands,  and  is,  therefore,  within  the  statute  of 
frauds.  Kileen  v.  Kennedy,  90  Minn.  414,  97  N.  W.  Rep.  126. 
An  instrument  conveying  standing  timber  is  a  conveyance 
of  real  estate,  hence,  one  purchasing  land  after  a  sale  of  the 
standing  timber  thereon  to  a  third  person,  and  taking  possession 
without  actual  notice  of  the  sale  of  the  timber  before  any  cut- 
ting has  been  done  acquires  title  to  the  timber,  as  against  the 
prior  purchaser,  unless  the  contract  for  the  sale  of  the  timber 
has  been  recorded.  J.  Neils  Lumber  Co.  v.  Hines,  98  Minn. 
505,  loi  N.  W.  Rep.  959.  It  was  held  that  "when  not  stipu- 
lated to  the  contrary,  a  deed  to  the  trees  standing  on  timbered 
land  conveys  an  interest  in  the  land,  as  distinguished  from  an 
interest  in  the  trees,  considered  as  chattels."    The  grantees 


^1  TREES  §651 

thereby  **became  entitled  to  redeem  from  the  mortgage.  The 
fact  that  the  mortgagors  had  conveyed  away  all  their  interest 
in  the  land  since  the  mortgage  and  were  for  that  reason  not 
proper  or  necessarj-  parties  defendant  to  the  foreclosure  suit 
can  only  be  relied  upon  by  them  not  by  third  parties.  Roth- 
schild V.  Bay  City  Lumber  Co.,  139  Ala.  571,  36  So.  785.  A 
deed  conveying  minerals  and  "all  the  timber  upon  the  lands 
necessary  for  the  development,  working  and  mining  of  said 
coal  and  the  preparation  of  tlie  same  for  market,  and  the  re- 
moval of  the  same"  gives  a  profit,  a  prendre  or  right  to  use 
the  timber,  giving  C.  an  unregistered  chattel  mortgage  there- 
and  before  mining  begins  tlie  g^ntors  may  use  the  timber  as 
they  please.  Kennedy  Stave  &  Cooperage  Co.  v.  Sloss-Shef- 
field  Steel  &  Iron  Co.,  137  Ala.  401,  34  So.  372. 

A  parol  license  to  cut  timber  upon  the  lands  of  another 
which  has  been  acted  upon  and  which  is  granted  upon  a  con- 
sideration that  has  been  performed  cannot  be  revoked.  Wat- 
son V.  Adams,  32  Ind.  App.  281,  69  X.  E.  Rep.  696. 

Where  standing  timber  is  sold  by  a  contract  not  under 
seal,  so  that  no  legal  title  to  the  timber  passes,  a  court  of 
equity  will  not  decree  the  purchaser  to  be  the  owner,  if  he 
fails  to  enter  and  cut  the  timber  during  the  time  specified  in 
the  contract,  even  though  he  is  unwarrantably  threatened 
with  suit  by  tyne  to  whom  the  seller  conveyed  the  land  during 
this  period  if  he  attempts  to  assert  his  rights.  Peshtigo  Lum- 
ber Co.  V.  Ellis,  122  Wis.  433,  100  X.  W.  Rep.  834. 

Priorities.  Where  A.,  the  owner  of  land,  sold  trees  there- 
on to  B.,  and  B.  contracted  with  C,  a  saw  mill  owner,  to  saw 
the  timber,  giving  C.  unregistered  chattel  mortgage  there- 
on ;  and  after  C.  had  sawed  it,  A.  having  notified  B.  and  C 
not  to  remove  the  timber  till  he.  A.,  was  paid  therefor,  B. 
told  A.  to  take  the  sawn  lumber,  sell  it,  and  apply  the  proceeds 
to  his  claim;  and  A.,  having  accordingly  sold  part  of  the 
timber,  not  enough  remained  to  satisfy  the  claim  of  A.  or  C. : 
held  that  there  was  a  complete  sale  to  A.  by  B.,  the  timber  be- 
ing already  in  A.'s  possession,  and  that  C.'s  unregistered  mort- 
gage was  invalid  against  him.  McArthur  v.  Mathis,  133  N. 
C.  142,  45  S.  E.  530. 

Title  of  purchaser.  Under  a  contract  whereby  defendant 
was  to  have  until  a  certain  time  to  cut  and  remove  logs  from 
plaintiff's  land,  the  title  to  logs  cut  before  the  expiration  of 
the  time  limited  but  not  removed  until  six  months  thereafter 
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remained  in  defendant,  but  title  to  logs  cut  after  the  expiration 
of  the  time  limited  was  in  plaintiff,  who  might  recover  the 
same.  Alexander  v.  Bauer,  (Minn.,  1905)  102  N.  W.  Rep. 
387,  following  Hoyt  v.  Stratton  Mills,  54  N.  H.  109,  20  Am. 
Rep.  119,  and  disapproving  Boisaubin  v.  Reed,  41  N.  Y.  323. 

Sec.  655.     Particular  instruments  construed. 

Where  a  contract  for  the  sale  of  land  gave  the  purchasers 
a  right  "to  cut  and  remove  portions  of  the  timber  standing  on 
the  premises"  it  was  held  that  no  court  could  say,  under  the 
terms  of  the  contract,  what  portion  of  timber  the  purchasers 
had  a  right  to  cut.  Watson  v.  Gross  (Mo.  1905),  87  S.  W. 
104.  A  contract  of  lease  by  an  owner  of  a  woodlot  read  as 
follows:  "Said  (2nd  party)  to  have  and  own  all  *  *  * 
timber,  both  standing  and  now  down,  that  he  may  cut  and  re- 
move within  —  five  years."  Held:  Second  party  cannot  re- 
move after  five  years'  term  wood  cut  during  the  term.  Mengal 
Box  Co.  V.  Moore  &  McFerrin,  144  Tenn.  596,  87  S.  W.  415. 
Under  a  contract  of  sale  of  timber  to  be  cut  by  the  vendee 
within  a  specified  time  limit  the  vendee  does  not  lose  his  right 
to  cut  after  the  expiration  of  the  limit  where  the  contract  does 
not  provide  for  a  forfeiture,  and  in  the  absence  of  notice  from 
the  vendor  that  time  was  of  the  essence  of  the  contract.  Wat- 
son V.  Adams,  32  Ind.  App.  281,  69  N.  E.  Rep.  696;  (citing 
cases  in  support  and  in  conflict.)  Where  A.  agreed  to  lease 
to  B.  for  five  years  so  much  of  a  tract  of  woodland  as  B.  would 
clear  of  trees  under  2^  feet  in  diameter  and  render  tillable, 
the  lease  providing  that  the  lessor  should  have  an  option  to 
retake  the  land  so  cleared  after  the  lapse  of  one  year,  paying 
the  lessee  a  certain  sum  per  acre  for  the  same;  held  that  A. 
could  not  retake  the  cleared  land  without  such  payment,  though 
at  the  and  of  the  first  year  several  hundred  trees  of  less  than 
the  diameter  specified  had  been  left  standing  by  B.  upon  the 
cleared  portion ;  the  time  of  clearing  not  being  limited  by  the 
contract  to  the  first  year,  and  it  appearing  that  a  large  expendi- 
ture for  improvements  had  during  such  first  year  been  made 
by  B.  Bunch  et.  al.  v.  WiUiams,  (Ark.,  1905)  88  S.  W.  588. 
It  was  held  that  the  buyers  of  timber  rights  under  a  written 
contract  need  not  "sign  and  acknowledge  such  contract  but 
the  mere  acceptance  thereof  and  acting  thereunder  would  bind 
them  to  its  provisions/'  It  was  contended  that  the  contract 
was  forfeited  because  the  buyers  failed  to  "begin  operations 
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thereunder  in  time,"  but  the  Court  said,  **It  is  a  matter  of  the 
lapse  of  time,  not  plainly  of  the  essence  of  the  contract,  and 
the  question  of  irreparable  damages  or  insolvency  is  not  in- 
volved, and  any  damages  the  plaintiff  may  have  sustained  are 
susceptible  to  pecuniary  adjustment,"  and  therefore  "equity 
will  not  interfere  in  doubtful  cases,  but  will  leave  the  parties 
to  their  legal  remedies."  Merchants'  Coal  Co.  v.  Billmeyer, 
54  W.  Va.  I,  46  S.  E.  121.  Where  H.  entered  into  a  contract 
with  the  plaintiff  for  the  sale  and  conveyance  of  "all  the  tim- 
ber then  there,  *  *  *  on  fifty  acres  of  H.'s  land"  and 
allowed  "the  full  term  of  five  years  within  which  to  cut  and 
remove  the  timber  hereby  conveyed ;  said  term  to  commence 
from  the  time  said  party  *  *  *  begins  to  manufacture 
said  timber  into  lumber,"  it  was  held  that  "after  the  expira- 
tion of  the  time  fixed  for  entering  upon  the  land  and  removing 
the  timber"  the  defendant  had  no  "interest  or  estate  in  the 
timber.  As  no  definite  time  is  fixed  *  *  *  to  begin  the 
manufacture  *  *  *  the  law  will  imply  a  reasonable  time. 
We  do  not  think  that  it  can  be  successfully  contended  that 
thirteen  years  is  not,  as  a  matter  of  law,  an  unreasonable  time 
for  cutting  and  removing  the  timber."  Bunch  v.  Elizabeth 
City  Lumber  Co.,  134  N.  C.  116,  46  S.  E.  24.  An  owner  of 
land  conveyed  by  warranty  deed  "all  the  pine  timber  situated 
and  being"  upon  the  land,  granting  "eight  years  in  which  to 
remove  said  pine  timber"  and  expressly  reserving  "all  timber 
standing  *'  *  *  at  the  expiration  of  eight  years."  Before 
the  expiration  of  the  eight  years,  he  conveyed  a  part  of  the 
land  by  deed  containing  this  exception:  "Except  a  few,  or 
what  pine  timber  may  be  thereon,  which  was  sold  to  F.  H. 
Begole"  (the  grantee  in  the  conveyance  of  the  timber).  He 
conveyed  the  remainder  of  the  land  by  a  deed  containing  this 
exception:  "Excepting,  however,  certain  pine  trees  now 
standing  on  said  land."  After  the  expiration  of  the  eight 
years,  he  began  suit  to  quiet  his  title  in  the  timber  which  re- 
mained uncut.  Under  these  circumstances,  it  is  held  by  the 
Supreme  Court  of  Michigan  that  all  the  interest  of  the  original 
owner  in  the  timber  thus  remaining  passed,  by  the  two  deeds 
last  mentioned,  to  the  grantees  named  in  those  deeds.  French 
v.  Sparrow-KroU  Lumber  Co.,  135  Mich.  424,  97  N.  W.  Rep. 
961. 
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Sec.  656.     Reservation  of  timber. 

Where  a  deed  conveyed  a  sawmill  and  turpentine  privi- 
leges and  then  read  as  follows :  "All  timber  remaining  to  re- 
vert" to  the  grantor  at  the  expiration  of  a  certain  term  and 
before  this  time  came  the  grantee  conveyed  .to  a  third  party 
with  the  following  clause :  **all  timber  on  above  sold  prior  to 
this  day  reserved/'  it  was  held  that  all  timber  not  removed  by 
the  original  grantee  within  the  term  became  the  property  of 
the  original  grantor,  not  the  third  party.  Henry  Levis  &  Co. 
V.  Parrott  Lumber  Co.,  1 19  Ga.  476,  46  S.  E.  647.  Defendant 
and  a  third  party  entered  into  a  contract  for  sale  of  land  by 
the  terms  of  which  title  to  the  timber  was  to  jemain  in  the 
defendant,  although  the  third  party  had  a  right  to  cut  and  re- 
move portions  of  the  standing  timber.  Later,  after  the  third 
party  had  sold  some  timber  to  the  plaintiff  the  defendant 
and  the  third  party  cancelled  the  original  contract  by  a  new 
agreement  which  recited  that  the  respective  purchasers  for 
the  third  party  might  remove  the  timber  purchased  before 
March  i.  Of  this  latter  contract  the  plaintiff  knew  nothing. 
It  was  held  that  the  defendant  had  adopted  the  contracts  for 
the  sale  of  the  timber  and  that  his  act  in  later  refusing  to  al- 
low the  plaintiff  to  remove  the  timber  March  i  was  a  con- 
version.   Watson  V.  Gross  (Mo.  1905),  87  S.  W.  104. 

Sec.  657.  Actions  for  injuries  to  or  removal  of  trees- 
Measure  of  damages — Injunctions. 

For  a  case  discussing  damages  and  evidence  admissible 
in  an  action  for  cutting  down  trees,  see  Hathaway  v.  Goslant, 
71  Vt.  199,  59  Atl.  835. 

It  was  held  that  where  the  defendant  who  months  pre- 
viously had  cut  timber  was  in  possession  of  land  "under  bona 
fide  claim  of  title"  and  was  solvent,  a  bill  in  equity  asking  for 
an  injunction  to  restrain  the  cutting  would  not  lie.  J.  E. 
North  Lumber  Co.  v.  Gary,  83  Miss,  640,  36  So.  2. 

Alabama  Code,  4137,  with  regard  to  suits  to  recover  a 
penalty  for  walfully  cutting  trees  upon  the  land  of  another. 
Shelby  Iron  Co.  v.  Ridley,  135  Ala.  513,  33  So.  331.  Kirby's 
Arkansas  Digest,  section  1988,  with  regard  to  cutting  timber 
on  unsurveyed  land  construed.  Sawyer  &  Austin  Lumber  Co. 
V.  State  (Ark.  1905),  87  S.  W.  An  order  giving  a  claimant  to 
land  temporary  permission  to  cut  timber  thereon,  under  Laws 
1901,  c.  666,  p.  900,  must  be  based  on  a  finding  of  the  court  that 
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the  person  in  whose  favor  the  order  is  given  is  a  bona  fide 
claimant  with  good  apparent  title,  and  that  the  other  party  is 
not  a  bona  fide  claimant;  which  finding  must  be  made  a  part 
of  the  order.  Johnson  et.  al.  v.  Duvall  et.  al.  (N.  C  1904), 
47  S.  E.  611.  2  Ballinger's  Annotated  Code  and  Statutes 
of  Washington,  section  7141,  provides  an  exclusive  punish- 
ment for  cutting  down  or  injuring  growing  trees  upon  the 
land  of  another  and  to  that  extent  supersedes  the  sections  of 
the  statutes  providing  for  the  punishment  of  larceny.  Tacoraa 
Mill  Co.  V.  Perry,  32  Wash.  650,  73  Pac.  801. 

Trees  in  a  street  are  not  a  nuisance  necessarily  where  they 
do  not  obstruct  travel  either  on  the  sidewalk  or  street,  and  it 
is  in  accordance  with  public  policy  to  preserve  them  if  prac- 
ticable. The  interest  of  the  abutting  owner  in  the  preservation 
of  the  trees  can  be  interfered  with  only  in  the  way  pointed  out 
by  the  statute.    Burget  v.  Greenfield,  120  Iowa  432,  94  N.  W. 

933- 

InjuncHofis.  Allegations  of  plaintiff's  actual  possession 
of  the  land,  or  that  he  has  instituted,  or  is  about  to  do  so,  an 
action  for  the  recovery  of  possession  thereof,  or  of  such  a 
state  of  facts  as  would  entitle  him  to  an  injunction  irrespective 
of  possession,  are  essential  in  a  petition  to  restrain  the  cutting 
of  timber  from  land;  those  of  threatened  irreparable  damage 
and  fee  simple  ownership  being  insufficient.  Ramey  v.  Counts 
(Va.  1904),  47  S.  E.  1006.  The  allegations  necessary  to  sup- 
port a  suit  to  enjoin  timber  cutting  in  Georgia  are  governed 
by  statute  (Code  §  4927).  Wiggins  v.  Middleton,  117  Ga. 
162,  43  S.  E.  432.  Felling  and  removal  of  timber  from  for- 
ests constituting  a  destructive  trespass  liable  to  produce^  irre- 
parable damage,  will  in  a  proper  case  be  enjoined ;  (as  upon 
proof  of  costly  investments  in  sawmills,  etc.,  by  the  owners, 
which  such  depredation  of  the  land  threatens  to  render  use- 
less). Enterprise  Lumber  Co..  v.  Clegg,  117  Ga.  901,  45  S.  E. 
281.  An  injunction  to  restrain  timber-cutting,  the  case  not  hav- 
ing been  brought  within  the  timber  cutter's  act  (Civ.  Code 
1895,  §  4927),  held  properly  refused  when  the  only  ground  al- 
leged were  the  insolvency  of  defendants  and  the  irreparability 
of  the  damages  and  where  upon  both  these  points  the  evidence 
was  conflicting.  Stonecipher  v.  Wilson  et.  al  (Ga.  1904),  47 
S.  E.  936.  In  a  suit  to  restrain  the  cutting  of  timber, 
where  "perfect  title"  has.  been  proved  by  plaintiff  (Civ. 
Code,  §  4927),  but  a  lease  to  defendant  is  admitted,  and  the 
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petition  alleges  that  defendant  is  cutting  large  quantities  of 
timber  unfit  for  use,  an  injunction  restraining  defendant  alto- 
gether from  entering  the  premises  or  cutting  timber  thereon 
is  improper,  as  timber  covered  by  the  lease  might  be  properly 
felled.  Simmons  et  al  v.  McPhaul,  117  Ga.  751,  45  S.  E.  76. 
Neither  Acts  1885,  p.  664,  c.  401,  nor  Acts  1901,  p.  900,  c. 
666,  applies  to  an  application  for  injunction  against  the  re- 
moval of  hewn  timber  from  land  in  default  of  bond  given  con- 
ditioned to  secure  against  damage;  and  such  injunction  will 
not  be  issued,  there  being  an  adequate  remedy  at  law  and  no 
allegation  of  defendant's  insolvency  being  made.  Kistler  et. 
al.  V.  Weaver  et.  al.  (N.  C.  1904),  47  S.  E.  478. 


TRESPASS 

As  to  injury  to  trees,  see  ante,  §  657. 
Sec.  658.    What  constitutes  a  trespass — ^Acts  of  public 
or  judicial  officers — ^Agency. 

A  railroad  company  which  enters  land  under  a  deed  from 
the  life  tenant  thereof  cannot  be  regarded  as  a  trespasser  after 
the  termination  of  the  life  estate,  where  its  possession  works 
no  injury  to  the  remainderman  or  his  interests,  and  he  is  en- 
titled to  notice  to  quit  before  action  could  be  brought.  Chicago, 
P.  &  St.  L.  Ry.  Co.  V.  Vaughn,  206  111.  234,  69  N.  E.  Rep.  113. 

A  person  who  has  seen  the  records  and  maps  covering 
certain  timber  lands  owned  by  others  and  has  lived  in  the 
same  parish  in  which  they  lie  all  his  life  is  liable  as  a  tres- 
passer if  he  enters  thereon  and  removes  timber.  Sanders  v. 
Ditch,  34  So.  860,  no  La.  884. 

Under  Ky.  St.  1903,  §  1661,  no  capias  ad  satisfaciendum 
can  be  issued  against  a  sheriff  on  a  judgment  rendered  against 
him  for  having  collected  excessive  taxes,  his  act  therein  not 
constituting  a  trespass  vi  te  armis.  Commonwealth  ex.  rel. 
Certain  Taxpayers  v.  Ratcliff  (Ky.  1905),  84  S.  W.  1140. 

A  county  "cannot  be  sued  for  trespass  upon  land,  in  the 
absence  of  a  statutory  provision  giving  a  right  of  action  against 
them  in  such  cases."  *  *  *  "jf  the  defendants,"  the  mem- 
bers of  the  Board  of  County  Commissioners,  "having  entered 
upon  the  land  without  authority  of  law,  the  members  of  the 
Board  are  individually  liable  for  their  wrongful  acts."   Hitch 
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V,  Edgecombe  County  Com'rs.,  132  N.  C  573,  44  S.  E.  30. 

License,  Where  A  purported  to  license  B  to  cut  trees 
upon  plaintiff's  land,  over  which  trees  A  had  no  lawful  con- 
trol, and  B  cut  plaintiff's  trees,  it  was  held  by  a  divided  court 
in  an  action  against  A  that  these  facts  did  not  constitute  proof 
of  trespass  by  A.  Caughie  v.  Brown  et.  ah,  88  Minn.  469,  93 
N.  W.  656.  For  particular  facts  held  to  show  such  a  constant 
and  notorious  user  of  a  railroad  track  by  the  public  as  a  foot- 
path as  to  indicate  an  acquiescence  by  the  railroad  company 
in  such  user,  so  that  one  killed  while  passing  over  the  track 
at  the  point  in  controversy  was  not  a  trespasser,  see  Booth  v. 
Union  Terminal  Ry.  Co.  (la.  1904),  loi  N.  W.  Rep.  147. 

Agency,  For  particular  facts  held  to  show  that  one  do- 
ing excavating  for  a  railroad  company  and  wrongfully  remov- 
ing earth  from  the  land  of  a  third  person  was  a  servant  of 
the  company,  and  not  an  independent  contractor,  so  that  the 
company  was  liable  for  the  trespass,  see  Parrott  v.  Chicago 
Great  Western  Ry.  Co.  (la.  1905),  103  N.  W.  Rep.  352. 

Sec.  659.    Trespassing  animals. 

Oregon  Laws  1872,  p.  123  trespass  by  animals  construed. 
Pacific  Live  Stock  Co.  v.  Murray,  45  Or.  103,  76  P.  1079. 
Mich.  Comp.  Laws  1897,  §§  10688,  10,689,  10,691,  10,695, 
10,698,  construed  and  applied — distraining  of  beasts  unlaw- 
fully running  at  large  or  trespassing.  Miller  v.  Hoffman,  135 
Mich.  319,  97  N.  W.  Rep.  759.  The  owner  of  cattle  running 
at  large  is  liable  for  damage  done  by  them,  if  they  break  a 
close  surrounded  by  a  lawful  fence.  Where  cattle  enter  the 
plaintiff's  land,  owing  to  his  failure  to  maintain  the  line  fence 
according  to  agreement,  he  cannot  recover  for  damage  done 
by  such  cattle  in  his  yard,  although  the  yard  is  surrounded 
by  a  sufficient  fence.  De  Mers  v.  Rohan  (la.  1905),  102  N. 
W,  Rep.  413. 

Where  plaintiff  is  cognizant  that  for  some  time  the  de- 
fendant's cattle  have  trespassed  upon  his  pasture  at  will  be- 
cause of  the  lack  of  a  fence  he  is  estopped  to  claim  damages 
for  the  entire  time  covered  by  the  trespass.  Adair  v.  Curry 
(Mo.  App.  1904),  80  S.  W.  967. 

If  growing  crops  are  injured  by  trespassing  cattle,  the 
owner  of  the  crops  may  maintain  an  action  against  the  owner 
ot  the  cattle  of  the  crops  injured  are  of  any  value  whatever,  no 
matter  how  small  such  value  may  be.    Peterson  v.  Lacey  (la. 
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1905),  102  N.  W.  Rep.  153.  The  Nebraska  "Herd  Law," 
Comp.  St.,  c.  2,  Art.  3,  sections  3-6,  does  not  remove  the  com- 
mon law  liability  of  stockowners  for  damages  caused  by  tres- 
pass of  such  stock  on  cultivated  lands.  Randall  v.  Gross,  67 
Neb.  255,  93  N.  W.  223. 

Driving  more  cattle  upon  one's  own  land  than  it  can  reas- 
onably support  does  not  amount  to  a  driving  and  directing  of 
the  cattle  upon  the  neighboring  land  of  another  if  they  should 
of  their  own  free  will  wander  thereon.  Haskins  v.  Andrews 
(Wyo.  1904),  76  P.  588.  Where  a  water  supply  adjacent  to 
government  land  is  privately  owned,  cattle  owners  will  not 
be  enjoined  from  using  such  government  land  on  the  ground 
that  they  must  know  that  cattle  seek  the  nearest  water  and 
will  therefore  trespass  upon  lands  of  the  water  owners.  Mar- 
tin v.  Platte  Valley  Sheep  Co.  (Wyo.  1904),  76  P.  571. 

Sec.  660.  Who  may.  maintain  an  action  for  trespass — 
Title  or  interest  necessary. 

Fla.  Rev.  St.  1892,  §  1469,  does  not  give  a  right  to  enjoin 
trespass  to  one  claiming  to  own  only  the  turpentine  in  the 
trees.    McDonald  v.  Padgett,  (Fla.  1903),  35  So.  3336. 

Under  the  Georgia  Code  (Civ.  Code  1895,  §•  3875,  5008) 
bare  possession  entitles  recovery  of  land  as  against  a  trespasser 
and  an  allegation  of  prior  possession  is  sufficient  to  put  the 
defendant  on  proof  that  he  has  a  better  title  than  the  plaintiff. 
Horton  v.  Murden,  117  Ga.  72,  43  S.  E.  786. 

Evidence  considered  to  show  possession  by  a  plaintiff  en- 
titling him  to  a  judgment  in  an  action  of  trespass.  Jenkins  v. 
Palmer,  y2  N.  H.  592,  58  Atl.  42.  One  not  in  possession  can- 
not maintain  trespasss  for  injury  to  the  freehold  without  prov- 
ing title  in  himself ;  hence,  such  an  action  cannot,  in  Nebraska, 
be  maintained  before  a  justice  of  the  peace,  as  it  necessarily 
requires  the  justice  to  pass  on  a  question  of  title,  which  he  is 
prohibited  from  doing  by  §  18,  Art.  6  of  the  Constitution. 
Dold  V.  Knudsen  (Neb.  1903),  97  N.  W.  Rep.  482.  In  an 
action  of  trespass  quare  clausum  fregit  recovery  may  not  be 
had  for  timber  cut  and  removed  from  land  of  another  although 
the  plaintiff  had  purchased  it  from  the  owner  of  the  land. 
Whitehouse  Cannel  Coal  Co.  v.  Wells  (Ky.  1903),  74  S.  W. 
736.  Under  Texas  Revised  Statute  1895,  Article-  3342,  with 
regard  to  suits  in  trespass  to  try  title,  it  was  held  that  the 
"statute  does  not  prescribe  that  the  person  in  possession  shall 
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claim  under  a  deed  in  his  own  name.  A  tenant  claims  land 
under  the  deed  to  his  landlord,  and  the  heir  *  *  *  under 
the  deed  to  his  ancestor,  yet  the  possession  of  either  *  *  * 
will  support  a  plea  of  five  years'  limitation.  *  *  *  Pos- 
session gives  notice  of  a  right  in  the  occupant,  the  nature  of 
which  may  be  ascertained  by  inquiring  of  him.  *  *  *  A 
vendor,  by  executed  conveyance,  who  remains  in  possession  of 
the  land,  claiming  it  as  his  own,  without  notice  other  than  pos- 
session, may  acquire  against  his  Vendee  a  title  by  limitation. 
*  *  *  While  in  possession  (the  holder)  had  the  right  to 
render  it  for  taxation  in  the  name  of  the  person  for  whom  he 
was  holding,  or  in  his  own  right  when  holding  for  himself, 
and  thus  to  comply  with  the  statutory  requirement  that  he 
should  pay  taxes  during  the  continuance'  of  the  possession, 
notwithstanding  other  persons  claiming  the  same  land  might 
at  the  same  time  pay  taxes  thereon.  Thomas  v.  Ueisman  (Tex. 
1904),  82  S.  W.  503. 

Criminal  trespass  upon  lands  will  not  lie  by  a  wife  against 
her  husband.     State  v.  Jones,  132  N.  C.  1043,  43  S.  E.  939. 

Sec.  661.    Injunctions. 

Section  1469,  Florida  Revised  Statutes,  conferring  juris- 
diction on  equity  to  enjoin  trespassers  in  certain  cases  con- 
strued and  held  in  part  constitutional  and  in  part  unconstitu- 
tional. McMillan  v.  Wiley  (Fla.  1903),  33  So.  993.  The  re- 
straining power  of  a  court  of  equity  will  not  be  exercised 
where  the  apprehensions  of  injury  and  damage  to  lands  in  the 
future  are  merely  conjectural,  and  not  at  all  probable.  Daum 
V.  Cooper,  208  111.  391,  70  N.  E.  Rep.  339.  If,  in  a  suit  to  re- 
strain the  defendant  from  acts  of  trespass  the  evidence  as  to 
title  is  conflicting,  equity  will  not  settle  the  question  but  will 
require  the  plaintiff  to  resort  to  the  proper  tribunal.  Munyos 
V.  Filmore  (Ind.  Ten  1903),  76  S.  W.  Rep.  257.  It  was  held 
where  "the  plaintiffs  and  those  under  whom  they  claim  have 
been  in  possession  of  the  land  in  controversy"  for  over  30 
years,  and  the  defendants  claim  merely  under  a  grant  from  the 
state  issued  to  them  on  the  ground  that  the  land  was  vacant, 
that  the  defendants  were  not  entitled  to  an  injunction  pendente 
lite  restraining  the  plaintiiTs  from  cutting  timber.  Newton 
V.  Brown,  134  N.  C.  439,  46  S.  E.  994. 

Irreparable  injury,  A  trespasser  will  be  enjoined  only  on 
proof  of  a  threatened  irreparable  injur)'  and  the  opening  of 
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plaintiff's  enclosure  under  a  claim  of  right  cutting  and  remov- 
ing hay  and  grain  therefrom  or  turning  cattle  and  horses 
therein  do  not  amount  to  such  irreparable  injury  as  the  dam- 
age is  only  to  the  crops  and  not  to  the  soil  itself.  Moore  v. 
Halliday,  43  Ore.  243,  y2  Pac.  801.  Equity  will  enjoin  a 
trespass  to  realty  which  will  work  irreparable  injury, 
such  as  the  extraction  of  gas  and  oil,  and  will  im- 
pound and  protect  the  property  pending  an  action  at  law 
to  determine  the  rights  of  the  parties.  The  pendency  of  the 
action  is  not  requisite  but  the  plaintiff  must  show  an  intention 
immediately  to  institute  one.  Freer  v.  Davis,  52  W.  Va.  i, 
43  S.  E.  164.  Where  the  plaintiff  in  an  injunction  proceeding 
against  defendant,,  alleging  fraud  and  irreparable  damage  by 
removal  of  oil  from  the  land,  has  a  complete  remedy  at  law 
in  the  form  of  an  action  for  ejectment,  and  does  not  show  that 
any  action  at  law  has  been  commenced  or  contemplated,  he  has 
no  equity,  and  equity  has  no  jurisdiction  to  settle  the  title  or 
boundaries  between  the  adverse  claimants.  Eakin  et,  al.  v. 
Taylor  et.  al  (W.  Va.  1904),  47  S.  E.  992. 

Defendant's  insolvency.  Trespass  will  not  be  enjoined 
by  injuncion  in  the  absence  of  proof  of  defendant's  insolvency, 
threatened  irreparable  injury,  or  other  cause  sufficient  for 
granting  it.  Rogers  v.  Brand  et.  al.,  118  Ga.  494,  45  S.  E.  305. 
An  injunction  may  be  had  against  a  trespasser,  although  he  is 
not  insolvent,  who  has  torn  down  plaintiff's  fence  and  threat- 
ens to  continue  such  destruction  as  often  as  the  fence  is  re- 
built. Lynch  et.  al  v.  Egan,  67  Neb.  541,  93  N.  W.  775. 
When  a  bill  for  injunction  against  a  trespass  on  land  fails  to 
allege  that  the  trespass  is  continuous  or  that  because  of  the 
insolvency  of  the  defendant  a  remedy  at  law  is  inadequate, 
such  bill  is  demurrable.  Western  Tie  &  Lumber  Co.  v.  New- 
port Land  Co.  (Ark.  1905),  87  S.  W.  432. 

Repeated  trespasses.  A  court  of  equity  will  restrain  by 
injunction  a  person  who  repeatedly  trespasses  on  premises 
used  as  a  summer  residence,  breaking  down  fences  and  timber 
and  tearing  up  the  ground,  and  who  threatens  to  continue  so 
to  do  indefinitely.  De  Pauw  v.  Oxley,  122  Wis.  656,  100  N. 
W.  Rep.  1028.  See  the  opinion  for  a  discussion  of  the  pro- 
priety of  granting  an  injunction  pendente  lite  in  such  a  case. 

Sec.  662.    Evidence  and  practice. 

Burden  of  proof.     Where  the  deed  under  which  plaintiff 
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claims  excepts  certain  tracts  within  its  boundaries,  the  burden 
is  on  the  plaintiff  to  show  that  the  property  trespassed  upon 
was  not  within  the  excepted  lands.  Buck  v.  Newberry  (W. 
Va.  1904),  47  S.  E.  889. 

Action.  North  Carolina  Public  Acts  1895,  p.  297  c.  224, 
with  regard  to  actions  for  trespass  on  realty  construed.  Dale 
V.  Southern  Ry.  Co.,  132  N.  C.  705,  44  S.  E.  399. 

Parties.  Where  after  the  commencement  of  an  action  of 
trespass  one  of  the  two  plaintiffs  dies,  his  administrator  is  a 
necessary  party,  as  otherwise  the  surviving  plaintiff  can  re- 
cover his  share  of  the  damages  only.  Rowe  et.  al  v.  Cape  Fear 
Lumber  Co.,  133  N.  C.  433,  45  S.  E.  830.  In  an  action  of  tres- 
pass to  land  belonging  to  several  co-tenants  all  must  be  joined 
although  one  of  them  may  have  made  some  arrangement  with 
the  defendant  giving  permission  to  trespass.  Armstrong  v. 
Canady,  Miss,  1903,  So.  138. 

Pleading.  In  an  action  for  damages  caused  by  trespass 
on  land  a  particular  description  of  the  close  is  unnecessary 
unless  required  by  statute.  Randall  v.  Sanders,  71  Ark.  609, 
77  S.  W.  Rep.  56.  It  was  held  that  "in  an  action  of  trespass 
quare  clausum  fregit,  the  petition  should  describe  the  land  so 
that  it  may  be  identified  and  allege  title  in  the  plaintiff,  but 
it  is  not  necessary  that  plaintiff's  chain  of  title  should  be  re- 
cited." Gray  v.  Peavy  (Ky.  1904),  82  S.  W.  1006.  In  an 
action  of  trespass  the  defendants  not  having  justified  under  a* 
writ  of  replevin  in  their  pleadings  cannot  avail  themselves  of 
it  to  make  their  entry  lawful.  Giffin  v.  Martel  77  Vt.  19, 
58  Atl.  788. 

Verdict.  Where  the  jury,  in  an  action  of  trespass,  an- 
swers merely  "no"  to  the  question  whether  plaintiff  owns  the 
land  or  any  part  thereof,  there  being  three  tracts  in  dispute, 
a  new  trial  as  to  all  of  them  must  be  granted  in  case  of  error 
as  to  any;  Rowe  et.  al  v.  Cape  Fear  Lumber  Co.  133  N.  C. 
433,  45  S.  E.  830.  Where  in  an  action  for  damages  for  tres- 
pass the  amount  of  damages  is  disputed  and  properly  to  be 
determined  by  the  jury  and  the  plaintiff  receives  a  verdict 
for  the  full  amount  of  his  claim,  the  judge  cannot  require  of 
the  plaintiff,  as  a  condition  of  a  new  trial,  that  he  write  off 
from  the  verdict  an  amount  arbitrarily  fixed  by  the  court  as 
excess  of  the  proper  amount  of  damages.  Daniel  v.  Bailey, 
118  Ga.  408,  45  S.  E.  379. 

Issues,  Where  on  trial  of  an  action  for  trespass  two  issues 
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were  to  be  submitted  to  the  jury,  (i)  whether  the  plaintiff 
was  the  owner  of  any  of  the  land  described  in  the  complaint, 
and  (2)  if  so,  of  what  part,  and  it  was  agreed  between  the  par- 
ties that  if  the  jury  answered  "yes"  to  the  first  issue  then  the 
trespass  of  the  defendant  should  he  admitted;  but  the  judge 
submitted  to  the  jury  a  third  issue  as  to  whether  the  defend- 
ant had  trespassed  upon  the  land  described  in  the  complaint 
and  inside  of  the  W.  and  V.  grant;  and  the  jury  answered 
"yes"  to  the  first  issue,  "no"  to  the  third,  and  upon  the  second 
found  that  only  the  land  within  the  W.  and  V.  grant  belonged 
to  the  plaintiff;  held  that  the  judge  did  not  err  in  submitting 
the  third  issue,  notwithstanding  the  agreement  of  counsel; 
the  judge  having  full  discretion  to  submit  issues  necessary  ^o 
present  the  facts  properly,  and  the  finding  that  defendant  had 
not  trespassed  upon  the  part  of  the  land  owned  by  plaintiff 
having  made  the  agreement  inapplicable;  and  that  a  motion 
to  strike  out  the  third  issue  and  the  finding  thereon  was  prop- 
erly denied.  It  was  also  held  that  it  was  proper  to  divide  the 
first  issue,  submitting  only  the  question  of  title  thereunder, 
and  the  location  of  the  grant  under  the  third,  and  plaintiff  was 
not  hurt  thereby,  as  even  under  the  agreement,  the  jury  could 
not  have  answered  "yes"  to  the*first  issue  as  originally  framed, 
so  as  to  find  that  all  the  lands  were  owned  by  plaintiff.  J.  L. 
Roper  Lumber  Co.  v.  Elizabeth  City  Lumber  Co.  (N.  C. 
1904),  47  S.E;  757. 

Judgment,  No  judgment  as  to  title  of  the  portion  of 
land  not  trespassed  on  should  be  rendered  in  an  action  of 
trespass.  J.  L.  Roper  Lumber  Co.  v.  Elizabeth  City  Lumber 
Co.  (N.  C.  1904),  47  S.  E.  757. 

Stay,  Where  defendant  in  an  action  of  trespass  subse- 
quently makes  application  for  the  condemnation  of  the  dis- 
puted land,  no  award  having  been  made  in  the  latter  case  or 
appeal  from  any  award  taken,  the  court  does  not  err  in  refus- 
ing to  stay  the  former  action,  or  to  allow  it  to  be  super- 
seded by  and  merged  into  the  latter.  Georgia  R.  &  Banking 
Co.  V.  Gardner  et.  al.,  113  Ga.  732,  45  S.  E.  600. 

Sec.  663.    Damages. 

In  an  action  to  recover  for  the  wrongful  taking  of  earth 
from  one  border  of  plaintiffs  farm,  it  is  proper  to  submit  to 
the  jury  the  question  of  whether  the  trespass  was  injurious  to 
the  farm  as  a  whole.  For  particular  facts  held  to  show  an  in- 
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jury  to  plaintiff's  entire  farm  by  wrongfully  taking  earth  from 
one  border  of  the  same,  but  held  not  to  warrant  a  verdict  as 
large  as  that  rendered,  see  Parrott  v.  Chicago  Great  Western 
Ry.  Co.  (la.  1905),  103  N.  W.  Rep.  352.  In  an  action  to  re- 
cover damages  for  the  wrongful  removal  of  earth  from  plain- 
tiff's premises,  whereby  the  land  excavated  was  rendered  prac- 
tically worthless,  the  measure  of  damages  is  held,  in  Iowa,  to 
be  the  difference  in  the  value  of  the  land  before  the  injury 
and  after  it.  Parrott  v.  Chicago  Great  Western  Ry.  Co.  (la. 
1905),  103  N.  W.  Rep.  352.  Citing  Rome  v.  Ry.  102  la.  286, 
71  N.  W.  Rep.  409;  ilcMahon  v.  Dubuque,  107  la.  58,  yy  N. 
W\  Rep.  517;  70  Am.  St.  Rep.  143;  Bradley  v.  Ry.,  iii  la. 
562,  82  N.  W.  Rep.  996;  McGuire  v.  Grant,  25  N.  J.  Law, 
356,  67  Am.  Dec.  49;  jMoellering  v.  Evans,  121  Ind.  195,  22 
N.  E.  Rep.  989;  6  L.  R.  A.  449;  Karst  v.  Ry.  22  Minn.  118; 
13  Cyc.  151.  Disapproving  Mueller  v.  Ry.  31  Mo.  262. 
Where  a  land  owner  in  ignorance  of  the  true  boundary  entered 
adjoining  land,  cutting  timbers,  making  roads  and  piling  up 
brush,  the  owner  was  entitled  to  damages  for  the  value  of  the 
■  timber,  injury  by  the  roads  and  cost  of  removing  brush,  but 
the  jury  could  not  consider  the  danger  from  fire  by  reason  of 
the  brush  heaps.  Chase  v.  Clearfield  Lumber  Co.,  209  Pa. 
422,  58  Atl.  813. 

Wanton  injury.  Where  a  trespasser  wantonly  cut  tim- 
ber it  was  held  that  the  measure  of  damages  in  trespass  is  the 
value  of  the  timber  when  cut  and  transported  to  the  place 
where  sold  and  for  this  amount  the  defendant  who  paid  for  the 
logs  with  notice  of  the  plaintiff's  claim  is  liable.  Jones  Lum- 
ber Co.  V.  Gatliff  (Ky.  1904),  82  S.  W.  295. 

Punitive  damages.  Where  the  defendant  who  had  no 
interest  in  a  building  of  the  plaintiff's  but  claiming  an  undi- 
vided interest  therein  while  the  plaintiff  "was  absent  as  a  juror 
at  the  county  town,  deliberately  went  to  the  house  with  work- 
men, went  in  at  the  back  door  *  *  *  took  it  down,  took 
it  bodily  to  his  own  land,  and  erected  it  there,  without  even 
consulting"  the  plaintiff,  it  was  held  to  be  aggravated  tres- 
pass for  which  he  was  liable  for  punitive  damages.  Avera 
v.  Williams,  81  Miss.  714,  33  So.  501. 

Sec.  664.    Statute  of  limitations. 

An  action  for  trespass  to  land  and  the  cutting  and  remov- 
ing of  timber  therefrom  must  be  brought,  (in  La.),  within 
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one  year  of  the  acts  complained  of.  Shields  v.  Whitlock  & 
Brown,  no  La.  714,  34  So.  747.  Notwithstanding  the  four 
years'  limitation  to  actions  of  trespass  brought  under  Civ. 
Code  1895,  §  3898,  damages  for  a  continuing  trespass  (such 
as  boxing  pine  timber  for  turpentine)  can  be  recovered  for 
a  period  of  four  years  prior  to  the  bringing  of  the  action,  the 
date  when  the  continuing  trespass  began  being  immaterial. 
Monroe  v.  McCrarie  &  Vickers,  117  Ga.  890,  45  S.  E.  246. 
Where  the  evidence  shows  that  some  of  the  acts  of  trespass 
complained  of  were  barred  by  the  statute  of  limitations  and 
some  were  not,  the  burden  of  proving  what  acts  were  so 
barred  is  on  the  defendant.  Buck  v.  Newberry  (W.  Va.  1904), 
47  S.  E.  889. 
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Trust  deed  to  secure  debts,  see  ante  §§  437-440. 

Statute  of  limitations  as  applied  to,  see  ante  §  592. 

Sec.  665.    Trust  founded  on  fraud. 

Where  a  real  estate  agent  fraudulently  too  ktitle  in  his  own 
name  and  then  repudiated  the  agency  and  refused  to  convey 
to  the  principal,  it  was  held  that  equity  will  make  him  hold  as 
trustee  for  his  principal  and  require  him  to  convey  to  him. 
Harrison  v.  Craven,  188  Mo.  590,  87  S.  W.  692.  Where  a 
complainant  seeks  to  impress  with  a  trust  certain  securities 
taken  in  the  defendant's  name,  alleging  that  they  were  taken 
in  the  defendant's  name  without  his  knowledge  and  were 
secretly  obtained  by  him  and  no  issue  of  fraud  is  made  by  the 
pleadings  the  complainant  is  entitled  to  relief  although  the 
securities  were  placed  in  the  defendant's  name  by  the  com- 
plainant for  the  fraudulent  purpose  of  avoiding  taxation. 
Monahan  v.  Monahan,  yy  Vt.  133,  59  Atl.  169.  A  will  con- 
tained the  following  clause :  *'A11  aforesaid  legacies  are  to  be 
possessed  by  (beneficiaries)  during  their  *  *  *  lives, 
and  afterwards  by  the  lawful  heirs  of  their  bodies."  One  of 
the  beneficiaries  married  and  after  her  death,  leaving  chil- 
dren, her  husband  collected  the  legacy  and  with  it  bought  a 
lot  of  land  in  his  own  name.  It  was  held  that  the  husband 
bv  so  doing  committed  a  fraud  and  that  her  children  upon  the 
discovery  of  the  fraud  were  entitled  to  a  bill  in  equity  to  have 


945  FRAUD  §  665 

a  resulting  trust  in  the  land  decreed  in  their  favor.  Frewitt 
V.  Prewitt,  i88  Mo.  675,  87  S.  W.  1000. 

Where  the  defendant  had  an  option  on  land  for  $8  per 
acre  and  falsely  represented  to  the  plaintiffs  that  his  option 
was  for  10,000  acres  at  $10  per  acre,  and  in  that  way  induced 
them  to  advance  three-fourths  of  the  purchase  price,  and  later 
got  title  himself,  it  was  held  that  because  of  the  fraud  the  de- 
fendant held  the  land  as  a  constructive  trustee  and  equity  had 
jurisdiction.    Kroll  v.  Coach,  45  Ore.  459,  78  Pac.  397. 

Where  a  wife  orally  promised  her  husband  that,  if  certain- 
property  was  devised  to  her,  she  would  use  it  for  the  benefit 
of  his  relatives  and  the  husband,  relying  on  this  promise,  de- 
vised the  property  accordingly,  the  wife  was  chargeable  as. 
trustee  ex  maleficio  for  the  husband's  relatives  if  she  refused 
to  carry  out  her  husband's  wishes.  SmuUin  v.  Wharton 
(Neb.  1905),  103  N.  W.  Rep.  288.  See  the  opinion  for  an 
extensive  examination  of  the  authorities. 

Where  a  woman  acting  with  full  knowledge  of  all  the 
facts  and  upon  the  advice  of  her  husband  conveys  land  to  her 
brother  upon  a  parol  agreement  to  devise  the  same  to  her  at 
his  death  there  is  no  abuse  of  a  relation  of  trust  and  confidence 
constituting  fraud.     Lozier  v.  Hill,  N.  J.  Eq.  1904,  59  Atl. 

234. 

Where  a  deed  was  clearly  obtained  by  fraud,  the  grantee 
"having  obtained  the  conveyance  by  fraud,  equity  invests  him 
with  the  character  of  a  trustee  *  *  *  and  *  *  *  will  da 
complete  justice  between  the  parties  and  *  *  *  will  ad- 
just the  account  between  them  in  relation  to  the  land  *  *  * 
and  will  not  require  the  plaintiff  (the  grantor)  to  restore  to 
defendant  money  received,  when  *  *  *  the  latter  has  al- 
ready realized  out  of  the  trust  estate  more  than  the  amount 
paid  by  him  to  the  plaintiff  in  the  original  transaction.  *  *  * 
The  defendant  will  not  be  permitted  to  validate  his  own  fraud- 
ulent act  by  showing  that  the  party  he  has  defrauded  intended 
to  defraud  some  other  person."  Gatje  v.  Armstrong,  145  CaL 
370,  78  Pac.  872. 

A.  was  an  incompetent,  and  owner  of  land.  B.  married 
him,  obtaining  a  deed  from  A.,  and  during  her  life  managing 
the  property  fully.  On  B/s  death  plaintiff  was  appointed  guar- 
dian of  A.  Held,  in  a  suit  by  plaintiff  against  the  father  of 
B.,  claiming  an  interest  by  descent  in  the  land,  that  plaintiff 
was  entitled  to  a  decree  quieting  title  in  A.  as  against  any  equi- 
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'ties  in  favor  of  the  father  of  B.    Paulus  v.  Reed,  121  Iowa 
224,  96  N.  W.  757. 

Where  a  husband  procured  a  conveyance  of  his  wife's 
property  under  deed  from  her,  having  paid  no  consideration 
therefor,  and  by  means  of  the  coercive  power  he  possessed 
over  her,  i  constructive  trust  is  created,  not  a  resulting  trust. 
The  court  said':  "The  gist  of  every  constructive  trust  is 
fraud,  which  may  be  founded  upon  misrepresentation  and  con- 
cealment, or  arise  from  the  use  by  one  party  of  some  influ- 
ential or  confidential  relation  which  he  sustained  toward  the 
owner  of  a  legal  title;  thereby  obtaining  such  title  himself 
upon  more  advantageous  terms  than  he  could  otherwise  have 
done.  And  therefore,  one  who  obtains  the  legal  title  to  prop- 
erty by  arts  or  acts,  or  through  circumvention  or  imposition, 
or  by  virtue  of  a  confidential  relation  and  influence  arising 
from  it  under  such  circumstances  that  he  ought  not,  in  good 
conscience  to  hold  and  enjoy  the  beneficial  interest  therein,  is' 
converted  into  a  trustee,  and  ordered  to  so  execute  the  trust 
as  to  protect  or  indemnify  the  party  defrauded,  and  at  the 
same  time  promote  fair  dealing  and  common  honesty  in  the 
interest  of  society  and  the  state,  i  Perry,  Trusts  (5th  Ed.), 
p.  166,  27;  Pomeroy,  Equity,  p.  155,  1044;  Hughes  v.  Willson, 
128  Ind.  491,  26  N.  E.  50;  Jackson  v.  Landers,  134  Ind.  529, 
34  N.  E.  323;  Cox  V.  Arnsmann,  76  Ind.  210;  Wright  v. 
Moody,  116  Ind.  175-179,  180,  18  N.  E.  608.  Whenever  two 
persons  stand  in  such  relation  that  during  its  continuance,  con- 
fidence is  necessarily  reposed  by  one,  and  a  corresponding  in- 
fluence possessed  by  the  other,  and  this  confidence  is  abused 
and  influence  exerted  to  obtain  an  advantage  at  the  expense 
of  the  confiding  or  dependent  party,  the  person  availing  him- 
self of  his  position  for  such  purposes  will  not  be  permitted 
to  retain  an  advantage  thereby  secured.  The  -principle  ex- 
tends to  every  case  in  which  a  fiduciary  relation  exists,  as  a 
fact ;  confidence  being  reposed  on  the  one  side,  and  accepted 
on  the  other.  The  fiduciary  relation  and  its  corresponding 
duties  need  not  be  a  legal  one.  It  may  be  moral,  social,  do- 
inestic  or  personal.  McCormick  v.  IMalin,  5  Blackf,  509;  2 
Pomeroy's  Equity  p.  596,  i  Perry  Trusts  p.  190,"  Huffman 
V,  Huffman  (Ind.  App.  1905),  73  N.  E.  Rep.  1096. 

Where  a  son  wrongfully  used  money  belonging  to  his 
"Wiother  to  buy  land  in  his  own  name  and  thereafter  declared 
that  he  had  bought  it  for  her,  it  was  held  that  a  resulting  trust 
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in  favor  of  the  mother  arose.    McMurray  v.  McMurray,  i8o 
Mo.  526,  79  S.  W.  701. 

Evidence  held  insufficient  to  establish  a  trust  ex  maleHcio 
xipon  real  property,,  and  held  that  in  order  to  justify  the  court 
in  changing  the  beneficial  title  to  the  property  upon  parol 
-evidence  the  fraud  alleged  must  be  conclusively  proved.  Mc- 
Nutt  V.  McNutt  et  al,  Ark.  88  S.  W.  589.  Evidence  con- 
sidered and  held  that  a  purchaser  of  property  did  not  hold  as 
trustee  ex  maleficio  where  he  signed  an  agreement  regarding 
the  purchase  as  attorney  in  fact  for  a  party  thereto.  Largey 
V.  Leggat,  50  Mont.  148,  75  Pac.  950. 

Sec.  666.    Statute  of  Frauds. 

The  statute  of  frauds  as  applied  to  resulting  trusts,  see 
J>ost  §  670. 

An  oral  promise  made  by  the  grantee  of  land  to  the  gran- 
tor, as  consideratitn  for  the  conveyance,  that  he  will  sell  the 
land  and  pay  part  of  the  proceeds  to  a  third  person,  does  not 
<:reate  any  enforceable  trust  in  favor  of  such  third  person. 
Sheldon  v.  Can  (Mich.  1905),  103  N.  W.  Rep.  181.  An 
agreement  by  a  mortgagee  to  buy  in  land  at  a  sheriff's  sale 
for  the  benefit  of  the  mortgagor  and  hold  the  certificate  of 
redemption  as  security  must  be  evidenced  by  a  writing  as  it 
is  an  attempt  to  create  an  express  trust  within  the  statute  of 
frauds.  No  implied  or  constructive  trust  can  be  found  where 
the  mortgagor  furnishes  no  part  of  the  money.  Martin  v. 
Martin  (Iowa  1903),  94  N.  W.  493. 

Under  a  statute  (Bums'  Rev.  St.  1901,  §  3391),  requiring 
that  express  trusts  of  land  must  be  in  writing,  signed  by  the 
party  creating  the  same  or  by  his  attorney  duly  authorized  in 
writing,  it  is  not  enough  for  the  deed  of  conveyance  by  which 
it  is  proposed  to  create  a  trust,  to  merely  indicate  an  intention 
of  the  parties  thereto  to  create  a  trust;  but  the  trust  must 
be  expressed  in  the  instrument  or  by  reference  therein  to 
some  other  writing,  so  that  the  character  of  the  trust  may  be 
ascertained  without  resort  to  parol  evidence.  To  this  end  a 
beneficiary  should  be  named.  Christian  v.  Highlands,  32  Ind. 
App..  104,  69  N.  E.  Rep.  266.  To  create  a  trust  the  deed  con- 
veying the  property  to  be  affected  by  the  trust  need  not  con- 
tain the  declaration  of  the  trust,  and  where  by  statute  the 
trust  must  be  in  writing  signed  by  the  party  to  be  charged  or 
.able  to  declare  the  same,  setting  forth  the  fiduciary  relations, 
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terms  and  conditions  of  the  trust  (Burns'  Rev.  St.  1901,  § 
3391 ;  Rev.  St.  1881,  §  2969;  Horner's  Rev.  St.  1901,  §  2969), 
any  writing  so  signed  and  setting  forth  such  matter  is  sufficient 
to  establish  the  trust.  Letters,  receipts  or  other  writings 
signed  by  the  trustee  may  be  sufficient  to  establish  a  trust. 
Nesbit  V.  Stevens,  161  Ind.  519,  69  N.  E.  Rep.  256. 

A  contract  or  agreement  by  a  husband  to  hold  property 
for  the  benefit  of  his  wife,  unless  evidenced  in  writing,  is 
within  the  statute  of  frauds  and  not  enforceable  where  that 
statute  is  pleaded.  Potter  v.  Clapp,  203  111.  592,  68  N.  E. 
Rep.  81.  An  oral  declaration  of  trust  of  land  is  within  the 
statute  of  frauds  and  void.  Marie  M.  E.  Church  v.  Trinity 
M.  E.  Church,  205  111.  601,  69  N.  E.  Rep.  73.  A  conveyance  in 
fee  under  an  oral  express  trust,  is  within  the  statute  of  frauds 
and  gives  an  absolute  title  in  the  grantee  where  the  statute 
is  pleaded,  unless  there  was  sufficient  fraud  or  undue  advan- 
tage shown  to  raise  a  constructive  trust.  Skahen  v.  Irving, 
206  111.  507,  69  N.  E.  Rep.  510.  If  an  agent  to  purchase  lands 
buys  the  same  with  his  own  money  and  takes  the  title  in  his 
own  name,  the  principal  advancing  no  part  of  the  purchase 
price,  and  the  rights  of  the  principal  rest  upon  an  alleged  oral 
agreement  which  is  denied  by  the  agent,  no  resulting  trust  is 
raised  in  favor  of  the  principal,  as  no  trust  can  arise  except 
by  virtue  of  the  agreement  and  this  is  invalid  under  the 
statute  of  frauds.  Dougan  v.  Bemis  (Minn.  1905),  103  N. 
W.  Rep.  882. 

Whether  an  oral  trust  is  enforceable  under  the  statute  of 
frauds  is  a  question  relating  to  the  remedy,  and  is, 
therefore,  to  be  determined  by  the  law  of  the  forum,  not 
by  the  law  of  the  place  where  the  agreement  alleged  to  create 
the  trust  was  made.  Marvel  v.  Marvel  (Neb.  1903),  97  N. 
W.  Rep.  640.  Sec.  5963,  Cobbey's  Ann.  Neb.  St.  1903,  relat- 
ing to  constructive  trusts,  construed  as  removing  from  the 
operation  of  the  statute  of  frauds  the  trust  arising  upon  the 
refusal  of  a  devisee  to  apply  the  devised  property  in  the  man- 
ner promised  by  the  devisee  to  the  testator.  SmuUin  v.  Wat- 
son (Neb.  1905),  103  N.  W.  Rep.  288.  A  parol  trust  created 
by  an  agreement  made  by  the  grantee  in  a  deed  at  the  time  of 
its  execution,  to  convey  to  the  defendant,  who  had  an  option 
to  buy  the  land,  if  she  called  for  it,  is  not  within  the  statute  of 
frauds.  Sykes  v.  Boone,  132  N.  C.  199,  43  S.  E.  645.  The 
statute  of  frauds  has  no  application  in  the  case  of  an  express 
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or  a  constructive  trust  in  lands  and  it  may  be  shown  by  parol 
evidence.  Hamilton  v.  McKinney,  52  W.  Va.  317,  43  S.  E.  82. 
Trusts  ex  maleiicio  are  not  within  the  statute  of  frauds 
but  an  element  of  positive  fraud  must  be  shown.  The  evi- 
dence was  held  not  to  show  it  in  Ammonette  v.  Black,  73 
Ark.  310,  83  S.  W.  910. 

Sec.  667.    Creation  and  construction  of  express  trust. 

Cahfornia  Code  Civ.  Prac.  1699,  with  regard  to  trusts 
created  by  will  construed.  McAdoo  v.  Sayre,  145  Cal.  344, 
78  Pac.  874. 

A  land  trust  directing  the  trustee  to  convey  to  parties  en- 
titled to  conveyance  under  a  subscription  contract,  must  be 
construed  with  reference  to  the  subscription  contract.  Mc- 
Cleary  v.  Chipman,  32  Ind.  489,  68  N.  E.  Rep.  320.  A  devise 
of  property  to  a  trustee  in  trust  to  sell  and  convey  and  re- 
invest proceeds  as  in  his  judgment  might  seem  best;  to  hold, 
manage,  control,  lease,  etc.,  for  five  years;  forms  an  active 
not  a  passive  trust.  Harris  v.  Ferguy,  207  111.  534,  69  N.  E. 
Rep.  844.  A  devise  in  a  will  stating  that  property  is  given  in 
trust  with  full  power  to  continue  the  testator's  business  if  for 
the  best  interest  of  the  estate,  held  to  be  an  active  trust. 
Holmes  v.  Walter,  118  Wis.  409,  95  N.  W.  380.  Under  la. 
Code,  §  2918,  an  express  trust  in  land  can  be  established  only 
by  the  deed  of  the  alleged  trustee,  or  by  some  other  instru- 
ment in  writing.  Hoon  v.  Hoon  (la.  1905),  102  N.  W.  Rep. 
104.  For  a  case  considering  what  constitutes  an  active  trust 
under  §§  2074,  2081,  2093,  Wis.  Rev.  St.  1898,  see  Patton  v. 
Patrick  (Wis.  1904),  loi  N.  W.  Rep.  408.  A  devise  of  land 
to  A.  B.  &  C.  in  trust  to  sell  and  divide  the  proceeds  among 
themselves,  is  a  valid  trust  and  there  is  no  merger  of  the 
title  held  by  the  trustees  with  the  separate  interests  of  the 
beneficiaries.  Burbach  v.  Burbach  (III.  1905),  75  N.  E.  Rep. 
519.  Where  three  people  purchase  property  as  tenants  in 
common  and  then  one  conveys  his  share  to  the  other  two  for 
convenience  of  manipulation  and  with  an  agreement  that  all 
were  to  work  for  the  sale  of  the  property,  and  each  to  receive 
a  certain  proportion  of  the  profits,  the  two  holding  title  be- 
come trustees  under  an  express  trust.  Sawyer  v.  Cook,  188 
Mass.  163,  74  N.  E.  Rep.  356.  A  deed  of  trust  was  executed 
by  A.  B.,  mother  of  C.  D.,  providing  for  certain  payments, 
after  which  the  residue  should  be  invested  and  the  income 
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paid  to  C  D.  to  be  by  him  expended  for  the  benefit  of  his 
children  and  family  without  any  liability  of  accounting  there- 
for, and  on  his  death  the  principal  to  pass  in  fee  to  his  chil- 
dren with  power  in  said  C.  D.  to  appoint  the  same  among 
his  children  by  will.  Should  he  survive  all  of  his  children  then 
living,  he  might  demand  from  the  trustee  the  principal  of  the 
fund,  and  in  default  of  his  exercising  said  power,  the  same 
should,  at  his  death,  pass  to  such  persons  as  he  by  will  might 
designate.  If,  at  the  termination  of  the  previous  life  estate, 
C.  D.  were  not  indebted  to  any  one,  he  might  receive  payments 
from  the  principal  of  the  fund  not  exceeding  $50  per  month. 
A  creditor  of  C.  D.  gamisheed  the  trust  fund.  Held — C.  D. 
took  the  beneficial  interest  in  the  principal  of  the  trust  fund 
at  least  to  the  extent  of  $50  per  month  and  that  amount  might 
be  applied  to  the  payment  of  his  debts.  The  children  took 
ng  legal  estate  in  the  income  of  the  fund.  Fidelity  Trust  Co. 
V.  Walker,  116  Ky.  381,  76  S.  W.  Rep.  131. 

A  certain  agreement  by  which  ^  trust  company  undertook 
to  take  land  from  a  vendee  and  sell  it  applying  the  proceeds 
to  the  payment  of  the  vendor  was  held  not  to  constitute  a 
trust  in  favor  of  the  vendor  so  that  the  trust  company  could 
charge  the  vendor  for  its  services  although  the  company  was 
denominated  a  "trustee''  in  the  agreement.  The  company 
was  found  to  be  acting  solely  in  the  place  of  the  vendee.  Title 
Guarantee  &  Trust  Co.  v.  McDonnell  32  Wash.  418,  73  Pac 
484.  • 

Trust  express  and  not  resulting.  Where  a  son  had  prop- 
erty deeded  to  his  father  with  the  understanding  that  the 
father  was  to  raise  money  upon  it,  tlie  son  paying  the  consid- 
eration money,  the  trust,  by  reason  of  its  imposition  of  specific 
duties  on  the  father,  will  be  held  express  and  not  resulting, 
and  therefore  required  to  be  evidenced  by  writing  under  Rev. 
St.  1899,  §  3416.  Heil  V.  Heil  (Mo.  1904),  84  S.  W. 
45.  Where  an  instrument  gave  A.  the  exclusive  pos- 
session and  control  of  B.'s  farm,  with  right  to  rents,  profits 
and  such  improvements,  etc.,  as  he  should  make,  rendering 
A.. liable  for  all  taxes  and  giving  A.  unlimited  right  to  trade  or 
sell  the  farm,  but  not  at  a  less  price  or  for  a  less  equivalent 
than  $4,000;  which  was  to  go  to  B.,  and  further  providing 
that  on  the  dissatisfaction  of  either  party  B.  would  turn  over 
to  A.  all  the  property  in  excess  of  $4,000,  held,  that  A.^  was 
vested  with  the  equitable  title  in  the  premises,  B.  retaining 
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the  bare  legal  title  and  a  claim  for  $4,000 ;  and  on  the  subse- 
quent disposal  of  the  farm  by  A.  other  farms  successively 
acquired  by  him  with  the  proceeds  were  held  upon  the  express 
trust  created  by  the  original  written  contract  (subsequent 
oral  agreements  merely  recognizing  the  trust  others  created, 
and  the  trust  hence  not  void  as  a  parol  trust).  Squires  et.  aU 
V.  O'Maley  (Ky.  1905),  84  S.  W.  11 72. 

Certainty.  Trust  created  by  will  held  not  to  be  void  for 
uncertainty  but  sufficient  under  Rev.  St.  1898,  §  2081,  subd.  5, 
Holmes  v.  Walter,  118  Wis.  409,  95  N.  W. 

Precatory  words.  The  following  provision  in  a  will:  '*I 
will  that  the  balance  of  my  lands  *  *  *  shall  be  -sold  and 
the  money  given  to  my  wife  for  charitable  purposes"  did  not 
create  a  trust,  the  words  being  merely  "precatory"  and  con- 
tain "no  command  or  instruction  *  *  *  leaving  the  whole 
matter  in  the  discretion  of  the  legatee."  Baker's  Exrs.  v. 
Baker,  53  W.  Va.  165,  44  S.  E.  174.  Where  a  testatrix 
devised  real  estate  to  her  husband  expressing  the  desire  and 
request  that  he  give  it  to  another  and  made  hi  malso  residuary 
legatee,  and  later  spoke  of  this  real  property  as  the  land  given 
to  her  husband  in  fee  simple,  it  was  held  that  these  precatory 
words  interpreted  by  the  light  of  the  rest  of  the  will  do  not 
constitute  a  trust  that  will  be  enforced  in  equity.  Kauffman 
v.  Gries,  141  Cal.  295,  74  Pac.  847. 

Sec.  668.  Lapse  of  time.  Equity  will  not,  after  a  long 
lapse  of  time  since  the  execution  of  an  absolute  deed,  and  where 
during  this  time  the  grantee  has  acted  as  absolute  owner,  en- 
force a  parol  trust,  unless  the  laches  of  those  claiming  to  be 
cestuis  are  explained  by  evidence  full,  clear  and  unquestionable. 
Faulkner  et.  al.  v.  Grantham  et.  al.  (W.  Va.  1904),  47  S.  E. 
78.  One  seeking  as  against  the  holder  of  a  legal  title,  whose 
title  has  stood  unquestioned  and  disturbed  for  many  years, 
to  establish  trust  by  parol  must  ingraft  the  same  on  the  legal 
title  by  evidence  that  is  clear,  certain,  and  practically  over- 
whebning,  the  presumption  in  such  a  case  against  a  trust  being 
nearly  conclusive.  Malley  v.  Malley,  121  Iowa  237,  96  N. 
W.  751.  A  suit  to  declare  a  resulting  trust  in  land  may  be 
barred  by  laches.  Smith's  Guardian  v.  Holtbeide  (Ky.  1903), 
74  S.  W.  718.  A  trust  which  has  never  been  fully  performed 
is  a  subsisting  and  continuing  trust  against  which  limitations 
do  not  run.     Felkner  v.  Dooly,  2y  Utah  350,  75  Pac.  854. 
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Where  a  husband,  aided  by  his  wife,  bought  in  lands  at  the 
foreclosure  of  a  mortgage  held  by  the  wife,  it  was  held  that 
if  a  constructive  trust  arose  the  "cestuis  que  trust"  must  bring 
a  bill  in  equity  "within  two  years."  Lide  v.  Park,  135  Ala. 
^3i>  33  So.  175.  Where  a  trustee,  through  delinquency,  allows 
th  trust  property  to  be  sold  for  taxes,  when  he  could  have 
prevented  the  sale  by  advancing  the  money  or  have  applied  to 
equity  for  an  order  to  sell  or  mortgage  the  land  so  as  to  save 
at  least  part  of  it  for  the  cestuis  and  subsequently  the  purchaser 
at  the  tax  sale  reconveys  to  the  trustee  individually,  held  that 
though  the  intervening  purchaser  is  one  for  value  without 
notice,  yet  on  the  re-purchase  the  equity  re-attaches  and  the 
property  in  the  trustee's  hands  is  still  subject  to  the  trust,  as 
he  was  bound  to  use  due  diligence  to  prevent  the  sale  in  the 
first  place.   Bourguin  v.  Bourguin  (Ga.  1904),  47  S.  E.  639. 

Sec.  669.  Sale  and  conveyance  by  trustee — ^Applica- 
tion of  purchase  money — Bona  fide  purchaser. 

Deeds  made  by  trustee  appointed  in  a  foreign  state  are 
made  valid  by  N.  J.  Laws  of  1905,  Ch.  230.  A  devise  to  a 
trustee  without  express  power  of  sale  does  not  give  the  trus- 
tee authority  to  sell ;  this  must  be  obtained  from  the  court  as 
provided  by  sub-section  5  of  section  489  of  the  Civil  Code. 
Murray  v.  Rodman  (Ky.  1903),  76  S.  W.  Rep.  854.  A  trus- 
tee knowing  of  a  subscription  in  aid  of  a  factory,  and  accepting 
a  deed  of  land  to  him  and  at  the  same  time  executing  a  declar- 
ation of  trust  to  hold  the  land  for  his  grantors  and  to  convey 
to  the  parties  entitled  to  conveyance  under  that  subscription, 
is  not  merely  a  nominal  trustee,  but  for  the  purpose  of  carry- 
ing out  the  terms  of  the  subscription  contract  had  the  legal 
title  and  power  to  convey  to  such  subscribers  as  complied 
with  the  contract.  McClery  v.  Chipman,  32  Ind.  489,  68  N. 
E.  Rep.  320.  A  trustee  having  power  to  sell  and  convey, 
and  reinvest  proceeds  as  like  trusts  but  empowered  to  do  so 
only  on  consent  of  the  beneficiary,  who  is  to  receive  the  rents, 
issues  and  profits,  give  receipts,  and  who  may  dispose  of  the 
property  by  will  without  restriction,  holds  only  a  dry  or  naked 
trust  in  the  property  without  beneficial  interest.  City  of 
Louisville  v.  Anderson  et.  al.  (Ky.  1905),  84  S.  W.  573.  The 
trustees  of  a  Baptist  church  elected  to  manage  the  property 
have  no  title  thereto  and  can  neither  buy  sell,  or  mortgage 
church  real  estate  by  virtue  of  their  office  as  such  trustees. 
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Calvary  Baptist  Church  et.  al.  v.  Dart  (S.  C.  1904),  47  S. 
E.  66, 

In  a  suit  by  a  grantor  in  a  deed  of  trust  to  set  aside  a  deed 
by  the  trustee  on  a  sale  and  to  permit  the  grantor  to  redeem 
the  evidence  was  held  sufficient  to  set  aside  the  sale  on  the 
ground  of  inadequacy  of  consideration,  surprise,  unfairness 
and  undue  advantage.    Emslie  v.  Mayor      Miss.      35  So.  201. 

Where  a  commissioner  appointed  by  a  Circuit  Court  of 
the  United  States  sold  a  manufacturing  plant  to  one  man  as 
trustee  for  a  syndicate  formed  by  certain  bondholders,  but  the 
deed  gave  the  trustee  no  power  to  sell  the  property,  it  was 
held  that  a  power  of  sale  cannot  be  implied  because  of  a  pri- 
vate understanding  or  agreement  among  the  members  of  the 
syndicate  that  the  buyer  should  have  such  a  power  of  sale. 
Therefore,  where  the  trustee  sold  without  the  consent  of  all 
the  beneficiaries  and  those  who  did  not  consent  filed  a  bill  in 
equity  to  set  aside  the  sale,  it  was  held  that  the  trial  court 
might,  in  its  discretion,  appoint  the  trustee  and  another  per- 
son co-receivers.  If  one  receiver  is  a  resident,  the  other  may 
be  a  non-resident  who  has  an  interest  in  the  property.  Bur- 
well  V.  Farmers  and  Merchants  Bank,  119  Ga.  633,  46  S.  E. 
885.  Where,  after  the  death  of  a  trustee,  a  new  one  was 
appointed  who  joined  with  the  beneficiaries  in  a  deed  to  end 
the  trust,  the  children  of  the  beneficiaries  who  had  interests 
in  remainder  could  not,  in  ejectment  to  recover  land  conveyed 
by  the  trust  deed,  attack  the  appointment  of  the  substituted 
trustee  because  they  had  no  notice  of  the  proceedings.  Haines 
v.  Hall,  209  Pa.  104,  58  Atl.  125.  Sale  of  land  by  trustees 
set  aside  on  the  ground  that  they  had  exceeded  their  powers 
in  giving  an  option  to  the  purchaser  knowing  that  the  land  was 
being  considered  as  a  site  for  a  reservoir.  Callaway  v.  Hub- 
ner,  99  Md.  529,  58  Atl.  363. 

Where  a  trust  deed  recited  that  the  trustee  could  only 
convey  to  parties  designated  by  the  cestuis  a  conveyance  by 
the  cestuis  to  one  of  their  number  and  by  him  and  the  trustee 
to  a  third  party  was  a  waiver  of  the  condition  in  the  deed. 
Altschul  V.  Casey,  45  Ore.  182,  76  Pac.  1083. 

Rights  of  bona  Me  purchaser.  In  order  to  constitute  a 
bona  fide  purchase  for  value,  so  as  to  cut  off  a  trust,  it  is  nec- 
essary that  the  purchaser  not  only  obtain  a  conveyance  of  the 
trust  property  without  notice  of  the  trust,  but  also  that 
he  pay  the  consideration  without  such  notice.     Halloran  v. 
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Holmes  (N.-D.  1904),  loi  N.  W.  Rep.  310.  Where  a  mort- 
gage is  held  by  one  in  trust  for  another,  and  the  mortgagee 
forecloses  and  secures  title  to  the  land  in  his  own  name  and 
then  sells  it  to  a  bona  fide  purchaser  for  value,  the  trust  can- 
not be  enforced  against  the  land,  but  the  trustee  is  chargeable 
with  the  value  of  the  land  and  the  value  of  its  use  during  the 
time  it  was  actually  used  by  him  for  cropping  purposes,  the 
land  having  no  value  for  other  purposes.  Berry  v.  Evenson 
(Minn.  1905),  103  N.  W.  Rep.  748.  For  a  discussion  of 
particular  facts  held  to  show  that,  where  one  took  a  convey- 
ance of  land  without  notice  of  a  trust  attaching  to  it,  the  con- 
sideration was  furnished  by  the  company  by  which  he  was 
employed  and  that  the  transaction  was  wholly  in  the  company's 
interests,  so  that  the  grantee  could  not  claim  to  be  a  purchaser 
for  value,  see  Halloran  v.  Holmes  (N.  D.  1904),  loi  N.  W. 
Rep.  310. 

The  assignee  of  a  trust  deed  in  the  nature  of  a  mortgage 
takes  it  subject  to  all  defenses  which  the  grantor  could  make 
against  the  grantee,  and  if  the  assignee  would  protect  himself 
he  must  make  inquiry  of  the  grantor  whether  he  has  any 
defenses  that  could  be  interposed  against  the  grantee.  Bou- 
ton  V.  Cameron,  205  111.  50,  68  N.  E.  Rep.  800. 

Notice  to  purchaser.  Where  one  who  had  entered  a  tract 
of  public  land  under  the  homestead  laws  and  had  contracted 
to  convey  it  to  a  church,  under  §  2288,  U.  S.  Comp.  St.  1901, 
(p.  1385},  relinquished  his  entry  and  allowed  another  to  enter 
the  land  and  obtain  a  patent,  with  knowledge  of  the  contract, 
and  the  church  thereafter  took  possession  and  made  valuable 
improvements,  relying  on  the  patentee's  agreement  to  carry 
out  the  contract,  the  patentee  held  the  legal  title  to  the  land 
in  trust  for  the  church.  Elmer  v.  Wellsand,  93  Minn.  444,  loi 
N.  W.  Rep.  612.  One  who  acquires  a  trust  estate  with  knowl- 
edge of  its  character  and  while  occupying  confidential  rela- 
tions toward  it  and  the  cestuis  que  trustent,  will  be  presumed 
to  have  intended  to  take  the  title  subject  to  the  trust,  in  the 
absence  of  strong  evidence  to  the  contrary.  Schwingel  v. 
Anthes  (Neb.  1904),  loi  N.  W.  Rep.  335,  reversing  on  re- 
hearing fonner  decisions  reported  in  98  N.  W.  Rep.  616. 

Application  of  purchase  money.  Ky.  St.  1899,  §  4846, 
providing  that  where  lands  are  devised  to  trustees  to  be  sold 
the  purchaser  shall  not  be  bound  to  look  to  the  application  of 
the  purchase  money,  held  applicable  to  a  devise  of  lands  for 
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life  with  power  to  sell  upon  the  condition  that  the  land,  or 
the  proceeds,  in  case  of  sale,  be  held  subject  to  a  charge  in 
favor  of  a  third  person.  Miller  v.  Stagner  (Ky.  1903 )j  76  S. 
W.  Rep.  160.  In  the  creation  of  a  trust  by  will  the  words 
*1  desire  the  aforesaid  trustee  to  have  the  power  to  sell  the 
real  estate  held  in  trust  and  reinvest  the  same  in  other  real 
estate"  relieve  from  the  purchaser  of  the  trust  estate  any 
responsibility  for  the  reinvestment  of  the  proceeds.  Robinson 
v.  Pence  (Ky.  1903),  76  S.  W.  Rep.  368.  Where  the  creator 
of  the  trust  confers  upon  the  trustee  full  power  of  sale  the 
purchaser  has  no  right  to  demand  reinvestment  of  the  pro- 
ceeds of  the  sale  upon  the  original  trust,  as  the  discretion  of 
the  trustee  will  not  be  interfered  with  nor  the  time  allowed 
him  for  reinvestment  limited  unless  fraud,  or  jeopardy  of  the 
cetui's  right  appears.  Campbell  v.  Virginia-Carolina  Chem- 
ical Co.  (S.  C.  1904),  47  S.  E.  716. 

Sec.  670.    Resulting  trusts. 

Where  an  express  trust  is  created  by  parol,  the  broken 
promise  of  the  trustee  to  observe  the  trust  does  not  create  a 
resulting  trust  by  implication  within  the  exception  of  Penn. 
P.  L.  533,  Act  of  April  22,  1856,  there  being  in  the  case  no 
evidence  of  fraudulent  representations.  McCloskey  et.  al.v. 
McCloskey  et.  al.  205  Pa.  St.  491,  55  Atl.  180. 

If  one  of  two  co-owners  of  land  conveys  his  interest  to  the 
other,  without  consideration  and  in  order  to  facilitate  the 
grantee's  handling  of  the  property  for  the  joint  benefit  of 
both  parties,  a  constructive  trust  is  raised,  and,  if  the  grantee 
refuses  to  reconvey  as  he  orally  agreed  to  do  at  the  time  of  the 
conveyance,  a  court  of  equity  will  set  aside  the  conveyance 
and  restore  the  grantor  to  his  former  title  Koefed  v.  Thomp- 
son (Neb.  1905),  102  N.  W.  Rep.  268.  If  a  father,  enjoying 
the  special  confidence  of  his  children,  some  of  whom  are  bare- 
ly of  age,  obtains  from  them  conveyances  of  land  by  means 
of  oral  promises  which  he  has  no  intention  to  perform,  he 
will  be  charged  as  constructive  trustee  for  the  children.  Greg- 
ory v.  Bowlsby  (la.  1905),  102  N.  W.  Rep.  517.  A  convey- 
ance by  a  husband  and  wife  to  their  son  on  an  oral  agreement 
by  him  to  reconvey  to  the  wife  creates  a  trust  which,  although 
it  may  be  voidable,  is  not  void,  and  a  conveyance  to  the  wife 
by  the  son  before  any  third  person  obtained  any  rights  or 
equities  because  of  the  apparent  ownership  of  the  son,  is  good. 
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Gallagher  v.  Northrup,  215  111.  563,  74  N.  E.  Rep.  711.  Where 
a  mother  delivered  a  deed  to  her  son  because  of  the  trust 
reposed  in  him  by  her  and  in  reliance  upon  his  promise  to  pay 
her  a  stipulated  sum  monthly,  his  acceptance  and  retention  of 
the  deed  not  intending  to  perform  his  promise,  constitute  fraud 
entitling  the  mother  to  have  a  trust  declared  for  her  benefit  in 
property  so  conveyed.  Becker  v.  Schwerdtle,  141  Cal.  386, 
74  Pac.  1029.  For  a  case  where  the  court  refused  to  sanction 
the  establishment  of  a  resulting  trust  where  the  money  was 
paid  by  the  plaintiffs  and  title  was  taken  to  the  defendant,  as 
the  defendant  was  known  to  be  the  agent  of  the  seller  of  the 
property,  see  Funk  v.  Hensler,  31  Wash.  528,  72  Pac.  102. 
Husband  and  wife — Illegality,  A  husband  bought  real 
estate  and  caused  it  to  be  conveyed  to  his  wife.  He  subse- 
quently brought  suit  to  have  a  resulting  trust  declared  in  his 
favor.  At  the  trial  he  testified  that  he  intended  the  property 
to  be  his  homestead  and  that  of  his  son,  who  corroborated  the 
father.  The  wife  testified  that  it  was  her  father's  old  farm, 
that  it  was  to  be  sold  for  unpaid  taxes  and  was  bought  for 
her,  partly  with  her  husband's  money  and  partly  with  her 
own.  This  evidence  was  held  to  establish  the  wife's  claim  that 
the  property  was  hers.  Viers  v.  Viers,  175  Mo.  444,  75  S.  W. 
R^P-  395-  A.,  grantor,  deeded  land  to  his  wife  on  the  latter's 
oral  promise  to  hold  and  convey  the  property  on  certain  trusts 
after  grantor's  death.  She  never  intended  to  carry  out  her 
agreement,  and  claimed  to  hold  the  land  for  her  own  use. 
Held,  while  an  oral  trust  in  land  cannot  be  enforced  as  an  ex- 
press trust  the  heirs  of  grantor  are  entitled  to  a  decree  that 
the  widow  shall  reconvey  to  the  heirs  of  grantor.  Pollard  v. 
McKenney  et  al  (Neb.  1903),  96  N.  W.  679.  Where  a  wife 
conveyed  land  to  her  husband  without  consideration  and  for 
the  purpose  of  ousting  a  tenant,  the  husband  or  his  grantee 
with  knowledge  and  without  consideration  hold  the  property  in 
trust  in  the  wife's  favor.  Jones  v.  Jones,  140  Cal.  587,  74 
Pac.  143.  Although  a  contract  between  a  husband  and  wife, 
whereby  the  husband  agrees  to  devise  land  to  the  wife  on 
condition  that  she  should  devise  the  same  to  designated  per- 
sons, is  illegal,  under  §  5534,  Minn.  Gen.  St.  1894,  neverthe- 
less, if  the  illegality  is  not  asserted  by  either  party  to  the 
contract,  and  the  contract  is  fully  executed  by  the  husband, 
the  heirs  of  the  wife,  after  her  death,  cannot  assert  the  illegality 
of  the  agreement  but  will  be  charged  as  constructive  trustees. 
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if  the  wife  fails  to  devise  the  land  as  agreed.    Laird  v.  Vila,  93 
Minn.  45,  100  N.  W.  Rep.  656. 

Evidence  held  insufficient  to  establish  a  resulting  trust, 
in  the  following  cases:  Hogue  v.  Steel,  207  111.  340,  69  N. 
E.  Rep.  931 ;  Brinkman  v.  Sunken,  174  Mo.  709,  74  S.  W. 
963.  In  an  action  to  enforce  a  "grub  stake"  agreement  by 
the  terms  of  which  the  plaintiff  was  to  have  an  interest  in  all 
mining  claims  located  by  the  defendant,  a  prospector,  the  court 
will  not  require  the  plaintiff  to  prove  his  case  beyond  a  reas- 
onable doubt.  That  rule  in  cases  of  parol  trusts  is  said  to  have 
arisen  in  chancery  and  not  to  be  applicable  where  the  wit- 
nesses testify  orally  before  the  court.  Morrow  v.  Matthew 
(Idaho  1904),  79  Pac.  196. 

The  statute  of  frauds  has  no  application  to  a  resulting 
trust.  McMurray  v.  McMurray,  180  Mo.  526,  79  S.  W.  701. 
Where  land  is  conveyed  without  consideration,  the  grantee 
agreeing  orally  to  sell  it  and  pay  the  proceeds  to  the  gjantor, 
no  trust  in  such  proceeds  can  be  established  in  favor  of  the 
grantor,  as  the  oral  agreement  is  unenforceable  under  the 
statute  of  frauds,  notwithstanding  the  partial  performance. 
Marvel  v.  Marvel  (Neb.  1903),  97  N.  W.  Rep.  640;  disapprov- 
ing of  Bork  V.  Martin,  132  N.  Y.  280,  30  N.  E.  Rep.  584,  28 
Am.  St.  Rep.  570.  A.  and  B.  were  ignorant  and  superstitious 
sisters.  A.  voluntarily  conveyed  by  deed  her  land  to  B.,  B. 
orally  agreeing  to  reconvey  to  the  children  of  A.  after  A.'s 
death,  but  B.  died  without  reconveying.  Held,  that  the  statute 
of  frauds  was  a  bar  to  an  action  in  equity  to  have  the  deed 
cancelled.  Smith  v.  Marsh  et.  al.,  132  Mich.  407 ;  93  N.  W. 
1 09 1.  Trusts  resulting  by  operation  of  law  are  not  within  the 
statute  of  frauds.  Marie  M.  E.  Church  v.  Trinity  M.  E. 
Church,  205  111.  601,  69  N.  E.  Rep.  73.  Where  several  heirs 
conveyed  their  interests  by  voluntary  deed  to  their  mother  on 
her  parol  agreement  that  she  would  forthwith  deed  them  back 
the  property,  which  she  subsequently  refused,^  and  suit  to  en- 
force the  trust  was  brought  ten  years  thereafter,  held,  that 
the  trust  would  not  be  enforced,  both  because  in  general  a 
parol  agreement  to  hold  in  trust  for  the  grantor  will,  not  be' 
enforced,  as  being  contrary  to  the  statute  of  frauds,  and  the 
parol  evidence  rule,  and  on  account  of  the  laches  of  those 
claiming  as  cestuis,  the  grantee  having  during  the  long  inter- 
val acted  as  absolute  owner  affirming  Troll  et.  al.  v.  Carter  et. 
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al.,  15  W.  Va.  567,  Richardson  et.  al.  v.  McConaughey  et.  aL 
(W.  Va.  1904),  47  S.  E.  287. 

A  statutory  provision  (Code  Iowa,  §  2918),  requiring 
trusts  in  land  to  be  executed  in  certain  forms  does  not  prevent 
a  court  from  declaring  a  trust  to  exist  in  the  case  of  an  abso- 
lute deed,  where  a  grantor  in  a  helpless  condition  made  a 
conveyance  to  her  step-father  on  the  understanding  by  her 
that  she  had*  created  a  trust  for  the  maintenance  of  her  chil- 
dren after  her  decease;  and  this,  although  no  actual  fraud, 
was  intended  in  procuring  the  deed,  since  a  confidential  rela- 
tion existed.    Newis  et.  al.  v.  Topfer,  121  Iowa  433,  96  N.  W. 

905- 

If  land  is  conveyed  to  trustees  by  a  warranty  deed  pur- 
porting on  its  face  to  be  for  a  valuable  consideration  and 
there  is  no  claim  of  fraud  or  mistake,  the  land  will  not  revert 
to  the  grantor  if  the  trust  fails  or  is  not  executed.  Davis  v. 
Jernigan,  71  Ark.  494,  76  S.  W.  Rep.  554. 

Advancements.  A  purchase  of  land  by  a  husband  in  the 
name  of  his  wife  is  presumed  to  be  an  advancement  and  does 
not  create  a  resulting  trust.  Deuter  v.  Deuter,  214  111.  308, 
73  N.  E.  Rep.  453.  If  the  consideration  for  a  deed  is  paid  by 
the  father  of  the  grantee,  it  is  presumed  that  the  conveyance 
is  a  gift  or  advancement,  and  no  trust  in  favor  of  the  father 
results  unless  this  presumption  is  rebutted.  Hoon  v.  Hoon 
(la.  1905),  102  N.  W.  Rep.  105.  In  an  action  to  subject  land 
standing  in  the  name  of  a  married  woman  to  the  payment  of 
her  husband's  debt,  the  presumption  that,  where  property  paid 
for  by  a  husband  is  conveyed  to  his  wife,  such  conveyance 
is  an  advancement  made  for  the  benefit  of  the  wife,  does  not 
obtain  if  the  defence  is  that  the  wife  purchased  the  land  for 
her  own  benefit  and  paid  the  consideration  therefor  herself. 
Watt  V.  Morrow  (S.  D.  1905),  103  N.  W.  Rep.  45. 

Necessity  of  cestui.  Where  several  people  not  constitut- 
ing a  society  contribute  money  to  buy  property,  and  place  the 
title  in  a  third  person  to  hold  until  there  was  legally  organized 
a  society  for  a  particular  purpose,  there  is  no  resulting  trust 
because  there  is  in  existence  no  cestui  que  trust.  Marie  M. 
E.  Church  v.  Trinity  M.  E.  Church,  205  111.  601,  69  N.  E. 
Rep.  73. 

Sec*  671.  Trustee  dealing  with  trust  property — Duties. 

A  conveyance  from  ward  to  guardian  will  be  set  aside 
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if  it  appears  that  the  latter  was  the  former's  confidential  ad- 
viser and  that  the  ward  was  of  feeble  mind  and  advanced 
years.  Beitman  v.  Whipple,  25  R.  I.  578,  57  Atl.  Rep.  379. 
When  a  receiver  bought  part  of  the  land  for  his  wife  it  was 
held  that  as  an  officer  of  the  court  and  a  quasi  trustee  he  occu- 
pied a  fiduciary  relation  toward  the  parties  to  the  action  in 
which  he  was  appointed  receiver  and  that  therefore,  irrespec- 
tive of  his  motives,  his  act  was  as  a  matter  of  law  a  fraud  on 
the  parties.  The  court  ordered  that  upon  the  repayment  of 
the  purchase  price  the  wife's  title  should  be  set  aside.  (2 
judges  dissented).  On  rehearing  it  was  held  that  wife's 
title  was  only  voidable  not  void  and  that  the  creditors  by  later 
seeking  to  have  the  purchase  annulled  on  account  of  their 
prior  liens  had  lost  their  right  to  ask  for  a  reconveyance  on 
payment  of  the  purchase  price.  Cook  v.  Martin  (Ark.  1905), 
87  S.  W.  625.  Where  trust  property  is  sold  under  a  decree, 
the  court  determines  and  directs  the  manner  of  its  sale,  and 
permission  to  bid  is  sometimes  given  to  the  trustee,  but  only 
after  notice,  upon  hearing  all  parties  interested,  and  when  it 
appears  that  such  a  course  will  be  advantageous  to  the  trust. 
Hayes  v.  Hall,  188  Mass.  510,  74  N.  E.  Rep.  935.  Land  in- 
herited does  not  become  part  of  the  property  of  a  debtor  as- 
signed to  trustees  for  the  benefit  of  his  creditors  although 
mortgaged  to  secure  one  of  his  creditors,  and  hence  one  of  the 
trustees  to  whom  the  mortgage  has  been  assigned  is  entitled 
to  purchase  at  foreclosure  sale  especially  where  the  trust  estate 
could  not  have  been  affected  by  the  price  obtained  at  the  sale. 
Read  v.  Reynolds,  100  Md.  284,  59  Atl.  669.  A  trustee  in  a 
trust  deed  who  is  also  an  attorney  at  law  is  not  entitled  to  an 
allowance  for  professional  services  rendered  in  foreclosing  the 
deed  in  his  own  behalf  and  for  his  co-complainant,  the  holder 
of  the  note,  although  the  deed  provides  for  a  reasonable  sum 
for  complainant's  solicitor's  fee.  Gantzer  v.  Schmeltz,  206 
111.  560,  69  N.  E.  Rep.  584. 

When  the  beneficiary  under  a  will  which  provided  that 
she  might  appoint  a  trustee  to  receive  the  income  was  a  non- 
resident of  Kentucky  and  appointed  a  non-resident  trustee,  it 
was  held  that  latter  must  comply  with  sections  4709-471 1 
Kentucky  Statutes  of  1903,  which  requires  the  trustee  to  g^ve 
a  bond,  etc.  Butler  v.  Taggart's  Trustee  (Ky.  1905),  86  S. 
W.  542. 

Where  a  guardian  invests  money  of  his  ward  in  the  pur- 
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chase  of  land,  taking  the  title  in  himself,  he  becomes  a  trustee 
for  his  ward  by  implication.  The  motives  animating  the  guar- 
dian are  immaterial.  A  purchaser  with  notice,  actual  or  im- 
plied, takes  subject  to  the  trust  and  holds  as  trustee  for  the 
beneficiary  thereof,  and  this  even  though  he  is  a  purchaser  for 
value.  First  Nat.  Bank  v.  Leech,  207  111.  215,  69  N.  E.  Rep. 
890. 

Sec.  672.    Statute  of  uses  and  passive  trusts. 

A  trust  to  convey  real  estate  being  forbidden  by  Cal.  Civ. 
Code,  §§  847,  857,  a  devise  to  one  in  trust  to  convey  to  another 
after  the  termination  of  the  life  estate,  is  void,  though  the  trust 
may  be  valid  as  to  the  personalty.  In  re  Pictoirs  Estate,  139 
Cal.  682,  73  Pac.  606.  Under  Cal.  Civ.  Prac  Code,  §  847,  for- 
bidding trusts  to  convey  real  estate,  such  trusts  are  abso- 
lutely void.  The  English  statute  of  uses  never  was  eflfective 
in  California,  but  even  if  it  were  it  operated  to  execute  only 
valid  uses.  McCurdy  v.  Otto,  140  Cal.  48,  73  Pac.  748.  The 
Colorado  Statutes  adopting  the  English  common  law  and  early 
statutes  made  the  statute  of  uses  a  part  of  the  law  of  Colorado. 
Teller  v.  Hill,  18  Colo.  App.  509,  72  Pac.  811.  Although  a 
dry  or  naked  trust  vests  the  title  at  once  in  the  cestui  que  trust 
as  between  the  grantor  and  the  grantee,  yet  the  grantee  has 
title  which  may  be  taken  free  from  the  trust  on  an  execution 
had  on  a  judgment  against  him  personally  in  favor  of  a  per- 
son having  no  notice  of  the  trust.  Home  Savs.  &  State  Bank 
V.  Peoria  Agricultural  and  Trotting  Soc,  206  111.  9,  69  N.  E. 
Rep.  171.  Where  testamentary  trustees  were  charged  with 
active  duties  during  the  life  of  the  beneficiary  and  were  to  hold 
the  fund  for  such  persons  as  the  beneficiary  might  appoint, 
there  was  a  mere  naked  trust  which  converted  the  estate  at 
the  death  of  the  beneficiary  into  a  legal  one.  Graham  v.  Whit- 
ridge,  99  Md.  248,  58  Atl.  36. 

Where  a  husband  executes  a  deed  purporting  to  convey 
land  to  his  wife  he  becomes  trustee  for  her  and  when  the  mar- 
riage relation  comes  to  an  end  the  use  is  executed  by  operation 
of  law.  Upon  the  death  of  the  wife,  therefore,  the  property 
passed  to  her  children  and  a  later  deed  by  the  husband  passed 
to  the  grantee  nothing.  Stark  v.  Kirchgraber,  186  Mo.  633, 
85  S.  W.  868.  A  deed  conveying  to  B.  land  "in  trust  for  C. 
annuity  of  rents  for  C."  (a  woman  whom  the  grantor  is  about 
to  marry),  during  her  life  time,  imposes,  since  the  constitu- 
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tion  of  1868,  making  the  property  of  a  married  woman  her 
sole  and  separate  estate,  no  active  duties  on  the  trustee,  so  as 
to.  prevent  the  statute  of  uses  from  immediately  vesting  the 
fee  in  the  beneficiary ;  and  no  action  can  be  maintained  by  her 
against  the  trustee  for  rents  of  such  land  accruing  during  the 
subsequent  continued  possession  of  the  grantor,  as  it  is  not  the 
trustee's  duty  or  right  to  receive  them,  or  to  take  possession  of 
the  property,  nor  in  his  power  to  interfere  with  the  possession 
of  or  use  of  the  rents  by  C.  or  the  grantor.  Perkins  v.  Brinkley, 
133  N.  C.  154,  45  S.  E.  541.  A  devise  of  land  in  trust  for  a 
wife  for  life  and  after  her  death  for  the  benefit  of  a  son,  the 
wife  to  have  free  use  of  the  rents  and  management  of  the 
property,  and  after  her  death  the  son  to  have  the  same  rights 
and  privileges,  creates  a  dry  trust  and  the  trustee  and  bene- 
ficiary can  convey  a  valid  title.  Funk  v.  Metcalf,  (Ky.,  1904) 
83  S.  W.  643. 

Sec.  673.    Rights  of  beneficiary. 

Where  a  husband  conveys  realty  to,  his  wife  in  trust  to 
use  the  income  for  the  support  of  herself  and  children  a  child 
who  leaves  home  cannot  demand  a  portion  of  the  income  from 
her  mother  as  her  share.  In  re  Miskey's  Estate,  209  Pa.  474, 
58  Atl.  845.  Where  a  trustee  invested  the  principal  in  a  house 
occupied  by  the  beneficiary  for  life,  made  repairs  which  kept 
the  house  in  the  same  condition  as  when  the  trustee  bought, 
paying  therefor  from  the  rental,  and  later  the  land  appreciating, 
sold  at  a  profit,  it  was  held  that  the  life  beneficiary  was  not  en- 
titled from  the  proceeds  of  the  sale  to  the  sum  spent  in  repairs. 
Whittingham  v.  Fidelity  Trust  Co.  (Ky.  1905),  86  S.  W.  689. 
A  remainderman  under  a  trust  is  not  required  to  account  for 
advances  made  him  by  a  trustee,  unauthorized  to  make 
such  advances  before  he  or  those  claiming  under  him  may  par- 
ticipate in  the  fund.  Wilson  x.  Langhorne  et.  al.  (Va.  1904), 
47  S.  E.  871.  Sec.  2089,  Wis.  Rev.  St.  1898,  constued  and 
applied — assignment  of  interest  of  cestui  que  trust  of  land* 
Patton  V.  Patrick  (Wis.  1904),  loi  N.  W.  Rep.  408. 

Sec.  674.  Constructive  trusts — In  general — ^Title  taken 
in  name  of  another  than  beneRcial  owner. 

Where  property  of  an  incorporated  college  was  fore- 
closed and  sold  by  an  ordinary  warranty  deed  to  the  former 
managers  of  the  institution  who  insured  against  fire  and  ran 
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-it  for  Tcrar  years  till  fire  destroyed  the  buildings,  whereupon 
they  collected  the  insurance  and  refused  to  rebuild,  as  the  col- 
lege had  not  paid,  the  court  refused  to  hold  them  trustees  of 
the  property  and  insurance  money  for  the  benefit  of  the  orig- 
inal stockholders.  Langford  v.  Searcy  College,  73  Ark.  211, 
<83  S.  W.  944. 

A  constructive  trust  in  the  grantee  is  raised  where  the 
•grantor  is  sick  and  at  the  request  of  all  her  children  who  are 
present  and  for  the  purpose  of  avoiding  the  expense  of  ad- 
ministrating her  estate,  conveys  all  her  property  to  one  of  her 
-children  on  the  understanding  among  .the  children  that  the 
grantee  was  to  hold  in  trust  for  them  all  equally.  Such  a  con- 
structive trust  is  not  within  the  statute  of  frauds.  Stahl  v. 
Stahl,  214  111.  131,  73  N.  E.  Rep.  319. 

"Certainty,  A  constructive  trust  cannot  be  enforced  un- 
less reasonably  certain  in  its  terms,  as  to  the  property  embraced 
in  the  trust,  the  beneficiaries,  the  nature  of  the  estate  they 
are  to  have,  and  the  manner  in  which  the  trust  is  to  be  exe- 
cuted. Smullin  v.  Wharton  (Neb.  1905),  103  N.  W.  Rep. 
288.  A  parol  trust  may  be  ingrafted  upon  a  deed  absolute, 
but  the  parol  evidence  to  establish  the  trust  must  be  clear  and 
convincing.  Boughman  v.  Boughman,  69  Ohio  273,  69  N.  E. 
Rep.  430.  Evidence  held  insufficient  to  show  equitable  title 
in  a  wife  of  land  held  by  herself  and  husband  jointly.  Buttlar 
V.  Buttlar  (N.  J.  Eq.  1904),  56  Atl.  722. 

Title  taken  in  another  than  beneficial  owner.  Where  a 
man  buys  real  estate  paying  for  it  wholly  with  his  own  money 
but  takes  title  in  the  name  of  a  woman  to  whom  he  is  engaged 
to  be  married  as  soon  as  his  wife  should  obtain  a  divorce 
from  him  and  leave  him  free  to  marry  again,  there  arises  a  re- 
sulting trust  in  favor  of  the  man.  Lupkin  v.  Jakeman,  188 
Mass.  528,  74  N.  E.  Rep.  933,  To  establish  a  resulting  trust 
of  land,  it  is  necessary  for  the  party  setting  up  the  trust  to 
prove  by  clear,  strong,  unequivocal  and  unmistakable  evidence 
the  payment  by  him  of  the  purchase  price,  or  an  aliquot  part 
thereof.  Cline  v.  Cline,  204  111.  130,  68  N.  E.  Rep.  545. 
Where  land  was  purchased  by  one  and  taken  in  the  name  of 
:another,  evidence  was  held  sufficient  to  show  that  the  purchase 
money  was  loaned  to  the  grantee,  creating  a  trust  in  favor  of 
the  one  furnishing  the  money.  ,  Herlihy  v.  Coney,  99  Me.  469, 
59  Atl.  952.  It  was  held  that  a  ^yidow  who  is  executrix  of  her 
iate  husband's  will  may  claim  in  a  bill  filed  by  her  to  construe 
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the  will  that  certain  property  devised  by  her  under  the  will 
was  in  reality  her  individual  property  upon  a  resulting  trust. 
Where  the  husband  bought  land  with  his  wife's  money  and 
with  her  asssent,  but  without  her  knowledge  or  consent,  took 
title  in  himself  equity  will  declare  a  resulting  trust  therein 
in  her  favor.  Cresap  v.  Cresap,  54  W.  Va.  581,  46  S.  E.  583. 
A  husband  used  the  separate  property  and  money  of  his  wife 
for  the  purchase  of  real  estate  and  without  her  knowledge  or 
consent  took  title  to  it  in  his  own  name.  On  a  suit  brought 
by  the  wife  against  the  heirs  of  the  husband  it  was  held  that 
a  trust  resulted  in  her  favor  and  the  land  should  be  decreed 
to  be  her  separate  property.  Booth  v.  Lenox  (Fla.  1903), 
34  So.  566.  Where  property  is  purchased  by  a  man,  paid  for 
with  money  arising  from  his  earnings,  but  title  taken  in  his 
wife's  name  purely  as  a  matter  of  convenience  and  because  of 
his  illiteracy  and  his  implicit  confidence  in  her,  there  is  a  result- 
ing trust  for  his  benefit.  The  court  said:  "While  it  is  true 
that  the  placing  of  property  by  a  husband  or  father  in  the 
name  of  a  wife  or  child  is  ordinarily  presumed  to  be  an  ad- 
vancement or  settlement,  yet  in  a  case  like  the  one  at  bar, 
where  the  record  discloses  that  the  earnings  and  income  were 
large,  and  the  investments  of  an  unusual  character,  and  where 
to  indulge  the  presumption  that  the  placing  of  the  properties 
in  the  name  of  the  wife  or  child  was  a  gift  would  have  the 
effect  of  stripping  the  husband  and  father  of  all  his  property, 
and  leave  him  at  an  advanced  age  penniless,  and  at  the  same 
time  leaving  other  children,  having  equal  claims  upon  him, 
wholly  without  recognition,  or  a  prospect  of  receiving  any 
portion  of  his  estate,  such  facts  alone  strongly  tend  to  rebut 
such  presumption.  In  such  case  the  intention  must  control." 
Shaken  v.  Irving,  206  111.  597,  69  N.  E.  Rep.  510.  One  buying 
land  at  a  foreclosure  sale,  by  agreement  for  the  benefit  of  the 
owner  of  the  equity,  cannot  set  up  the  statute  of  frauds  as 
against  the  latter,  but  is  held  as  a  trustee.  Dickson  v.  Stew- 
art (Neb.  1904),  98  N.  W.  1085.  A  resulting  trust  in  land 
conveyed  to  the  defendant  and  alleged  to  have  been  paid  for 
by  the  plaintiff  cannot  be  established  by  parol  testimony  unless 
the  proof  is  clear,  specific  and  satisfactory,  so  as  to  leave  no 
substantial  doubt.  Carter  v.  Carter  (N.  D.  1905),  103  N.  W. 
Rep.  425.  If  in  the  settlement  of  an  estate  certain  lands  are  set 
off  to  a  married  woman,  who,  with  her  husband  lives  on  them, 
and  if,  before  her  death,  her  brothers  and  sisters  execute  a 
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deed  of  the  land  to  her  husband,  who  pays  nothing  for  it,  and 
the  land  is  regarded  as  the  property  of  the  wife,  it  will  be  held 
that  the  husband  is  trustee  of  the  land  for  the  wife.  Williams 
V.  Williams'  Ex'r.  (Ky.  1903),  76  S.  W.  Rep.  413.  Where  a 
grantee  in  a  deed  agreed  at  the  time  of  its  execution  to  con- 
vey to  the  defendant  who  had  an  option  on  the  land,  if  the 
defendant  should  want  it,  a  parol  trust  was  created  which  was 
enforceable  in  equity  by  a  conveyance  to  her  of  the 'legal  title. 
Sykes  v.  Boone,  132  N.  C.  199,  43  S.  E.  645. 

Where  a  legatee  purchased  land  from  the  estate  and  paid 
only  a  part  of  the  price  in  money,  the  legacy  being  offset 
against  the  remainder  of  the  price,  one  taking  a  mortgage 
from  the  legatee  in  good  faith  was  held  to  be  preferred  to 
persons  having  an  equitable  interest  in  the  legacy,  the  mort- 
gagee having  a  right  to  rely  on  the  statements  in  the  records 
of  the  Probate  Court  and  in  the  deed  to  the  legatee  that  the 
sum  paid  in  cash  was  the  whole  consideration.  Curtis  v. 
Brewer  (Mich.  1905),  103  N.  W.  Rep.  579.  Evidence  exam- 
ined and  held  to  show  that  the  consideration  for  a  conveyance 
of  land  to  a  married  woman  was,  in  fact,  paid  by  her  husband, 
so  that  the  husband  was  the  equitable  owner  of  the  land. 
Watt  V.  Morrow  (S.  D.  1905),  103  N.  W.  Rep.  45.  Where 
A,  without  B's  knowledge  takes  title  in  his  own  name  to  land 
purchased  with  money  supplied  by  B;  equity  raises  a  trust 
by  construction,  and  the  statute  of  frauds  does  not  apply. 
Ackley  v.  Croucher,  203  111.  530,  68  N.  E.  Rep.  86.  A  re- 
sulting trust  is  created  where  land  bought  with  money  be- 
longing to  a  wife  is  conveyed  to  her  husband,  without  her 
knowledge  or  assent  and  he  acknowledges  that  it  was  so 
bought  and  belongs  to  her,  Madison  v.  Madison,  206  111.  534, 
69  N.  E.  Rep.  625.  For  a  case  where  a  husband,  paying  the 
purchase  money  and  causing  the  title  to  be  taken  in  the  name 
of  his  wife,  was,  on  examination  of  the  evidence,  held  to  hold 
an  interest  in  remainder,  while  his  wife  took  a  life  estate, 
holding  the  legal  title  to  the  remainder  in  trust  for  him,  see 
Bailey  v.  Dobbins  et.  al.,  67  Neb.  548,  93  N.  W.  687. 

Where  the  plaintiff  who  had  made  a  contract  to  buy  land 
agreed  with  the  defendant  that  the  latter  should  pay  the  pur- 
chase money  and  take  the  deed  in  his  own  name  but  that  the 
plaintiff  should  have  a  one-half  interest  in  the  land,  it  was 
held  that  the  plaintiff  was  entitled  to  one-half  of  the  profits 
from  a  sale  of  timber  thereon  made  by  the  defendant  and  the 
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latter  cannot  charge  the  former  with  the  cost  of  getting  the 
purchase  money  as  that  obligation  the  defendant  had  assumed 
by  his  contract.  The  defendant  was  a  trustee  for  the  plain- 
tiff.   Flippo  V.  Lamb,  162  Va.  475,  46  S.  E.  681. 

Where  the  one  paying  the  purchase  money  is  under  no 
legal  or  moral  obligation  to  the  other  in  whose  name  title  is 
taken  there  is  a  presumption  that  it  was  intended  that  the 
holder  of  the  title  should  hold  on  his  own  behalf.  Bailey  v. 
Dobbins  et.  al,  67  Neb.  548,  93  N.  W.  687. 

The  payment  of  the  consideration  mentioned  in  an  execu- 
tion does  not  give  notice  of  a  resulting  trust  where  the  sheriff's 
deed  is  void.  Livingston  v.  Murphy,  187  Mass.  315,  72  N. 
E.  Rep.  1012. 

Where  a  daughter  gives  her  father  money  on  his  promise 
to  buy  therewith  a  house  for  a  home  which  on  the  death  of 
her  parents  shall  go  to  her,  and  her  father  takes  the  money 
and  after  five  years  adds  money  of  his  own  and  buys  a  house 
but  makes  no  provision  by  which  it  shall  go  to  the  daughter 
on  the  decease  of  her  parents,  there  is  no  resulting  trust  in 
her  favor  nor  can  she  enforce  the  executory  contract  but  she 
has  a  lien  on  the  property  to  the  amount  of  money  she  con- 
tributed thereto  plus  interest  from  the  time  of  the  original 
payment  to  her  father.  Leary  v.  Corvin,  181  N.  Y.  222,  73  N. 
E.  Rep.  984. 

Partial  interest  in  land  taken  in  name  of  another,  A  trust 
will  not  result  to  one  who  pays  or  furnishes  a  part  only  of  the 
purchase  money  of  land  conveyed  to  another,  unless  it  be 
some  definite  amount  or  some  definite  part  of  the  whole  con- 
sideration, as  one-half,  one-third,  or  the  like.  Onasch  v.  Zin- 
kel,  213  111.  119,  72  N.  E.  Rep.  716.  Where  a  son  pays  part 
of  the  purchase  money  for  a  farm  taken  in  his  father's  name 
the  farm  is  held  in  trust  for  his  benefit  to  that  extent.  Crow- 
ley V.  Crowley,  72  N.  H.  241,  56  Atl.  190.  It  was  held  that 
where  two  or  more  people  buy  land  under  a  mutual  agree- 
ment, in  accordance  with  which  one  of  the  number  takes  the 
legal  title,  the  latter  becomes  a  trustee  for  the  others  to  the 
extent  of  their  respective  interests.  Despard  v.  Despard,  53 
W.  Va.  443,  44  S.  E.  448.  Evidence  that  defendant  pur- 
chased land  partly  with  money  furnished  him  by  his  mother, 
held  to  establish  a  resulting  trust  in  a  proportionate  part  of 
the  tract,  enforceable  by  the  mother's  heirs;  and  the  doctrine 
of  laches  held  not  to  apply  against  the  mother  on  account  of 
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her  advanced  years  and  the  confidential  capacity  in  which  de- 
fendant stood  to  her  as  her  business  manager.  Stevenson  et 
al.  V.  Smith  et.  al.,  (Mo.,  1905)  88  S.  W.  86.  When  one  of 
several  heirs,  discovering  that  to  a  certain  tract  of  land  claimed 
by  the  ancestor  his  title  had  been  defective,  agreed  to  get  a 
patent  of  it  for  tlie  benefit  of  all  the  heirs  but  instead  procured 
a  patent  in  his  own  name,  it  was  held  that  the  other  heirs 
were  entitled  to  the  share  in  this  land  which  would  have 
passed  to  them  if  the  ancestor's  title  had  been  good.  Coons 
V.  Clay  (Ky.  1905),  87  S.  W.  1079.  Where  a  person  con- 
tributes two-fifths  of  the  purchase  money  for  land  on  the  un- 
derstanding that  she  is  to  be  named  in  the  deed  as  one  of  the 
grantees  and  that  her  name  should  appear  in  the  deed  for  her 
interest  in  the  property,  if  the  other  grantee  fraudulently 
takes  the  deed  in  his  own  name  alone,  there  is  a  resulting 
trust  in  the  contributor  for  a  two-fifths  interest  in  the  land, 
and  it  is  not  necessary  that  she  should  have  stipulated  that 
she  appear  in  the  deed  for  a  two-fifths  interest.  A  person  con- 
tributing a  part  of  the  purchase  price  of  land  is  entitled  to  en- 
force a  resulting  trust  to  the  extent  of  his  interest  only  when 
Jiis  interest  is  stipulated  for  an  aliquot  part  of  the  property. 
The  word  "aliquot"  should  be  interpreted  to  mean  a  particular 
fraction  of  the  whole  as  distinguished  from  a  general  contri- 
bution to  the  purthase  money,  and  should  not  be  confined  to  a 
case  where  the  amount  contributed  is  contained  in  the  pur- 
chase price  a  certain  number  of  times  without  a  remainder  be- 
ing left  over.  Skehill  v.  Abbott,  184  Mass.,  145,  68  N.  E.  37. 
Where  the  defendant  bought  in  land  on  an  execution  in  his  own 
name  but  under  an  oral  agreement  that  the  purchase  was  made 
in  fact  for  the  plaintiff,  it  was  held  that  the  defendant  held  as 
a  constructive  trustee  for  the  plaintiff  and  its  validity  was  not 
affected  by  the  Statue  of  Frauds.  Parker  v.  Cotron  (Ky. 
1905),  85  S.  W.  741. 

Consideration,  Where  a  deed  from  a  father  to  a  son 
was  actually  delivered  and  recited  consideration  and  there 
is  no  proof  of  fraud  or  mistake  it  is  not  permissible  for  those 
interested  in  the  grantor's  estate  to  establish  a  trust  by  show- 
ing want  of  consideration.  Evidence  is  insufficient  to  estab- 
lish a  trust  which  shows  that  the  grantee  never  paid  any  con- 
sideration for  the  land  and  never  had  possession  of  the  land 
except  as  a  tenant,  that  the  grantor  managed  the  land  for 
some  time  after  the  deed  was  made,  that  the  grantor  put  im- 
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provements  on  the  land  and  rented  part  of  it  to  a  stranger, 
that  for  a  time  after  the  conveyance  he  caused  the  property  to 
be  assessed  in  his  own  name  and  executed  mortgages  on  part 
of  it  and  that  the  deeds  to  the  land  were  found  with  the 
grantor's  papers  after  his  death.  The  deed  raises  a  conclusive 
presumption  that  the  grantee  was  to  take  a  beneficial  estate. 
Luckhart  v.  Luckhart,  120  Iowa  248,  94  N.  W.  461. 

No  trust  created.  Where  A.  buys  land,  taking  a  deed 
to  himself  and  agreeing  to  hold  it  in  trust  until  B.,  who  had 
no  interest  in  the  land  should  pay  the  purchase  price  with  7 
per  cent,  interest,  no  time  being  .fixed  for  payment  of  the 
money,  there  is  no  trust  which  equity  will  enforce.  Mark- 
ham  V.  Katyenstein,  209  111.  607,  70  N.  E.  Rep.  1071.  Where 
a  husband  and  wife  join  in  the  purchase  of  land,  the  wife 
contributing  a  large  proportion  of  the  purchase  money,  and 
the  deed  is  made  out  in  the  wife's  name  not  through  fraud, 
accident  or  mistake,  but  with  the  tacit  or  reluctant  consent 
of  the  husband,  there  is  no  constructive  trust  for  the  benefit 
of  the  husband,  but  both  the  beneficial  and  legal  interest  is  in. 
the  wife.    Cline  v.  Cline,  204  111.  130,  68  N.  E.  Rep.  545. 

Practice.  A  decree  establishing  a  constructive  trust  in 
land  should  not  be  limited  to  a  cancellation  of  the  conveyance 
whereby  the  constructive  trustee  acquired  title;  the  trust 
should  be  ascertained  and  enforced.  Pollard  v.  McKenney 
(Neb.  1904),  loi  N.  W.  Rep.  9,  modifying,  on  rehearing,, 
opinion  reported  in  96  N.  W.  Rep.  679. 

Pleading.  In  an  action  in  equity  to  declare  a  trust  in 
real  estate,  a  petition  which  states  that  the  land  was  bought 
by  plaintiff's  father  and  that  the  conveyance  was  made  to  his 
son,  having  been  so.  made  fraudulently  and  in  fraud  of  the 
father,  is  demurrrable;  the  specific  acts  or  facts  relied  upon 
as  constituting  fraud  should  be  set  out.  Hoon  v.  Hoon  (la. 
1905),  102  N.  W.  Rep.  105. 

Sec.  675.    Spendthrift  trusts. 

A  declaration  of  trust  considered  and  held  not  to  create 
a  spendthrift  trust,  there  being  no  restraint  upon  alienation 
and  no  prohibition  against  the  seizure  of  the  income  by  cred- 
itors. Wenzel  v.  Powder,  100  Md.  36,  59  Atl.  194.  Fof  a 
quotation  from  a  will  held  to  constitute  a  valid  spendthrift 
trust  for  a  son,  although  there  was  no  devise  over  of  the 
corpus  after  his  death,  so  far  that  the  spendthrift  could  not 
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defeat  the  trust,  see  In  re  Minnich's  Estate,  206  Pa.  405,  55 
Atl.  1067. 

Where  a  testator  devised  all  his  estate  to  his  daughters, 
his  only  heirs,  and  by  a  codicil  appointed  them  trustees  under 
the  will  to  invest  and  pay  over  the  income  to  themselves  and 
gave  them  power  to  dispose  of  the  property  by  will,  the  trust 
is  not  a  spendthrift  trust  and  may  be  terminated  with  the 
consent  of  the  daughters.  Tilton  v.  Davidson,  18  Me.  55, 
56  Atl.  215.  For  an  opinion  setting  forth  an  elaborate  trust 
deed  containing  spendthrift  trust  provisions  for  widow  and 
children,  with  a  judicial  construction  of  trust  provisions 
therein  contained,  see  m  re  Eyre's  Estate,  205  Pa.  651,  55 
Atl.  541.  Where  property  was  devised  to  trustees  for  the 
benefit  of  A.  for  life  and  after  A.'s  death  then  to  B.  for  life, 
it  was  held  that  the  trust  is  executory  during  the  life  of  B. 
"Something  remains  to  be  done  by  the  trustees,  and  they  are 
entitled  to  hold  and  manage  the  property."  .  It  being  a  spend- 
thrift trust,  the  beneficiary  cannot  alienate  the  property  in 
such  a  way  as  to  affect  the  rights  of  the  trustee.  Moore  v. 
Sinnott,  117  Ga.  loio,  44  S.  E.  810.  A  deed  pursuant  to  Code 
1883,  §  1335,  providing  that  the  land  conveyed  shall  not  be 
subject  to  the  debts  of  the  remaindermen,"  except  as  to  the  sur- 
plus of  rents  as  to  each  share  over  $500;  the  object  of  this 
deed  being"  the  support  and  maintenance  of  the  remainder- 
men, is  an  attempt  to  create  a  spendthrift  trust,  and  as  such 
invalid  where  there  is  no  such  declaration  of  trust  as  the 
statute  requires  nor  limitation  of  the  estate  to  the  life  of  a 
child  or  grandchild.  Gray  et.  al.  v.  Hawkins,  133,  N.  C.  i, 
45  S.  E.  363. 

Where  a  deed  expressly  provides  that  the  land  conveyed 
shall  not  be  liable  for  debts  that  the  grantee  then  owes,  or 
shall  contract  within  a  period  of  30  years  from  its  date,  and 
that  during  such  time  the  grantee  shall  not  have  the  right, 
save  by  will,  of  selling,  incumbering  or  disposing  thereof; 
but  appoints  no  trustee,  creates  no  trust,  and  does  not  limit  the 
grantee's  use  to  the  enjoyment  of  income  or  right  of  support, 
but  vests  in  him  an  absolute  fee  with  full  right  of  posses- 
sion and  management;  held,  that  no  spendthrift  trust  is  cre- 
ated, but  the  grantee  takes  in  fee  and  that  the  restraining  con- 
ditions are  void  for  repugnancy.  (The  court  lays  down  the 
rules  that,  in  order  to  create  a  spendthrift  trust,  the  donee's 
gift  must  be  of  the  income  only,  without  estate,  right  to  pos- 
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session,  or  beneficial  interest,  but  a  qualified  right  to  support 
only,  with  an  equitable  interest  in  the  income;  that  the  legal 
estate  must  be  in  a  trustee  and  that  the  trust  must  be  not  dry 
but  active.)  Kessner  et.  al.  v.  Phillips  et.  al.,  (Mo.,  1905)  88 
S.  W.  66.  A  spendthrift  executed  a  deed,  purporting  to  con- 
vey the  fee  of  his  land  and  reciting  a  consideration  which 
was  not  in  fact  paid.  Instead  of  this  the  grantee  executed 
a  bond  to  pay  the  grantor's  trustee  $500  annually  and  at  his 
death  $7,000  to  his  heirs.  Subsequently  the  principal  on  the 
bond  was  relieved  of  his  liability  and  the  land  itself  was 
charged  with  the  annuity.  In  a  suit  for  the  annulling  of  the 
trust  created  by  the  two  transactions  it  was  held,  that  a  valid 
trust  was  created  by  the-  deed  and  the  bond.  Anderson  v. 
Kemper,  116  Ky.  339,  76  S.  W.  Rep.  122. 

Sec.  676.    Revocation  or  termination  of  trusts. 

Revocation,  If  a  husband  and  wife  convey  the  latter's 
property  in  trust,  the  income  to  be  applied  to  the  support  of 
the  wife  for  her  life,  no  part  of  the  estate  to  be  subject  to  the 
debts  of  either,  and  the  w^ife  to  have  power  to  dispose  of  the 
estate  by  will,  the  deed  cannot  be  revoked  during  the  coverture 
of  the  wife.  Fry  t.  Mercantile  Trust  Co.  of  Pittsburg,  207 
Pa.  640,  57  Atl.  Rep.  43.  Where  a  woman  in  contemplation 
of  marriage  conveys  her  property  to  trustees  for  her  own 
benefit  with  a  power  of  disposal  by  will  or  in  the  event  of  her 
failure  to  dispose  by  will  then  to  her  heirs  such  a  trust  may 
be  declared  at  an  end  at  the  option  of  the  maker  for  she  holds 
the  entire  equitable  interest.  Raflfel  v.  Safe  Deposit  and  Trust 
Co.,  100  Md.  141,  59  Atl.  702.  An  instrument  creating  a 
trust  of  land  which  reserves  no  authority  in  the  trustee  to 
revoke  the  authority  in  the  trustee  to  convey  to  certain  per- 
sons, cannot  be  altered  in  respect  to  the  beneficiaries  of  the 
conveyances,  by  a  written  order  from  the  grantors  to  convey 
to  other  persons.  McCleary  v.  Chipman,  32  Ind.  489,  68  N. 
E.  Rep.  320.  Land  owners  granting  land  to  a  trustee  in  trust 
to  convey  to  persons  entitled  to  conveyances  under  a  subscrip- 
tion contract,  knowledge  of  which  contract  the  owners  and 
trustee  have,  and  without  any  authority  to  revoke  it  in  the 
trust  instrument,  have  no  power  to  revoke  the  power  given 
the  trustee.  McCleary  v.  Chipman,  32  Ind.  489,  68  N.  E. 
Rep.  320.  If  a  spendthrift  convey  his  property  to  trustees 
for  his  benefit  it  will  not  be  revoked  on  the  ground  that  he  is 
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capable  of  managing  his  estate.  Anderson  v.  Kemper,  ii6 
Ky.  339,  76  S.  W.  Rep.  122.  A  life  tenant  incapacitated  by 
paralysis,  causing  loss  of  speech,  from  proper  ability  to  man- 
age his  property,  granted  his  estate  to  B.  by  trust-deed,  hav- 
ing in  view  A.'s  interest  only  and  that  of  the  remaindermen, 
giving  him  power  to  manage  the  same  and  transact  the  busi- 
ness connected  therewith  as  fully  as  A.  might  do  were  he  act- 
ing for  himself,  with  provision  for  indefinite  expenditure  from 
the  funds  of  same  necessary  for  A.'s  support;  but  giving  B. 
no  further  power  over  the  property,  and  not  providing  for  the 
accumulation  of  any  fund  in  his  hands ;  held,  that  such  a  deed 
was  a  mere  power  of  attorney,  and  though  expressed  to  be  re- 
vocable, was  revoked,  and  B.'s  authority  as  trustee  terminated, 
he  having  merely  a  power,  not  coupled  with  an  interest,  at  least 
otb^r  than  one  of  compensation — by  a  subsequent  conveyance 
of  the  life  estate  by  A.  to  C,  who  was  already  vested  with  the 
remainder  interest.  Angle  v.  Marshajl  (W.  Va.  1904),  47  S. 
E.  882. 

The  termination  of  trusts  made  in  another  state  is  pro- 
vided for  by  Pa.  Laws  of  1905,  No.  228.  A  will  devising  prop- 
erty to  testator's  children,  but  not  to  be  paid  over  to  them  but 
to  be  safely  invested  for  their  behalf  and  •the  annual  income 
arising  to  each  child  to  be  subject  to  her  control,  whether 
married  or  unmarried,  and  in  no  instance  should  the  husband 
of  any  such  child  have  any  power  or  control  over  the  principal 
or  interest  of  such  share,  does  not  create  a  marital  trust  to  be 
ended  as  to  each  child  upon  the  decease  of  her  then  living 
husband.  The  trust  created  by  the  will  will  continue  as  to 
each  child  during  her  life.  Robbins  v.  Smith,  5  Ohio  545,  73 
N.  E.  Rep.  105 1.  Where  the  several  owners  of  land  as  ten- 
ants in  common  conveyed  to  trustees  for  the  purpose  of  mak- 
ing a  joint  mortgage  and  by  the  agreement  provided  that 
"the  said  real  property  shall  be  managed  and  controlled  by 
the  said  trustees  until  *  *  *  the  payment  of  the  said 
mortgage,  *  *  *  and  they  are  at  all  times  to  keep  the 
same  free  from  any  and  all  incumbrances  other  than  the  mort- 
gage hereinbefore  referred  to,"  it  was  held  an  action  for  par- 
tition could  be  brought  in  accordance  with  Section  752,  Cali- 
fornia Code  Civil  Practice  upon  the  payment  of  the  mortgage. 
"If  the  trust  was  invalid  from  the  beginning,  the  title  *  *  * 
of  the  owners  was  not  affected  thereby ;  and,  if  it  was  valid, 
It  has  terminated,  and  the  estate  of  the  trustees  has  ceased. 
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and  the  right  of  the  owners  of  the  land  can  be  adjudicated  in 
a  court  of  equity,  without  the  necessity  of  an  actual  reconvey- 
ance thereof  from  the  trustees.  The  execution  of  "a  subse- 
quent mortgage  by  them  as  trustees  was  in  contravention  of 
the  terms  of  this  trust,  and  void."  Gardiner  v.  Cord,  145  Cal. 
157,  78  Pac.  544.  Real  estate  was  conveyed  to  a  trustee  to 
collect  the  rents  and  pay  one-fourth  to  each  of  the  grantor's 
daughters.  If  a  daughter  died,  leaving  issue,  the  fourth  was 
to  paid  to  the  issue;  if  no  issue,  to  the  surviving  daugh- 
ters or  their  issue.  The  trust  was  to  terminate  at  death  of 
all  the  daughters  and  the  arrival  of  the  youngest  child  of  all 
their  children  at  the  age  of  21,  when  a  distribution  was  to  be 
made  according  to  the  laws  in  intestacy  among  the  issues  of 
the  daughters.  The  trustee  might  vary  the  terms  of  the  deed 
so  as  to  exclude  any  of  the  daughters  or  their  issue,  and  the 
trust  was  to  terminate  at  the  death  of  all  the  daughters  with- 
out issue  or  at  the  death  of  all  issue  before  reaching  21  years 
of  age.  During  the  life  of  one  daughter  the  child  of  a  de- 
ceased daughter  died,  after  having  devised  her  interest  to  a 
stranger  in  blood.  Held,  the  intention  being  to  keep  the  estate 
in  the  hands  of  the  daughters  and  their  issue  as  long  as  the 
rule  against  perpetuities  permitted,  the  administrator  c.  t.  a.  of 
the  deceased  child  (as  above)  should  not  be  entitled  to  her 
share  of  the  income.  In  re  Knowles'  Estate,  208  Pa.  219,  57 
Ad.  Rep.  518. 


VENDOR  AND  VENDEE 

Effect  of  deficiency  of  vendor's  title  on  rights  of  parties, 
see  ante.  §  652. 

As  to  specific  performance  of  contracts  to  convey  land,  see 
(Mte.  §§  566-575. 

Rights  of  vendee  in  possession  in  improvements  he  makes, 
see  ante.  §  284. 

Validity  of  contracts  for  sale  of  land,  rescission  and  fraud, 
see  ante.  §  56,  59,  60. 

Respective  rights  of  vendor  and  vendee  to  rents,  see 
ante  p.  761. 

Sec.  677.    Nature  of  vendee's  interest — Tender  of  deed. 

An  agreed  vendee  of  land  has,  before  cancellation  of  ^he 
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executory  corttract  of  sale,  such  an  equitable  interest  in  the 
property  as  is  subject  to  sale  on  execution  against  him.  Hook 
V.  Northwest  Thresher  Co.,  91  Minn.  482,  98  N.  W.  463.  The, 
raights  of  vendor  and  vendee  are  prescribed  by  N.  D.  Laws 
1903*  Ch.  204.  The  vendee  in  a  contract  to  convey  real  estate 
is  the  equiable  owner  of  the  land.  Stearns  v.  Kennedy 
(Minn.  1905),  103  N.  W.  Rep.  212.  A  purchaser  of  land 
with  notice  of  a  previously  made  contract  to  sell  holds  as 
trustee  for  the  contract  vendee  and  must  convey  to  him  as  if 
he  were  the  contract  vendor  to  the  second  vendee.  Forthman 
V.  Deters,  206  111.  159,  69  N.  E.  Rep.  97. 

When  rights  accrue.  When  the  owner  of  land  contracts 
to  sell  the  timber  thereon,  limiting  the  time  for  its  removal  to 
30  months,  it  was  held  that  the  purchaser's  rights  cease  at  the 
end  of  that  period  and  a  later  purchaser's  removal  of  timber 
after  20.  months  does  not  make  the  latter  liable  to  the  first 
purchaser.     Chestnut  v.  Green   (Ky.  1905),  86  S.  W.   1123. 

Subsequent  grantee.  Where  A.  grants  land  to  B.  in  con- 
sideration that  the  land  shall  "stand  good"  for  A.'s  support 
during  life,  and  A.  subsequently  makes  another  deed  of  the 
same  land  to  C.  and  C.  conveys  to  D.,  D.  cannot  claim  to  be 
subrogated  to  A.'s  claim  for  support,  the  right  to  enforce 
which  originated  after  the  execution  of  the  deed  to  C.  Helms 
v.  Helms  et.  al  (N.  C.  1904),  47  S.  E.  415. 

Debts  assumed.  A  conveyance  of  land  to  a  son,  part  of 
the  consideration  for  which  was  the  discharge  by  him  of  debts 
remaining  due  against  the  grantor  or  either  of  them  at  the 
time  of  their  death,  renders  the  grantee  personally  liable  for 
the  debts,  which  liability  will  constitute  an  equitable  charge 
upon  the  land  although  no  lien  was  reserved  to  secure  them 
by  the  grantor.  Matheny  et.  al  v.  Ferguson  (W.  Va.  1904), 
47  S.  E.  886. 

Descent.  The  equitable  interest  of  one  in  whose  favor  a 
title  bond  to  land  has  been  executed,  but  who  has  received 
no  conveyance,  descends  to  his  heirs  like  a  legal  estate.  Rat- 
liff  V.  Ratliflf  et.  al  (Va.  1904),  47  S.  E.  1007. 

Right  to  possession.  One  who  has  a  contract  for  the 
conveyance  of  land  to  him  on  the  payment  of  certain  sums 
part  of  which  he  has  paid,  may  have  the  right  to  possession 
where  he  is  to  pay  interest  and  taxes  but  the  vendor  had  the 
legal  title  and  constructive  possession.  The  vendee  to  suc- 
ceed in  trespass  must  show  an  actual  possession  in  himself. 
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Olson  V.  Minnesota  and  Northern  Wis.  R.  Co.,  89  Minn.  280, 
94  N.  W.  871. 

Destruction  of  property.  Plaintiffs  entered  into  a  writ- 
ten agreement  with  the  defendant,  whereby  it  was  stipulated 
that  plaintiffs  should  deliver  to  a  bank  a  deed  of  their  land, 
which  was  to  be  delivered  to  defendant  upon  his  delivery  of 
a  deed  of  his  hotel  property,  including  the  furniture  therein, 
together  with  an  abstract  of  title  of  his  said  property.  After 
the  plaintiffs  had  delivered  their  deed  to  the  bank  but  before 
the  defendant  had  delivered  his  deed  and  abstract  of  title 
and  while  defendant  was  in  possession  of  the  hotel,  the  hotel 
was  burned  without  fiult  of  either  party.  The  question  was, 
which  of  the* parties  should  sustain  the  loss.  Held;  As  the 
title  to  the  hotel  property  had  never  passed  to  the  plaintiff  the 
defendant  must  suffer  the  loss.  Bowdle  et.  al.  v.  Jeneks  (S. 
D.  1904),  199  N.  W.  98. 

A  tender  of  a  deed  restricted  by  certain  conditions  which 
by  the  terms  of  the  contract  were  to  be  performed  by  purchaser 
before  he  was  entitled  to  the  deed,  is  a  valid  tender.  Although 
the  general  rule  is  that  a  purchaser  is  not  required  to  accept 
a  conveyance  from  a  third  party,  but  only  from  his  vendor, 
nevertheless  when  the  contract  of  sale  provides  that  the  ven- 
dors shall  convey  or  cause  to  be  conveyed  the  land,  and  the 
purchaser  does  not  object  to  the  tender  of  the  deed  by  a  person 
appointed  trustee  to  convey  to  the  purchaser,  he  cannot  set  up 
as  a  defence  that  his  vendor  did  not  tender  a  deed.  McCleary 
v.  Chipman,  32  Ind.  489,  68  N.  E.  Rep.  320. 

Sec.  678.    Recovery  of  damages  for  injury. 

One  in  possession  of  land  under  a  contract  with  the 
owner  for  the  purchase  thereof  is  entitled  to  sue  for  damagv' 
to  the  land.  Gartner  v.  Chicago,  R.  I.  &  P.  R.  Co  (NeLi. 
1904),  98  N.  W.  1052. 

679.    Auction  sale — Misrepresentation  in. 

A  purchaser  at  a  trustee's  sale  is  entitled  to  rescind  a  pur- 
chase where  the  advertisement  misrepresented  the  depth  of 
lots  and  the  state  of  streets,  improvements,  etc.  Slinghoff  v. 
Dugan,  98  Md.  518,  56  Atl.  837. 

Sec.  680.    Purchase  money. 

A  vendor  of  land  cannot  recover  the  full  price  in  an 
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action  at  law  without  showing  that  a  proper  deed  of  convey- 
ance has  been  tendered  and  producing  such  deed  in  court  for 
the  use  of  the  purchaser,  if  the  deed  is  tendered  at  the  time 
set  for  performance,  but  the  tender  is  not  kept  good,  the 
vendor  can  recover  only  the  difference  between  the  market 
price  and  the  price  agreed  upon.  Prichard  v.  Mulhall  (la. 
1905),  102  N.  W.  Rep.  774.  A  party  contracting  to  buy  land 
and  expressing  a  willingness  to  carry  out  the  contract  if  a 
decree  to  quiet  title  were  obtained,  so  as  to  remedy  certain 
defects  in  the  title,  cannot  object  to  a  decree  so  obtained  on 
the  ground  that  it  is  possible  that  some  of  the  persons  stated 
'  in  the  decree  to  be  non-residents  were,  in  fact,  residents,  or 
on  the  ground  that  such  persons,  even  if  non-residents,  may 
have  the  decree  entered  against  them  by  default  set  aside, 
within  two  years,  especially  where  the  vendor  had  been  in 
possession  under  color  of  title  for  more  than  twenty  years. 
Bales  V.  Williamson  (la.  1905),  103  N.  W.  Rep.  150.  Evi- 
dence held  sufficient  to  show  a  refusal  by  a  vendor  to  carry 
out  his  part  of  a  contract  to  convey  land  entitling  the  vendee 
to  recover  purchase  money  paid.  Durham  v.  Wick,  210  Pa. 
128,  59  Atl.  824.  A  vendee  of  land  cannot  remain  in  posses- 
sion and  refuse  to  pay  the  purchase  price  on  the  ground  that 
the  vendor  had  no  title.  He  must  either  pay  or  rescind  the 
contract  and  relinquish  possession.  So  where  the  deed  is  of- 
fered and  the  vendee  fails  to  pay  the  purchase  price  he  can- 
not later  set  up  at  the  trial  that  the  vendor  had  no  title.  Dunn 
V.  Mills  (Kan.  1905),  79  Pac.  146. 

Recovery  back.  In  an  action  to  rescind  a  contract  for  the 
sale  of  land  and  to  recover  back  money  paid  on  account  of  such 
contract,  evidence  reviewed  and  held  to  show  a  waiver  by 
plaintiff  of  defects  existing  in  the  title  at  the  time  fixed  in  the 
contract  for  performance.  Bales  v.  Williamson  (la.  1905), 
103  N.  W.  Rep.  150.  Where  a  purchaser,  relying  on  repre- 
sentations of  the  vendor  and  the  person  referred  to  by  him,  pays 
the  purchase  price  for  land  free  of  incumbrances,  and  the 
land  is  subject  to  a  mortgage  which  has  been  intentionally 
kept  from  his  knowledge,  he  can  recover  the  amount  of  the 
incumbrance,  if  it  is  less  than  the  value  of  the  land,  at  once  , 
and  need  not  wait  until  he  has  removed  the  incumbrance.  Held 
V.  Brooks,  213  111.  134,  72  N.  E.  Rep.  727.  In  a  case  where  the 
vendee  allowed  a  third  person  to  recover  from  him  land  sold, 
the  title  of  the  third  person  being  inferior  to  the  vendor's,  and 
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refused  to  allow  the  vendor  to  become  a  party  to  the  litigation 
to  aid  him  in  the  defence  of  his  rights  or  to  rescind  the  con- 
tract, and  return  the  purchase  price,  and  when  sued  by  vendor 
for  balance  of  purchase  money,  attempted  without  proper 
pleading  therefor  to  introduce  a  deed  purporting  to  show  an 
independent  outstanding  title  paramount  to  that  of  the  plain- 
tiff, but  which  the  court  found  inferior  thereto  on  account  of 
plaintiff's  adverse  possession ;  held  that  under  Shannon's  Code, 
§  4905,  a  remand  was  not  justified.  Bank  of  Winchester  v. 
White  (Tenn.  1905),  84  S.  W.  697. 

Reduction,  Where  one  has  agreed  to  convey  land  free 
and  clear  but  it  is  found  that  highways  exist  thereon  the  most 
that  the  grantee  is  entitled  to  is  a  reduction  from  the  purchase 
money.  Beach  v.  Hudson  River  Land  Co.,  65  N.  J.  Eq.  426, 
56  Atl.  157. 

Defences  to  action  for.  It  was  held  that  "a  vendee  who 
has  gone  into  possession  under  a  deed  with  covenants  of  war- 
ranty, or  a  bond  stipulating  for  the  conveyance  of  title  with 
covenants  of  warranty,  on  the  payment  of  the  purchase  money, 
cannot,  unless  there  was  fraud  in  the  sale  to  him,  or  the  vendor 
is  insolvent,  and  *  *  *  therefore  without  ability  to  re- 
spond to  his  covenants,  so  long  as  he  remains  in  possession, 
either  at  law  or  in  equity,  defend  against  the  payment  of  the 
purchase  money."  Gillham  v.  Walker,  135  Ala.  459,  33  So. 
537. 

Sec.  681.  Completion  of  contract  negotiated  through 
the  mails. 

Where  a  letter,  purporting  to  accept  an  offer  to  sell  land, 
contains  provisions  as  to  sending  the  deed  and  the  method  of 
closing  the  transfer,  extrinsic  evidence  may  be  resorted  to  in 
order  to  determine  whether  these  provisions  constitute  a  quali- 
fication of  the  acceptance  or  are  merely  by  way  of  suggestion 
and  request;  if  the  latter,  the  acceptance  completes  the  con- 
tract, notwithstanding  such  additional  provisions.  Kreutzer 
v.  Lynch,  122  Wis.  474,  100  N.  W.  Rep.  887.  Where  an 
owner  offers  to  sell  for  $1,400,  a  letter  in  reply,  stating  that 
the  land  is  accepted  and  that  the  expense  of  an-  abstract  must 
be  deducted  from  the  $1,400,  and  that  the  balance  would  be 
paid  in  a  certain  bank  and  asks  the  seller  to  forward  the  deed 
to  the  bank  which  would  require  the  deduction  of  the  expense 
o{  exchange  is  a  new  counter-offer  and  therefore  a  refusal  of 
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the  owner's  offer.  The  offer  to  sell  for  $1,400  entitled  the  owner 
to  receive  exactly  that  amount.  Stearns  v.  Clapp.  16  S.  D.  558, 
94  N.  W.  430.  Where  a  purchaser  in  reply  to  an  offer  to  sell 
made  by  an  owner  of  real  estate  makes  a  counter-offer,  tlie 
counter-offer  is  a  rejection  of  the  original  offer  and  the  pur- 
chaser cannot  afterwards  by  accepting  the  original  offer  bind 
the  owner.  Niles  v.  Hancock,  140  Cal.  157,  73  Pac.  840.  In 
a  suit  in  equity  for  the  specific  performance  of  a  contract  to 
convey  real  estate  the  correspondence  introduced  in  evidence 
showed  that  the  plaintiff  offered  a  certain  price  for  the  land, 
at  the  same  time  stating  that  he  would  make  a  deposit,  for 
which  no  particular  date  was  named  and  that  the  defendant 
endorsed  his  written  acceptance  of  plaintiff's  offer  on  the  back 
of  plaintiff's  letter.  Held:  The  deposit  by  plaintiff  was  not 
a  condition  precedent  to  the  making  Of  a  contract  and  the  cor- 
respondence, taken  in  connection  with  the  conduct  of  the  par- 
ties, created  a  binding  contract.  Gough  v.  Loomis  et.  al.,  123 
la.  642,  99  N.  W.  295. 

Sec.  682.    Default  or  forfeiture  of  rights. 

It  is  held  in  Iowa,  construing  the  Minnesota  statute  re- 
garding forfeitures  of  land  contracts,  that  a  notice  of  forfeiture 
which  incorrectly  describes  the  land  is  insufficient,  even 
though  it  describes  the  land  in  the  same  way  in  which  it  is 
described  in  the  contract,  the  description  in  the  contract  hav- 
ing been  inserted  by  mistake.  Wolke  v.  Chas.  A.  Watts  & 
Co.  (la.  1904),  loi  N.  W.  Rep.  76.  A  suit  for  specific 
performance  of  a  contract  to  convey  land  may  be  maintained, 
although  the  purchaser  is  in  arrears  in  the  payment  of  the 
installments  of  the  price  and  the  contract  contains  a  provision 
that,  upon  any  failure  to  pay  these  installments,  the  vendor 
should  have  the  right  to  declare  the  contract  void,  if  the  vendor 
did  not  in  fact  declare  a  forfeiture.  Thompson  v.  Colly  (la. 
1905),  103  N.  W.  Rep.  117.  Under  §  435,  Mich.  Comp. 
Laws,  a  bill  to  forecloue  a  land  contract  cannot  be  maintained 
if  the  amount  alleged  to  be  unpaid  is  less  than  $100.  Sands  & 
Maxwell  Lumber  Co.  v.  Gay  (Mich.  1904),  loi  N.  W.  Rep. 
53.  Where  a  land  contract  provided  that  the  purchaser  agreed 
to  pay  all  taxes  either  on  the  land  or  on  the  contract,  and 
that,  if  default  was  made  in  the  payment  of  taxes,  the  vendor 
might  declare  the  contract  void  and  treat  the  purchaser  as  a 
tenant  holding  over  without  permission,  the  vendor  could  not 
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maintain  a  summary  process  to  recover  possession  because  of 
a  refusal  to  pay  taxes,  without  first  determining  the  contract 
relations  by  giving  notice  of  forfeiture.  Miner  v.  Dickey 
(Mich.  1905),  103  N.  W.  Rep.  855.  Where  a  contract  for  the 
sale  of  land  specifies  what  default  by  the  vendee  shall  be 
grounds  for  the  forfeiture  of  the  contract,  the  vendor  cannot 
declare  a  forfeiture  because  of  other  defaults,  not  stated  in  the 
contract  as  grounds  for  forfeiture.  Cughan  v.  Larson  (N.  D. 
1904),  100  N.  W.  Rep.  1088.  (See  the  opinion  for  a  discussion 
of  facts  held  to  show  a  waiver  of  a  provision  for  forfeiture  in 
case  of  default  in  making  payments.  (Though  a  contract  to  sell 
land  for  a  consideration  to  be  paid  by  annual  installments,  evi- 
denced by  several  notes,  and  providing  for  the  execution  of  a 
deed  upon  payment  of  each  of  them,  but  that  in  case  default 
is  made  upon  the  first  payment,  all  the  notes  shall  fall  due,  and 
payment  on  account  of  the  price  shall  be  treated  as  rent,  is 
valid,  yet  the  vendor  is  estopped  to  enforce  a  forfeiture  upon 
an  ignorant  vendee  thereunder  though  a  forfeiture  has  tech- 
nically taken  place,  where  he  permits  the  vendee  to  occupy 
the  land  for  a  period  of  years  and  to  make  considerable  im- 
provements thereon,  and  accepts  sums  paid  him  by  the  vendee 
With  the  understanding  of  the  latter  that  they  are  on  account  of 
the  purchase  price,  and  retains  the  negotiable  notes  for  a  long 
period  after  the  technical  forfeiture,  these  notes  purporting  to 
be  due,  and  fails  to  notify  the  vendee  that  forfeiture  is  claimed. 
Morris  v.  Green,  (Ark.,  1905)  88  S.  W.  565. 

If  the  vendor,  under  a  land  contract  which  provides  for 
forfeiture  ol  all  installments  paid  in  case  of  any  default  by  the 
vendee,  sues  the  vendee  for  unpaid  installments  and  recovers 
judgment,  such  judgment  will  be  set  aside  if  the  vendor  later 
declares  a  forfeiture  and  obtains  a  judgment  for  the  recovery 
of  the  land.  Warren  v.  Ward,  91  Minn.  254,  97  N.  W.  Rep. 
886. 

Right  of  vendor  on  default  to  dispose  of  property.  On  re- 
fusal by  the  vendee  in  an  executory  contract  for  the  sale  of 
land  to  comply  with  its  terms,  the  vendor  may,  upon  and  after 
electing  to  proceed  for  damages  and  after  the  time  agreed  upon 
in  the  contract  for  the  conveyance,  treat  the  property  as  his 
own  and  dispose  of  it  by  mortgage  or  otherwise,  before  the 
verdict  or  judgment  fixing  damage  has  been  rendered.  Har- 
man  v.  Thompson  (Ky.  1904),  84  S.  W.  569  . 

The  tender  of  a  draft  by  the  vendee  of  land  in  payment 
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of  that  part  of  the  price  agreed  to  be  paid  in  cash  is  sufficient 
to  put  the  vendors  in  default  if  they  make  no  objection  to  the 
draft;  so,  the  failure  of  the  vendee  to  tender  a  mortgage  to 
secure  the  balance  of  the  price,  as  agreed,  does  not  disentitle 
him  to  rescind  if  the  vendors  refuse  to  perform  but  make  no 
inquiry  as  to  his  willingness  to  execute  a  mortgage.  Primm 
v.  Wise  &  Stern  (la.  I905),  102  N.  W.  Rep.  427.  (See  the 
opinion  for  a  discussion  of  particular  facts  relating  to  the  suf- 
ficiency of  a  tender  by  a  vendee  of  land.) 

Waiver.  In  an  action  for  the  cancellation  of  a  contract 
for  the  sale  of  real  estate,  on  the  ground  that  the  defendant 
failed  to  comply  with  the  terms  of  the  contract,  it  was  held, 
that  the  plaintiff  waived  defendant's  default  by  not  acting 
promptly  and  by  not  electing  to  cancel  the  contract  before  de- 
fendant was  misled  by  plaintiff's  silence  and  inaction  to  the 
defendant's  detriment.  Quinnius  v.  Russell  (N.  D.  1903),  99 
N.  W.  48. 

A  lease  of  400  acres  of  land  with  an  agreement  to  convey 
a  half  interest  if  the  lessees  perform  their  agreement  to  im- 
prove the  land  at  the  rate  of  50  acres  a  year,  will  not  be  re- 
scinded if  at  the  end  of  two  years  only  a  small  part  of  100 
acres  has  been  improved,  the  lessee  not. having  repudiated  or 
shown  any  intention  of  abandoning  the  contract.  Mortimer  v. 
Hanna,  82  Miss.  645,  35  So.  159. 

Sec.  683.  Construction  of  land  contracts — Particular 
cases. 

Particular  contract  for  sale  of  land  held  clear  and  consist- 
ent, not  admitting  explantaion  by  parol,  see  Harmon  v.  Thomp- 
son (Ky.  1905),  84  S.  W.  569.  Contract  to  convey  land  by 
warranty  deed  subject  to  a  mortgage  construed.  Classman  v. 
Condon,  27  Utah  463,  76  P.  343. 

Delivery,  Where  a  deed  made  by  co-tenants  was  deliv- 
erel  in  escrow  upon  an  agreement  for  delivery  upon  payment 
to  one  of  the  grantors  of  a  certain  sum,  the  delivery  of  the 
deed  upon  payment  of  a  less  sum  to  such  grantor  was  not 
binding  upon  the  other  so  as  to  entitle  the  grantee  upon  re- 
trission  of  the  contract  to  a  lien  upon  the  property  of  such 
Other  for  the  amount  of  money  paid.  Dupoyster  v.  Ft.  Jef- 
ferson Imp.  Co.  (Ky.  1904),  80  S.  W.  800. 

Right  to  possession.  An  agreement  for  the  sale  of  land 
\vhich  provides  that  the  purchaser  shall  pay  all  taxes  and  keep 
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up  the  improvements  and  that,  if  default  be  made  in  the  pay- 
ment of  the  purchase  money,  he  shall  hold  the  premises  as 
tenant  at  sufferance,  impliedly  gives  the  purchaser  the  right 
to  immediate  possession,  so  that  he  may  recover  if  the  vendor, 
after  the  date  of  the  contract,  but  before  a  deed  is  given,  en- 
ters and  damages  the  property  by  cutting  timber.  Krakow  v. 
Wille  (Wis.  1905),  103  N.  W.  Rep.  1121. 

Estate  conveyed.  A  contract,  whereby  one  party  agrees 
to  sell  and  the  other  to  buy  all  the  right,  title,  and  interest 
of  the  vendor  in  and  to  certain  described  real  estate,  is  not  a 
contract  to  sell  and  buy  a  particular  estate  or  an  estate  in  fee 
simple  but  only  the  vendor's  actual  interest  in  the  land.  Hen- 
derson V.  Beatty,  124  la.  163,  99  N.  W.  716.  An  agreement 
to  convey  a  lot  "extending  in  a  southerly  direction  along  and 
parallel  with"  a  certain  street,  in  the  absence  of  words  imply- 
ing a  reservation  to  the  grantor  of  the  fee  of  one-half  of  the 
street,  will  be  construed  as  carrying  with  it  that  interest.  Pitts- 
burg, V.  &  C.  Ry.  Co.  V.  Fischer  Foundry  &  Machine  Co.,  208 
Pa.  73,  57  Atl.  Rep.  191. 

Easements.  Where  the  owner  of  adjoining  lots  main- 
tains a  dam  upon  one  so  that  water  overflows  the  other  a  pur- 
chaser of  the  latter  lot  takes  subject  to  such  easement  for  the 
parties  presumed  to  contract  in  reference  to  obviously  exist- 
ing conditions.  Znamanacek  v.  Jelinck  (Neb.  1903),  95  N, 
W.  28. 

Incumbrances.  Where  by  the  terms  of  the  contract  for 
the  sale  of  land  the  vendors  agreed  to  give  a  good  deed  "free 
from  all  incumbrances,"  the  -vendor  is  under  an  obligation  to 
remove  the  liability  of  the  land  for  payment  of  the  claims 
which  may  be  allowed  against  a  deceased  owner's  estate. 
Fortham  v.  Deters,  206  111.  159,  69  N.  E.  Rep.  97. 

Time.  .Where  a  contract  for  the  transfer  of  realty  leaves 
the  time  of  performance  optional  with  the  grantee,  it  does 
not  lack  mutuality  for  either  party  may  within  a  reasonable 
time  perform  or  tender  performance.  Burnell  v.  Bradbury,  67 
Kan.  762,  74  P.  279.  Construction  of  terms  of  a  land  con- 
tract—date of  payments.  Flanagan  Est  v.  Great  Cent.  Land 
Co.,  45  Or.  335,  77  P.  485. 

Abstract  contracted  for.  A  vendor  of  land  can  comply 
with  a  contract  calling  for  an  abstract  showing  good  title  only 
by  producing  such  an  abstract,  no  matter  how  good  his  real 
title  may  be.     Brown  v.  Widen  (la.  1905),  103  N.  W.  Rep. 
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158.  One  who  agreed  to  buy  land  only  if  the  abstract  showed 
a  clear  title  is  justified  in  refusing  to  buy  if  in  fact  defects 
exist  in  the  abstract,  although  he  does  not  point  them  out  to 
the  seller.  Lessenich  v.  Sellers  et.  al.,  119  Iowa  314,  93  N. 
W.  348.  Where  a  vendor  of  land  failed  to  furnish  a  satisfac- 
tory abstract  and  the  purchaser  began  a  suit  to  recover  money 
paid  on  the  contract,  the  vendor  could  not  on  appeal  assert 
that  it  was  the  purchaser's  duty  to  show  that  the  abstract  was 
imperfect,  if  the  vendor  had  possession  of  the  abstract  at  the 
time  of  the  trial  and  withheld  it.  Brown  v.  Widen  (la.  1905), 
103  N.  W.  Rep.  158. 

Sec.  684.    Options. 

A  writing  in  the  form  of  a  contract  to  convey  where  the 
purchaser  pays  $50  in  cash  with  a  provision  that  if  the  grantee 
fails  to  pay  the  balance  of  the  purchase  money  at  a  certain 
time  the  contract  shall  be  null  and  void  is  construed  as  an 
option  and  so  not  subject  to  the  provisions  of  the  statute  lim- 
iting a  forfeiture  of  a  contract  for  sale  of  real  estate.  Hop- 
wood  V.  McCausland,  120  la.  218,  94  N.  W.  469.  A  written 
agreement  to  convey  land  at  the  option  of  the  proposed  vendee, 
within  a  given  time  and  at  a  certain  price,  if  made  upon  a  suf- 
ficient consideration  with  full  knowledge  on  the  part  of  the 
person  extending  the  option  that  he  is  bound  and  the  other 
is  not,  is  such  a  contract  as  will  be  enforced  in  equity  if  the 
option  is  exercised  within  the  time  limited.  Seyferth  v. 
Groves  &  S.  R.  R.  Co.  (111.  1905),  75  N.  E.  Rep.  522.  A  unilat- 
eral contract  giving  an  option  to  purchase  land,  made  without 
consideration  becomes  binding  upon  acceptance  and  may  be 
specifically  enforced.  Carter  v.  Love,  206  111.  310,  69  N.  E. 
Rep.  85.  For  a  land  contract  construed  and  held  to  be  an  op- 
tion for  the  purchase  of  the  land  and  not  a  contract  of  pur- 
chase, see  Womack  v.  Coleman,  92  Minn.  328,  lOO-  N.  W. 
Rep.  9. 

An  option  given  on  consideration  and  an  acceptance  ac- 
cording to  the  terms  of  the  option  constitute  a  contract  of  sale. 
Frank  v.  Stratford-Handcock  (Wyo.  1904),  'jy  Pac.  134. 
Plaintiff  brought  an  ejectment  suit  to  recover  land  purchased 
by  him  at  a  foreclosure  sale  under  a  mortgage  executed  by  one 
who  had  no  legal  title  but  who  might  have  had  one  had  she 
complied  with  the  terms  of  an  option  which  had  expired  four 
years  before.     Held — He  had  no  rights.     Jefferson  Loan  & 
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Building  Ass'n.  v.  McHugh,  208  Pa.  246,  57  Atl.  Rep.  577. 

Revocation.  A  sale  of  property  in  good  faith  and  for  a 
valuable  consideration  operates  as  a  revocation  of  an  option 
if  known  to  the  holder  of  the  option  before  any  attempted 
acceptance.  Frank  v.  Sratford-Handcock  (Wyo.  1904), 
yy  Pac.  134.  A  provision  in  a  lease  permitting  purchase  of 
the  property  within  a  stated  period  is  a  continuing  offer  to  sell, 
supported  by  the  lease  and  cannot  be  revoked  within  the 
specified  period.  Frank  v.  Stratford-Handcock  (Wyo.  1904), 
yy  Pac.  134.  Where,  in  a  contract  giving  an  option  for  the 
purchase  of  mining  claims,  it  is  provided  that,  in  case  the  title 
of  the  vendor  to  any  of  the  mining  ground  described  in  the 
contract  shall  fail,  there  may  be  a  reduction  in  the  price  for  so 
much  of  the  ground  as  may  be  lost,  the  vendee  cannot  rescind 
and  recover  what  he  has  paid  for  the  option,  even  though  it 
apepars  that  he  entered  into  the  contract  in  reliance  on  mis- 
representations by  the  vendor  as  to  the  boundaries  of  the  min- 
ing ground,  but  must  rely  wholly  upon  the  contract.  Smith 
V.  Detroit  &  Deadwood  Gold  Mining  Co.,  17  S.  D.  413,  97  N. 
W.  Rep.   17. 

A  mere  offer  to  give  an  option,  without  consideration, 
may  be  revoked  before  acceptance.  Tidball  v.  Challburg  et.  al., 
67  Neb.  524,  93  N.  W.  679. 

Death  of  vendor.  Where  defendant's  intestate  contracted 
to  convey  to  plaintiff  within  four  weeks  from  date  a  good  title 
should  it  be  demanded,  plaintiff  may  have  specific  perform- 
ance, of  the  contract  against  the  legal  representatives  of  de- 
ceased, death  of  the  vendor  meanwhile  not  destroying  the 
right.    Mueller  v.  Nortmann  et.  al.,  116  Wis.  468,  93  N.  W. 

538. 

Tender.  A  lessee  had  an  option  to  buy  from  lessor  dur- 
ing the  term  of  the  lease.  Before  such  termination,  lessee 
notified  lessor  of  his  election  to  buy,  but  owing  to  absence  of 
lessor  until  after  the  end  of  the  term,  lessee  made  no  actual 
tender.  Lessee  was  later  sued  for  wrongfully  holding  over 
by  a  grantee  by  quit  claim  with  notice  from  lessor.  Held, 
Lessee  should  prevail.  Sizer  v.  Clark,  116  Wis.  534,  93  N. 
W.  539.  Where  a  contract  giving  an  option  to  buy  land  is 
accepted  by  the  purchaser,  the  seller  cannot  by  a  bill  to  re- 
scind the  contract  prevent  the  purchaser  from  tendering  per- 
formance within  the  period  of  the  option.  Carter  v.  Love,  206 
111.  310,  69  N.  E.  Rep.  85. 
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Interest  obtained.  Where  one  takes  an  option  to  pur- 
chase mining  property  both  the  vendor  and  the  vendee  have 
an  interest  in  the  property  sufficient  to  validate  an  agreement 
between  them  that  the  vendor  shall  prosecute  certain  claims 
against  a  third  party  for  extracting  ore  from  veins  belonging" 
to  the  property.    Finlen  v.  Heinze,  28  Mont.  548,  73  Pac.  123. 

Sec.  685.    Vendor's  lien 

A  vendor  has  a  lien,  for  the  purchase  price,  where  he  has 
in  fact  conveyed  the  land  which  he  agreed  orally  to  convey. 
McCoy  V.  McCoy,  32  Ind.  App.  38,  69  N.  E.  Rep.  193.  The 
right  of  a  vendors'  lien  on  real  estate  does  not  depend  upon  the 
transfer  of  a  perfect  legal  title,  nor  upon  a  conveyance  to  the 
purchaser.  Mulky  v.  Karsell,  31  Ind.  App.  595,  68  N.  E. 
Rep.  689.  Under  a  contract  whereby  the  plaintiffs  agreed  to 
set  out  trees  and  in  return  therefor  were  to  receive  the  fruit 
therefrom  for  a  given  period,  they  obtained  no  Hen  on  the 
land  which  they  could  enforce  and  recover  money  compensa- 
tion. Butler  V.  Mark  (Ky.  1904),  79  S.  W.  204.  When  real 
estate  is  sold  and  conveyed  and  the  purchase  money  or  any 
part  thereof  remains  unpaid,  the  vendor  is  entitled  to  a  lien 
on  such  land  for  the  unpaid  purchase  money.  The  general 
assignment  of  the  evidence  of  the  debt  incurred  for  purchase 
money  carries  the  lien  with  it,  and  the  assignee  may  thereafter 
enforce  the  same.  Mulky  v.  Karsell,  31  Ind.  App.  595,  68  N. 
W.  Rep.  689.  Record  and  payment  of  lien  of  vendor  of  real 
estate  provided  for  by  Alabama  St.  1903,  No.  159. 

Sale  to  satisfy  lien.  Because  a  tract  of  land  contains 
fifty  acres  and  is  of  little  value  is  no  reason  why  the  court 
should  refuse  to  order  a  sale  of  enough  of  the  land  to  satisfy 
a  vendor's  lien  thereon  under  the  Kentucky  statute  (Civ.  Code 
Prac,  §  694,  Subject  3),  providing  for  this,  "unless  it  ap- 
pears that  the  land  is  not  susceptible  of  advantageous  di- 
vision." Haven  v.  Daugherty's  Adm'r.  (Ky.  1904),  79  S.  W. 
191. 

Priorities.  When  a  grantor  executed  a  note  for  part  of 
the  purchase  price  secured  by  a  lien  on  the  land  and  later  both 
grantee  and  grantor  conveyed  their  interests  in  one-half  of 
the  land  to  third  parties,  the  latter  receiving  therefor  lien 
notes  for  the  full  amount  of  the  original  grantee's  note,  it  was 
held  that  the  two  liens  were  not  inconsistent  nor  waived  and 
both  were  enforceable.  Dickinson  v.  Duckworth  (Ark.  1905), 
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85  S.  W.  84.  Where  the  president  of  a  corporation  conveyed 
land  without  consideration  to  a  new  corporation  which  gave 
a  lien  on  the  land  in  part  payment  and  then  mortgaged  it  to 
secure  a  bond  issue  it  was  held  that  the  conveyance  was  fraud- 
ulent as  to  stockholders  of  the  first  corporation  and  the  bond- 
holders took  with  notice  but  tliat  as  between  the  stockhglders 
and  bondholders  the  latter  were  to  be  reimbursed  for  the 
amount  actually  paid  for  the  bonds  and  interest  but  that  the 
mortgage  to  secure  the  bond  issue  was  subordinate  to  the  pur- 
chase money  lien  to  the  first  corporation.  Bramblet  v.  Com- 
monwealth Land  &  Lumber  Co.  The  lien  of  the  unpaid  vendor 
of  land,  expressly  reserved  has  priority  over  the  claims  of  the 
widow  and  minor  children,  under  Tex.  Rev.  St,  1895,  Arts. 
2037,  2038,  2039,  though  the  latter  claims  are  paramount  to 
all  others,  except  those  for  the  decedant's  funeral  expenses. 
Zieschang  et.  al  v.  Helmke  et.  al.  (Tex.  1904),  84  S.  W.  436.. 
Waiver.  A  vendor's  lien  upon  land  is  waived  by  taking 
back  a  deed  of  trust  although  the  deed  could  not  properly  be 
recorded  since  the  acknowledgment  was  made  before  the 
grantee  as  officer.  Hunton  v.  Wood,  loi  Va.  54,  43  S.  E.  186. 
The  mere  receipt  of  a  note  for  the  purchase  money  does  not 
constitute  a  waiver  of  the  vendor's  lien.  Lyon  v.  Clark,  132 
Mich.  521,  94  N.  W.  4.  For  case  in  which  a  vendor  by  tit^e 
bond  was  held,  in  spite  of  an  instrument  executed  by  him  pur- 
porting to  quit  claim  the  property  to  retain  the  vendor's  lien 
and  the  superior  title,  so  as  to  be  capable  of  transferring  the 
same  to  a  third  party,  see  Zieschany  et.  al.  v.  Helmke  et.  al 
(Tex.  1904),  84  S.  W.  437.  (Tex.  Civ.  App.)  Where  A. 
agreed  to  sell  land  to  B.  by  title  bond,  retaining  a  vendor's 
lien,  and  by  a  subsequent  agreement  the  balance  of  the  pur- 
chase price  was  paid  by  C,  and  thereupon  A.  executed  to  B. 
a  so-called  "release  and  deed  of  correction,  in  eflfect  quit  claim- 
ing the  property  without  reserving  the  vendor's  lien,  and  at 
the  same  time  B.  executed  a  note  and  trust  deed  to  C,  recit- 
ing that  the  vendor's  lien  has  been  paid  off  and  is  transferred 
to  C,  and  subrogating  C.  to  A.'s  own  right  therein ;  held  that 
the  vendor's  lien  though  in  form  discharged  by  the  quit  claim 
without  reservation,  will  by  the  intention  of  the  parties  be  con- 
trued  to  survive  in  C.'s  favor,  so  as  to  give  him  a  right  on  the 
land  superior  to  that  of  the  widow's  and  minor  children.  Zeis- 
chang  et.  al  v.  Helmke  et.  al.  (Tex.  1904),  84  S.  W.  436.  (Tex, 
Civ.  App.) 
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Sec.  686.    Action  to  enforce  vendor's  lien. 

Foreclosure  of  vendor's  lien — failure  to  deliver  deed  in 
escrow.  Flanagan  Est.  v.  Great  Cent.  Land  Co.,  45  Or.  335, 
"jj  P.  485.  Before  a  final  decree  foreclosing  a  vendor's  lien 
is  entered  further  time  may  be  allowed  for  making  payment. 
Flanagan  Est.  v.  Great  Cent.  Land  Co.,  45  Or.  335,  yj  Pac 
485.  A  vendor  may  enforce  his  lien  for  the  purchase  price  of 
land  even  though  he  has  conveyed  it  to  a  third  person.  Miller 
V.  Farmers'  Bank  of  Kentucky  (Ky.  1903),  75  S.  W.  R.  218. 
Judgments  against  a  vendor  of  property  assigned  after  his 
death  to  the  purchaser  cannot  be  allowed  in  set-off,  in  an  action 
to  enforce  a  vendor's  lien,  where  the  vendor's  estate  is  not 
yet  settled.  Ashworth  et.  al  v.  Trammell  (Va.  1904),  47  S. 
E.  loii. 

Where  by  the  terms  of  a  contract  the  plaintiffs  agreed  to 
sell  the  defendants  certain  land,  the  purchase  price  to  be  pay- 
able in  installments,  it  was  held  that  as  it  was  "not  stipulated 
in  the  contract  that  time  was  of  its  essence,  nor  did  the  con- 
tract contain  a  provision  •  for  forfeiture  upon  failure  to  pay 
any  of  the  purchase  money  *  *  *  the  action  of  ejectment 
*  *  *  is  not  the  proper  remedy,"  but  "that  the  plaintiff 
has  a  vendor's  lien  upon  the  premises  to  secure  the  payment 
of  the  purchase  money,  and  her  action  is  one  to  foreclose  such 
Hen."  Brixen  v.  Jorgenson,  28  Utah  290,  78  Pac.  674.  One 
threatened  with  suit  in  consequence  of  having  been  induced 
to  convey  to  A.  land  on  which  he  has  previously  executed  a 
title  bond  to  B.,  may  in  a  suit  brought  by  him  to  enforce 
payment  of  his  vendors  lien,  convene  all  parties  in  interest  for 
the  equitable  adjudication  of  their  interests  and  if  necessary 
to  request  the  court  to  set  aside  his  deed  and  direct  a  convey- 
ance to  the  proper  party.  Ratliff  v.  Ratliff  (Va.  1904),  47  S. 
E.  1007.  Where  the  land  included  in  a  land  contract  was  sold 
under  execution  against  the  vendee  with  the  exception  of  the 
homestead  and  subsequently  the  vendor  foreclosed  his  lien  the 
purchaser  at  the  execution  sale  upon  payment  of  the  amount 
due  the  vendor  did  not  become  subrogated  to  the  vendor's 
rights  as  to  all  the  land  covered  by  the  contract.  Larson  v. 
Oisefos,  118  Wis.  368,  95  N.  W.  399. 

Parties.  In  an  action  by  the  grantor  of  land  to  recover 
from  the  grantee  the  balance  of  the  purchase  money  the  holder 
of  a  mortgajge  on  the  land  sold,  executed  by  the  grantee,  is  a 
necessary  party  under  Ky.  Civ.  Code,  §  694,  providing  that 
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in  an  action  to  enforce  a  lien  the  holders  of  other  liens  shall 
be  made  parties.  Leonard  v.  Welch  (Ky.  1903),  76  S.  W. 
Rep.  338. 


WASTE 

Sec.  687.    In  general. 

Waste  as  between  tenants  in  common,  see  ante,  §  651. 

Where  the  principal  value  of  land  mortgaged  was  its 
timber  the  mortgagor  was  enjoined  from  cutting  it  although 
he  contended  that  he  could  not  cut  enough  to  impair  seriously 
the  mortgagee's  security.  Beaver  Flume  &  Lumber  Co.  v. 
Eccles,  43  Or.  400,  73  Pac.  201.  Under  California  Code  Civ. 
Proc,  §  732,  providing  that  treble  damages  may  be  awarded 
for  waste,  the  question  of  awarding  treble  damages  is  for  the 
court.    Isom  v.  Rex  Crude  Oil  Co.,  140  678,  74  P.  294. 


WATERS  AND  WATER  COURSES 

See  further,  riparian  owners,  ante  pp.  772-793- 

Sec.  688.    In  general. 

The  transfer  of  water  rights  is  regulated  by  Wy.  Laws  of 
1905,  Ch.  97.  The  term  "public  waters"  used  in  Idaho  Sess. 
Laws  1903,  p.  223,  refers  to  water  which  runs  in  the  natural 
channel  of  the  stream.  Boise  City  Irrigation  &  Land  Co.  v. 
Stewart  (Idaho  1904),  77  Pac.  25.  Washington  Laws  1893, 
p.  241,  c.  99 — ^an  act  providing  for  excavation  of  waterways 
by  private  contract  declared  constitutional.  Seattle  Water- 
way Co.  v.  Seattle  Dock  Co.,  34  Wash.  503,  77  P.  845.  Wyo- 
ming Revised  Statutes  1899,  888,  with  regard  to  the  division 
of  the  state  into  water  districts  construed.  Ryan  v.  Tutty, 
(Wyo.  1904),  78  Pac.  661. 

Sec.  689.  Underground  streams  and  percolating 
waters — Artesian  wells. 

Evidence  insufficient  to  establish  the  existence  of  a  sub- 
terranean stream.  Howard  v.  Perrin  (Ariz.  1904),  76  P.  460. 
Owing  to  peculiar  physical  condition  of  the  state  of  California 
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the  common  law  rule  that  an  owner  of  land  was  the  absolute 
owner  of  percolating  waters  beneath  the  surface  could  not  be 
equitably  adopted  and  was  not  adopted  as  part  of  the  English 
common  law.    Katz  v.  Walkenshaw,  141  Cal.  116,  74  P.  766. 

Known  underground  streams  of  water  are  subject  to 
appropriation  and  rights  acquired  in  them  by  appropriation  cah- 
not  be  diverted  by  the  wrongful  act  of  another.  Such  act  may 
be  found  to  exist  from  the  fact  that  the  plaintiff's  spring  was 
dried  up  coincidently  with  the  cutting  of  a  drift  which  led  into 
it.  Whitmore  v.  Utah  Fuel  Co.,  26  Utah  488,  73  P.  764.  Al- 
legation that  defendants  are  combining  to  divert  a  known  un- 
dergruond  stream  feeding  plaintiff's  mineral  spring  by  blast- 
ing, pounding  and  digging  the  rocks  above  the  stream  in  ad- 
jacent property,  not  for  any  advantage  to  themselves,  but  solely 
to  injure  plaintiff  and  to  render  valueless  the  spring  and  the 
costly  plant  including  hotels,  cottages,  parks,  etc.,  erected 
around  it  by  plaintiff,  present  a  case  proper  for  injunction. 
St.  Amand  et.  al  v.  Lehman  et.  al  (Ga.  1904),  47  S.  E.  949. 
In  an  action  by  owners  of  farm  lands  within  city  limits  to  en- 
join the  city  from  driving  wells  and  establishing  pumping  sta- 
tions to  supply  the  city  with  water,  which  wells  and  stations 
lowered  the  water  level  on  the  farms  and  caused  damage  to 
the  land,  a  court  of  equity  can  decree  that  the  city  be  enjoined 
unless  it  pay  damages  already  incurred  and  permanent  damage 
to  the  land,  and  can  refuse  to  enjoin  the  city  if  it  pay  such  dam- 
ages. Westphal  v.  City  of  New  York,  177  N.  Y.  140,  69  N. 
E.  Rep.  369. 

A  land  owner  may  not  maliciously  divert  subterranean 
water  to  the  detriment  of  his  neighbor  and  without  material 
benefit  to  himself.  Gagnon  v.  French  Lick  Springs  Hotel 
Co.  (Ind.  1904),  72  N.  E.  Rep.  849. 

Artesian  zi^ells,  Wisconsin  Statutes  1901,  chapter  354, 
forbidding  the  excessive  use  of  water  from  artesian  wells  to 
the  damage  of  neighboring  owners  is  unconstitutional  as  it  is  a 
taking  of  wellowners'  rights  to  use  the  percolating  water  from 
the  artesian  wells  without  compensation.  Huber  v.  Merkel, 
117  Wis.  355,  94  N.  W.  354.  Where  one  farmer  brought  suit 
to  enjoin  another  from  making  excessive  use  of  an  artesian 
well  on  the  defendant's  premises  on  the  ground  that  such  use 
impaired  the  flow  of  water  from  the  plaintiff's  artesian  wells 
the  court  found  for  the  defendant  on  the  ground  that  the  water 
did  not  come  from  an  underground  stream  but  from  a  pervious 
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Stratum  of  rock  imprisoned  between  two  impervious  strata. 
The  court  say  that  the  idea  that  there  are  vast  subterranean 
channels  or  caverns  in  which  artesian  waters  flow  Hke  a  river 
has  long  since  been  abandoned  and  the  court  takes  judicial 
notice  of  this.  Huber  v.  Merkel,  117  Wis.  355,  94  N.  W.  354. 
Percolating  water.  A  landowner  deriving  benefit  from 
the  natural  flow  of  percolating  waters  to  his  spring  may  have 
an  injunction  against  another  who  collects  or  diverts  such 
waters  in  order  to  waste  it;  collection  or  diversion  of  such 
waters  can  rightfully  occur,  when  such  acts  injure  a  complain- 
ant, only  v/here  it  appears  that  such  acts  are  for  the  benefit  and 
improvement  of  defendant's  premises.  Stillwater  Water  Co. 
v.  Farmer,  89  Minn.  58,  93  N.  W.  907.  A  landowner  has  an 
unrestricted  and  absolute  right  to  draw  percolating  waters 
from  beneath  the  surface  of  his  land  for  the  purpose  of  devot- 
ing such  water  to  beneficial  purposes  connected  with  the  en- 
joyment of  his  land  for  agricultural,  trade,  mining,  improve- 
ment and  the  like.  A  landowner  may  not  collect,  drain  or  di- 
vert waters  percolating  through  the  earth  merely  to  carry  them 
from  his  own  land  for  no  useful  purpose,  when  such  action  on 
his  part  has  the  effect  of  materially  injuring  or  destroying  the 
well  or  spring  of  another,  the  waters  of  which  are  devoted 
to  some  beneficial  use  connected  with  the  .land  where  found. 
Barclay  v.  Abraham  et.  al.,  121  Iowa  619,  96  N.  W.  1080. 


WILLS 

Power  of  executors  to  sell  and  convey  see  ante.  §§  215-218. 

Sec.  690.  Execution  of  wills — Olograph  wills — Nun- 
cupative wills — Statutes  as  to  wills. 

Certain  persons  gathered  together  in  a  small  room  where 
was  the  testatrix  and  a  relative,  for  the  purpose  of  attesting 
her  will.  The  relative,  who  took  thereunder,  wrote  the  will  in 
their  presence,  read  it  to  the  testatrix  who  was  propped  up  in 
bed  and  signed  it.  It  was  held  that  there  was  proper  execution 
although  the  testatrix  "did  not  proclaim  the  instrument  as  her 
last  will  and  testament  and  verbally  request  the  witnesses  to 
attest  it."  ♦  *  *  The  whole  conduct,  however,  was  a 
sufficient  request." 

The  mere  fact  that  the  testatrix  "was  weak  and  in  feeble 
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health,  and  her  mind  not  as  strong  and  vigorous  as  when  in 
perfect  condition  *  *  *  furnishes  no  test  as  to  capacity 
to  execute  the  instrument."  The  court  held  that  there  was  no 
evidence  sufficient  to  show  incapacity,  conspiracy  by  legatees 
or  undue  influence.  Hughes  v.  Rader,  183  Mo.  630,  82  S. 
W.  32. 

Witness.  It  was  held  that  a  husband  of  a  legatee  under 
a  will  may  testify  as  a  subscribing  witness  and  is  not  disquali- 
fied by  Kansas  Gen.  St.  1901,  4771.  Lanning  v.  Gay  (Kan. 
1904),  78  Pac.  810. 

Under  Section  4828,  Kentucky  Statute  1903,  which  pro- 
vides that  "no  will  shall  be  valid  unless  *  *  *  in  writ- 
ing with  the  name  of  the  testator  subscribed  thereto"  and  Sec- 
tion 968  Kentucky  Statute  1903,  which  provides  that  "when 
the  law  requires  any  writing  to  be  signed,  it  shall  not  be 
deemed  to  be  signed  unless  the  signature  be  subscribed  at  the 
end  or  close  of  such  writing,"  it  was- held  that  a  will  signed 
by  the  testator  at  the  end  of  the  fourth  article  after  which  came 
a  further  clause  appointing  executors  and  then  a  codicil  was 
valid  as  to  the  provisions  preceding  her  signature  and  the  later 
clauses  not  being  essential  to  the  validity  of  the  will  do  not 
invalidate  the  whole  instrument.  Ward  v.  Putnam  (Ky. 
1905),  85  S.  W.  180. 

Olograph  zvilL  California  Civil  Code,  1277  and  1326, 
with  regard  to  olograph  wills  and  the  construction  of  wills 
in  general  construed.  In  re  Fay's  Estate,  145  Cal.  82,  78  Pac. 
340.  Where  a  married  woman  who  "was  sick  with  consump- 
tion, and  went  to  San  Antonio,  Tex.,  for  her  health  *  *  * 
wrote  the  following  letter  to  M.  E.  D.,  who  was  in  Yazoo 
City,  Miss.,  her  home:  "This  leaves  me  in  bed  with  high 
fever.  I  do  not  know  whether  I  shall  live  to  see  morning.  I 
came  to  Texas  for  my  health  and  did  very  well  until  lately. 
I  was  taken  with  fever  from  which  I  may  never  recover. 
You  have  from  childhood  always  shown  yourself  a  friend, 
now,  I  am  sick  I  have  one  more  favor  to  ask, — in  case  I  die 
see  that  old  Buffington  has  nothing  of  mine,  not  even  a  lock 
of  my  hair.  Eliza  has  did  what  she  could  for  me  and  I  want 
her  to  have  our  home  in  Yazoo  City.  Buffington  has  not  given 
me  a  copper.  I  could  say  more  but  I  am  too  sick.  Answer  at 
once.  Truly  yours,  Mamie  Buffington."  It  was  held  that  the 
letter  constitutes  a  good  holograph  will.  "The  request  *to 
answer  at  once'  perhaps  indicated  only  the  desire  to  know 
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whether  the  letter  reached  its  destination.  There  is  no  pre- 
sumption that  it  was  designed  to  alter  its  nature."  Buffington 
vs.  Thomas,  84  Mississippi  157,  36  Southern  1039.  Where  a 
will  was  written  entirely  in  the  handwriting  of  the  testator 
except  the  caption  "my  will,"  it  was  held  to  be  a  valid  holo- 
graphic will.  Baker  vs.  Brown,  83  Mississippi  793,  36  South- 
em  539. 

Nuncupative,  will.  For  a  discussion  of  the  essentials  of 
a  valid  nuncupative  will,  under  §  4993,  Cobbey's  Ann.  Neb. 
St.  1903,  see  Godfrey  v.  Smith,  (Neb.  1905),  103  N.  W.  Rep. 

450- 

Statutes.  The  law  of  wills  and  the  probate  thereof  is 
codified  by  Col.  Laws  of  1903,  Ch.  181,  Sec.  11-39.  Ky.  St. 
1903,  §  4843,  construed  as  applying  to  bequest  failing  for  non- 
fulfillment of  condition.  Schroeder  et.  al.  v.  Bohlsen  et.  al., 
(Ky.  1905),  84  aw.  535. 

.Sec.  691.    Revocation  of  wills. 

To  revoke  a  will,  act  and  intention  must  concur.  Mc- 
Intyre  v.  Mclntyre  (Ga.  1904),  47  S.  E.  501.  Methods  by 
which  wills  may  be  revoked  are  prescribed  by  Col.  Laws  of 
1903,  Ch.  181,  Sec.  14-15.  Kentucky  Statutes,  §§  4828,  4833, 
as  to  formal  requisites  and  revocation  of  wills  construed. 
Thurston's  Admr.  v.  Prather  (Ky.  1903),  yy  S.  W.  Rep.  354. 

The  cancellation  or  obliteration  of  a  will  in  a  material 
part  grounds  a  presumption  of  revocation,  throwing  the  onus 
of  proving  the  contrary  on  the  propounder,  and  this  principle 
is  applied  when  the  cancellations  are  made  by  pencil  through 
devises  of  property,  the  signature,  etc.,  the  doctrine 
of  English  cases  as  to  the  deliberative  character  of  pencil  can- 
cellations not  prevailing  in  the  United  States.  Mclntyre  v.  Mc- 
lntyre (Ga.  1904),  47  S.  E.  501. 

Dependent  relative  revocation.  The  doctrine  of  "depend- 
ent relative  revocation"  as  to  cancelled  or  obliterated  wills 
applies  when  it  is  clear  that  the  cancellation  and  the  making  of 
the  new  will  were  part  of  one  scheme,  the  latter  being  depend- 
ent on  the  former;  but  if  the  will  be  once  revoked  by  unmis- 
takable act,  e.  g.  total  destruction  by  burning,  testator's  inten- 
tion to  make  a  new  one  counts  for  nothing  and  cannot  revive 
it    Mclntyre  v.  Mclntyre  (Ga.  1904),  47  S.  E.  501. 

Revocation  by  operation  of  law.  la.,  §  3276,  construed 
and  applied — revocation  of  will  by  subsequent  will  or  by  the 
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subsequent  birth  of  children  to  the  testator.  Fry  v.  Fry  (la. 
1904),  loi  N.  W.  Rep.  144.  It  was  held  in  New  Mexico  that 
the  marriage  of  a  testator,  whether  or  not  followed  by  the 
birth  of  a  child,  revokes  a  will.  Teoffer  v.  Koenfer,  (New 
Mexico  1904),  78  Pac.  53.  The  issue  of  whether  a  will  has 
been  revoked  by  the  subsequent  birth  of  a  child  is  concluded 
by  a  probate  judgment  admitting  the  will  to  record  as  having 
been  proved  in  solemn  form  (or  by  probate  in  common  form 
after  the  seven  years*  period  fixed  by  Civ.  Code,  §  3283,  for 
demanding  proof  in  solemn  form),  since  the  issue  is  one 
proper  to  be  raised  during  probate  proceedings.  Sutton  et. 
al.  V.  Hancock,  118  Ga.  436,  45  S.  E.  504.  Under  Gen.  Laws 
(R.  I.)  1896,  c.  203,  §  18,  providing  that  no  will  shall  be  re- 
voked by  any  presumption  of  intention  on  the  ground  of  an 
alteration  in  circumstances,  a  testator  does  not  accomplish  the 
revocation  of  a  trust  in  his  will  in  favor  of  his  children  by 
making  a  division  of  his  property  among  them  before  his  death 
to  avoid  a  legacy  tax.  Rhode  Island  Hospital  Trust  Co.  v. 
Keith,  26  R.  I.  42,  57  Atl.  Rep.  1060.  Will  construed  and  held 
that  there  was  a  sufficient  provision  for  a  daughter  born  after 
the  date  of  will  so  that  it  was  not  revoked  by  statute  requir- 
ing such  provision.  Pa.  Act  April  8,  1833,  §  15  (P.  L.  251), 
relating  to  the  revocation  of  wills  by  the  subsequent  birth  of  a 
child,  and  providing  for  provision  for  such  child  does  not  re- 
quire adequacy  of  provision.  In  re  Newlin's  Estate,  209  Pa. 
456,  58  Atl.  846.  Under  S.  D.  Rev.  Civ.  Code,  §  1023,  subd- 
2,  providing  that  if  a  man,  after  making  a  will,  marries  and 
the  wife  survives  him,  the  will  is  revoked,  except  in  certain 
specific  cases,  it  is  held  that,  if  the  will  of  a  married  man  is 
•  revoked  by  virtue  of  the  statute,  it  is  revoked  in  toto  and  not 
simply  as  to  that  part  of  the  statute  which  the  wife  would  have 
taken  if  the  husband  had  died  intestate.  In  re  Larsen's  Estate 
(S.  D.  1904),  100  N.  W.  Rep.  739.  Section  6  of  Chapter  yj 
of  West  Virginia  Code  of  1899,  witli  regard  to  revocation  of 
wills  construed  and  it  was  held  that  although  a  will  made  by 
a  widower  on  its  face  appears  to  have  been  made  in  contempla- 
tion of  marriage  and  contained  a  clause  providing  for  a  wife, 
it  was  by  the  force  of  the  statue  revoked  by  marriage.  Where, 
however,  there  was  a  codicil  made  after  a  second  marriage, 
which  read  as  follows :  "I  *  *  *  do  make  this  a  codicil 
to  my  will  made  on  the  6th  day  of  August,  1895,  (the  will  in 
question)  I  do  nominate  and  appoint  J as  one  of  the  ex- 
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ccutors  of  my  will  and  do  hereby  revoke  the  appointment  of 
W to  said  will,"  it  was  held  that  in  accordance  with  sec- 
tion 8  of  the  above  chapter  the  will  was  revived,  the  language 
used  in  the  codicil  clearly  showing  an  intent  to  revive  the  will. 
Francis  v.  Marsh,  54  W.  Va.  545,  46  S.  E.  573. 

Evidence.  Upon  the  question  of  revocation  of  a  will, 
declarations  accompanying  an  act  of  completed  or  attempted 
revocation  may  be  given  in  evidence,  but  not  declarations  un- 
accompanied by  any  such  act,  to  the  effect  that  the  will  was  no 
longer  the  will  of  the  declarant,  having  been  stolen  or  lost. 
Kinsey  et  al.  v.  Allison  (Ga.  1904),  47  S.  E.  899. 

Sec.  692.    Agreements  to  devise  realty. 

An  oral  contract  between  A.  and  B.,  by  which  A.  agreed 
for  a  consideration,  received  by  A.  during  his  life,  to  devise 
realty  to  B.,  is  enforcible  in  equity  by  B.  against  the  heirs,  de- 
visees and  personal  representatives  of  A,,  after  the  latter's 
death,  the  part  performance  taking  the  case  out  of  the  statute 
of  frauds.  Spencer  et.  al.  v.  Spencer  et.  al.,  25  R.  I.  239,  55 
Atl.  637.  An  individual  oral  agreement  to  devise  both  real 
and  personal  property  is  void  not  only  as  to  the  realty  but  also 
as  to  the  personalty.  Dixon  v.  Sheridan  (Wis.  1905),  103 
N.  W.  Rep.  239.  Where  land  was  devised  to  a  son  on  condi- 
tion that  he  support  his  parents  for  life  and  he  leased  the  land 
to  his  father,  working  as  hired  man  himself,  his  father  mean- 
while supporting  himself  without  objection  the  son  was  re- 
leased during  the  continuance  of  the  arrangement,  from  the 
obligation  imposed  by  the  will.  Hoyt  v.  Hoyt,  77  Vt.  244,  59 
Atl.  845. 

Sec.  693.    Parties  to  will  contest. 

Alabama  Code,  4298,  with  regard  to  the  right  to  contest 
'a  will  in  chancery  construed.  Breeding  v.  Grantland,  135  Ala. 
497  33.  So.  544. 

The  son-in-law  of  testatrix,  who  is  also  the  father  of  her 
granddaughter,  since  he  cannot  be  her  heir  or  distributee,  has 
no  standing  in  court  to  resist  the  probate  of  the  will.  Ligon 
V.  Hawkes,  no  Tenn,  514,  75  S.  W.  Rep.  1072.  Where  a  will 
devised  to  trustees  for  the  benefit  of  the  testator's  children 
for  life  with  power  of  appointment  to  each  child  "in  favor  of 
any  of  his  or  her  issue,"  it  was  held  that  in  a  proceeding 
where  the  issue  involved  was  the  validity  of  the  will  all  the 
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testator's  grandchildren  are  necessary  parties  to  the  suit.  Gad- 
dess  V.  Norris'  Exrs.,  102  Vir.  625,  46  S.  E.  905.  It  was  held 
that  upon  "an  appeal  from  an  order  refusing  to  admit  to  pro- 
bate an  instrument  purporting  to  be  the  olographic  will  of  de- 
ceased" *  *  *  ^e  "beneficiaries  under  a  trust  created 
by  the  will  *  *  *  are  parties  aggrieved,  and  entitled  to 
appeal  *  *  *  and  the  court  will  not  here  determine  the 
validity  of  the  trust  clause."  In  re  Fay's  Estate,  145  Cal.  82, 
78  Pac.  340. 

Estoppel,  It  was  held  that  if  "a  beneficiary"  under  a 
will  "has  accepted  the  terms  of  the  will,  she  would  be  estopped 
from  disputing  the  provisions  of  the  will."  Gooding  v.  Wat- 
kins  (Indian  Territory  1904),  82  S.  W.  913.  It  was  held  that 
heirs  are  not  estopped  from  contesting  a  will  because  they 
were  parties  to  the  probate  proceedings.  Gueydan  v.  Mon- 
tague, 109  La.  38,  33  So.  61.  When  a  widow  took  under  the 
provision  of  her  husband's  will,  which  contained  a  large  be- 
quest for  a  charitable  purpose,  and  qualified  as  executrix,  it 
was  held  that  her  heirs  and  distributees  cannot  "bring  in  ques- 
tion the  provisions  of  the  will  *  *  *  as  his  next  of  kin, 
because  they  do  not  occupy  such  relation;  nor  can  they  make 
such  question  as  the  next  of  kin  of  (the  widow),  because  the 
property  never  vested  in  her,  except  as  the  will  provides,  but 
was  excluded  by  her  renunciation  and  refusal  to  take,  and  the 
complainants  are  bound  by  such  renunciation  and  refusal,  as 
her  representatives."  Bowers  v.  McGavock,  114  Tenn.  438, 
85  S.  W.  893. 

Determination  of  next  of  kin.  Although  Kirby's  Akansas 
Digest,  Section  8041,  provides  that  on  a  probate  of  a  will  the 
sole  question  is  "which  or  l^ow  much  of  any  testamentary 
paper  produced  is  or  is  not  the  last  will  of  the  testator"  still 
as  "only  persons  interested  in  the  estate  can  be  heard  to  con- 
test a  proposed  will"  in  case  the  question  of  legitimacy  comes 
up  it  must  be  determined  by  the  Probate  Court.  Flowers  v. 
Flowers  (Aak.  1905),  85  S.  W.  243.  Where  the  testator  de- 
vised a  tract  called  "China  Grove"  to  his  wife  for  life  re- 
mainder to  his  children,  giving  the  executrix,  his  wife,  power 
to  sell  the  land,  if  necessary  to  pay  debts,  and  devised  the  re- 
mainder of  his  real  estate  to  his  wife  in  fee,  and  the  personalty 
being  insufficient  to  pay  creditors  by  order  of  court,  the  wife 
had  her  dower  and  homestead  set  off  in  a  portion  of  the  land 
and  the  rest  was  sold  to  pay  debts,  it  was  held  that  as  the 
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widow  had  elected  not  to  take  under  the  will,  she  had  no  in- 
terest in  the  land  sold  and  as  the  children  of  the  testator  were 
n^t  parties  to  the  judgment  under  which  the  decree  was  given, 
they  were  not  affected  thereby.  The  child  was,  therefore, 
allowed  to  recover  the  land  from  the  purchaser  at  the  sale. 
Rice  V.  Bamberg  (S.  C.  1904),  46  S.  E,  1009. 

Sec.  694.  Construction  of  wills — Presumptions-^ 
Words  describing  land  and  devisees — ^What  interest  passes 
— Words  covering  real  estate. 

Presumption  of  intention  to  avoid  intestacy.  Contra- 
dictory clauses  will  be  construed  so  as  to  avoid  intestacy  where 
possible ;' and  where  a  whole  subject  is  covered  by  clear  and 
careful  provisions  such  will  be  modified  by  subsiduary  contra- 
dictory provisions  in  as  restricted  a  way  as  consistent  with 
the  language  used.  In  re  Phillips'  Estate,  205  Pa.  504,  511, 
55  Atl.  210.  Where  a  will  contains  no  residuary  clause,  an  in- 
tention to  pass  the  whole  estate  must  be  expressed  in  some 
form,  in  order  to  prevent  an  intestacy  as  to  that  part  of  the 
estate  not  expressly  disposed  of;  the  presumption  against  in- 
testacy will  not  prevail  if  the  language  of  the  will,  fairly  con- 
strued, is  insufficient  to  carry  the  whole  estate.  Gallagher 
V.  McKeague  (Wis.  1905),  103  N.  W.  Rep..  233. 

Description  of  land.  Where  in  a  devise  of  land  a  testator 
describes  a  parcel  to  which  he  has  no  title,  the  devisee  is  not 
entitled'  to  have  the  boundaries  changed  so  as  to  make  the  de- 
scription fit  a  parcel  of  land  belonging  to  the  testator  not  dis- 
posed of  by  him.  In  re  Lynches  Estate,  142  Cal.  373,  75  P. 
1087.  A  will  devising  "'the  home  farm  on  which  I  now  re- 
side, known  as  the  D.  farm"  to  my  brother  E.  and  "also  all 
the  stock  that  I  may  own  at  my  decease"  speaks  not  as  of  the 
time  of  the  death  of  the  testator  but  as  of  the 
time  of  the  execution  so  that  after  acquired  property 
adjoining  the  home  farm  does  not  pass  thereunder. 
Pepper's  Ex*r.  v.  Pepper's'  Adm'r.,  115  Ky.  520,  74 
S.  W.  253.  A  devise  of  real  estate  by  a  description  partly 
false  may  be  effective  if  that  part  of  the  description  which  re- 
mains after  rejecting  the  false  reasonably  corresponds  with 
real  estate  indicated  by  extrinsic  evidence  as  that  intended  by 
the  testator.  Pate  v.  Rushong,  161  Ind.  533,  69  N.  E.  Rep. 
291,  containing  an  exhaustive  examination  of  cases.  Where 
a  testator  devises  by  two  items  land  describing  them  alike  but 
having  other  words  added  which  show  clearly  that  he  in- 
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tended  different  lots  and  what  lot  was  intended  in  each  item, 
the  specific  description  will  be  struck  out  and  the  will  en- 
forced. Tobin  V.  Tobin,  163  Ind.  240,  69  N*  E.  Rep.  440. 
Where  lands  devised  are  described  by  certain  boundaries 
which  arc  ascertainable  the  court  will  construe  the  devise 
so  as  to  apply  to  a  particular  parcel  coming  within  such 
boundaries,  although  the  testator  incorrectly  designated  it  by 
number^  it  appearing  from  extrinsic  evidence  that  testator 
owned  no  lot  of  the  number  designated.  Hanley  v.  Kraftczyk, 
1 19  Wis.  352,  96  N.  W.  820.  Where  there  is  a  misdescription 
of  property  intended  to  be  devised,  and  where  it  appears  clearly 
that  certain  land  owned  by  the  testator  was  that  intended  by 
him,  the  court  will  carry  out  and  effectuate  the  manifest  inten- 
tion. Wheaton  v.  Pope,  91  Minn.  299,  97  N.  W.  Rep.  106. 
A  devise  of  "my  three  (3)  unimproved  lots  lying  next  to  the 
comer  of  C.  &  M.  streets  in  the  city  of  Shreveport"  with  a 
document  reading  "I  do  will  *  *  *  three  lots  owned  by 
me,  with  all  the  improvements  thereon.  These  same  lots  are 
located  on  the  corner  of  C.  &  M.  streets  in  the  city  of  Shreve- 
port,"  will  carry  the  two  lots  at  the  corner  owned  by  the  testa- 
trix but  not  a  third  one,  improved  and  used  as  a  homestead, 
in  the  middle  of  the  block,  especially  as  testatrix  would  refer 
to  the  two  lots  as  the  ones  devised  and  the  other  as  the  home 
place.  Miller  v.  Hirsch,  34  So.  435,  no  La.  259.  A  clause 
in  a  will  devising  land  described  by  metes  and  bounds  con- 
strued.   Thompson  v.  Thompson  (Ky.  1905),  87  S.  W.  790. 

A  devise  of  "my  farm"  is  held  to  include  not  only  the  home- 
stead but  also  three  outlying  lots'  of  orchard,  meadow,  and 
woodland  by  Scoville  v.  Mason,  76  Conn.  459,  57  Atl.  Rep.  114. 
Where  a  will  devised  to  A.  "all  that  tract  of  land  south  of  a 
certain  line,"  giving  metes  and  bounds,  "containing  by  estima- 
tion 200  acres/'  and  disposed  of  the  rest  of  testator's  realty  to 
others,  using  similar  description;  held  that  a  subsequent  pur- 
chase of  66  acres,  south  of  the  same  line  will  pass  under  the 
devise  to  A.  on  the  grounds  of  presumption  against  intestacy 
as  to  part,  and  that  no  alteration  in  the  general  language  of 
the  devise  had  been  made  by  codicil ;  and  that  the  references 
to  "all  that  tract"  and  the  designation  of  the  number  of  acres 
ceated  no  contrary  presumption.  Brown  et.  al.  v.  Hamilton 
et.  al.,  (N.  C,  190.5),  47  S.  E.  128. 

Words  describing  devisees.  Unless  the  testator's  inten- 
tion to  the  contrary  appears,  the  word  "children"  in  a  will 
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should  be  construed  as  issu^  in  the  first  degree  only,  not  ex- 
tended to  include  remote  lineal  descendants.  Brett  et.  al.  v. 
Donaghe's  Guardian,  loi  Va.  786,  45  S.  E.  324.  Where  a 
will  devised  in  one  clause  certain  land  to  "V"  during  her  life- 
time *  *  *  ;  and  at  her  death  to  be  sold  and  divided 
equally  among  all  of  my  children"  and  in  another  clause  re- 
quested the  executors  to  sell  certain  other  land  "and  divide 
the  money  among  all  my  heirs,"  it  was  held  that  the  words 
"children"  and  "heirs"  were  used  by  the  testator  in  their 
strict  sense  and  therefore  under  the  first  clause  her  grandchil- 
dren could  not  take,  although  they  could  under  the  second 
clause.    Lee  v.  Baird,  132  N.  C.  755,  44  S.  E.  605. 

The  word  "family"  in  a  will,  though  it  may  be  construed 
broadly  enough  to  include  a  whole  household  of  a  common 
descent,  and  the  husbands  and  wives  of  the  various  members, 
cannot  embrace  an  infant  child  of  one  of  the  members,  bom 
after  the  latter's  removal  to  another  part  of  the  country,  where 
the  child  has  always  resided.  Brett  et.  al  v.  Donaghe's 
Guardian,  loi  Va.  786,  45  S.  E.  324. 

Where  a  clause  in  a  will  was  as  follows :  "All  the  residue 
*    *     *     I  give  to  my  executors  in  trust  for  the  sole  and 

separate  use  of  my  daughter,  D ,  to  have  and  to  hold  for 

her  benefit  during  her  *  *  *  life,  free  fom  the  control 
of  her  said  husband,  and  at  her  death  to  be  equally  divided 
among  her  children,  should  any  survive  her  *  *  *  if  she 
should  die  without  issue,  or  if  her  surviving  child  or  .children 
should  die  before  coming  of  age,  then  the  property  bequeathed 
for  the  benefit  of  my  daughter  is  to  be  divided  among  my  heirs 
at  law,  according  to  the  laws  of  the  State  of  Virginia,"  it  was 
held  that  the  clause  created  "a  life  estate  in  D ,  a  con- 
tingent fee  in  her  child  or  children,  and  ujion  a  failure  of  these 
intervening  estates,  the  ultimate  remainder,  which  is  up  to 
that  time  contingent,  will  vest  in  those  who  were  the  heirs  at 
law  of  the  testator  at  his  death.  *  *  The  word  "heirs" 
will  be  construed  distributively,  according  to  the  nature  of  the 
two  kinds  of  property;  right* heirs  taking  the  realty,  and  dis- 
tributees taking  the  personalty."  Allison  v.  Allison's  Ex's., 
loi  Va.  537,  44  S.  E.  904.  Cardwell,  J.,  dissented  on  the 
ground  that  the  remainder  to  the  heirs  was  vested.  In  a  will 
devising  all  the  testator's  property  to  his  wife  for  life  and 
then  to  his  eldest  daughter  for  life,  and  providing  that  such 
portion  of  the  estate  as  may  remain  after  the  death  of  the 
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daughter  shall  be  equally  divided  between  the  testator's  "law- 
ful heirs,"  the  term  "lawful  heirs"  is  to  be  construed  as  mean- 
ing those  persons  who,  at  the  testator's  death,  were  by  law 
entitled  to  inherit  his  intestate  real  estate.  In  re  Comley's 
Will,  1 20  Wis.  263,  97  N.  W.  Rep.  931. 

Where  testator  devised  land  to  S.  A.  and  her  bodily  heirs, 
remainder  to  her  grandchildren ;  held,  that  the  words  "bodily 
heirs"  should  be  construed  as  meaning  "children";  and  that 
where  no  grandchildren  were  living  at  testator's  death,  the  fee 
passed  to  the  heirs  at  law,  who  would  have  held  to  the  use  of 
the  grandchildren  had  any  subsequently  been  born,  so  that  the 
title  would  then  have  vested  in  such  grandchildren  as  a  class 
which  would  have  opened  to  admit  others  answering  the  de- 
scription.   Holton  V.  Jones,  133  N.  C.  399,  45  S.  E.  765. 

A  will  provided  that  certain  real  estate  should  be  held  by 
trustees  and  the  income  paid  to  testator's  children,  the 
trust  to  continue  as  long  as  any  of  them  should  live;  if 
any  of  them  should  die  leaving  '*lazvful  issue;"  the 
child  or  children  so  surviving  to  take  the  share  of 
the  income  which  the  father  or  mother  would  have 
taken;  at  the  termination  of  the  trust,  the  real  estate 
to  be  held  in  fee  simple  by  the  surviving  lawful  issue 
of  testator's  children,  share  and  share  alike.  Held,  that  the 
expression  "lawful  issue"  was  to  be  construed  as  meaning 
"lawful  children."  Brisbin  v.  Huntington  (la.  1905),  103  N. 
W.  Rep.  144.  The  court  say:  "The  term  'issue'  is  some- 
what ambiguous ;  its  true  meaning  depending  upon  the  inten- 
tion of  the  testator,  to  be  ascertained  from  the  language  of  the 
will,  in  connection  with  such  extrinsic  circumstances,  if  any, 
as  may  properly  be  considered.  It  may  describe  a  class  of 
persons  who  are  to  take  as  tenants  in  common,  or  who  are  to 
take  at  a  definite  or  fixed  time,  or  it  may  denote  an  indefinite 
succession  of  lineal  descendants,  who  are  to  take  by  inherit- 
ance. Mendenhall  v.  Mower,  16  S.  C.^303.  The  word,  when 
standing  alone,  was  formerly  held  to  have  prima  facie  the 
same  meaning  as  'heirs  of  the  body,'  'lineal  descendants  in- 
definitely,' and  was  construed  as  a  word  of  limitation,  and 
probably  the  weight  of  authority  is  still  that  way.  Chancellor 
Kent  says :  'It  may  may  be  used  either  as  a  word  of  purchase 
or  limitation,  but  it  is  generally  used  by  the  testator  as  synono- 
mous  with  'child'  or  "children.' "  4  Commentaries,  278,  And 
Judge  Redfield,  in  his  work  on  wills  (volume  2,  p.  363),  takes 
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the  same  view,  and  favors  breaking  away  from  the  English 
law,  ^redeeming  it  from  a  pervesion  under  which  it  has  long 
labored,  and  which  has  already  produced  indefinite  injustice.' 
This  appeal  does  not  seem  to  have  been  very  productive  in  the 
way  of  results,  though  in  England,  as  well  as  in  this  country, 
there  is  a  strong  tendency  against  the  broad  construction  ap- 
proved in  earlier  cases,  and  shght  indications  are  seized  upon 
as  manifesting  an  intention  on  the  part  of  the  testator  to  limit 
the  meaning  of  the  term.  See  Pearce  v.  Rickard,  i8  R.  I.  142, 
26  Atl.  Rep.  38 ;  19  L.  R.  A.  472 ;  49  Am.  St.  Rep.  755 ;  Wistar 
v.  Scott,  105  Pa.  200,  51  Am.  Rep.  197;  Jackson  v.  Jackson, 
153  Mass.  374,  26  N.  E.  Rep.  1112 ;  11  L.  R.  A.  305 ;  25  Am. 
St.  Rep.  643;  Soper  v.  Brown,  136  N.  Y.  244,  32  N.  E.  Rep. 
768;  32  Am.  St.  Rep.  73;  Thomas  v.  Levering,  73  Md.  451, 
21  Atl.  Rep.  367.  Thus,  in  Wistar  v.  Scott,  supra,  the  court 
said :  "The  word  'issue,'  in  a  will,  prima  facie  means  the  same 
as  'heirs  of  the  body,'  'lineal  descendants,  indefinitely,'  and 
is  to  be  construed  as  a  word  of  limitation ;  but  the  prima  facie 
construction  may,  if  there  is  anything  on  the  face  of  the  will  to 
show  that  the  word  was  intended  to  have  a  less  extended 
meaning,  be  applied  to  children  only,  or,  as  in  this 
case,  to  lineal  descendants  of  a  particular  class,  in  being  at  a 
'specified  time.'  To  the  same  effect,  see  Palmer  v.  Horn, 
84  N.  Y.  516.  And  so,  where  the  issue  is  to  take  the  share 
of  a  deceased  parent,  the  word  is  construed  to  mean  the  chil- 
dren of  such  parent.  Cochrane  v.  Schnell,  140  N.  Y.  516,  35 
N.  E.  Rep.  971,  978;  Madison  v.  Larmon,  170  111.  65,  48  N. 
E.  Rep.  924,  62  Am.  St.  Rep.  411 ;  King  v.  Savage,  121  Mass. 
303,  306;  Parkhurst  v.  Haromer,  142  Pa.  432,  21  Atl.  Rep. 
826,  24  St.  Rep.  507;  Fairfield  v.  Bushnell,  32  Beav.  158. 
And  a  gift  to  a  certain  person  for  life,  and  on  her  death  to 
her  lawful  issue,  will  be  construed  to  mean  her  children.  Pal- 
mer V.  Dunham,  125  N.  Y.  68,  25  N.  E.  Rep.  108 1 ;  Shalters 
V.  Ladd,  141  Pa.  249,  21  Atl.  Rep.  397.  Turning  now  to  the 
different  clauses  of  the  will,  it  will  be  found  that  the  deceased 
testator  employed  the  word  in  a  limited  sense,  as  synonoymous 
with  'children.'  Thus,  in  the  first  of  the  paragraphs  quoted, 
by  'lawful  issue  of  any  one  who  may  die'  is  later  referred  to, 
in  that  'the  child  or  children  so  surviving  shall  take  the  share 
of  the  income  which  the  father  or  mother  would  have  taken.' 
In  the  second  paragraph  quoted  this  meaning  is  emphasized, 
for  express  provision  is  made :    'If  any  one  child  or  any  chil- 


§  694  WILLS  9d8 

dren  of  my  said  children  shall  have' died  before  tlie  terminatioa 
of  the  trust  the  share  which  would  gone  to  any  of  them  is 
cast  upon  their  children  or  remote  descendants  lawfully  begot- 
ten/ It  is  manifest  that  the  word  'issue'  was  used  in  the  por- 
tions of  the  will  quoted  as  synonymous  with  children.' " 

At  common  law,  the  words  "issue,"  "child"  or  "children" 
in  wills  and  statutes  are  construed  as  meaning  such  as  are 
legitimate  and  the  rule  is  not  altered  by  la.  Code.  §  3385, 
which  provides  that  illegitimate  children,  if  recognized  by 
their  father  as  his  children,  shall  inherit  from  him,  as  this  is  a 
statute  of  descent  and  does  not  undertake  to  re^nder  legitimate 
children  thus  recognized.  Bisbrin  v.  Huntington  (la.  1905), 
103  N.  W.  Rep.  144.  See  the  opinion  for  an  exhaustive  ex- 
amination of  the  authorities. 

"Legitimate  then  living  heirs"  was  held  tp  be  used  in 
its  literal  sense  and  meaning  and  to  include  aUl  the  heirs  of 
the  testator,  in  Pepper's  Ex'r.  v.  Pepper's  Adm'r.,  115  Ky. 
520,  74  S.  W.  253. 

What  interest  passes.  Words  of  inheritance  are  not 
necessary  to  a  devise  to  pass  a  fee  simple.  Gruenewald  v. 
New,  215  111.  132,  74  N.  E.  Rep.  loi ;  King  v.  King,  215  111. 
100,  74  N.  E,  Rep.  88.  A  will  devising  prpp^rty  to  a  son  to 
have  and  to  hold  during  his  natural  life,  and  providing  that 
at  his  death  the  same  shall  descend  to  his  lawful  heirs,  with 
a  further  provision  making  the  grandchildren  full  heirs  with 
the  son  as  to  the  undistributed  property,  will  be  construed  as 
giving  the  son  a  life  estate  only,  remainder  to  his  children, 
and  the  rule  in  Shelley's  case  will  not  apply,  since  the  lan- 
guage of  the  habendum  though  appropriate  in  a  devise  to 
which  the  rule  would  be  applicable  may  be  construed  with 
the  testator's  other  language  to  determine  the  testator's  inten- 
tion. Lacy  et.  al.  v.  Floyd  et.  ux.  (Tex.  1905),  84  S.  W.  857. 
(Tex.  Civ.  App.)  Where  a  farm  is  bequeathed  to  a  son  and 
after  certain  legacies  the  testator  provided  that  his  daughter's 
children  should  share  equally  with  his  son  it  was  held  that 
they  took  no  interest  in  the  farm.  Watson  v.  Smith,  210  Pa. 
190,  59  Atl.  988.  Where  a  man  deyised  to  A.  his  interest  in 
land  owned  jointly  with  another  and  left  all  the  remainder  of 
his  estate,  real  and  personal,  to  his  wife  and  later  acquired 
the  interest  of  his  co-tenant,  this  interest  went  into  the  re§idum 
and  not  to  A.  Mueller  v.  Buenger,  184  Mo.  458,  83  S.  W. 
458.    Where  a  testator  owning  15  acres  of  l^nd  on  a  road  de- 
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vised  five  acres  to  his  wife  for  life  and  the  residue  of  his  land 
on  the  road  to  his  spn,  tlie  son  takes  only,  the  remaining  ten 
acres  and  the  five  acres  at  the  death  of  the  wife  descend  to  the 
heirs  as  undevised.  Young  v.  Quimby,  98  Me.  167,  56  Atl. 
656. 

Under  a  devise  of  "one-half  of  the  remainder  of  my  land, 
including  the  house  whereon  I  now  live"  the  devisee  takes  a 
one-half  undivided  interest  with  the  right  when  partitioned 
to  have  his  share  allotted  so  as  to  include  the  house.  Bell  v. 
Couch,  132  N.  C.  346,  43  S.  E.  911. 

A  testator  devised  to  grandchildren  a  lot  of  laqd  with 
directions  to  hi^  executors  to  sell  or  lease  the  lot  and  deposit 
the  proceeds  in  the  bank  or  invest  them  until  the  children 
reached  the  age  of  18.  After  executing  the  will  he  leased 
this  lot  at  a  redeemable  ground  rent,  with  a  provision  for  pur- 
chase by  the  lessee.  He  then  made  a  codicil,  devising  the 
ground  rent  to  his  grandchildren.  Afterward  and  before  the 
testator's  death  the  ground  rent  was  redeemed,  and  the  pro- 
ceeds were  deposited  by  the  testator  and  a  check  drawn  by  him 
which  was  accompanied  by  a  letter  stating  that  the  proceeds 
were  to  be  paid  to  his  grandchildren  in  lieu  of  the  ground 
rent.  Held — The  circumstances  showed  that  the  testator's 
intention  was  that  the  proceeds  of  the  ground  rent  should 
pass  to  his  grandchildren.  Joynes  v,  Hamilton,  98  Md.  665, 
57  Atl.  Rep.  25. 

A.  granted  an  interest  in  coal  in  certain  land  to  a  com- 
pany with  the  right  to  build  a  road  on  which  to  remove  it  and 
for  which  $500  was  to  be  paid  when  it  was  used  and  a  vendor's 
lien  was  retained  upon  the  property  granted.  Later  A.  deeded 
the  land  in  trust  to  secure  a  debt  without  mention  of  the  grant 
or  any  limitation  and  thereafter  he  devised  three-fourths  of  the 
land  to  his  son  in  trust  for  his  three  grandchildren  without 
limitation  except  a  charge  to  pay  off  the  debt  and  the  other 
fourth  to  other  grandchildren ;  at  a  sale  under  the  deed  of  trust 
one  of  the  grandchildren  bought  in  the  land  and  acquired  the 
fourth  of  his  cousins  and  it  was  held  that  he  thereupon  be- 
came entitled  to  receive  the  $500  from  the  coal  company  when 
coal  began  to  be  removed  as  it  was  clearly  the  intent  of  the 
testator  that  the  benefit  of  the  lien  should  enure  to  his  de- 
visees especially  since  under  the  West  Virginia  law  (Code  c. 
71,  Sec,  8)  a  devise  without  any  words  of  limitation  must  be 
construed  to  pass  the  whole  estate  and  interest  which  the 
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testator  had  power  to  dispose  of  where  no  contrary  intent  ap- 
peared. Morrison  v.  Clarksbury  Coal  &  Coke  Co.,  i68,  52  W. 
Va.  331,  43  S.  E.  102. 

Words  covering  real  estate.  In  a  will  the  word  "bequeath" 
coupled  with  the  word  "give"  will  transfer  real  property  al- 
though the  word  "devise"  is  not  used.  Rickman  v.  Meier,  213 
111.  507,  72  N.  E.  Rep.  1 121.  A  devise  of  "all  of  this  world's 
goods"  includes  real  estate.  Torrey  v.  Torrey  (N.  J.  L.  1904), 
59  Atl.  450- 

Sec.  695.  Particular  wills  construed.  Under  a  will 
giving  "to  my  wife  all  my  real  estate  and  personal  property" 
which  in  a  subsequent  section  provides  "after  the  death  of  my 
wife,  I  then  will  and  direct  as  follows :  I  give  to  my  son  the 
following  real  estate"  describing  a  lot  as  in  section  29;  "to 
grandchildren  $450;  to  son  all  the  farming  utensils  that  may 
remain  on  the  farm  after  the  wife's  death,  and  all  the  house- 
hold goods,"  the  court  held,  I,  no  power  to  dispose  of  the  real 
estate  was  given  by  application  or  express  words  to  the 
widow;  2,  the  widow  took  a  life  estate  only;  3,  where  the 
testator  described  a  piece  of  land  correctly  except  that  he  de- 
scribed it  as  in  section  29  when  it  really  was  in  section  28,  the 
land  in  section  28  falling  within  the  testamenlarv  description 
in  every  other  particular  will  pass  under  the  device.  Pate 
V.  Bushong,  161  Ind.  533,  69  N.  E.  Rep.  291.  California 
Civil  Code,  1306  and  1308,  with  regard  to  the  rights  of  chil- 
dren of  the  testator  born  after  the  execution  of  the  will  con- 
strued and  when  a  married  woman  made  a  will,  leaving  every- 
thing to  her  husband  for  life  with  a  remainder  to  a  child  men- 
tioned by  name,  subject  to  an  annuity  to  the  testator's  mother, 
and  six  days  later  gave  birth  to  a  son  and  soon  after  died,  it 
was  held  that  the  son  took  a  one-third  interest  and  "there 
was  no  such  obvious  intention  in  relation  to  the  annuity  to  the 
mother  as  will  exempt  it  from  contribution  to  the  share  of  the 
post  testamentary  child."  In  re  Smith's  Estate,  145  Cal.  118, 
78  Pac.  369.  Where  a  will  provides  as  follows :  "I  wish  the 
remainder  of  my  property  *  *  *  to  be  kept  together  for 
the  support  of  my  wife  and  children  during  the  widowhood 
of  my  said  wife.  If  my  said  wife  *  *  *  shall  enter  into 
a  second  marriage,  then,  *  *  *  she  shall  be  entitled  (to) 
*  *  *  one-third  of  my  estate  *  *  *  for  her  sole 
use,  until  her  death,  then  to  return  to  my  estate  for  the  use 
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and  benefit  of  my  children" ;  it  was  held  that  at  the  death  of 
the  widow  after  remarriage  her  share  in  the  estate  went  back 
to  those  entitled  under  the  testator's  last  clause  and  the  as- 
signee of  a  bond  and  mortgage  assigned  by  the  widow  lost  all 
interest  therein  upon  her  death.  Ex.  Parte  Richardson  (S.  C. 
1903),  44  S.  E.  964  .  Under  a  devise  of  one-half  of  the  real 
estate  to  a  husband  for  life  for  his  support,  with  the  rights  of 
fee  simple  ownership  over  it  and  the  remainder  to  the  chil- 
dren, with  the  injunction  that  nothing  should  be  done  to  en- 
danger the  provision  for  husband's  support  for  life  and  di- 
recting him  to  determine  when  the  estate  should  be  partitioned 
among  the  children  and  to  give  them  deeds  of  partition  and 
appointing  him  executor  with  power  to  convey,  the  children's 
half  could  not  be  sold  for  his  support  nor  could  he  convey 
their  part  and  as  the  legal  title  to  their  part  did  not  vest  in 
him  the  statute  of  limitations  did  not  run  against  their  right 
to  recover  the  land  during  their  minority.  Weiss  v.  Good- 
line,  98  Tex.  274,  83  S.  W.  178. 

Sec.  696.    Estates  created  by  will. 

Fee  simple.  \Vill  construed  and  held  to  devise  land  in 
fee  to  wife,  a  limitation  for  a  life  applying  to  personalty  only. 
Hysmith  v.  Patton,  72  Ark.  296,  80  S.  W.  151.  A  devise  of 
testator's  real  estate  to  his  wife,  followed  by  a  clause  providing 
"I  request  that  at  the  death  of  my  wife,  that  my  estate  that  I  am 
not  seized  of,  be  equally  divided  between  my  children,"  passes 
a  fee  simple  to  the  wife  and  in  view  of  the  whole  will  is  not 
cut  down  to  a  life  estate.  Snodgrass  v.  Brandenburg  (Ind 
1904),  71  N.  E.  Rep.  137.  Under  a  devise  providing  that  the 
real  estate  be  rented  for  three  years  and  then  to  be  divided 
between  two  sons,  "if  both  or  either  should  die  before  the  ex- 
piration of  three  years  or  die  leaving  no  heirs,  then  their  por- 
tion or  portions  was  to  go  to  others,  the  sons  having  survived 
the  three  years  were  held  to  have  an  estate  in  fee  simple, 
Shropshire  v.  Gault  (Ky.  1904),  83  S.  W.  590.  Under  a 
statute  providing  that  devises  shall  be  construed  as  in  fee  sim- 
ple unless  it  plainly  appears  that  testator  intended  to  bestow 
an  estate  of  less  dignity,  a  devise  to  W.  and  in  the  event  of 
his  dying  without  heirs  of  his  own  body  then  to  other  persons, 
gives  W.  a  fee  defeasible  by  his  death  without  such  heirs,  not 
merely  a  life  estate;  hence  a  conveyance  by  him  during  his 
life  will,  on  his  subsequent  death  having  issue,  be  held  to  pass 
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a  valid  title ;  and  his  issue  would  have  taken  not  as  purchasers 
but  by  descent.  (Elaborate  review  of  authorities.  The  court 
would  reach  the  same  result  by  construing  the  devise  as  one 
to  W.  and  the  heirs  of  his  body,  since  such  an  estate  must  be 
deemed  a  fee  simple  under  N.  C.  Acts  1784,  c.  204;  Code  § 
1325.)  Whitfield  V.  Garris,  134  N.  C.  24,  45  S.  E.  904,  (re- 
hearing denied  of  case,  42  S.  E.  768.  An  estate  under  a  will 
for  life  remainder  to  "S.  and  her  heirs"  was  held  to  pass  a  fee 
simple  as  "heirs"  is  a  word  of  limitation  not  of  purchase  in 
absence  of  other  language  in  the  will  showing  that  "chil- 
dren" was  meant.  Underwood  v.  Magruder  (Ky,  1905), 
87  S.  W.  1077.  If  a  testator  devise  land  to  his  children  and 
grandchildren  and  prohibit  its  sale  during  the  life  of  the  de- 
visee and  then  by  codicil  devise  certain  other  land  to  his  son 
A.  B.,  that  son  take  a  fee  simple.  Dougherty  v.  Wellinger, 
207  Pa.  601,  57  Atl.  Rep.  33.  Where  a  testator  devised  all  his 
property  to  his  wife  and  at  her  death  to  his  son  in  fee  "pro- 
viding nevertheless  that  if  my  said  son  Charles  shall  depart 
this  life  without  leaving  issue  and  my  said  wife  being  also  de- 
ceased," then  to  certain  institutions,  it  was  held  tliat  the  son 
who  was  living  at  his  mother's  death  took  an  estate  in  fee 
simple,  the  provision  for  the  estate  going  to  institutions  being 
construed  to  mean  only  in  the  event  of  the  death  of  the  son  be- 
fore the  mother.  In  re  Sharpie's  Estate,  209  Pac.  409,  58 
Atl.  806.  Where  a  testator  devised  land  to  his  wife  for  life, 
remainder  to  his  children,  providing  that  tlie  children  were 
to  have  the  several  portions  laid  off  to  them  rent-free  during 
the  wife's  life,  and  providing  also  on  the  death  of  a  daughter 
without  issue,  for  a  reversion  to  the  sons  of  her  share;  held 
that  the  children  acquired  a  fee-simple  in  the  several  shares 
given  them  respectively,  the  widow  having  no  interest  therein, 
and  that  on  the  death  of  a  daughter  before  the  wife,  the  sons 
received  a  fee-simple  in  her  share.  Newton  et.  al.  v.  Odom, 
67  S.  C.  I,  45  S.  E.  105. 

Words  of  inheritance  are  not  necessary  to  pass  a  fee  in 
a  will.  A  devise  of  the  residue  of  testator's  real  estate  with 
"full"  power  to  do  with  the  remainder  *  *  *  as  she  may 
deem  most  proper  during  her  natural  life"  puts  a  fee  in  the 
devisee  and  a  codicil  making  a  bequest  of  money  providing 
there  should  be  so  much  left  at  the  decease  of  the  first  devisee, 
is  inoperative.  Bassett  v.  Nickerson,  184  Mass.  169,  68  N.  E. 
25.    Where  a  will  devised  land  to  testatrix's  nephews  "as  ten- 
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ants  in  common  of  the  absolute  fee"  and  by  a  codicil  provided 
that  if  either  ''shall  die  without  leaving  a  child  or  children 
surviving  him"  then  his  interest  shalj  pass  to  the  survivor,  or 
in  case  "both  of  them  shall  die"  without  children  "then  the 
devise  made  to  thera  *  *  *  shall  fall  back  into  the  es- 
tate," it  was  held  that  these  latter  clauses  refer  to  conditions 
as  they  were  at  the  testatrix's  death  and  as  both  were  .living 
at  that  time,  their  fee  was  not  cut  off  by  dying  later  without 
children  surviving.    Smith  v.  Smith,  139  Ala.  406,  36  So.  616. 

Base  fee.  A  will  providing  "I  wish  to  leave"  all  real 
estate  "to  my  wife"  and  then  in  another  paragraph  providing 
"my  wife  to  have  full  charge  of  my  estate  after  my  death 
without  any  restrictions  of  any  nature,  my  wife  never  to 
marry  again,  and  if  she  does,  my  estate  to  be  divided  equally 
between  my  brothers  and  my  wife,"  vests  in  the  wife  a  fee, 
not  merely  a  life  esate.  It  is  a  qualifiefid  or  base  fee  because 
of  the  restrictions.  Until  determined  by  her  remarriage  she 
has  the  same  rights  and  privileges  over  the  estate  as  if  It  were 
a  fee  simple  absolute,  except  that  the  determinable  quality 
of  the  estate  will  follow  any  conveyance  thereof  by  her.  Becker 
V.  Becker,  206  111.  53,  69  N.  E.  Rep,  495. 

Fee  with  repugnant  limitation.  A  will  devising  land  to 
testator's  daughter,  and,  "at  her  death,  if  she  has  no  heirs, 
then  said  estate  or  so  much  of  it  as  may  be  left  to  be  equally 
divided  amongst  my  [testator's]  heirs,"  vests  a  fee  in  the 
daughter,  and  the  limitation  over  is  void  for  repugnancy.  Tar- 
bell  V.  Smith  (la.  1904),  loi  N.  W.  Rep.  118.  Where  a  hus- 
band bequeathed  all  his  property  to  his  wife  so  that  she  might 
be  provided  for  for  life  upon  the  condition,  however,  that 
upon  her  death  she  should  distribute  any  remainder  among 
the  heirs  of  both,  the  wife  took  an  estate  in  fee  the  condition 
being  void  for  repugnancy.  Meyer  v.  Weiler,  121  Iowa  51, 
95  N.  W.  254.  Where  a  will  gives  the  testator's  brother  and 
sister  the  entire  property  for  their  support,  and  appoints  a 
trustee,  with  gift  over  "if  there  is  anything  left  after  their 
death,"  the  latter  provision  is  invalid  as  repugnant  and  un- 
certain, the  entire  equitable  estate  and  right  to  consume  the 
whole  being  in  the  beneficiaries  first  mentioned.  Brown's 
Guardian  v.  Strother's  Adm.  (Va.  1904),  47  S.  E.  236.  Where 
a  testator  gave  three  of  his  children  life  estates  in  several 
properties  and  later  provided  that  his  executors  should  at 
intervals  of  five  years  divide  one-third  of  his  property  among 
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his  children  in  fee  and  then  further  provided  that  to  those 
children  to  whom  he  had  granted  life  estates  the  executors 
should  only  pay  the  rent  and  income  of  the  respective  shares 
for  life,  the  fee  as  originally  devised  could  not  be  cut  down  to 
a  life  estate  by  a  subsequent  devise.  Fanning  v.  Main,  jj 
Conn.  94,  58  Atl.  472.  A  wife  takes  a  fee  under  a  will  in 
which  testator  gave  her  property  during  her  natural  life  "to 
do  and  dispose  of"  as  fully  as  testator  might  if  living,  and  gave 
her  the  right  to  give  good  waranty  deed,  but  provided  that  if 
any  of  the  property  should  be  left  at  her  decease  it  should  go 
to  their  heirs  in  equal  shares.  Dills  v.  La  Tour  (Mich.  1904), 
98  N.  W.  1005.  The  following  clause  was  held  to  give  wife 
a  fee,  other  directions  being  repugnant  and  void :  "I  give  and 
bequeath  to  my  wife  Louisa  Stratton,  all  of  my  real  estate 
and  personal  property  of  all  and  every  kind  that  I  may  be 
possessed  of  at  the  time  of  my  decease,  and  in  case  of  my 
wife,  Louisa  Stratton,  dying  without  issue  and  without  de- 
vising of  said  property  by  will,  then,  in  that  case,  the  said 
property  willed  to  her  by  me  shall  descend  to  Rachel  Aldinger, 
if  living;  if  not,  then  to  her  heirs,  forever."  Channell  v.  Al- 
dinger et.  al.,  121  Iowa  297,  96  N.  W.  781. 

Life  estate,  A  devise  of  land  to  A.  and  after  his  debts 
and  funeral  expenses  are  paid  then  over,  gives  the  grantee 
a  life  estate  only,  his  personal  disposition  being  at  most  a 
power  to  consume  the  estate  by  debts,  but  not  otherwise.  Car- 
son V.  Carson  et.  al.,  (Tenn.  1905),  88  S.  W.  175.  When  a 
clause  in  a  will  read  as  follows :  "I  also  give  to  my  wife  during 
her  life  140  acres  of  land  *  *  *  at  her  death  to  my  son 
and  his  children"  it  was  held  that  "children''  was  here  a  word 
of  purchase,  and  not  of  limitation,  and  that  therefore  the  wnfe 
took  a  life  estate  and  her  children  a  remainder  in  fee.  Smith 
V.  Smith  (Ky.  1905),  85  S.  W.  170.  A  devise  to  A.  "to  have 
and  enjoy  the  use  of  said  premises  during  his  natural  life 
then  revert  to  his  children  and  their  children  that  may  be  liv- 
ing" creates  a  life  estate  in  A.,  remainder  to  his  children  and 
grandchildren  who  were  in  esse  at  his  death.  Reynolds  v. 
Reynolds,  65  S.  C.  390,  43  S.  E.  878.  Under  the  following 
devise,  "I  loan  unto  my  son  my  entire  interest  in  the  tract  of 
land  to  be  his  during  his  natural  life  and  at  his  death  I  give 
said  land  to  his  heirs,  if  any,  to  be  theirs  in  fee  simple  forever ; 
and  if  he  die  without  heirs  said  land  to  revert  back  to  his 
next  of  kin,"  the  son  takes  a  life  estate  only.  May  v.  Lewis,  132 
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N.  C.  115,  43  S.  E.  550.  If  a  testator  devise  land  to  his  son  'M. 
and  his  children  with  a  proviso  that  he  pay  to  his  mother  $300 
in  a  year  after  the  testator's  decease  and  to  testator's  son  O/s 
child  when  it  becomes  of  age,  $200,  but  not,  if  that  child 
should  die  before  becoming  of  age — M.  takes  a  life  estate, 
with  remainder  to  his  children,  which  is  not  enlarged  by  the 
direction  for  the  payment  of  the  two  legacies.  Crawford  v. 
Forest  Oil  Co.,  208  Pa.  5,  57  Atl.  Rep.  47.  A  devise  in  trust 
for  testator's  two  children  naming *them  "to  be  divided  equally 
between  both  my  children,  share  and  share  alike,"  followed 
by  a  clause  providing  "should  either  of  my  above  named  chil- 
dren die  leaving  no  issue  surviving  them,  then  the  share  of 
such  deceased  child  shall  go  to  the  survivor  of  them,  and 
if  both  my  children  should  die  leaving  no  issue  surviving 
them  or  either  of  them,  then  I  direct  that  my  estate  shall  be 
divided  as  follows :"  passes  to  the  children  a  fee  or  a  life  es- 
tate depending  on  whether  the  words  "die  leaving  no  issue 
surviving  them,"  refer  to  the  death  of  said  children,  or  either 
of  them,  before  the  death  of  the  testator,  or  refer  to  their 
death  at  a  time  subsequent  to  the  death  of  the  testator.  If  the 
former  is  the  true  meaning  of  said  language,  the  gift  over  to 
the  other  beneficiaries  named  in  the  will  was  substitutionary 
merely,  depending  upon  the  contingency  of  the  death  of  the 
primary  devisees  in  the  lifetime  of  the  testator  and  designed 
to  prevent  a  lapse,  and;  both  of  said  children  having  survived 
the  testator,  the  contingency  upon  which  the  other  beneficiaries 
named  in  the  will  were  to  take  could  never  happen,  and  the 
equitable  fee  immediately  became  vested  in  said  children,  share 
and  share  alike,  upon  the  death  of  the  testator.  Kohtz  v. 
Eldred,  208  111.  60,  69  N.  E.  Rep.  900.  A  will  devising  prop- 
erty to  testator's  daughter  without  words  of  inheritance  would 
pass  a  fee  simple,  but  where  such  devise  is  followed  by  a 
clause  providing  that  in  case  of  the  death  of  the  daughter 
leaving  children,  then  the  property  to  go  to  the  children  when 
they  become  of  age,  the  fee  simple  is  cut  down  to  a  life  estate 
only.  King  v.  King,  215  111.  100,  74  J^J^.  E.  Rep.  88.  Under  a 
will  providing,  "I  give  and  bequeath  to  my  beloved  husband, 
all  the  residue  of  my  estate,  both  real  and  personal,  that  I  may 
die  possessed  (of),  to  use  the  same  as  to  him  may  seem  best, 
and  to  sell  all  the  real  estate  or  any  part  thereof  as  he  may  de- 
sire and  execute  valid  and  binding  conveyances  therefor," 
which  x>rovision  is  followed  by  a  provision  that  "If,  at  the  time 
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of  the  death  of  my  said  husband,  any  part  of  said  real  estate  or 
personal  estate  may  not  have  been  used  or  expended  by  him,  it 
is  my  wish  and  desire  that  such  remaining  real-  estate  ^hall  be 
equally  divided  between  my  own  legal  heirs  and  representa- 
tives, and  my  said  husband's  legal  representatives,  etc.,"  the 
testator's  husband  takes  a  life  estate  only.  Greunewald  v. 
Neu,  215  111.  132,  74  N.  E.  Rep.  loi.  Under  a  will  with  the 
following  provisions,  1  direct  that  my  wife  *  *  *  have 
full  power  to  bargain,  sell  and  convey  any  or  all  of  my  prop- 
erty, real  or  personal,  by  deed  or  otherwise  as  she  may  see  fit 
in  as  full  aiid  ample  manner  as  I  could  do  were  I  alive,  and 
after  her  death  and  not  until  then,  the  heir  if  living* is  to  have 
all  that  part  of  the  property  real  and  personal  that  may  be 
left  after  my  wife's  death  and  her  funeral  expenses  be  paid. 
But  if  my  wife  survive  the  heir,  she  is  to  dispose  of  the  whole 
estate  real  and  personal  as  she  sees  proper,"  the  estate  is 
disposed  of  as  follows : 

First:  To  the  widow,  an  estate  for  her  own  life  with 
power  to  sell  and  convey  the  reversion. 

Second :  To  the  heir,  an  estate  in  remainder  in  fee  in  case 
he  survive  the  widow. 

Third:  To  the  widow,  an  estate  in  remainder  in  fee  in 
the  event  of  the  death  of  the  heir  during  her  life.  Hammond 
V.  Croxton,  162  Ind.  353,  69  N.  E.  Rep.  250.  A  will  devising 
one-third  of  the  remainder  of  testator's  estate  to  his  wife  for 
life,  and  on  her  death  to  be  divided  among  their  children  and 
providing  that  the  wife  "be  entirely  free  in  administration  of 
the  same,  with  full  power  to  sell  and  dispose  of  the  same  or 
any  part  thereof,"  gives  the  testator's  widow  a  life  estate  and 
the  children  vested  remainders.  The  widow's  life  estate  was  not 
converted  into  a  fee  by  the  power  of  sale  given  her.  Weinstein 
V.  Weber,  178  N.  Y.  App.  94,  70  N.  E.  Rep.  115.  Where  a 
testator  who  has  agreed  to  give  his  wife  a  life  estate  in  his 
real  property  in  lieu  of  dower  and  after  referring  to  such 
agreement  devises  "all  rest,  residue  and  remainder  of  my  es- 
tate" to  my  children,  and  then  in  a  subsequent  clause  provides 
that  the  children  shall  not  take  in  fee  but  "for  life  only,  re- 
mainder to  their  lawful  children,"  the  testator's  children  take 
under  the  will  a  life  estate  only  and  do  not  take  a  fee  by  de- 
scent. Biggerstaff  v.  Van  Pelt,  207  111.  611,  69  N.  E.  Rep. 
804. 

Estate  pur  antre  vie.     N.  J.  Gen.  St.,  p.  3757,  providing 
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for  the  divisability  and  descent  of  estates  pur  antre  vie  con- 
strued.    Fohvell  V.  Folwell,  6$  N.  J.  Eq.  526,  56  Atl.  117. 

Estate  for  life  until  martiage.  Ulider  a  devise  "to  have 
and  to  hold  during  her  natural  life  or  widowhood  for  her  ex- 
clusive use  and  to  raise  my  children  by  her"  and  at  her  death 
or  the  end  of  her  widowhood  to  the  children  equally;  the 
widow  takes  an  estate  for  life  or  widowhood.  Clements  v. 
Reese  (Ky.  1903),  74  S.  W.  1047.  A  devise  of  real  estate  to 
a  person  with  authority  to  sell  the  same  at  public  or  private 
sale,  and  to  invest  and  reinvest  the  proceeds  and  appropriate 
to  her  own  use,  the  income  thereof  "so  long  as  she  shall  re- 
main unmarried,"  is  a  devise  of  an  estate  until  she  marries, 
not  a  devise  of  an  estate  in  fee.  Harlow  v.  Bailey  (Mass. 
i£K>5),  75  N.  E.  Rep.  259. 

Equitable  fee.  A  will  gave  real  estate  to  trustees  for  the 
benefit  of  the  testator's  sons,  whom  they  were  to  support  and 
educate.  Only  the  income  was  to  be  used,  and  no  son  was  to 
have  his  share  of  the  principal  until  the  trustees  were  satisfied 
of  his  ability  to  manage  it,  the  share  of  any  son  who  died  was 
to  pass  to  the  others,  and  if  all  died  the  shares  should  pass  to 
the  testator's  brothers.  Held — The  will  intended  an  equitable 
fee  simple  title  to  afterwards  ripen,  on  certain  conditions, 
into  a  full  legal  title.  Under  the  statute  (Rev.  St.  1845,  p. 
1085,  c.  185,  §  47)  no  words  of  inheritance  were  necessary. 
Simmons  v.  Cabanne,  177  Mo.  336,  76  S.  W.  Rep.  618. 

Residue.  If  a  bequest  is  made  of  the  "residue"  of  the 
testator's  estate,  the  residue  can  be  ascertained  only  by  de- 
ducting from  the  general  estate  all  debts,  legacies  and  other 
burdens,  and,  if  one  of  several  residuary  legatees  dies  before 
the  testator,  the  debts,  etc.,  cannot  be  charged  against  the 
lapsed  share,  but  the  shares  of  the  surviving  legatees  must 
be  ascertained  by  apportioning  the  general  estate  after  all 
debts,  including  the  widow's  paramount  claims,  if  any,  etc., 
have  been  deducted.  In  re  Bradley's  Will  (Wis,  1904),  loi 
N.  W.   Rep.  393.     The  opinion  cites  numerous  authorities. 

Fee  tail'  A  Pennsylvania  devise  "unto  my  daughter 
*  *  *  the  house  and  lot  *  *  *  for  and  during  her 
natural  life,  and  at  her  death  I  devise  and  bequeath  the  same 
unto  her  children  or  issue  in  fee  simple,"  was  held  to  vest  in 
the  daughter  an  estate  in  fee  tail,  which  under  the  act  of 
April  27,  1855,  became  an  estate  in  fee  simple.  (P.  L.  368.) 
Pifer  et.  al.  v.  Locke,  205  Pa.  St.  616,  55  Atl.  790.    A  testator 
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devised  land  to  his  wife  for  life  and  after  her  death  to  his 
sons  and  daughters  during  their  lives  and  then  to  their  chil- 
dren. If  any  of  his  children  left  no  heirs,  their  share  was  to 
be  divided,  share  and  share  alike,  among  all  his  grandchil- 
dren. Held — The.  intention  oi  the  testator  was  to  limit  the 
estate  given  to  his  children  to  their  lineal  heirs  or  issue,  giv- 
ing them  a  fee  tail,  enlarged  by  statute  into  a  fee  simple.  In  re 
Vilsack's  Estate,  207  Pa.  611,  57  Atl.  32.  A  will  contained 
the  following  clause:  **Should  my  son  G.  die  without  issue, 
then  the  real  estate  shall  revert  to  my  lawful  heirs  then  living, 
their  heirs  and  assigns."  Held — The  words  created  in  the 
son  an  estate  tail  which  by  statute  became  a  fee  simple.  Gra- 
ham V.  Abbott,  208  Pa.  68,  57  Atl.  178.  Where  land  was  de- 
vised to  a  son  and  his  heirs  and  in  the  event  of  his  dying  with- 
out issue  the  land  to  be  sold  and  the  proceeds  divided  this  cre- 
ated an  estate  tail  which  by  statute  becomes  a  fee  if  issue  is 
born.  McCuUough  v.  Johnetta  Coal  Co.,  210  Pa.  222,  59  Atl. 
984. 

Vested  remainder.  Bequest  to  an  unborn  child  later 
born  alive  held  to  create  a  vested  remainder.  Kesterson  v. 
Bailey  (Tex.  App.  1904),  80  S.  W.  97.  For  an  instance  of 
creation  of  vested  remainder  in  children,  which  they  could 
convey  by  deed,  subject  to  a  life  estate,  see  Smith  v.  Smith, 
116  Wis.  570,  93  N.  W.  452.  A  devise  to  a  wife  for  life  re- 
mainder to  children  in  equal  shares  but  in  case  of  death  of  any 
child  without  children  before  the  wife  his  share  to  go  to  the 
survivors,  held  to  grant  a  vested  remainder  in  the  children. 
Roach  V.  Dance  (Ky.  1904),  80  S.  W.  1097.  Where  a  tes- 
tator bequeathed  his  property  to  trustees  to  pay  the  income  one- 
third  to  the  widow  during  her  life,  the  other  two-thirds  for 
the  support  and  education  of  the  children,  they  took  vested 
equitable  interests  for  life  of  the  mother  ^yhlch  were  subject 
to  assignment  and  mortgage.  Jastram  v.  McAuslan,  26  R.  I. 
320,  58  Atl.  952.  A  devise  of  property  on  the. death  of  the 
widow  "in  equal  shares  to  and  among  such  of  my  brothers 
and  sisters  L.,  S.,  and  F.  and  the  children  of  my  sister  M., 
deceased,  *  *  *  and  in  case  my  said  brother  F.  or  either 
of  my  said  sisters  or  any  of  said  children  of  M.  die  in  my 
lifetime  or  before  said  trust  shall  terminate  leaving  children, 
such  children  shall  take  the  parents'  share  by  right  of  repre- 
sentation,'* gives  a  vested  interest  to  a  child  of  M.  who  was 
living  at  testator's  death  but  died  without  issue  before  the 
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widow.  Child  v.  Child,  185  Mass.  376^  70  N.  E.  Rep.  464. 
For  a  case  where  a  will  provided  for  the  keeping  together  by 
the  executor  of  the  parts  of  the  estate  until  testator's  grand- 
daughter should  reach  21,  meanwhile  the  income  merely  to 
be  paid  to  various  persons,  with  a  provision  that  in  the  event 
of  death  of  any  legatee  before  the  said  granddaughter  reached 
21,  the  share  of  such  legatee  should  go  to  the  survivors,  and  it 
was  held  that  no  vested  estate  in  fee  was  given  to  such  a 
legatee  prior  to  the  attainment  of  21  years  by  the  granddaugh- 
ter, see  Carman  v.  Hawley,  et.  al.,  132  Mich.  321,  93  N.  W. 
871.  **I  also  direct  that,  should  my  wife,  Hannah  Avery  Hol- 
land, remain  unmarried  until  her  death,  then  that  all  of  my 
property  which  she  may  possess  shall  be  disposed  of  equally 
among  all  of  my  surviving  children,  unless  in  case  any  of 
my  minor  children  may  survive  their  mother,  who  shall  be 
provided  for  as  stated  in  No.  3  'of  this,  my  last,  will."  The 
third  clause  gave  the  rest  and  residue  of  the  testator's  estate  to 
her  use  and  benefit  so  long  as  she  should  remain  his  widow," 
provided  nevertheless,  that,  should  any  of  my  children  be  in 
their  minority  at  the  time  of  my  decease,  they  shall  be  cared  for 
by  their  mother  out  of  my  property  until  such  time  as  they 
shall  reach  their  majority." 

The  court  said:  "Upon  resorting  to  the  second  clause, 
which  is  preliminary  to  his  principal  purpose,  the  gift  by  name 
is,  "to  my  sons  and  daughters,  should  they  be  living  at  the 
time  of  my  decease,  or  any  of  them  that  may  be  alive."  The 
will  speaks  only  from  his  death,  when  11  of  the  12  children 
bom  of  the  marriage  survived,  and  the  more  natural  construc- 
tion, in  the  light  of  the  whole  will,  of  this  fact,  is  that  he  refers 
to  these  children  as  a  class,  in  the  sense  that  they  were  to  take 
all  of  his  property,  subject  to  the  devise  in  favor  of  his  wife, 
although  they  might  die  before  their  mother.  Bosworth  v. 
Stockbridge,  75  N.  E.  712.  We  are  of  opinion,  therefore, 
that  the  remainder  vested  at  the  death  of  the  testator,  and 
that  his  children  then  living,  with  the  representatives  of  any 
child  since  deceased,  are  entitled  to  the  residue  of  the  es- 
tate." Ball  V.  Holland  (Mass.  1905),  75  N.  E.  Rep.  713. 
For  a  case  where  "vest"  was  held  to  have  been  used  in  a  will 
relative  to  a  devised  share  as  meaning  "payable,"  in  order  to 
cary  out  the  apparent  general  purpose  of  testator,  see  In  re 
Phillips'  Estate,  205  Pa.  St.  504,  511,  55  Atl.  210.  Where  a 
testatrix  expressly  provided  that  in  case  any  beneficiary  men- 
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tioned  should  die  before  herself  such  gift  should  determine, 
and  gave  her  residuary  estate  to  certain  persons,  it  was  held 
that  the  death  during  testator's  life  of  one  of  such  legatees 
did  not  make  his  share  intestate  property,  but  that  the  re- 
maining legatees  took  such  portion.  In  re  Phillips  et.  al., 
25  R.  I.  254,  55  Atl.  696.  A  devise  to  executors  in  trust  to 
pay  the  income  "to  the  three  daughters  of  my  deceased 
brother,  Caleb,  in  equal  shares,  and  at  the  death  of  one  of 
them  that  my  said  executors  put  the  income  of  such  one  at 
interest  until  all  of  said  daughters  are  dead,  and  then  to  di- 
vide the  principal  and  the  interest  into  six  equal  parts  and 
give  one  of  said  parts  to  my  nephew  C.  S.,  one  to  J.  S.,  etc., 
gives  to  C.  S.,  to  J.  S.,  etc.,  an  interest  which  vested  in  them 
at  the  testator's  death  and  therefore  passes  to  their  children. 
Bosworth  V.  Stockbridge  (Mass.  1905),  75  N.  E.  Rep.  712. 
When  by  a  will  land  was  left  to  H.  for  life  and  at  his  death 
"to  the  lawful  child  or  children  of  their  descendants  who  may 
be  living  *  *  *  of  such  H.  in  fee  simple,  to  be  divided 
among  them  as  though  they  were  taking  *  *  *  by  inher- 
itance from  H.  under  the  laws  of  Arkansas"  it  was  held  that 
where  the  land  was  sold  for  taxes  during  the  life  of  H.  and 
his  only  son,  that  the  only  son  owned  the  fee,  subject  to  his 
father's  life  estate,  "and  subject  to  a  reduction  of  his  interest 
by  the  birth  of  other  childen  to  his  father."  "His  interest 
was  a  vested  remainder,  subject  to  a  contingency  by  which 
the  entire  interest  might  be  reduced  to  a  moiety."  Being  of 
that  character  the  son  was  entitled  to  redeem  from  the  tax 
sale.     Hodges  v.  Harkleroad    (Ark.   1905),  85   S.  W.  781. 

A  devise  to  the  testator's  wife  and  daughter  for  life  and 
then  one-half  to  such  persons  as  shall,  by  the  laws  then  in 
force,  be  entitled  to  inherit  real  estate  from  the  testator  and 
in  the  same  proportions  and  one-half  to  such  persons  as  shall, 
by  the  same  laws,  be  entitled  to  inherit  from  the  wife,  is  valid. 
'  Van  Driele  v.  Kotvis,  135  Mich.  181,  97  N.  W.  Rep.  700. 
See  the  opinion  for  an  examination  of  other  parts  of  the  same 
will  and  a  decision  that  a  devise  to  the  testator's  wife  and 
daughter  for  life  is  not  part  of  a  general  scheme  arid  is  unaf- 
fected by  the  invalidity  of  an  attempted  charitable  bequest. 

A  reversion  is  an  estate  or  interest  in  land  which  may  pass 
by  devise.  Biggerstaff  v.  Van  Pelt,  207  111.  611,  69  N.  E. 
Rep.  804.  Where  a  devise  of  land  to  S.  A-  and  her  children 
for  life,  remainder  to  her  grandchildren,  provided  for  a  di- 
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vision  among  the  heirs  without  power  of  sale,  and  a  subsequent 
clause  provided  for  the  sale  of  all  property  "not  itemized  and 
bequeathed  and  devised  herein"  the  proceeds  to  go  to  the 
heirs  of  S.  A.;  held  that  after  the  death  of  S.  A.  and  her 
children  after  the  testator,  no  grandchildren  surviving,  the 
property  included  in  the  devise  first  mentioned  passed  not  to 
S.  A/s  heirs  but  to  the  heirs  of  the  testator,  the  latter  clause, 
by  the  apparent  intent  of  the  testator,  not  applying  o  such 
propery.    Holton  v.  Jones,  133  N.  C.  399,  45  S.  E.  765. 

Contingent  remainder.  Under  a  will  giving  a  life  estate 
to  testator's  wife  during  her  life  or  until  she  marry  again,  and 
on  the  happening  of  either  event  directing  that  the  property 
be  divided  equally  between  his  two  daughters  or  the  survivor 
of  them,  but  if  either  die  leaving  issue,  such  issue  to  take 
parent's  share,  the  remainders  taken  by  the  descendants  of 
the  testator  are  contingent.  Thompson  v.  Adams,  205  111.  552, 
69  N.  E.  Rep.  I.  A  devise  to  a  wife  for  life  and  at  ber  death 
or  marriage  to  devisor's  children  or  issue  of  deceased  children 
creates  contingent  remainders  in  the  children.  MuUiken  v. 
Earnshaw,  209  Pa.  226,  58  Atl.  286.  Where  a  will  gave  the 
widow  a  life  estate  with  power  to  dispose  of  the  property  and 
use  the  proceeds  and  then  provided  that  "at  the  death  of  my 
wife  what  real  and  personal  property  may  be  left  shall  be  sold 
and  divided  equally  among  my  children,  or  their  children,  or 
their  representatives,"  it  was  held  that  the  children  of  the 
testator  did  not  take  a  vested  but  only  a  contingent  remainder 
conditioned  upon  being  alive  at  the  death  of  the  life  tenant 
Schaeffer's  Admr.  v.  Schaeffer's  Admr.,  54  W.  Va.  681,  46 
S.  E.  150. 

Executory  devise,  A  limitation  over  by  which  it  is  pro- 
vided that  if  the  devisee  "die  without  heirs"  the  land  should 
"revert  back  to  his  next  of  kin"  is  a  valid  executory  devise 
the  word  "heirs"  being  understood  in  the  sense  given  it  by 
law  which  is  essentially  different  from  the  term  "next  of  kin." 
May  V.  Lewis,  132  N.  C.  115,  43  S.  E.  550.    A  clause  in  a  will 

read  as  follows :  "I  will  to  my  son ,  the  farm.    *     *    * 

Now  if  my  son  *  *  *  should  not  live  until  his  youngest 
child  living  shall  arrive  at  the  age  of  sixteen  years  I  desire  that 
the  farm  above  shall  be  a  home  for  his  wife  *  *  *  and  chil- 
dren until  that  period  arrives."  It  was  held  that  the  fee  was  de- 
vised to  the  son,  with  limitations  over  upon  a  condition  of  an 
uncertain  character.     The  limitation  over  was  executory  in 
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character  ''and  the  son  whose  wife  was  dead  but  some  of 
whose  children  were  living  could  only  convey  the  land  subject 
to  the  interest  of  those  of  the  children  which  the  testator  in- 
tended should  enjoy  it  upon  the  happening  of  a  contingency." 
Sutton  V.  Dickerson  (Ky.  1905),  85  S.  E.  687.  Where  a 
clause  in  a  will  read  as  follows :  ''Unto  my  said  daughter,  S. 
S.  M.,  for  life  *  *  *  with  remainder  to  her  children, 
share  and  share  alike,  the  child  or  children  of  a  deceased 
child  to  represent  and  take  the  parent's  share/'  it  was  held 
that  the  children  of  the  life  tenant  after  the  death  of  the 
testator  "would  take  by  executory  devise,  and  not  as  con- 
tingent remainder-men.  Such  executory  devisees  not  in  esse 
are  not  necessary  parties  to  a  suit  for  foreclosure  where  the 
present  holders  of  the  land  are  before  the  court.  Rutledge  v. 
Fishbume  (S.  C  1903),  44  S.  E.  564.  Where  a  will  provided 
that  in  the  event  of  the  failure  of  all  of  the  objects  of  several 
trusts  the  property  should  be  distributed  according  to  tht  in- 
testate law,  the  word  "several"  means  respective  so  that  as  each 
trust  fails  in  its  object  the  property  to  which  it  applies  goes 
to  the  next  of  kin.  Brown  v.  Hawkins,  26  R.  I.  400,  59 
Atl.  78. 

Sec.  697.  Devise  to  aeveral  equally — ^Taking  per 
Stirpes  or  per  capita. 

A  devise  to  heifs  of  a  son  was  held  not  to  include  as 
devisee  the  son's  widow.  In  re  Raleigh's  Estate,  206  Pa.  St. 
451,  55  Atl.  1 1 19.  If  a  will  purports  to  be  the  joint  will  of  a 
husband  and  wife  and  is  signed  by  both,  a  devise  of  land  of 
which  the  husbtnd  dies  seised  "to  be  divided  equally  between 
our  lawful  heirs  on  both  sides"  is  to  be  construed  as  a  devise 
of  an  undivided  half  to  the  heirs  of  the  husband  and  another 
undivided  half  to  the  heirs  of  the  wife*  Knutson  v.  Vidders 
(la.  1905),  102  N.  W.  Rep.  433. 

Per  stirpes  or  per  capita.  Where  a  devise  is  made  to  a 
nephew  and  niece  and  on  the  death  of  one  his  share  to  go  to 
his  children  if  any  and  on  the  death  of  both  to  their  issue, 
the  children  of-  both  on  their  decease  take  per  stirpes.  Kid- 
well  V.  Ketler  (Cal.  1904),  79  Pac.  514.  Where  a  will  con- 
tained a  clause  devising  a  certain  share  "to  be  equally  divided 
between  the  children  of  Barney  and  James  Hughes"  it  was 
held  that  the  devise  was  to  be  divided  "per  capita"  not  "per 
stripes"  "or,  in  other  words,  the  children  of  Barney  Hughes 
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are  entitled  to  six-ninths  (there  being  six)  *  *  *  and  the 
children  of  James  Hughes  (three  in  number)  *  *  *  are 
entitled  to  the  remaining  three-ninths."  Hughes  v.  Hughes 
(Ky.  1904),  82  S.  W.  ^! 

A  clause  in  a  will  read  as  follows:  "I  give  to  my 
*  *  *  two  double  cousins,  M.  and  G.  (certain  real  es- 
tate) in  the  event  of  the  death  of  either  one  of  the  two  the 
interest  of  that  one  to  belong  to  the  other ;  if  G.  should  be  the 
last  to  die,  then  the  said  family  home  to  be  the  property  of  his 
daughter,  Gabrielle.  If  M.  should  be  the  last,  *  *  * 
then  *  *  *  to  be  the  property  of  H."  It  was  held  that 
the  "words  of  survivorship  *  *  *  refer,  not  to  the  period 
of  (the  testator's)  death,  but  to  that  time  when  one  of  his 
double  cousins  actually  survive  the  other."  Therefore  "M. 
and  G.  took  a  joint  life  estate  *  *  *  with  remainder  in 
fee  as  to  the  whole  as  above  stated."  Morton's  Guardian  v. 
Morton  (Ky.  1905),  85  S.  W.  f  188.  Testator  appointed  his 
brother  trustee  for  the  benefit  of  the  trustee's  wife  for  life  with 
remainder  to  their  children,  but  in  case  the  wife  remarried 
after  her  husband's  death  her  life  estate  ceased  and  she  took 
a  share  equal  to  that  of  one  of  her  children.  A  codicil  which 
gave  to  testator's  sister  "a  portion  *  *  *  equal  to  the 
share  of  my  brother's  wife  and  children  to  be  paid  to  her  by 
ipy  executor  on  final  settlement  of  my  estate.  That  is  to  say, 
should  the  wife  *  *  *  take  a  child's  part,  then  my  sister 
shall  take  a  child's  part,"  was  construed  to  mean  that  the  sister 
should  take  an  equal  share  with  all  the  children  of  the  trustee's 
wife.  "The  second  sentence  of  the  codicil  clears  up  the  ob- 
scurity in  the  first  sentence"  and  clearly  defines  the  exact 
scope  of  the  gift  to  the  sister.  Brooks  v.  Brooks,  187  Mo. 
476,  85  S.  W.  158. 

Sec.  6gS.    Uncertainty. 

A  will  devising  by  the  first  item  a  lot  (describing  it)  "be- 
ing the  80  acres  on  which  I  now  live,"  and  by  the  second  item 
a  life  estate  in  a  lot  (describing  it  by  the  same  description  as 
in  the  first  item)  "being  the  balance  of  my  real  estate"  the 
donee  to  pay  "all  taxes  and  assessments  against  said  120 
acres"  and  by  the  third  item  the  remainder  after  the  life  estate 
in  the  "said  120  acres  described  in  item  2,"  is  not  void  for  un- 
certainty and  inconsistency.  Extrinsic  evidence  is  admissible 
to  show  what  testator  intended  and  such  evidence  shows  clearly 
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that  the  lands  intended  in  item  i  and  2  were  different,  and 
what  they  were  intended  to  be.  Tobin  v.  Tobin,  163  Ind,  240, 
69  N.  E.  Rep.  440.  A  clause  in  a  will  which  after  leaving  a 
residue  to  Maggie  M.  C.  for  life,  remainder  to  her  children, 
read  as  follows:  "and  should  all  the  children  of  my  said 
daughter,  Maggie,  die  without  issue  or  descendants,  then  the 
property  *  ♦  *  which  shall  go  to  or  vest  in  them  *  *  * 
shall  go  to  and  vest  in  *  *  ♦  A.  M.,  if* he  be  living,  and 
if  not  to  his  issue  or  descendants,  if  any,  and  if  none,  then  to 
pass  to  and  vest  in  my  brothers  and  sisters,  or  their  issue  or 
descendants,  share  and  share  alike,  etc."  It  was  held  that  the 
clause  meant  that  should  all  the  children  of  Maggie  M.  C.  die 
without  issue  in  her  lifetime,  then  and  then  only  should  the 
descent  be  cast  upon  the  brothers  and  sisters  of  the  testatrix. 
"This  construction  is  not  only  in  harmony  with  the  rule  which 
in  case  of  uncertainty  favors  the  earliest  point  of  time  for  the 
vesting  of  the  fee  simple,  but  rescues  the  provisions  frc»n  be- 
ing obnoxious  to  the  statute  against  perpetuities."  Several 
other  long  clauses  of  a  similar  nature  were  also  construed. 
McKee  v.  McKee's  Ex'r. ;  Cheek  v.  Cheek  (Ky.  1904),  82  S. 
W.  451.  A  provision  in  a  will  as  follows:  "Should  my  wife 
die  I  want  her  portion  to  go  to  my  daughter.  Should  my 
daughter,  die  I-  want  her  share  to  go  to  my  wife" — this  being  of 
uncertain  meaning  the  will  will  be  held  valid  and  the  phrase 
therefore  refer  to  the  death  of  either  wife  or  daughter  before 
the  death  of  the  testator.  Succession  of  May,  34  So.  52,  109 
La.  994. 

Sec.  699.    Devise  for  life  with  power  of  disposal. 

Where  a  life  estate  was  devised  to  a  wife,  remainder  to 
her  heirs  upon  failure  by  her  to  appoint  by  will  and  the  wife 
died  before  her  husband  her  heirs  took  the  estate.  Fiske  v. 
Fiske's  Heirs,  26  R.  I.  509,  59  Aal.  740.  A  bequest  to  a  wife 
of  property  for  life  to  be  used  according  to  her  desire,  the  re- 
mainder to  brothers  and  sisters  gives  to  the  wife  a  power  to 
sell  and  use  the  proceeds  as  she  may  desire.  McGuire  v. 
Gallagher,  99  Me.  334,  59  Atl.  445.  Where  a  husband  de- 
vised real  estate  to  his  wife  during  her  life  or  until  she  mar- 
ried again  with  full  control  and  power  to  dispose  of  the  same 
if  needed  for  her  support,  remainder  to  her  children,  she  could 
convey  the  real  estate  in  fee  simple  during  her  lifetime,  before 
marriage,  if  necessary.     Haseltine  v.  Shepherd,  99  Me.  495, 
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59  Atl.  10^5.  Under  a  will  providing  that  the  remainder  of 
testator's  property  should  be  equally  apportioned  amongst  his 
children,  but  should  not  be  paid  over  to  them,  but  be  safely 
invested  for  their  behoof  and  the  annual  income  arising  to  each 
child  be  subject  to  her  control;  nevertheless  each  to  have 
power  and  authority  to  will  and  devise  her  portion  of  said 
inheritance  in  such  manner  as  she  saw  fit,  and  in  case  of 
either  dying  without  leaving  a  will,  her  portion  to  be  equally 
divided  between  her  children  surviving  her,  or  if  she  leave 
no  children  surviving  her,  then  the  said  portion  to  be  paid  to 
the  testator's  children  who  may  survive  her,  share  and  share 
alike,  the  testator's  children  take  a  life  estate  only  in  the  corpus, 
with  power  in  each  to  finally  dispose  by  will  of  the  portion 
devised  to  her  benefit,  and  with  remainder  in  the  children  sur- 
viving such  child,  and  failing  such,  in  the  surviving  children 
of  the  testator  in  case  the  corpus  should  not  be  disposed  of 
by  will.  Robbins  v.  Smith,  5  Ohio  545,  73  N.  E.  Rep.  105 1. 
A  devise  of  the  residue  of  testator's  property  "in  trust  to  my 
trustee  hereinafter  named,  for  the  sole  use  and  benefit  of  my 
wife  so  long  as  she  shall  live  and  remain  my  widow"  but  on 
her  marriage  or  death  over,  and  the  appointment  of  testator's 
wife  trustee,  does  not  create  a  trust  and  the  provision  of  the 
will  creating  the  wife  a  trustee  is  therefore  inoperative.  The 
widow  takes  as  a  life  tenant  only.  Thompson  v.  Adams,  205 
111.  552,  69  N.  E.  Rep.  I. 

A  devise  to  his  wife  not  only  to  have  and  to  hold,  but  to 
enjoy,  during  her  life,  she  to  have  power  at  her  pleasure  to 
change  the  body  of  the  estate  and  "sell  and  dispose  of  any  or 
all  of  it,  a't  her  pleasure  and  discretion  *  *  *  for  her 
own  comfort  and  happiness,  without  accountability  to  any 
person  whatsoever"  is  sufficient  to  pass  a  fee,  but  where  the 
will  later  speaks  of  the  "wife's  life  interest  therein  as  stated 
above"  and  then  declares  the  "reversion  and  residue  of  my 
said  estate  if  any"  at  her  decease  to  go  to  certain  relatives  in 
fee  simple,  the  wife  takes  a  life  estate  with  a  power  of  disposal 
in  fee,  and  the  relatives  took  a  vested  remainder  contingent 
on  the  exercise  by  her  of  the  power  given  her  to  dispose  of 
the  estate.  Dana  v.  Dana,  185  Mass.  156,  70  N.  E.  Rep.  49. 
If  a  testator  devise  land  to  his  wife  with  a  provision  that  the 
property  "shall  be  hers  absolutely  during  her  natural  life  to 
use  and  enjoy  as  she  may  see  proper,  and  at  her  death,  if 
there  should  be  anything  left,  my  will  is  that  it  be  vested  and 
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applied,"  etc.,  the  wife  takes  a  life  estate  only,  but  with  the 
power  of  disposing  of  the  land  in  fee.  Underwood  v.  Cave, 
176  Mo.  I,  75  S.  W.  Rep.  451.  A  life  estate  with  a  power  to 
convey  by  deed  in  fee  simple  is  created  by  a  provision  in  a 
will  by  which  it  is  provided  for  a  devisee  that  real  estate  is  "to 
be  used  and  enjoyed  and  disposed  of  as  seemeth  the  best  to 
her,  during  her  natural  life  or  so  long  as  she  remains  my 
widow."  Simpkins  et.  al  v.  Bates  et.  al.,  123  Iowa  62,  98  N. 
W.  580. 

Sec  700.    Devise  over  in  case  of  death  without  issue. 

A  devise  over  to  a  son  for  life  *'and  after  his  death  to  the 
heirs  of  his  body,  but  if  he  dies  without  any  heirs  of  his  body" 
was  held  not  void  because  conditioned  on  an  indefinite  fail- 
ure of  issue.  Upon  the  whole  will  read  together  the  court  held 
that  '"the  death  of  (the  son)  was  the  point  atound  which  tie 
executory  devise  turned."  Biscoe  v.  Theveatt  (Ark.  1905), 
86  S.  W.  432.  A  devise  to  one  in  fee,  with  a  limitation  over 
in  case  of  his  death  without  issue,  vests  an  absolute  fee  in 
the  devisee,  if  he  survives  the  testator,  the  limitation  being 
construed  as  referring  to  a  death  without  issue  during  the 
testator's  lifetime.  Tarbell  v.  Smith  (la.  1904),  loi  N.  W. 
Rep.  1 18.  A  will  giving  testator's  daughter  certain  real  estate 
and  in  the  event  of  her  death  without  bodily  issue  providing 
that  her  portion  should  be  equally  divided  between  certain 
persons  gives  the  daughter  a  fee,  subject  to  be  defeatejd  on  the 
happening  of  the  above  condition.  Smith  v.  Ballard  (Ky. 
^903) »  77  S.  W.  Rep.  714.  In  a  devise  of  real  estate  provid- 
ing that  in  case  either  of  the  devisees  should  die  without  heirs 
of  his  own  the  property  was  to  go  to  the  survivor  the  words 
"heirs  of  his  own"  was  construed  to  mean  lineal  descendants. 
Coleman  v.  Coleman  (Kan.  1904),  76  Pa.  439. 

A  provision  in  a  will  that  "if  any  of  my  children  die  with- 
out issue  of  their  body,  his  or  her  portion  shall  revert  to  my 
estate  for  the  benefit  of  the  living  heirs,"  will  be  construed  as 
applying  to  a  child's  death  without  issue  after  the  death  of  the 
testator,  and  only  a  defeasible  fee  passes  to  the  children  under 
the  instrument.  Cochran  et.  al  v.  Lee's  Adm'r.  et.  al  (Ky. 
1904),  84  S.  W.  337.  Where  there  was  a  devise  to  B.  K.  M, 
"and  to  his  child  or  children  by  him  begotten  in  lawful  wed- 
lock" and  if  B.  K.  M.  "die  without  leaving  any  child  or  chil- 
dren living  at  the  time  of  his  death  begotten  by  him  in  lawful 
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wedlock/'  then  over,  and  B.  K.  M.  had  no  child  at  the  date 
of  the  will  or  the  death  of  the  testator  but  afterward  had  four 
children,  it  was  held  that  the  children  took  no  interest  with 
-B.  K.  M.  as  joint  or  co-tenants  and  are  not  entitled  to  parti- 
tion. Martin  v.  Martin,  52  W.  Va.  381,  44  S.  E.  198.  Where 
a  clause  in  a  will  read  as  follows:  "I  give  *  *  *  to  my 
son  Daniel  all  my  real  estate  to  have  and  to  hold  the  same 
during  his  natural  life  and  should  he  have  any  lawful  issue  at 
his  death,  then  I  will  to  his  heirs  forever,  and  should"  he 
"die  without  heirs,  then  in  that  case  I  will  all  my  estate,  both 
personal,  mixed  and  real  to  *  *  *  K.  W.,  and  to  her 
heirs  forever":  it  was  held  that  the  testator  could  not  have 
meant  to  use  the  word  "heirs"  in  its  strict  sense  and  therefore 
Daniel  took  an  estate  for  life,  with  a  limitation  over  to  the 
heirs  of  his  body,  "who,  lawfully  begotten,  might  survive  him, 
and  in  default  thereof  to  K.  W.  and  her  heirs  forever."  Har- 
kleroad  v.  Bass,  84  Miss.  483,  36  So.  537. 

By  his  will  a  testator  gave  the  rents  and  profits  of  his 
real  estate  to  his  wife  during  her  life,  and  then  to  each  of  his 
daughters  "for  and  during  her  natural  life"  certain  described 
pieces  of  land  and  at  her  death  "the  said  lands  are  to  be  di- 
vided among  her  children  then  living  to  share  and  share  alike, 
to  be  theirs  in  fee  simple."  A  subsequent  provision  was  "In  case 
either  of  my  daughters  die  leaving  no  child  or  children  the 
lands  bequeathed  to  her  in  that  event  shall  go  to  the  children  of 
the  surviving  daughter  or  daughters."  The  court  held  that 
under  this  will  two  titles  vested,  a  life  estate  in  the  daughter 
and  a  fee  simple  in  her  children,  if  any  survive  her,  and  if  not 
the  fee  goes  to  the  children  of  her  sister  or  sisters.  Thompson 
V.  Jamison,  31  Ind.  376,  68  N.  E.  Rep.  176.  A  will  read  in 
part  as  follows:  "I  give  unto  my  granddaughter  K.,  a  tract 
of  land  called  the  Elder  tract"  and  after  bequests  of  personalty, 
"also  two  acres  of  meadow  land  out  of  the  River  Tract 
*  *  *  which  is  to  be  hers  during  her  natural  life  only, 
and  should  the  said  K.  die  without  leaving  any  child  or  chil- 
dren, then  the  property  which  I  have  given  to  her  to  be  di- 
vided among  the  rest  of  my  heirs."  It  was  held  "that  the  re- 
strictive words"  in  the  last  clause  "apply  to  the  Elder  tract  of 
land"  as  well  as  to  the  meadow  land  because  "the  relative  pro- 
noun 'which'  must  be  understood  to  refer  to  all  that  precedes 
in  that  item  of  the  will."  The  clause  does  not  create  a  fee  in 
K.  under  the  rule  in  Shelley's  case  but  K.  took  a  life  estate 
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with  a  contingent  remainder  in  her  children.  As  "all  col- 
lateral warranties  are  abolished"  a  warranty  deed  by  K.  does 
not  bar  children  and  as  she  did  not  die  till  1899  and  suit  was 
begun  by  her  children  in  1890,  the  statute  of  limitations  is  not 
a  bar  "as  the  plaintiffs  had  no  right  to  the  possession  before 
she  died  or  during  the  continuance  of  her  life  estate."  Hauser 
V.  Craft,  134  N.  C.  319,  46  S.  E.  756. 

Sec.  701.  Devise  to  a  class — When  estate  to  be  di- 
vided. 

The  statutory  right  to  take  by  representation  (Kurd's 
Rev.  St.  1901,  c.  39)  applies  to  a  devise  to  a  class  where  the 
number  of  persons  and  the  individuals  in  the  class  are  deter- 
mined at  the  time  the  will  was  made,  so  that  a  child  of  one 
of  testator's  deceased  children  would  take  under  a  devise  to 
"my  beloved  children  as  their  absolute  property  in  fee  simple 
to  be  equally  divided  between  them."  Rudolph  v.  Rudolph, 
207  111.  266,  69  N.  E.  Rep.  834. 

Where  property  was  left  to  A.  "during  her  natural  life 
and  at  her  death  to  go  to  her  children  forever"  it  was  held 
that  the  children  took  as  a  class  and  not  individually  and  that 
the  property  'survived  to  and  vested  in  those  children  only  who 
composed  the  class  at  the  time  when  the  distribution  was  to 
be  made,  namely:  the  death  of  A.  Sanders  v.  Byron,  112 
Tenn.  472,  79  S.  W.  1028. 

A  bequest  is  not  a  gift  to  a  class  where  at  the  time  of 
making  it,  the  number  of  the  donees  and  the  share  each  is  to 
receive  is  certain  and  the  amount  in  no  way  dependent  upon 
the  members  who  survive.  Herzog  v.  Title  Guarantee  &  Trust 
Co.  of  New  York  City,  177  N.  Y.  86,  69  N.  E.  Rep.  283.  A 
bequest  to  two  persons  (naming  them)  "whom  I  regard  as 
my  adopted  daughters"  is  not  a  gift  to  a  class  entitling  the 
survivor  to  the  entire  estate  thus  bequeathed.  In  re  Hittel's 
Est.,  141  Cal.  432,  75  P.  53. 

A  bequest  to  each  of  testator's  grandchildren  charged 
upon  lands  "as  a  matter  of  love  and  trust"  will  be  construed 
as  applying  only  to  grandchildren  in  esse  at  the  testator's 
death,  and  who  had  therefore  inspired  such  regard  on  his  part : 
the  rule  being  that  "when  the  institution  is  to  take  place  at  a 
fixed  period,  all  the  persons  described,  born  before  that  time, 
will  come  in,  and  those  subsequently  bom  are  excluded,  but 
when  there  is  an  indefinite  period  of  distribution  the  legacy 
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vests  at  testator's  death  only  these  then  in  esse  take  thereunder. 
Waddell  v.  Waddell,  et  al.  (S.  C.  1904),  47  S.  E.  375.  Under 
a  devise  in  trust  for  A.  for  hf e  and  on  her  death  to  A's  children, 
the  legal  title  vested  in  the  trustee  at  the  testator's  death,  the 
equitable  title  vested  in  A.  and  A's  children  then  living,  which 
remainder  was  liable  to  open  to  let  in  any  children  which  might 
be  subsequently  born  to  her.  Planner  v.  Fellows,  206  111.  136, 
68  N.  E.  Rep.  1057). 

When  a  will  created  estates  both  in  a  mother  and  her  chil- 
dren *  *  *  "in  them  as  a  class  to  inherit  from  her"  ♦  *  * 
it  was  held  that  they  took  "as  purchasers  under  the  will,  and 
'not  by  inheritance  from  the  mother."  Wheelock  v.  Si- 
mons (Arkansas  1905),  86  S.  W.  831. 

When  estate  to  be  divided.  Where  a  testator  devised  a 
life  estate  to  his  wife,  and  gave  remainders  in  fee  to  his  chil- 
dren, but  provided  that  on  the  death  of  any  child  in  the  life 
of  his  mother  his  share  should  vest  in  his  children,  it  was  held 
that  a  release  by  the  widow  of  her  life  estate  could  not  operate 
to  allow  a  division  of  the  estate  at  that  time,  since  the  will 
plainly  contemplated  a  division  only  at  death  of  the  life  tenant. 
Rogers  et.  al.  v.  Safe  Deposit  &  Trust  Co.  of  Maryland  et.  al., 
97  Md.  674,  55  Atl.  679.  A  will  provided  that  the  entire  es- 
tate should  go  to  the  widow  in  trust  for  herself  and  the  chil- 
dren with  power  of  advancement  and  should  his  wife  not 
remarry  at  her  death  all  the  property  was  "to  be  equally  di- 
vided among  our  children  and  their  lawful  heirs,  and  should 
one  of  my  children  die  to  whom  a  portion  of  my  property  or 
estate  had  been  advanced  leaving  no  lawful  issue  then  in  that 
event  the  property  so  advanced  to  revert  to  those  of  my  chil- 
dren that  are  alive,  etc."  The  widow  made  an  advancement 
to  a  son  of  real  estate  in  1893,  and  died  in  1897.  The  son  mar- 
ried in  1898  and  died  in  1902  leaving  no  issue,  and  devising 
the  land  to  his  wife,  and  his  brothers  and  sisters  .claimed  a 
reversion.  It  was  held  that  the  time  for  final  division  was  the 
death  of  the  widow  and  that  the  reverter  must  have  taken 
place  then  if  at  all,  and  the  advancement  gone  into  the  hotch- 
pot ;  therefore  the  son  had  power  to  make  his  devise.  Lock- 
hart  V.  Covington,  132  N.  C.  469,  43  S.  E.  944.  Where  clauses 
in  a  will  read  as  follows :  "All  the  residue  *  *  *  including 
the  reversion  *  *  *  shall  be  held  by  my  executor  and  in- 
vested. *  *  *  The  net  income  from  the  fund  *  *  *  I 
desire  my  executor  to  divide  in  proportions  hereinafterwards 
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declared,  amongst  my  children  living  at  my  death, 
and  the  lawful  descendants  of  any  of  them  who  may  be  then 
dead,  said  descendants  to  take  only  such  proportion  as  the 
child  frc«n  whom  descended  would  have  taken  had  such  child 
been  living  when  this  will  takes  effect ;  *  *  *  On  the  death 
of  any  one  of  my  children  or  of  any  descendants  of.  any  child 
who  may  be  dead  when  this  will  takes  effect,  if  such  person 
leave  descendants,  it  shall  be  the  duty  of  my  executor  to  pay 
over  to  such  descendants  the  share  which  under  the  provisions 
of  this  will  belonged  to  their  immediate  ancestor.  If  such  per- 
son have  no  descendants,  then  said  share  shall  lapse  into  my 
estate  and  become  a  part  thereof  to  be  divided  thereunder 
*  *  *,"  it  was  held  that  where  after  the  death  of  the  testa- 
tor one  of  his  children  died  without  descendants  his  share  in 
the  principal  did  not  once  become  divisible  but  remained  part 
of  the  trust  fund.  It  was  also  held  that  the  trust  \yas  not  void 
as  in  violation  of  the  rule  against  perputuities.  Loyd  v.  Loyd's 
Exr.,  I02  Va.  519,  46  S.  E.  687.  A  will  devised  land  to  testa- 
tor's wife,  to  be  divided  after  her  death  equally  among  testa- 
tor's children  who  may  survive,  also  testator's  sister  to  have 
an  equal  share  with  testator's  children  if  she  survived  the  death 
of  testator's  wife.  Held,  that  such  shows  an  intention  to  post- 
pone vesting  till  the  time  set  for  division,  and  to  limit  partici- 
pants to  those  making  the  class  at  such  division  time.  In  re 
Moran's  Will,  118  Wis.  177,  96  N.  W.  367. 

Sec.  702.    Trusts. 

A  will  devised  real  estate  to  a  trustee,  authorizing  the 
latter  to  let  or  sell  in  his  discretion ;  and  provided  that  the  net 
income  of  rents  together  with  income  from  money  received 
from  sales  should  be  paid  to  testator's  daughters  for  and  dur- 
ing the  term  of  their  natural  lives,  and  after  the  decease  of  said 
daughters  said  income  was  to  be  paid  to  the  children  of  said 
daughters  to  hold  to  said  children,  their  heirs  and  assigns, 
and  one-third  part  of  said  income  was  to  be  paid  to  testator's 
son,  his  heirs  and  assigns.  Held,  that  a  valid  trust  was  created, 
and  that  the  will  created  an  estate  for  life  in  the  whole  estate 
in  the  daughters,  and. after  their  decease  an  estate  in  fee  in 
one-third  of  said  estate  in  the  son,  and  an  estate  in  fee  in  two- 
thirds  of  said  estate  in  the  children  of  said  daughters.  Sim- 
mons V.  Morgan,  25  R.  I.  212,  55  Atl.  522.  Construction  of 
trusts  to  convey  lands  in  a  will.  In  re  Dixon's  Est.,  143  Calif. 
511,  J7  Pac.  412. 
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Trust  created.  A  bequest  of  $20  to  each  of  testator's 
g^nd  children  to  be  paid  to  them  when  old  enough  to  know 
the  worth  of  money  and  imposed  upon  the  lands  devised  as 
"a  matter  of  trust  and  love,"  does  not  interfere  with  the  abso- 
lute estate  and  power  of  sale  in  each  devisee  (there  being  a 
mere  trust  imposed  upon  them  to  pay  and  the  land  designated 
as  a  source  of  payment)  save  as  a  court  of  equity  may  restrain 
the  sale  if  a  breach  of  trust  be  proposed  or  attempted.  Waddell 
V.  Waddell  et.  al  (S.  C.  1904),  47  S.  E.  375.  A  testator  gave 
the  residue  of  his  estate  to  his  wife  to  use  as  much  of  the  same 
as  she  might  please,  and  if  there  were  anything  left  at  her 
decease  "it  is  my  request  that  she  give  the  said  Congregational 
church  a  parsonage,  and  one-half  of  the  residue  to  my  heirs." 
Held — The  wife  was  given  the  fee,  and  thus,  after  giving  the 
parsonage  and  one-half  of  the  residue  to  the  testator's  heirs, 
she  might  dispose  of  the  residue  as  she  saw  fit.  Brown  v.  East- 
man, 72  N.  H.  356,  57  Atl.  Rep.  56.  Undera  devise  "I  will  and 
devise  that  my  daughter  have  50  acres  of  land,  to  her  and  her 
heirs  forever,"  and  then  later  "I  will  and  devise  that  the  50 
acres  of  land  given  to  my  daughter  be  kept  for  the  benefit  of 
her  and  her  heirs  forever,"  it  was  held  that  the  daughter  took 
the  legal  title  for  the  use  of  herself  and  all  the  children  born  to 
her.    Deans  v.  Gray,  132  N.  C  227,  43  S.  E.  643. 

Trust  not  created.  Directions  in  a  will  that  executors 
shall  take  charge  of  the  property,  execute  mortgages  and  at 
the  end  of  two  years  sell  the  property,  do  not  create  an  ex- 
press trust  in  real  estate.  In  re  Pforr's  Est.,  144  Calif  121, 
77  P.  825.  For  construction  of  a  will  creating  a  trust  fund 
for  the  benefit  of  the  children  of  the  testator  but  leaving  the 
disposition  of  the  income,  in  case  of  the  death  of  certain  chil- 
dren, uncertain,  see  Loomer  v.  Loomer,  76  Conn.  522,  57  Atl. 
Rep.  167.  A  devise  to  a  wife  of  "the  use  of  the  home  place 
*  *  *  but  the  same  is  to  be  a  home  for  any  of  my  children 
that  may  desire  to  live  there,"  and  at  the  death  of  the  wife 
said  home  "to  go  to  and  be  the  property  of  my  three  children" 
gives  the  wife  the  use  of  the  estate  for  life,  and  the  words 
granting  the  children  a  home  there  are  precatory  merely  and 
bestow  no  estate  or  right  upon  the  children  nor  constitute  any 
limitation  upon  the  estate  vested  in  the  wife.  LeSage  v.  Le-, 
Sage,  62  W.  Va.  323,  43  S.  E.  137.  A  devise  of  real  estate 
in  fee  is  not  cut  down  to  a  trust  estate  by  a  direction  that  the 
estate  shall  be  free  from  all  liabilities  of  the  devisee's  hus- 
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band.  Murray  v.  Lowrie,  208  Pa.  i,  57  Atl.  Rep.  44.  A  deed 
conveyed  land  to  J.  "for  the  benefit  of  and  to  belong  to  all 
of  his  children  that  may  survive  him  and  his  wife"  *  *  * 
"to  have  and  to  hold  the  said  lot  of  land  to  the  only  proper 
use,  benefit  and  behoof  of  the  said  J.  and  wife  and  children  at 
their  death,  their  heirs,  executors,  administrators  and  assigns 
in  fee  simple."  At  the  foot  of  the  deed  before  the  attestation 
clause  was  a  recital  to  the  effect  that  all  erasures  and  inter- 
lineations were  made  before  the  signing  "so  as  to  give  the  use 
to  the  wife  during  life."  It  was  held  that  "on  the  whole, 
*  *  *  all  of  the  estates  created  by  the  deed  were  legal 
estates,  and  that  no  trust  was  intended  for  any  of  them." 
Mitchell  V.  Turner,  117  Ga.  958,  44  S.  E.  17.  A  devise  of 
property  to  a  wife  for  life,  remainder  to  the  children,  empow- 
ering the  wife  to  sell  certain  lots  for  the  support  of  the  family 
and  expressing  a  desire  that  she  shall  not  remarry,  but  live 
single  with  the  children  of  the  family  and  support  them,  but 
giving  the  wife  full  control  of  the  property  during  her  life, 
creates  no  trust,  but  gives  the  wife  an  unconditional  life 
estate  (though  some  of  the  children  are  minors  at  the  death 
of  the  testator),  unless  such  a  trust  be  necessary  to  ensure 
the  passage  of  the  property  to  the  children  after  the  wife's 
death  or  unless  she  should  sell  the  lots  as  stipulated  in  the  will. 
Bloom  et.  al.  v.  Strauss  et.  al.  (Ark.  1904),  84  S.  W.  511.  A 
devise  to  A.  with  "an  earnest  request  *  *  *  that  if  he 
should  die  without  issue  that  he  should  give"  the  land  to  B. 
does  not  create  a  precatory  trust.  White  v.  Irvine  (Ky.  1903), 
74  S.  W.  247.  Where  testator  devised  half  his  real  estate  to 
his  daughter,  an  only  child,  and  devised  to  his  widow  a  life 
estate  in  the  other  half,  such  devise  does  not  create  any  trust 
relations  between  the  child  and  the  widow;  and  where  after 
testator's  decease  the  daughter  and  widow  joined  in  convey- 
ances of  such  property,  and  the  widow  appropriated  the  pro- 
ceeds to  her  own  use,  no  trust  relation  existed  to  bar  the  plea 
of  the  statute  of  limitations  set  up  by  the  widow  or  her  repre- 
sentatives. Dillenbeck  v.  Pinnell  et.  al.,  121  Iowa  201,  96 
N.  W.  860. 

Executed  trust  Under  a  will  devising  land  to  a  son,  S., 
in  trust  for  the  testator's  wife  "and  her  children  during  his 
life  and  at  his  death  to  be  their  property,  and  this  property 
not  to  be  sold  for  debts  contracted  by  him  but  to  have  and  to 
hold  the  same  in  trust  for  his  wife  and  children,  the  statute 
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of  uses  executes  the  trust  in  favor  of  those  beneficiaries  who 
are  of  age»  at  once,  and  in  favor  of  the  others  as  they  come  of 
age,  and  a  grantee  of  the  adult  children  is  entitled  to  parti- 
tion before  S.  dies.  Thompson  v.  Sanders,  ii8  Ga.  928,  45 
S.  E.  715.  Where  a  clause  in  a  will  read  as  follows:  "I  devise 
to  my  son,  F.  C.  D.,  the  plantation  on  which  I  now  live  after 
the  death  of  my  wife  *  *  *  also  the  part  of  (another) 
tract  *  *  *  with  like  limitation  and  restrictions,"  and  later 
F.  C.  D.  became  indebted  and  testator  executed  the  following 
codicil:     "I  hereby  revoke  and  modify     *     *     *     my  will 

*  *  *  as  to  F.  C.  D.  this  far  only,  that  I  will  (the  land 
covered  in  the  above  clause  in  the  will)  to  F.  G.,  trustee  for 
F.  C.  D.,  and  to  be  held  by  said  trustee  for  the  use  and  benefit 
of  F.  C.  D.  and  his  family  during  their  lives,  and  then  to  be 
willed  by  said  F.  C.  D.  to  whom  he  may  choose,  and  that  said 
trustee  is  to  hold  said  property  free  from  all  present  and  future 
liabilities  of  said  F.  C.  D/s,"  it  was  held  that  the  entire  estate 
vested  in  the  son  alone.  S.  N.  Wonaker  &  Sons  v.  Duff,  53 
Va.  675,  44  S.  E.  900. 

Trustee's  power  to  sell  A  devise  of  "one  quarter  of  my 
entire  estate"  in  trust  "to  be  invested  in  good  bonds  or  mort- 
gages" vests  the  legal  title  in  the  trustee  with  power  to  sell, 
where  the  estate-  is  mostly  unproductive  real  estate.  Flanner 
v.  Fellows,  206  111.  136,  68  N.  E.  Rep.  1057. 

Termination.  A  will  appointed  trustees  for  the  benefit  of 
the  widuw  and  children  and  gave  them  power  to  sell  and  con- 
vey and  further  provided  as  follows:  "When  the  eldest  child 
attains  the  age  of  21  years    *     *    *     I  authorize  the  trustee 

*  *  *  to  appoint  *  *  *  persons  to  appraise  *  *  * 
and  to  partition  and  divide  (the  estate)  among  such  of  my 
children  as  may  tlien  be  living."  This  partition,  however,  was 
to  be  subject  to  the  income  of  one-third  secured  to  the  widow. 
It  was  held  that  although  all  the  children  had  reached  the  age 
of  21  years  and  there  had  been  no  partition  the  original  trust 
was  not  terminated  and  "until  *  *  *  terminated  by  the 
act  of  the  parties  or  of  a  Court  *  *  *  the  trust  will  endure" 
for  the  purpose  of  paying  the  widow's  income  and  the  trustees 
can  convey  to  a  purchaser  a  good  title  to  any  part  of  the  estate. 
Davies  v.  Dovey  (Ky.  1905),  85  S.  W.  726.  The  following 
clause  was  held  to  create  an  active  trust  which  could  be  ter- 
minated only  when  the  children  or  survivors  of  the  children 
should  agree  that  the  real  estate  should  be  sold  or  divided: 
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"My  real  estate  I  give  and  devise  to  my  executors,  in. trust, 
to  hold  the  same,  and  to  divide  the  rents  and  profits  thereof 
among  my  said  children,  and  with  full  power  to  sell  and 
dispose  of  the  same,  or  any  part  thereof,  till  such  time  as  all 
my  said  children,  or  the  survivors,  when  the  said  real  estate, 
or  the  remaining  portion  thereof,  and  the  proceeds  of  all  the 
sales  thereof,  shall  be  equally  divided  among  them.  Harris 
V.  Harris  et.  al.,  205  Pa.  St.  460,  55  Atl.  30. 

,        Sec.  703.    Powers  contained  in  wills. 

For  an  opinion  quoting  large  portions  of  a  will  containing 
several  powers,  and  construction  of  the  operation  thereof »  and 
applying  the  principle  that  where  a  donee  of  a  power  disposes 
of  the  subject  matter  in  express  execuion  of  the  power,  such 
disposition,  in  the  absence  of  evidence  of  d  contrary  intention, 
should  be  restricted  to  an  execution  of  the  power  so  as  not  to 
affect  the  donee's  individual  estate  see  Heinemann  v.  DeWolf, 
25  R.  I.  243,  55  Atl.  707.  Under  a  will  and  agreement  giving 
the  remainder  of  the  estate  to  A.  B.  in  trust  to  pay  certain  an- 
nuities from  the  income,  to  add  the  balance  of  the  income  to  the 
principal,  and,  on  the  death  of  all  the  annuitants  to  take  to  his 
own  use  one-quarter  of  all  the  estate,  and  to  convey  the  residue 
to  a  person  then  unascertained,  A.  B.  has  no  power,  express  or 
implied  to  sell  the  land,  nor  can  he  make  partition  of  the  real  es- 
tate among  the  parties  interested.  He  has  power  merely  to  con- 
vey the  real  estate  directly  to  the  parties  entitled  as  tenants  in 
common.  Cronan  v.  Adams,  189  Mass.  190  (Supt.  1903),  73  N. 
E.  Rep.  loi.  A  devise  of  the  residue  of  property  after  the  pay- 
ment of  debts,  .etc.,  to  testator's  wife  for  life,  and  on  her 
death  the  "estate,  both  real  and  personal,  then  remaining*'  to 
be  divided  between  two  daughters,  there  being  no  provision 
in  the  will  preceding  or  following  the  words  "then  remaining," 
to  indicate  any  purpose  of  the  testator  to  vest  the  widow  with 
a  power  of  sale,  does  not  vest  the  widow  with  any  authority 
to  dispose  of  the  fee  in  the  real  estate,  nor  give  her  any  right 
to  use  the  corpus  of  the  estate  without  accounting  for  the  same 
to  those  who  upon  her  death  shall  become  entitled  to  the  fee. 
Thompson  v.  Adams,  205  111.  552,  69  N.  E.  Rep. 

When  the  testatrix  in  pursuance  of  a  power  of  appoint- 
ment given  by  her  father  provided  that  her  husband  "have 
the  annual  income  and  profits"  of  all  her  property  and  further 
read  "  I  hereby  empower  my  said  husband    *      *  *  to  dis- 
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pose  of  ali  said  property  by  last  will"  *  *  *  which  (will) 
"shall  pass  the  absolute  title  *  *  *  so  completely  as  if  so 
willed  by  me  in  pursuance  of  the  power  conferred  upon  me 
by  my  father's  will,"  it  was  held  that  husband  took  a  life 
testatrix  having  power  to  appoint  a  fee  could  appoint  a  lesser 
estate  and  the  power  given  her  husband  is  not  void  as  a  dele- 
gation of  the  power  vested  in  her  but  the  creation  of  a  distinct 
estate  with  power  to  dispose  of  remainder  in  fee  by  will.  The 
and  original  power  appurtenant  to  the  life  estate.  Mays  v. 
Beech,  114  Tenn.  544,  86  S.  W.  713. 

Sec.  704.    Conditions. 

A  bequest  to  a  daughter  of  the  residue  of  an  estate,  "sub- 
ject to  the  legal  rights  of  rtiy  husband  should  he  survive  me" 
fails  in  the  event  of  the  husband  surviving  and  the  testatrix 
died  intestate  as  to  that  part  of  her  property.  In  re  FolwelFs 
Estate  (N.  J.  Eq.  1904),  59  Atl.  467.  As  to  a  devise  to  one  of 
two  persons  dependent  upon  testator's  survival  of  his  wife, 
see  Hopkins  v.  Graff,  loi  Va.  377,  43  S.  E.  611.  If  a  will 
provide  for  a  division  of  property  among  the  testator's  chil- 
dren and  in  case  any  of  those  children  should  die  leaving  a 
or  children  so  dying  should  go  to  the  surviving  child  or  chil- 
dren of  such  child  or  children  so  dying,  the  grandchildren  take 
no  interest  in  the  property  unless  their  parents  die  before  the 
death  of  the  testator.  Katzenborger  v.  Weaver,  no  Tenn.  620, 
75  S.  W.  Rep.  937.  Under  a  devise  of  a  remainder  to  my  chil- 
dren and  "in  case  of  one  or  more  of  the  said  children  dying,  is- 
sue of  my  said  wife,  such  shares  to  be  equally  divided  between 
all  my  living  children,"  death  before  the  mother  and  before  the 
estate  comes  into  possession  is  intended.  Clements  v.  Reese 
(Ky.  1903),  74  S.  W.  1047.  If  testator  devise  the  remainder  of 
his  real  estate  to  his  wife  for  life ;  to  hi»  slaughters,  A  and  B., 
part  of  it,  if  either  should  die  before  their  mother  then  their 
share  to  be  given  to  their  heirs ;"  and  other  parts  to  his  daugh- 
ter D.,  and  if  she  should  die  without  lawful  heirs,  her  share 
to  be  divided  between  her  brother  and  two  sisters  on  their  sur- 
viving heirs;  the  estate  of  D.  will  be  devested  by  her  death 
without  issue,  and  the  devise  over  take  effect.  Dean  v.  Town 
of  Nutley,  70  N.  J.  217,  57  Atl.  Rep.  1089. 

Where  a  will  stated  that  property  was  left  to  a  daughter 
in  trust  until  she  reached  the  age  of  25  years  then  to  her  abso- 
lutely and  declared  that  in  the  event  of  her  death  without  heirs 
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the  property  should  go  to  others,  it  was  the  intention  of  the 
testator  that  the  gift  over  be  conditioned  upon  her  death  be- 
fore reaching  the  age  of  twenty-five.  Gerting  v.  Wells,  loo 
Md.  93,  59  Atl.  177. 

Condition  or  limitation.  Words  may,  in  a  will,  be  con- 
strued as  importing  a  limitation  which  would,  in  a  deed,  be 
considered  as  importing  a  condition.  Jossey  v.  Brown  et  al. 
(Ga.  1904),  47  S.  E.  350. 

Sec.  705.  Conditions  in  restraint  of  alienation  or  mar- 
riage. 

A  devise  to  testator's  sister  of  the  income  of  certain  propn 
erty  "so  long  as  she  shall  remain  unmaried"  is  valid,  although 
the  devisee  may  be  induced  to  remain  single  to  enjoy  the  bene- 
fits of  the  property.  It  is  not  invalid  as  a  restraint  on  marriage, 
Halow  V.  Bailey  (Mass.  1905),  75  N.  E.  Rep.  259. 

Restraints  on  alienation  for  a  reasonable  period  being  sus- 
tained in  Ky.,  it  is  proper  in  a  devise  of  property  in  fee,  to  a 
widow  of  middle  age,  to  provide  that  the  same  be  not  sold 
during  her  life.  Lawson  v.  Lightfoot  et.  al.  (Ky.  1905),  84 
S.  W.  739.  Where  a  testator  devised  lands  to  his  daughter, 
upon  the  express  condition  that  she  should  not  grant,  mort- 
gage or  otherwise  encumber  the  same  until  she  should  attain 
the  age  of  33  years,  and  further  povided  that  so  much  of  such 
land  as  his  daughter  should  not  alienate  during  her  life  time 
should  go  over  to  certain  others,  if  his  daughter  should  not 
not  leaving  issue;  held,  the  daughter  took  a  fee  simple  abso- 
lute, and  the  conditions  were  void  for  repugnancy.  Spencer 
et.  al.  V.  Scovil  et.  al.  (Neb.  1903),  96  N.  W.  1016.  Where 
a  mother  devised  her  property  to  her  children  absolutely,  and 
later  directed  that  the  propety  should  not  be  sold  for  ten 
years  such  a  restriction  is  void.)  Clark  v.  Clark,  99  Md.  356, 
58  Atl.  24.  Testator  devised  a  fee  to  his  wife,  on  condition 
that  if  she  should  die  before  their  son  the  latter  should  have 
one-half  of  the  property  devised  to  the  wife  "as  it  may  then 
be."  Held — This  provision  gave  the  widow  control  of  the 
estate  during  her  life  but  with  a  restriction  against  devising 
more  than  half  away  from  the  son.  Bailey  v.  Pittsburg,  C, 
C.  &  St.  L.  Ry.  Co..  207  Pa.  553,  57  Atl.  Rep.  58. 

A  devise  of  real  estate  to  a  trustee  "to  be  invested  in  good 
bonds  or  mortgages,  the  interest  on  said  investment  to  be  paid 
over  to  (testator's)  sister,  during  her  life,  and  after  her  death 
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(said  interest)  to  be  paid  to  her  children,  or  held  in  trust  and 
paid  over  to  them  when  they  are  of  legal  age  at  the  option  of 
the  trustee,  "the  principal  may  be  paid  over  to  said  children 
*  *  *  when  they  are  twenty-five  years  of  age  *  *  *  ;"  or 
the  trustee  "may  hold  this  interest  in  trust  longer,  and  may 
provide  for  a  trustee  for  this  fund  after  his  death,  principal  and 
interest  included,"  is  not  a  violation  of  the  law  against  per- 
petuities because  the  estate  vested  uppn  testator's  death  and 
only  the  possession  was  postponed.  Nor  does  such  a  devise 
violate  the  principle  that  trusts  must  be  certain  and  definite 
because  the  persons  to  take  are  definite,  namely  the  sister  and 
her  children,  and  the  trust  is  of  such  a  character  that  equity 
could  enforce  its  execution.  Planner  v.  Fellows,  206  111.  136, 
68  N.  E.  Rep.  1057, 

Sec.  706.    Advancement — ^Evidence — Lost  will. 

The  use  of  land  must  be  accounted  for  as  an  advance- 
ment.   Boblett  V.  Barlow  (Ky.  1904),  83  S.  W.  145. 

Extrinsic  evidence  of  intention.  The  rights  of  parties 
under  a  will  must  be  determined  from  the  will  itself,  and  the 
testator's  prior  oral  statements  of  intention  concerning  it  are 
inadmissible.  Cochran  et.  al.  v.  Lee's  Admr.  (Ky.  1904),  84 
S.  W.  337.  Where  a  will  devises  land  in  section  24  of  a  cer- 
tain township,  parol  evidence  is  not  admissable  for  the  purpose 
of  showing  that  the  testator  intended  to  devise  land  in  section 
14,  and  that  the  draftsman  of  the  will  by  mistake  inserted  the 
wrong  number.  Lomax  v.  Lomax  (111.  1905),  75  N.  E.  Rep. 
1076.  The  plain  language  of  a  will  that  property  shall  be 
held  in  trust  for  testator's  son  and  not  paid  into  her  hands 
cannot  be  affected  by  parol  evidence  that  when  the  will  was 
made  the  son's  mind  was  impaired  by  paralysis  and  that  he  has 
now  fully  recovered  therefrom  and  could  properly  manage  his 
interests   himself.     Carpenter   v.   Carpenter's    Trustee    (Ky. 

1905),  84  s.  w.  737. 

Lost  will.  A  question  of  evidence  arising  under  a  lost 
will  offered  for  probate  was  discussed.  Mann  v.  Balfour, 
187  Mo.  290,  86  S.  W.  103.  Where  a  lost  will  has  never  been 
proved  or  probated  as  provided  by  statute  it  is  no  evidence  of 
title.    Myar  v.  Mitchell,  72  Ark.  381,  80  S.  W.  750. 

Sec.  707.    What  charged  on  real  estate. 

Will  construed  and  held  that  legacies  bequeathed  were  a 
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charge  upon  the  residuary  estate.  Hamilton  v.  Buckman,  ii8 
Wis.  169,  95  N.  W.  128.  Residuary  real  estate  is  chargeable 
with  the  payment  of  specific  legacies  where  the  personal  prop- 
erty is  reduced  by  legal  expenses.  Horton  v.  Howell  (N.  J. 
Eq.  1903),  56  Atl.  702.  Devise  to  a  wife  in  lieu  of  dower  held 
to  be  a  charge  upon  the  corpus  of  the  estate  as  well  as  on  the 
income.    Roll  v.  Roll  (N.  J.  Eq.  1904),  59  Atl.  296. 

Where  a  testator  clearly  intended  "that  his  widow  should 
have  the  whole  of  his  estate  *  *  *  realty,  and  personalty, 
blended  into  one  *  *  *  after  payment  of  the  legacies 
named"  and  he  obliterated  all  distinction  between  realty  and 
personalty,  blending  the  whole  estate  into  one  mass,"  it  was 
held  that  an  annuity  was  *'a  proper  charge  upon  the  lands." 
Perkins  v.  First  National  Bank  of  Yazoo  City,  81  Miss.  358, 
33  So.  18.  Where  a  testator  divided  his  whole  propety,  re- 
gardless of  the  legal  division,  into  a  "personal  fund"  and 
"real  estate,"  and  his  intention  from  the  will,  codicils  and  other 
papers  that  such  real  estate  should  pay  for  the  cost  of  turning 
it  into  money,  it  was  held  that  equity  will  enforce  his  inten- 
tion, although  the  will  contains  a  general  provision  that  all 
debts  be  paid  from  the  personal  fund.  Matthews  v.  Tyree, 
S3  W.  Va.  298,  44  S.  E.  526. 

A  devisee  takes  subject  to  the  debts  of  the  testator,  and 
where  a  statute  provides  that  a  deceased  devisee's  child  shall 
take  what  was  devised  to  his  father,  such  substituted  legatee 
takes  subject  to  the  debts  of  the  testator.  Ohio  Rev.  St.  1892, 
§  5971,  so  construed.  Baker  v.  Carpenter  (Ohio  1903),  68 
N.  E.  Rep.  577.  Where  a  testatrix  by  the  will  provided  "tliat 
the  legal  title  to  the  land  devised  *  *  *  should  not  vest 
until  after  her  husband's  death,  and  *  *  *  all  legacies  had 
been  paid,  and  *  *  *  that  these  lands  *  *  *  should  be 
taken  charge  of,  used,  controlled,  and  managed  by  the  execu- 
tor," it  was  held  to  be  "her  clear  purpose  *  *  *  that  (the 
legatee)  could  not  have  the  legal  title  until  that  time,  and, 
as  a  result,  no  interest  in  the  income  earned  by  the  farm  dur- 
ing the  time  necessary  to  pay  the  legacies.  It  was  further 
held  that  an  annuity  chargeable  upon  certain  lands  during  the 
life  of  a  life  tenant  is  not  apportionable  but  is  payable  at  the 
end  of  a  year  and  as  the  life  tenant  died  before  that  date,  it 
was  not  payable  at  all.  Henry  v.  Henderson,  81  Miss.  743, 
33  So.  960. 

Equitable  charge.   Where  a  testator  provided  in  his  will 
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for  his  son  "whose  support  during  his  natural  life  is  herewith 
charged  against  said  estate  until  the  death  of"  his  son,  it  was 
held  that  this  language  created  an  equitable  charge  of  such  a 
character  as  to  entitle  one  supporting  him  to  recover  for  such 
support  from  the .  estate,  independently  of  any  contract  with 
any  one  repesenting  the  estate.  Warburton  v.  Williams,  ii6 
Wis.  557,  93  N.  W.  438. 

Sec.  708.    Equitable  conversion — Sale— Settlement. 

Where  a  testator  devises  land  to  be  sold  by  his  executors 
or  trustees  and  the  proceeds  are  to  be  divided  there  is  an  equit- 
able conversion,  and  the  proceeds  are  regarded  as  personal 
property.  Burbach  v.  Burbach  (111.  1905),  75  N.  E.  Rep.  519. 
For  an  illustration  of  a  will  in  form  devising  real  estate  but 
really,  owing  to  the  doctrine  of  equitable  conversion,  devising 
personalty,  that  is,  where  lands  were  devised  to  trustees  to 
support  A.  for  life  and  on  A.'s  death  the  land  should  be  sold 
and  the  proceeds  divided  among  ultimate  beneficiaries,  so  that 
the  trust  was  not  within  the  statute  of  uses  and  trusts,  see 
McWilliams  v.  Gough,  116  Wis.  576,  93  N.  W.  550.  Where 
a  testator  devises  land  to  his  wife  for  life,  to  be  sold  at  her 
death,  the  proceeds  to  be  distributed  among  his  heirs  a  suit 
cannot  be  brought  for  a  partition  of  the  land  unless  all  the 
beneficiaries  are  joined  or  otherwise  show  their  desire  for  a 
reconversion  of  the  estate  into  real  property.  Bank  of  Ukiah 
V.  Rice,  143  Cal.  265,  76  Pac.  1020.  Where  a  will  gave  lega- 
cies of  money  but  indicated  no  fund  for  their  payment  and 
there  was  in  fact  no  personalty,  directed  a  farm  to  be  sold 
"and  after  paying  all  my  debts,  the  balance  to  go  to  my  daugh- 
ter, E.  S.  except"  certain  legacies,  it  was  held  that  E.  S. 
took  as  residuary  legatee  and  all  the  legacies  should  be  paid  out 
of  the  proceeds  of  the  sale  of  the  farm.  A  direction  in  a  will 
that  land  be  sold  requires  that  the  proceeds  be  considered  as 
personalty  existing  at  the  death  of  the  testator.  Lynch  v. 
Spicer,  53  W.  Va.  426,  44  S.  E.  255. 

A  naked  power  given  by  will  to  an  executor  to  sell  land 
for  the  purposes  of  paying  legacies  or  making  distribution, 
does  not  vest  the  title  in  the  executor,  but  in  the  heir,  who 
becomes  entitled  to  the  rents  and  profits  until  sale.  Indiana 
R.  Co.  V.  Morgan,  162  Ind.  331,  70  N.  E.  Rep.  368.  Where 
a  testator  devised  his  whole  estate  to  his  wife  for  life  and 
thereafter  to  his  children,  a  clause  in  the  will  providing  that 
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the  real  estate  might  be  sold  if  this  were  for  the  benefit  of  the 
wife  or  for  the  benefit  of  the  estate,  conferred  upon  the  wife 
no  right  to  consume  the  proceeds  of  such  a  sale,  but  entitled 
her  to  the  income  of  such  proceeds  only.  Schneider  v.  Schnei- 
der (Wis.  1905),  102  N.  W.  Rep.  232.  Where  testator  made 
no  disposition  of  after  acquired  land  but  it  was  sold  by  order 
of  the  probate  court  and  conveyed  to  the  widow  who  remained 
in  possession  for  seven  years  she  acquired  title  thereto.  Hy- 
smith  V.  Patton,  jt,  Ark.  296,  80  S.  W.  151. 

It  iFvas  held  that  where  a  devise  of  land  to  one  of  the  tes- 
tator's sons  was  conditioned  as  follows:  "He  can  only  re- 
ceive the  interest  during  his  life ;  at  his  death  the  interest  will 
be  paid  to  his  children  until  they  are  of  .age,  and  if  no  children 
or  heirs  of  his  body,  it  must  be  equally  divided  among- his 
brothers  and  sisters  or  their  heirs"  *  *  *  *'that,  without 
regard  to  the  Act  of  1903,  the  Court  has  the  power  to  order  the 
sale  of  real  estate  limited  to  a  tenant  for  life,  with  remainder 
to  children  or  issue,  upon  failure  thereof,  over  to  persons,  all 
or  some  of  whom  are  not  in  esse,  when  one  of  the  class  being 
first  in  remainder  after  the  expiration  of  the  life  estate  is  in 
esse,  and  a  party  to  the  proceeding  to  represent  the  class,  and 
that  upon  decree  passed,  and  sale  and  title  made  pursuant 
thereto,  the  purchaser  acquires  a  perfect  title  as  against  all 
persons  in  esse  or  in  posse.  "That  since  (North  Carolina) 
Acts  1903,  c.  99,  the  Court  has  the  power,  when  there  is  a 
vested  interest  in  real  estate  and  a  contingent  remainder  over 
to  persons  who  are  not  in  being,  *  ♦  *  ^q  order  the  sale 
by  conforming  to  the  procedure  pescribed  by  the  act.  The 
act  is  constitutional,  and  applies  to  estates  created  prior  to  its 
enactment.     Springs  v.  Scott,  132  N.  C,  548,  44  S.  E.  116. 

A  land  owner  supposed  to  have  made  a  will  dividing  his 
land  beween  his  wife,  his  sole  heir,  and  his  mother,  died;  as 
no  will  could  be  found  the  estate  was  administered  as  intes- 
tate, but  the  widow  and  the  mother,  apprehending  that  a  will 
might  be  found,  made  a  settlement  whereby  the  widow  con- 
veyed part  of  the  land  to  the  mother  and  the  mother  released 
all  claims  against  the  estate  and  against  the  widow.  It  was 
held  that  the  widow  was  entitled  to  a  decree  quieting  her  title 
to  the  remaining  land,  as  against  the  mother,  although  a  will, 
dividing  the  land  between  them  equally,  was  later  found  and 
admitted  to  probate.  Perkins  v.  Owen  (Wis.  1904),  loi  N. 
W.  Rep.  415. 
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Sec.  709.    After  bom  children. 

When  a  testator  in  certain  clauses  of  his  will  disposing  of 
personalty  provided  for  such  children  as  might  be  born  after 
the  execution  of  the  will  but  made  no  provision  for  their  taking 
real  estate,  it  was  held  that  Section  4848,  Kentucky  Statutes 
of  1903,  with  regard  to  "pretermitted"  children  did  not  apply 
as  the  testator  had  clearly  had  in  mind  '"after  born  children 
*  *  *  and  *  *  *  made  such  provision  for  them  as  he 
thought  proper."  Porter  v.  Poter's  Exr.  (Ky.  1905),  86  S. 
W.  546.  A  clause  in  a  will  read  "If  my  wife  has  any  children 
at  my  death  I  desire  this  will  be  the  same."  The  will  gave  no 
property  to  children.  It  was  held,  that  Kentucky  Statute  of 
1903,  sections  4842,  4847  and  4848,  with  regard  to  afterborn 
children  had  no  application  to  this  case  where  the  will  ex- 
pressly contemplates  their  possible  existence  and  provides  for 
the  contingency.  Logan  v.  Bear's  Admr.(Ky.  1905),  87  S.  W. 
mo.  If  a  testator  bequeath  certain  property  to  his  tliree  unmar- 
ried daughters  with  a  provision  that  "if  either  should  die  prior 
to  marriage  her  part  of  the  property  goes  to  the  survivors" 
and  also  that  if  there  should  be  increase  in  his  property  to  war- 
rant it,  it  should  be  divided  among  his  children  and  grand- 
children, the  word  "survivors"  refers  only  to  the  unmarried 
417.  N.  J.  Act  April  15,  1846,  §  ^i  (3  Gen.  St.,  p.  3760,  §  19), 
daughters.  Dodge  v.  Sherwood,  176  Mo.  33,  75  S.  W.  Rep. 
construed  and  held  to  provide  that  the  afterborn  child  of  a 
woman  dying  testate  shared  in  the  estate  of  the  mother  to  the 
same  extent  as  if  the  mother  had  died  intestate.  Walker  v.  Hy- 
land,  70  N.  J.  L.  69,  56  Atl.  268.  As  to  the  disposition  of  the 
estate  devised,  so  as  to  provide  a  share  for  an  afterborn  son, 
and,  and  as  to  the  right  of  the  widow  to  dower  in  the  part  of 
the  testator's  land  to  which  the  afterborn  son  was  entitled,  see 
the  instructive  opinion.  In  re  Miner,  65  N.  J.  Eq.  116,  55  Atl. 
1 102.  Under  a  statute  (Code  N.  C,  §  2145)  providing  that 
children  born  after  the  making  of  the  parent's  will,  when  the 
parent  dies  without  making  provision  for  theni,  shall  be  en- 
titled to  share  in  his  estate,  "provision"  is  made  within  the 
meaning  of  the  act  for  such  children  by  a  will  expressly  disin- 
heriting them.  Thomason  et.  al.  v.  Julian,  133  N.  C.  309,  45 
S.  E.  636.  Where  at  the  date  of  making  his  will  the  testator 
was  a  widower  and  afterwards  married  and  made  a  codicil 
providing  for  his  second  wife,  it  was  held  that  a  son  born  after 
the  making  of  the  codicil,  who  under  its  terms  took  a  vested 
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remainder,  was  not  a  pretermitted  child  within  Virginia  Code 
1887,  2528.  Allison  V.  Allison's  Ex'rs,  loi  Virginia  537,  44 
S.  E.  904. 

Sec.  710.      Forfeiture  of  devise. 

A  provision  in  a  will  forfeiting  the  estate  of  one  who  con- 
tests it  will  not  be  enforced  where  the  legatee  had  probable 
cause  to  contest  on  the  ground  of  undue  influence.  In  re 
Friend's  Estate,  209  Pa.  422,  58  Atl.  853.  Where  a  double 
house  was  devised  on  the  condition  that  if  the  devisee  by  way 
of  anticipation  should  alien,  mortgage,  charge  or  transfer  by 
any  mode  the  income,  the  devise  should  be  void,  the  testator 
did  not  intend  to  provide  for  a  forfeiture  of  either  side  of  the 
house  unless  the  income  from  both  sides  was  aliened,  mort- 
gaged or  transferred.  Carlin  v.  Harris,,  100  Md.  49,  59  Atl. 
122. 

Sec.  711.     Lapsed  devise. 

Under  la.  Code,  §  3281,  the  presumption  that,  in  case  of 
the  death  of  a  devisee  before  that  of  the  testator,  the  property 
devised  shall  be  inherited  by  the  devisee's  heirs  is  rebutted 
by  a  clause  following  a  devise  in  fee  and  providing  that,  after 
the  devisee's  decease,  the  property  devised  shall  be  sold  and 
the  proceeds  divided.  Gilbert  v.  Gilbert  (la.  1905),  103  N. 
W.  Rep.  789.  Under  the  law  of  Kentucky  (St.  1899,  §  4843), 
providing  that  unless  a  contrary  intention  appears  a  lapsed 
devise  does  not  sink  into  the  residue  but  pass  as  in  case  of  intes- 
tacy. Where  land  was  devised  to  A.  for  life,  remainder  to  B., 
an  only  child,  if  she  survived  A.,  otherwise  to  an  institution 
which  was  never  established,  and  B.  died  before  A.,  but  after 
devising  the  land  in  question,  it  was  held  that  B.'s  devise  was 
valid  since  she  took  the  land  as  heir  at  law  and  not  as  devisee 
under  the  will.  Newton  v.  Sullivan  Baptist  Theological  Sem- 
inary, 115  Ky.  414,  74  S.  W.  180. 

Under  Minn.  Gen.  St.  1894,  §  4449,  providing  that  if 
devises  are  made  to  relations  of  the  testator  who  died  before 
him,  the  issue  of  such  devisee  shall' take  the  same  estate  as  the 
devisee  would  have  taken,  the  issue  take  as  purchasers  and 
not  as  heirs  of  the  devisee.  Brookhouse  v.  Pray,  82  Minn. 
448,  100  N.  W.  Rep.  235. 

Sec.  712.    Estate  of  surviving  spouse. 

Section  3376  of  the  Code  as  to  distributive  share  of  sur- 
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viving  spouse  as  affected  by  will  is  amended  by  Iowa  Acts  of 
1904,  Ch.  121. 

A  widow  is  not  bound  by  her  acceptance  in  writing  of 
her  husband's  will  if  she  thereby  expresses  her  willingness  to 
accept  less  than  her  statutory  portion  of  the  estate.  Such  act 
is  without  consideration.  Spratt  v.  Lawson,  176  Mo.  175,  75 
S.  W.  Rep.  642.  A  devise  to  testator's  wife  and  children  of 
all  the  real  estate  of  which  he  might  die  seised  to  hold  to 
them  and  their  heirs  and  assigns,  forever,  share  and  share 
alike,  indicates  an  intention  that  the  widow  should  have  the 
same  share  as  the  children  and  not  dower  in  addition.  In  re 
Purcell,  25  R.  I.  553,  57  Atl.  Rep.  377.  Where  a  widow  under 
her  husband's  will  took  a  life  estate,  with  remainder  to  a  col- 
lege and  she  dissented  from  its  provisions  and  had  dower  al- 
lotted to  her,  it  was  held  that  the  remainder  was  accelerated 
and  the  college  took  at  once  a  present  estate.  It  was  also  en- 
titled to  the  rents  since  the  testator's  death.  The  mansion  house 
having  been  devised  to  the  widow  with  a  remainder  in  a  third 
party  and  upon  the  widow's  dissent  the  house  allotted  to  her 
as  dower,  it  was  held  that  the  remainder  was  not  affected 
thereby.  The  widow's  real  estate  devised  under  the  will  in  such 
a  case  is  subject  to  the  payment  of  debts  before  other  land 
especially  devised.  Baptist  Female  Univ.  of  North  Carolina 
V.  Borden,  132  N.  C.  476,  44  S.  E.  47.  Where  a  testator  de- 
vised a  small  part  of  his  estate  to  his  wife  and  the  remainder 
to  his  mother  and  niece,  and  the  widow  filed  a  renunciation 
of  the  will  and  elected  to  take  her  interest  under  the  law;  and 
an  agreement  was  then  made  between  the  devisees  whereby 
the  estate  was  to  be  divided  and  the  mother  was  to  receive 
certain  land  not  devised  to  the  wife  as  her  share,  the  agree- 
ment was  so  far  operative  to  vest  title  in  the  mother  that  one 
holding  a  mortgage  made  by  a  grantee  of  the  mother  had  a 
valid  lien  as  against  a  grantee  of  the  wife.  Wright  v.  Breck- 
enridge  (La.  1904),  loi  N.  W.  Rep.  in. 

•   Sec.  713.    Presumption  of  validity  of  devise  after  lapse 
of  time. 

It  was  held  that  after  a  lapse  of  30  years  from  the  death 
of  the  testator  it  will  be  presumed,  in  the  absence  of  evidence, 
that  the  executor  assented  to  a  devise  of  land.  Phillips  v. 
Smith,  119  Ga.  556,  46  S.  E.  640. 


'♦ 
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